This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


0  LAW  UBRARY 


Digitized  by 


Google 


,UGWU^ 


OSS^^^Jf^  judge 


U.S. 


C»rcu<* 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Nattanl  Itopariar  System.  UnIM  SWm  Series. 

THE 

FEDERAL  REPORTER. 

VOLUME  135. 


CASES  ARGUED  AND  DETERMINED 

IH  THB 

CIRCUIT  COURTS   OF  APPEALS  AND  CIRCUIT 

AND  DISTRICT  COURTS  OF  THE 

UNITED  STATES. 

PERMANENT  EDITION. 


APRIL— MAY,  1905. 


A  TABLE  OF  STATUTES  CONSTRUED  IS  GIVEN  , 

IN  THE  INDEX.  •rH3> 


yA^S 


ST.  PAUL: 

WEST  PUBLISHING  CO. 

1905. 


Digitized  by 


Google 


COPTBIQIIT,  1905, 
BT 

WEST  PUBLISHING  COMPANY. 


Digitized  by 


Google 


FEDERAL  REPORTER,  VOLUME  135. 

JUDGES 

or  THI 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


FIRST  CIRCUIT. 

Hon.  OL.IVBR  WENDELL  HOLMES,  Circuit  Justice Washington,  D.  C. 

Hon.  LB  BARON  B.  COLT,  Circuit  Judge Bristol,  R.  L 

Hon.  W^ILLIAM  L.  PUTNAM,  Olrcnftt  Judge Portland,  Me. 

Hon.  FRANCIS  C.  LOWELL,  Circuit  Judge  ^ Boston,  Mass. 

Hon.  CLARENCE  HALE,  District  Judge,  Maine  Portland,   Me 

Hon.  FRANCIS  C.  LOWELL,  District  Judge,  Massachusetts^ Boston,  Mass. 

Hon.  FREDERIC  DODOE,  District  Judge,  Massachusetts* Boston,  Mass. 

Hon.  BDOAR  ALDRICH.  District  Judge.  New  Hampshire Littleton,  N.  H. 

Hon.  ARTHUR  L.  BROWN,  District  Judge,  Rhode  Island Providence,  R.  L 


SECOND  CIRCUIT. 

Hon.  RUFUS  W.  PECKHAM,  Circuit  Justice Washington,  D.  C. 

Hon.  WILLIAM  J.  WALLACE,  Circuit  Judge Albany,  N.  Y. 

Hon.  B.  HENRT  LACOMBE,  Circuit  Judge New  York,  N.  Y. 

Hon.  WILLIAM  K.  TOWNSEND,  Circuit  Judge New  Haren,  Conn. 

Hon.  ALFRED  C.  COXE.  Circuit  Judge   Utlca.   N.  Y 

Hon.  JAMES  P.  PLATT,  District  Judge,  Connecticut Hartford,  Conn. 

Hon.  EDWARD  B.  THOMAS,  District  Judge,  E.  D.  New  York.... 29  Liberty  St..  New  York. 

Hon.  GEORGE  W.  RAY,  District  Judge,  N.  D.  New  York   Norwich,  N.  Y. 

Hon.  GEORGE  B.  ADAMS,  District  Judge,  S.  D.  New  York  New  York,  N.  Y. 

Hon.  GEORGE  C.  HOLT,  District  Judge,  S.  D.  New  York   New  York,  N.  Y 

Hon.  JOHN  R.  HAZEL,  District  Judge,  W.  D.  New  York Buffalo.  N.  Y. 

Hon.  HOYT  H.  WHEELER.  District  Judge,  Vermont Brattleboro,  VC. 


THIRD  CIRCUIT. 


Hon.  HENRY  B.  BROWN,  Qrcult  Justice   Washington,  D.  C. 

Hon.  MARCUS  W.  ACHBSON,  Circuit  Judge Plttoburgh,  Pa. 

Hon.  GEORGE  M.  DALLAS,  Circuit  Judge PhUadelphU,  Pa. 

^  Appointed  Circuit  Judge  February  23,  1906.  *  Appointed  February  23,  1906. 
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Hon.  OBOROE  GRAY,  Circuit  Judge Wilmington,  DeL 

Hon.  EDWARD  O.  BRADFORD,  District  Judge,  Delaware Wilmington.  Del. 

Hon.  WILLIAM  M.  LAKNINO.  District  Judge,  New  Jersej Trenton.  N.  J. 

Hon.  JOSEPH  GROSS.  District  Judge,  New  Jenej* Elizabeth,  N.  J. 

Hon.  JOHN  B.   MoPHERSON.  District    Judge.  B.  D.  Pennsjlrania PfailadelphU.  Pa. 

Hon.  JAMES  B.  HOLLAND,  District  Judge,  B.  D.  Pennajlvania ;..  .Philadelphia.  Pa. 

Hon.  ROBERT  WODROW  ARCHBALD.  District  Judge,  M.  D.  Pennsylvania.  .Scranton,  Pa. 
Hon.  JOSEPH  BUFFINQTON,  District  Judge.  W.  D.  Pennsylvania PitUburgh,  Pa. 


FOURTH  CIRCUIT. 


Hon.  MELVILLE   W.  FULLER.  Circuit  Justice Washington.  D.  a 

Hon.  NATHAN  GOFP,  Circuit  Judge Clarksburg,  W.  Va. 

Hon.  JETER  0.  PRITCHARD,  Circuit  Judge  Asheville,  N.  C. 

Hon.  THOMAS  J.  MORRIS.  District  Judge,  Maryland BalUmore.  Md. 

Hon.  THOMAS  R.  PURNBLL.  District  Judge,  E.  D.  North  Carolina Raleigh.  N.  C. 

Hon.  JAMES  B.  BOTD,  District  Judge.  W.  D.  North  Carolina. Greensboro,  N.  C. 

Hon.  WILLIAM  H.  BRAWLEY,  District  Judge.  B.  and  W.  D.  South  Car.  .Charleston.  S.  C. 

Hon.  EDMUND  WADDILL.  Jr..  District  Judge.  E.  D.  Virginia Richmond.  Va. 

Hon.  HENRY  CLAY  McDOWELL.  District  Judge..  W.  D.  Virginia Lynchburg.  Va. 

Hon.  JOHN  J.  JACKSON,  District  Judge.  N.  D.  West  Virginia* Parkersburg,  W.  Va. 

Hon.  ALSTON  G.  DAYTON.  District  Judge,  N.  D.  West  Virginia* Phlllppi,  W.  Va. 

Hon.  BENJAMIN  F.  KELLER,  District  Judge,  S.  D.  West  Virginia BranweU,  W.  Va. 


FIFTH  CIRCUIT. 


Hon.  EDWARD  D.  WHITE.  Circuit  JusUce Washington.  D.  C. 

Hon.  DON  A.  PARDEE.  Circuit  Judge Atlanta,  Ga. 

Hon.  A  P.  Mccormick,  circuit  Judge Dallas.  Tex. 

Hon.  DAVID  D.  SHELBY.  Circuit  Judge  Huntsville.  Ala. 

Hon.  THOMAS  GOODE  JONES,  District  Judge.  M.  and  N.  D.  Alabama.. .Montgomery.  Ala. 

Hon.  HARRY  T.  TOULMIN.  District  Judge.  S.  D.  Alabama Mobile.  Ala. 

Hon.  CHARLES  SWAYNE.  District  Judge,   N.    D.   Florida Pensacola,  Fla. 

Hon.  JAMES  W.  LOCKE.  District  Judge.  S.  D.  Florida Jacksonville,  Fla. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge.  N.  D.  Georgia. AtlanU.  Ga. 

Flon.  EMORY  SPEER.  District  Judge.  S.  D.  Georgia Macon.  Ga. 

Hon.  CHARLES  PARLANCE.  District  Judge.  E.  D.   Louisiana New  Orleans.  La. 

Hon.  ALECK  BOARMAN.  District  Judge,  W.  D.  Louisiana Shreveport,  La. 

Hon.  HENRY  C.  NILBS.  District  Judge,  N.  and  S.  D.  Mississippi Kosciusko.  Miss. 

Hon.  DAVID  E.  BRYANT,  District  Judge,  E.  D.  Texas Sherman,  Tex. 

Hon.  EDWARD  R.  MFEK.  District  Judge,  N.  D.  Texas Ft  Worth.  Tex. 

Hon.  WALLER  T.  BURNS,  District  Judge.  8.  D.  Texas Houston.  Tex. 

Hon.  THOMAS  S.  MAXEY,  District  Judge.  W.  D.  Texas Austin.  Tex. 


SIXTH  CIRCUIT. 

Hon.  JOHN  M.  HARLAN.  Circuit  JusUce Washington,  D.  C. 

Hon.  HENRY  F.  SEVERENS,  Circuit  Judge Kalamazoo,  Mich. 

Hon.  HORACE  H.  LURTON.  Circuit  Judge Nashville,  Tenn. 

Hon.  JOHN  K.  RICHARDS.  Circuit  Judge  Ironton.  Ohio. 

Hon.  ANDREW  M.  J.  COCHRAN.  District  Judge.  E.  D.  Kentucky Covington.  Ky. 

Hon.  WALTER  EVANS.  District  Judge,   W.  D.  Kentucky ....Louisville,  Ky. 

Hon.  HENRY  H.  SWAN.  District  Judge,  E.  D.  Michigan Detroit.  Mich. 

Hon.  GEORGE  P.  WANTY.  District  Judge.  W.  D.  Micbigan. Grand  Rapids,  Mich. 

Hon.  AUGUSTUS  J.  RICKS,  District  Judge.  N.  D.  Ohio Cleveland.  Ohio. 

*  Appointed  March  17.  1905.        «  Resigned  March  11,  1906.         •  Appointed  March  14,  1906. 
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Hon.  FRANCIS  J.  WING.  District  Judge.  N.  D.  Ohio* Cleveland.  Ohio. 

Hon.  ROBBRT  W.  TAYT^BR.  Distrtct  Judfo,  N.  D.  Ohio* Youngstown,  Ohio. 

Hon.  ALBERT  C.  THOMPSON,  District  Judge,  8.  D.  Ohio Cincinnati.  Ohio. 

Hon.  CHARLES  D.  CLARK.  District  Judge.  B.  and  M.  D.  Tennessee.... ChatUnooga.  Tenn. 

Hon.  BLI  8.  HAMMOND.  District  Judge.  W.  D.  Tennessee* Memphis.  Tenn 

Hon.  JOHN  B.  McCALL,  District  Judge,  W.  D.  Tennessee* MemphU,  Tenn. 


SEVENTH  CIRCUIT. 

Hon.  WILLIAM  R.  DAT.  Circuit  Justice Washington,  D.  0. 

Hon.  JAMBS  O.  JBNKINS,  Circuit  Judge  » Milwaukee,  Wis. 

Hon.  PETER  S.  GROSSC UP,    Circuit    Judge  Chicago.    111. 

Hon.  FRANCIS  B.  BAKER,  Circuit  Judge  Indianapolis.  Ind. 

Hon.  WILLIAM  H.  SEAMAN.  Circuit  Judge  » Sheboygan.  Wis. 

Hon.  CHRISTIAN  C.  KOHLSAAT.  Circuit  Judge" Chicago.  111. 

Hon.  CHRISTIAN  C.  KOHLSAAT.  District  Judge.  N.  D.  Illinois  » Chicago.  111. 

Hon.  KENESAW  M.  LANDIS,  District  Judge,  N.  D.  Illinois  » Chicago.  111. 

Hon.  SOLOMON  H.  BETHEA.  District  Judge.  N.  D.  IlUnois» Chicago,  111. 

Hon.  FRANCIS   M.  WRIGHT.  District  Judge.  B.  D.  IlUnois^ Urbana,  IlL 

Hon.  J.  OTIS  HUMPHREY.  District  Judge.  S.  D.  Illinois Springfield,  111. 

HoH.  ALBERT  B.  ANDERSON,  District  Judge.  Indiana Indianapolis.  Ind. 

Hon.  WILLIAM  H.  SEAMAN.  District  Judge.  B.  D.  Wisconsin  » Sheboygan.  Wis. 

Hon.  JOSEPH  V.  QUARLES,  DUtrtct  Judge,  E.  D.  Wisconsin" Milwaukee.  Wis. 

Hon.  ROMANZO  BUNN,  District  Judge,  W.  D.  Wisconsin  >• Madison,  Wis. 

Hon.  ARTHUR  L.  SANBORN.  Distrtct  Judge,  W.  D.  Wisconsin" Madison,  WU. 


EIGHTH  CIRCUIT. 


Hon.  DAVID  J.  BREWER.  Circuit  Justice Washington,  D.  G. 

Hon.  WALTER  H.  SANBORN,   Circuit  Judge St  Paul.  Minn. 

Hon.  AMOS  M.  THAYER,  Circuit  Judge  » St  Louis.  Mo. 

Hon.  WILLIS  VAN  DEVANTER,  Circuit  Judge    Cheyenne.  Wyo. 

Hon.  WILLIAM  C.  HOOK.  Circuit  Judge   Leavenworth.   Kan. 

Hon.  JACOB  TRIBBBR,  Distrtct  Judge.  B.  D.  Arkansas Little  Rock.  Ark. 

Hon.  JOHN  H.  ROGERS,  Distrtct  Judge,  W.  D.  Arkansas Ft  Smith,  Ark. 

Hon.  MOSES  HALLBTT.  Distrtct  Judge.  Colorado Denver.  Colo. 

Hon.  HENRY  THOMAS  REED.  Distrtct  Judge.  N.  D.  Iowa Cresoo.  Iowa. 

Hon.  SMITH  McPHBRSON.  Distrtct  Jndge.  a  D.  Iowa. Red  Oak.  Iowa. 

Hon.  JOHN  C.  POLLOCK.   Distrtct  Judge.  Kansas Topeka.  Kan. 

Hon.  WM.  LOCHREN.  Distrtct  Judge.  Minnesota Minneapolis.  Minn. 

Hon.  PAGE  MORRIS.  Distrtct  Judge.  Mlnnesou Duluth.  Minn. 

Hon.  ELMER  B.  ADAMS.  Distrtct  Judge,  B.  D.  Mlssourt St  Louis.  Mo. 

Hon.  JOHN  F.  PHILIPS.  Distrtct  Judge,  W.  D.  Missouri Kansas  City.  Mo. 

Hon.  W.  H.  MUNOBR,  Distrtct  Judge,  Nebraska Omaha,  Neb. 

Bon.  CHARLES  F.  AMIDON.  Distrtct  Judge.  North  Dakoto Fargo.  N.  D. 

Hon.  JOHN  B.  GARLAND.  Distrtct  Judge.  South  DakoU Sioux  Falls.  8.  D. 

Hon.  JOHN  A.  MARSHALL.  Distrtct  Judge.  UUh Salt  Lake  City.  Utah. 

Hen.  JOHN  A.  RINBR,  Distrtct  Judge.  Wyoming Cheyenne.  Wyo. 


•Resigned  February.  1906.  "  Appointed  March  IS,  IMS. 

*  Appointed  to  succeed  Franda  J.  Wing.  ^*  Appointed  March  17.  190S. 
•Died  December  17.  1S04.  "Appointed  March  6.  ld€6. 

•  Appointed  January  17.  IMS.  *•  Resigned  January  »,  IMS. 

*•  Resigned  February  S.  IMS.  "  Appointed  to  succeed  Romanso  Bunn. 

"  Appointed  Circuit  Judge  March  18.  IMS.  *■  Died  Aprtl  U.  ISOS. 
»  Became  Ctrcult  Judge. 
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NINTH  CIRCUIT. 

Hon.  JOSEPH  McKBNNA,   Circuit  Justice Washington.   D.   C. 

Hon.  WM.  W.  MORROW,  Circuit  Judge San  Francisco,  OaL 

Hon.  WILLIAM  B.  GILBERT,  Circuit  Judge PorUand,  Or. 

Hon.  ERSKINE  M.  ROSS.  Circuit  Judge Los  Angeles,  Cal. 

Hon.  JOHN  J.  DB  HAVEN,  District  Judge.  N.  D.  Caliroml&..... San  Francisco,  Cal. 

Hon.  OLIN  WELLBORN,  District  Judge,  8.  D.  California Los  Angeles,  CaL 

Hon.  JAMES  H.  BEATTT,  District  Judge,  Idaho Boise  Citj.  Idaho. 

Hon.  WILLIAM  H.  HUNT,  District  Judge,  Montana  Holena,  Mont 

Hon.  THOMAS  P.  HAWLBT,  District  Judge,  Nevada Caraon  Citj,  N«t. 

Hon.  CHARLES  B.  BBLLINOBR.  District  Judge.  Oregon Portland,  Or. 

Hon.  EDWARD  WHITSON,  District  Judge,  B.  D.  Washington  » North  Yakima,  Wash. 

Hon.  CORNELIUS  H.  HANPORD,  District  Judge,  W.  D.  Washington SeatUe.  W««h. 

»  Appointed  bj  Act  of  March  2.  1906. 
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UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


POST  V.  UNITED  STATES. 

(Olrcait  Coxat  of  Appeals,  Fifth  Circuit    February  27, 1900.) 

No.  1,852. 

L  Post  Otfick—Ubs  of  Mails  to  Defraud— Eleickntb  of  Offensc 

Where,  In  an  IndictmeDt  for  using  the  mails  in  furtherance  of  a 
scheme  or  artifice  to  defraud,  the  only  charge  of  fraud  or  bad  faith 
was  that  defendant  advertised  to  practice  mental  healing,  and  received 
pay  to  treat  patients  "when  she  did  not  intend  to  administer  any  treat- 
ment," the  mere  averment  that  she  was  engaged  in  the  business  of  men- 
tal healing  does  not  state  a  scheme  or  artifice  to  defraud,  within  Bev.  St 
I  5480,  as  amended  by  Act  March  2,  1889,  c.  893,  ft  1,  25  Stat  878  [U.  S. 
Ck>mp.  St  1901,  p.  8697],  but  the  gist  of  the  offense  as  charged  in  such 
indictment  Is  that  she  did  not  Intend,  when  she  so  advertised  and  received 
money,  to  give  the  treatment  for  which  slie  was  paid,  and  such  averment 
must  be  proved  to  warrant  a  conviction. 

[Ed.  Note. — Use  of  mails  to  defraud,  see  note  to  Timmons  v.  United 
States,  30  a  a  A.  86.] 

Z  Samb— PBACTncs  OF  Mental  Healing— Good  Fatth. 

Rev.  St  I  5480,  as  amended  by  Act  March  2,  1889,  c  893,  I  1,  25  Stat 
873  [U.  8.  Ck>mp.  St  1901,  p.  8697],  making  it  a  criminal  offense  to  use 
the  mails  in  furtherance  of  a  scheme  or  artifice  to  defraud,  does  not  make 
any  discrimination,  with  respect  to  the  right  to  the  use  of  the  postal 
establishment  of  the  United  States  by  persons  whose  vocation  is  healing, 
between  those  who  profess  to  cure  by  the  use  of  mental  science  and  those 
who  use  drugs ;  and,  in  a  prosecution  thereunder  for  such  use  of  the  mails, 
the  question  of  the  defendant's  good  faith  is  the  cardinal  question.  If 
she  practiced  in  good  faith,  without  the  intention  to  defraud,  she  is  not 
guil^,  although  in  fact  the  theory  and  practice  followed  were  worthless ; 
but  if,  without  belief  in  her  practice,  and  with  knowledge  that  her  repre- 
sentations regarding  it  were  false,  she  made  them  to  defraud,  tlie  fact 
that  mental  healing  is  a  lawful  vocation  does  not  prevent  conviction. 

8b  SaXB— BUBDBII  OF  PBOOF. 

The  burden  of  proof  in  a  criminal  case  is  never  upon  the  accused  to 
prove  innocence,  or  to  disprove  evidence  offered  to  establish  crime.  In 
a  prosecution  for  the  use  of  the  mails  to  carry  out  a  scheme  to  defraud 
In  the  practice  of  mental  healing,  it  being  chargfKl  in  the  indictment  that 
the  defendant's  promises  to  heal  were  impossible  of  performance,  and  evi- 
denoe  having  been  received  on  both  sides  of  that  issue,  it  was  error  to 
tnstmct  the  jury  that  the  burden  rested  on  the  defendant  to  prove  to  their 
satisfaction  that  she  possessed  such  power. 
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4.  Cbimiival  Law— iNffTBTjcnowa— Weight  and  Cbedibilitt  of  Testimowt, 

While  the  judge  of  a  federal  court  may  express  his  opinion  in  a  charge 
as  to  the  weight  or  effect  of  evidence  or  the  credibility  of  witnesses, 
he  is  not  warranted  in  directing  a  jui'y  that  they  should  ignore  evidence 
offered  by  a  defendant  as  to  the  possession  by  her  of  certain  powers 
of  mental  healing  because  It  was  contrary  to  well-established  laws  of 
nature.  If  the  evidence  Is  admissible,  its  credibility  and  weight  are 
matters  for  the  Jury  to  determine. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Florida. 
For  opinion  below,  see  128  Fed.  960. 

H.  Bisbee,  Geo.  C.  Bedell,  and  O.  T.  Green,  for  plaintiff  in  error. 
J.  N.  Stripling,  U.  S.  Atty.,  and  W.  W.  Howe,  for  defendant  in 
error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  Four  indictments  were  found  against 
the  plaintiff  in  error,  who  will  hereafter  be  called  the  defendant, 
charging  her  with  a  violation  of  section  6480  of  the  Revised  Statutes 
of  the  United  States,  as  amended  by  the  act  of  March  2,  1889,  c. 
393,  §  1,  26  Stat.  873  [U.  S.  Comp.  St  1901,  p.  3697].  The  material 
parts  of  the  statute  are  as  follows : 

"If  any  person,  having  devised  or  Intended  to  devise  any  scheme  or  arti- 
fice to  defraud  •  •  •  to  be  effected  by  either  opening  or  Intending  to 
open  correspondence  or  communication  with  any  person,  whether  resident 
within  or  outside  the  United  States,  by  means  of  the  postoffice  establish- 
ment of  the  United  States,  or  by  Inciting  such  other  person  or  any  person 
to  open  communication  with  the  person  so  devising  or  Intending,  shall,  In 
and  for  executing  such  scheme  or  artifice,  or  attempting  to  do  so,  place  or 
caused  to  be  placed  any  letter  •  •  •  in  any  postoflice  •  •  •  of  the 
United  States,  to  be  sent  or  delivered  by  the  said  postoffice  establishment, 
*  *  *  such  person  so  misusing  the  postoffice  establishment  shall,  upon 
(*onvlctlon,  be  punishable  by  a  fine  of  not  more  than  $600  and  by  Imprison- 
ment for  not  more  than  18  months,  or  by  both,'*  etc. 

The  indictments  were  consolidated  under  Rev.  St.  §  1024  [U. 

5.  Conn^.  St.  1901,  p.  720],  and  tried  on  the  plea  of  not  guilty,  as  one 
case.  The  defendant  was  convicted,  and  sentenced  to  imprisonment 
in  the  penitentiary  for  one  year  and  a  day.  The  charge  of  the  trial 
judge  is  reported  in  full  in  United  States  v.  Post  (D.  C.)  128  Fed. 
950. 

It  is  not  desirable  to  make  a  full  statement  of  the  evidence  (the 
record  contains  more  than  600  pages),  but  it  is  necessary  to  make 
a  sufficient  statement  of  it  to  make  clear  the  questions  to  be  de- 
cided. 

When  about  22  years  of  age  the  defendant  was  graduated 
by  a  college  in  Illinois.  Prom  that  time  for  about  20  years  she  was 
occupied  in  teaching  and  literary  pursuits,  and  became  well-known 
as  a  writer.  When  about  30  years  old  she  became  a  student  of 
Christian  and  mental  science.  She  studied  the  subject  for  many 
years.  After  investigation  she  rejected  the  principles  of  Christian 
science,  so  far  as  it  relies  upon  divine  power  to  heal,  but  became 
a  believer  in  the  substantiality  and  usefulness  of  mental  science. 
About  the  year  1885  she  moved  from  Illinois  to  Georgia,  and  en- 
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gaged  there  in  the  business  of  healing  by  the  mental  science  meth- 
od. While  in  Georgia,  at  first,  she  treated  her  patients  at  home, 
and  later  she  used  the  United  States  mails  in  order  to  treat  patients 
at  a  distance.  In  1892  she  located  in  Florida,  and  began  the  prac- 
tice of  mental  healing  there.  She  treated  patients  at  a  distance, 
corresponding  with  them  through  the  mails,  and  advertising  in 
journals  and  pamphlets,  and  continued  to  do  so  until  the  beginning 
of  these  prosecutions.  Her  business  so  increased  that  she  em- 
ployed several  clerks  and  assistants,  some  of  whom  had  previously 
been  taught  by  her  in  lectures  on  the  subject  of  mental  science. 
She  published  several  books  and  many  pamphlets  on  the  subject. 
She  had  between  seven  and  ten  thousand  patients  whom  she 
treated,  and  from  many  she  received  testimonials  that  they  had 
been  benefited  or  cured.  Many  of  her  patients  testified  on  the  trial 
that  they  had  been  benefited  by  her  treatment,  and  knew  of  others 
receiving  benefit  or  being  cured.  Her  business  was  conducted 
openly.  She  taught  mental  science  by  delivering  lectures  to  class- 
es. She  employed  and  paid  a  mental  scientist  to  treat  a  member 
of  her  family.  She  is  now  73  years  of  age,  and  is  an  intellectual 
and  educated  woman.  The  advertisements  by  letters  and  publi- 
cations that  she  continuously  made  of  her  business  were  very 
optimistic.  She  claimed  to  possess  the  power  to  cure  all,  or 
nearly  all,  diseases;  to  remove  the  conditions  that  produce  pov- 
erty, and  to  inspire  or  cause  those  conditions  that  bring  success; 
to  restore  hair  to  its  natural  color,  and  to  grow  it  on  bald  heads; 
to  alleviate  or  remove  many  unfavorable  conditions ;  to  remove  the 
evidences  of  old  age,  and  to  restore  youth,  if  the  patient  had  faith 
that  it  could  be  done;  and  she  further  claimed  that  by  "absent 
treatment"  through  a  second  person  she  could  cure  a  third  person 
without  the  latter  having  knowledge  of  the  treatment.  And  there 
was  evidence  tending  to  show  that  she  gave  the  business  of  the 
treatment  of  patients  but  little,  if  any,  personal  attention,  and  was 
acutely  interested  only  in  the  money  that  she  was  receiving  from 
the  patients ;  but,  on  the'  other  hand,  there  was  evidence  tending 
to  show  that  she  gave  the  patients  every  attention  as  advertised, 
and  that  she  often  treated  the  poor  without  compensation,  and  that 
no  patient  ever  complained  of  her.  There  was  evidence  tending 
to  show  that  it  was  impossible  by  absent  treatment  through  a 
second  person  to  cure  or  benefit  a  third  person  without  such  third 
person  having  knowledge  of  the  treatment,  and  evidence  was  of- 
fered intended  to  show  that  cures  could  be  and  were  made,  and 
benefit  conferred,  by  such  treatment.  Other  facts  applicable  to 
special  phases  of  the  case  will  be  stated  as  such  phases  are  dis- 
cussed. 

As  to  Indictments  No.  141,  No.  160,  and  No.  161. 

The  scheme  or  artifice  to  defraud  as  charged  in  these  indictments 
is  substantially  the  same,  and  is,  in  substance,  that  the  defendant 
had  devised  a  scheme  and  artifice 


"Defraud  divers  persons  whose  names  are  to  the  grand  Jurors  unknown,  bj 
iniblishlng  and  causing  and  procuring  to  be  published  in  certain  newspapers^ 
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pamphlets  and  drcnlara.  entttled,**  •tc,  ''dlyen  adyertiiemeats  in  which  it  was 
represented  in  substancA,  that  aha,  tha  said  Helen  Post,  was  a  healer  of  all 
forms  of  disease  and  weakness ;  that  she,  by  a  method  and  process,  which  she 
variously  termed  'Mental  Science,'  'Mental  Healing,'  'Mind  Cure  Treatment,' 
'Mind  Cnre,'  and  'Absent  Treatment,'  conld  cure  every  form  of  disease  and 
weakness,  and  that  aha  would  treat  and  cure  persons  affected  with  disease 
by  the  aforesaid  method  and  process,  in  their  absence  from  her,  for  three 
dollars  per  week  or  ten  dollars  per  month;  and  did  then  and  there  intend 
thereby  to  induce  divers  persons,  whose  names  are  to  the  grand  jurors  un- 
known, to  send  money  to  her  for  the  purpose  of  receiving  such  alleged  treat- 
ment, and  to  fraudulently  convert  such  money  as  should  be  sent  to  her  to 
her  own  use,  %oithout  administering  any  treatment,  but  to  fraudulently  con- 
vert to  her  own  use  such  money  as  should  be  so  sent  to  her  for  said  alleged 
treatment  And  she,  the  said  Helen  Post,  at  the  time  of  so  devising  said 
scheme  and  artifice,  and  at  the  time  of  so  causing  and  procuring  to  be  pub- 
lished the  said  advertisements  and  representations,  and  at  and  before  the 
time  of  coounitting  the  offense  hereinafter  mentioned,  did  not  intend  to  ad- 
minister any  treatment  for  any  disease  or  weakness  by  said  method  and 
process,  and  did  not  intend  to  cure  any  person  or  persons  who  might  apply 
to  fter.    •    •    •" 

These  indictments  differ  as  to  the  letters,  etc.,  alleged  to  have 
been  deposited  in  the  post  office,  and  in  other  immaterial  matters, 
but  the  alleged  scheme  and  artifice  to  defraud  is  in  substance  the 
same ;  and  the  lines  which  we  have  here  italicized,  to  the  effect  that 
the  defendant  did  not  intend  to  administer  any  treatment,  appear 
in  almost  the  same  words  in  each  indictment.  The  gist  of  the 
scheme  or  artifice  charged  in  each  indictment  is  that  the  defendant 
advertised  to  practice  mental  healing,  and  received  pay  to  treat 
patients  "when  she  did  not  intend  to  administer  any  treatment" 
The  learned  judge  who  tried  the  case,  in  overruling  demurrers  to 
the  indictments,  said : 

"It  is  not  the  question  whether  Mrs.  Post  could  or  could  not  do  what  she 
promised  she  would  do,  but,  if  at  the  tiUne  of  making  the  representations 
she  intended  not  to  carry  them  out,  she  is,  in  that  respect,  guilty  of  the 
violation  of  the  law." 

It  is  not  charged  that  she  falsely  pretended  that  she  could  cure. 
No  charge  is  made  that  she  could  not  treat  and  cure  as  advertised,  and 
no  charge  is  made  that  she  knew  she  could  not  treat  and  cure  the  dis- 
eases and  conditions  as  claimed.  The  point  in  the  indictments  which 
differentiates  them  from  a  mere  charge  of  optimism— of  professional 
boasting — is  the  allegation  that  she  advertised  and  received  money  to 
treat  patients,  when  she  did  not  at  the  time  intend  to  treat  them.  The 
record  shows  that  the  advertisement  was  to  treat  them  by  the  mental 
cure  method,  and  it  shows  that  by  that  treatment  was  meant  that  she 
would  direct  the  patients'  thought  toward  health  and  against  disease, 
and  use  her  own  thought;  also,  to  alleviate  or  cure.  Tluit  she  did  not 
at  the  time  she  so  advertised  and  received  pay,  or  at  any  time,  intend 
to  so  treat  the  patient,  is  the  only  charge  of  bad  faith.  When  an  indict- 
ment was  presented  against  the  same  defendant  on  similar  facts,  with- 
out this  charge  of  bad  faith,  a  demurrer  was  sustained  to  it  United 
States  V.  Post  (D.  C.)  113  Fed.  852.  This  ruling  of  the  learned  trial 
judge  is  sustained  by  the  opinion  of  Judge  Clark,  speaking  for  the 
Circuit  Court  of  Appeals  of  the  Sixth  Circuit,  holding  that  an  indict- 
ment under  the  section  in  question  was  not  good,  which  charged  a 
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scheme  to  defraud  only  the  buyer  by  offering  to  sell  to  him  counterfeit 
money  at  the  rate  of  $5  for  $1,  unless  it  also  charged  that  the  defendant 
did  not  intend  to  or  would  not  send  the  counterfeit  money  on  receipt 
of  the  price,  for,  if  the  defendant  had  the  counterfeit  money,  and  in- 
tended to  do  as  he  offered  to  do — send  the  $5  on  receipt  of  the  $1 — 
there  was  no  deceit  or  scheme  to  defraud  his  correspondent,  within  the 
meaning  of  the  statute,  although  the  offer  may  have  been  a  violation 
of  another  law.  Milby  v.  United  States,  109  Fed.  638,  48  C.  C.  A. 
574.  See,  also,  Horman  v.  United  States,  116  Fed.  350,  53  C.  C.  A. 
570;  Milby  v.  United  States,  120  Fed.  2,  57  C.  C.  A.  21.  If  the  de- 
fendant intended  to  administer  and  did  administer  the  treatment  she 
advertised,  she  is  not  guilty  of  the  fraud  charged,  although  the  treat- 
ment may  be  in  fact  as  valueless  as  the  counterfeit  money  in  the  Milby 
Case.  There  was  no  conflict  in  the  evidence  as  to  the  advertisements. 
The  sole  disputed  question  of  fact  was :  Did  she,  or  did  she  not,  intend 
to  administer  the  mental  treatment? 

On  the  trial  of  the  issue  joined  on  the  plea  of  not  guilty,  the  burden 
was  on  the  United  States  to  prove,  as  the  essential  part  of  the  scheme 
or  artifice,  that  the  defendant,  at  the  time  of  the  committing  of  the 
offense  charged,  "did  not  intend  to  administer  any  treatment  for  any 
disease  or  illness  by  said  method  or  process,  or  any  other  method  or 
process."  It  is  certainly  difficult  to  make  such  proof.  It  is  true  that 
motive  and  malice,  which  are  mere  emotions  or  invisible  conditions  of 
mind,  may  be  proved  by  actions — as^  for  an  instance,  a  killing  with  a 
weapon  may  prove  malice.  But  the  killing  is  an  outward,  visible  action. 
Here  the  requirement  is  to  prove  an  intention  of  the  defendant  at  a 
certain  time  not  to  use  her  thought  in  a  certain  way  at  a  subsequent 
time,  no  visible  or  tangible  action  being  involved.  It  would  not  serve 
the  purpose  to  say  that  she  could  not  so  use  her  thought — that  her 
promise  was  impossible  of  performance — for  that  is  not  charged,  and 
to  seek  to  condemn  her  for  not  doing  a  thing  is  to  assert  that  she  could 
do  it  if  she  chose.  The  government  undertook  to  make  this  proof  by 
showing  that  she  did  not  administer  any  treatment,  intending  that  the 
jury  should  infer  by  her  failure  to  administer  the  treatment  that  she 
did  not  intend  to  do  so  from  the  first.  The  record  shows  that  the  gov- 
ernment entirely  failed  in  this  effort  It  was  shown  that  the  mode  of 
treatment  advertised  required  the  defendant  to  advise  and  direct  the 
patient,  and  to  use  her  own  thought  in  behalf  of  the  patient.  The 
patient  was  directed  by  the  defendant's  circulars  and  letters  (with  other 
advice  not  material  to  mention)  to  "sit  for  treatment" — to  go  alone 
lor  15  minutes  each  day  and  hold  himself  receptive  to  the  thought  of 
the  defendant  The  government  offered  evidence  tending  to  show  that 
the  defendant  did  not  "sit"  to  treat  the  patients,  or  devote  any  special 
time  to  treatment  in  that  mode.  But  it  does  not  appear  that  this  sit- 
ting on  her  part  was  a  necessary  part  of  the  treatment.  There  is  noth- 
ing in  the  record  to  indicate  that  the  patients  were  deprived  of  any  part 
of  the  advertised  treatment  by  her  failure  to  "sit"  for  them.  There  is 
nothing  to  show  that  the  patients  failed  to  get  substantially  the  treat- 
ment bargained  for.  On  the  contrary,  it  was  affirmatively  shown,  that 
she  sent,  or  paid  clerks  to  send,  printed  directions  and  advice  to  all 
patients,  and  wrote,  or  employed  and  directed  clerks  to  write,  to  them 
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letters  to  encourage,  advise,  and  direct  them.  That  was  all  the  patients 
had  a  right  to  expect,  except  that  the  defendant  would  use  her  thought 
in  their  behalf.  She  testified  that  she  did  this.  It  was  a  thing  that 
she  could  do  as  well  in  one  posture  or  place  as  in  another,  if  she  could 
do  It  at  all.  But  if  the  government  were  to  prove  beyond  a  reasonable 
doubt  that  she  did  not  so  use  her  thought,  this  would  not  meet  the  re- 
quirement of  the  indictments.  It  must  prove  not  only  that  she  did  not 
administer  this  invisible  and  intangible  treatment,  but  that  she  did  not 
intend  to  administer  it.  If  it  be  conceded  that  the  defendant  believed 
she  had  esoteric  power  or  knowledge  (and  these  indictments  are  silent 
on  the  subject),  there  is  no  evidence  in  the  record  to  sustain  the  charge 
that  she  did  not  intend  to  use  it  in  behalf  of  her  patients ;  that  is,  that 
she  did  not  intend  to  treat  them  by  the  advertised  mental  cure  method. 
In  School  of  Magnetic  Healing  v.  McAnnulty,  187  U.  S.  94,  23  Sup. 
Ct.  33,  47  L.  Ed.  90,  the  Supreme  Court  had  occasion  to  construe  Rev. 
St.  U.  S.  §  3929  [U.  S.  Comp.  St.  1901,  p.  2686],  which  authorizes  the 
Postmaster  General,  upon  evidence  satisfactory  to  him,  to  instruct  post- 
masters to  stamp  "Fraudulent"  and  return  all  registered  letters  which 
are  directed  to  a  person  conducting  any  "scheme  or  device  for  obtaining 
money  through  the  mails  by  means  of  false  or  fraudulent  pretenses, 
representations  or  promises."  The  healing  business  under  considera- 
tion in  that  case  was  founded  almost  exclusively  on  the  proposition  that 
the  mind  of  the  human  race  is  largely  responsible  for  its  ills,  and  is  a 
perceptible  factor  in  treating  and  curing  them.  Mr.  Justice  Peckham, 
delivering  the  opinion  of  the  court,  said : 

"There  can  be  no  doubt  that  the  influence  of  the  mind  upon  the  phyeical 
condition  of  the  body  is  very  powerful,  and  that  a  hopeful  mental  state 
goes  far  in  many  cases  not  only  to  alleviate,  but  even  to  aid  very  largely 
in  the  cure  of,  an  illness  from  which  the  body  may  suffer."  The  court 
reached  the  conclusion  that  "these  statu  tea  were  not  intended  to  cover  any 
case  of  what  the  Postmaster  General  might  think  to  be  false  opinions, 
but  only  cases  of  actual  fraud  in  fact,  in  regard  to  which  opinion  formed 
no  basis."  "The  opinions  entertained,"  said  the  court,  "cannot,  Sike  alle- 
gations of  fact,  be  proved  to  be  false,  and  therefore  it  cannot  be  proved, 
as  matter  of  fact,  that  those  who  maintain  them  obtain  their  money  by 
false  pretenses  or  promises,  as  that  phrase  is  generally  understood,  and  as, 
in  our  opinion,  it  is  used  in  these  statutes." 

The  statute  so  construed  is  somewhat  like  the  one  involved  here,  and 
we  think  the  construction  sustains  our  conclusion  that  the  mere  allega- 
tion that  the  defendant  was  engaged  in  the  business  of  mental  healing 
is  not  an  allegation  of  a  "scheme  or  artifice  to  defraud."  The  only 
fraud  charged,. therefore,  is  that  she  did  not  intend  to  administer  the 
advertised  treatment  for  which  she  was  paid.  The  evidence  not  tending 
to  sustain  this  charge,  the  Circuit  Court  should  have  directed  a  ver- 
dict of  not  guilty  on  these  indictments. 

As  to  Indictment  No.  176. 

This  indictment  presents  other  issues.  This  will  be  made  clear  by 
excerpts  from  that  part  of  it  charging  the  scheme  or  artifice  to  defraud : 

"That  one  Helen  Wilmans  Post  unlawfully,  wilfully,  fraudulently  and 
knowingly  devised  a  scheme  and  artiflce  to  defraud  divers  and  sundry  per- 
sons, whose  names  and  postofflce  address  is  at  present  to  the  grand  jurors 
unknown,  and  the  public  generally,  which  said  scheme  and  artiflce  to  de- 
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fraud  was  to  be  effected  by  opening  and  Intending  to  open  correspondence, 
and  communication  with  such  divers  and  sundry  persons,  as  aforesaid,  by 
means  of  the  postofflce  establishment  of  the  United  States,  and  by  inducing 
and  Inciting  such  divers  and  sundry  persons  to  open  correspondence  and 
communication  with  her,  the  said  Helen  Wilmans  Post,  by  means  of  the 
said  postofflce  establishment  of  the  United  States,  which  said  scheme  and 
artifice  to  defraud  was,  in  substance  and  effect,  as  follows,  to-wlt:  That 
is  to  say,  the  said  Helen  Wilmans  Post  then  and  theretofore  representing 
and  advertising  herself  to  be  a  Mental  Science  Healer,  and  practitioner 
of  Mental  Healing  and  Mind  Cure,  did  before,  and  at  the  time  of  the  com- 
mitting of  the  offenses  hereinafter  mentioned,  fraudulently  assume  to,  and 
did  pretend  to  practice  what  she  termed  'Absent  Treatment,'  by  which 
means  and  practice  she  published,  advertised  and  procured  to  be  advertised 
of  and  concerning  herself,  that  she  could  and  would  cure  various  and  all 
kinds  of  diseases  known  to  man  and  woman,  and  did  hold  out  to  the  public 
generally  and  to  divers  and  sundry  persons,  that  she  was  able  to,  and 
could  and  would  by  means  aforesaid,  treat  and  cure  all  patients  and  per- 
sons desiring  and  applying  for  said  treatment  of,  and  for,  any  and  all 
diseases,  old  age,  poverty,  liquor  habit,  drunkenness,  and  all  undesirable 
conditions;  said  so-called  'Absent  Treatment'  for  cure  aforesaid  being 
conducted  by  her,  pretending  and  advertising  herself,  and  procuring  herself 
to  be  so  advertised  in  the  name  of  Helen  Wilmans,  to  be  able  to  cure  third 
persons  through  the  instrumentality  of  some  second  person,  of  all  such  said 
diseases,  old  age,  poverty,  liquor  habit,  drunkenness,  and  undesirable  con- 
ditions, although  the  fact  of  such  alleged  treatment  through  such  second 
person  was  unknown  to  such  other,  or  third  person,  no  matter  at  what 
distance  from  each  other  and  from  her,  the  said  Helen  Wilmans  Post,  rep- 
resenting as  aforesaid,  that  she  could  and  would  send  such  other  or  third 
persons,  through  such  second  person,  her  thoughts,  vitalizing,  healing  power, 
and  healing  thoughts  for  the  cure  of  all  diseases,  old  ago,  poverty,  liquor 
habit,  drunkenness  and  undesirable  conditions,  by  such  second  person,  hold- 
ing such  third  person,  receptive  to,  and  In  close  relation  with,  the  thoughts 
of  her,  the  said  Helen  Wilmans  Post,  and  further  represent,  by  letters  writ- 
ten and  caused  to  be  written  by  her,  and  various  publications  and  circu- 
lars, published  and  caused  to  be  published  and  circulated,  through  the 
United  States  mails,  at  Seabreeze,  by  her,  as  a  part  of  said  scheme;  that 
she  could  and  would  cure  ail  persons  of  disease,  old  age,  poverty,  liquor 
habit,  drunkenness  and  all  undesirable  conditions,  by  such  said  mode  of 
absent  treatment;  that  it  was  designed  and  Intended  that  such  said  divers 
and  sundry  persons  should  be  induced  and  procured  to  apply  for  and  take, 
such  absent  treatment,  by  means  of  certain  letters,  at  present  to  the  grand 
Jurors  unknown,  written  and  caused  to  be  written  by  her,  the  said  Helen 
Wilmans  Post,  together  with  various  advertisements  and  publications,  ad- 
dressed to  such  divers  and  sundry  persons,  and  deposited  and  caused  to  be 
deposited  by  her,  the  said  Helen  Wilmans  Post,  in  the  United  States  mails, 
and  postofflce  at  said  Seabreeze,  for  transmission  and  delivery  to  such  said 
divers  and  sundry  persons,  to  the  grand  Jurors  unknown,  for  the  further- 
ance of  and  a  part  of  said  scheme;  said  letters,  publications  and  advertise- 
moits,  so  addressed  and  mailed,  for  the  furtherance  and  part  of  such 
fraudulent  scheme,  containing,  and  giving  advice,  and  Instruction  to  such 
divers  and  sundry  persons  Induced  to  apply  for,  and  take  such  said  treat- 
ment for  third  persons  and  rules  for  such  second  person  to  follow. 

'*The  method  employed  by  her,  the  said  Helen  Wilmans  Post,  to  bring 
about  such  pretended  results  and  so-called  cures  aforesaid,  being  to  require 
the  said  second  person  to  sit  for  treatment  for  such  third  person,  at  stated 
periods.  Instructing  them  as  follows:  'If  you  are  sitting  for  treatment  for 
another  person  who  Is  being  treated,  without  his  or  her  knowledge,  you 
must  hold  the  thought,  that  you  are  the  medium  for  the  transmission  of 
my  thoughts  to  that  person;  you  must  hold  both  the  person  and  myself 
in  your  thought,  and  feel  that  you  are  the  link  in  the  chain  between  us,' 
and  other  Instructions  at  present  to  the  grand  Jurors  unknown,  directing 
such  said  second  person  as  aforesaid,  to  sit  at  given  times  for  certain 
periods   Instructing  the  applicant  or  second  person,   for  the  treatment  of 
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Other  or  third  person,  that  the  healing  thought  of  her,  the  aald  Helen  Wll- 
mans  Post,  coald  and  would  be  transmitted  through  them  to  such  third 
person,  and  cure  him  or  her,  as  aforesaid,  which  such  representations  were 
false»  and  well  known  to  her,  the  said  Helen  Wllmans  Post,  so  to  be,  at  the 
time  of  making  them,  and  devising  said  scheme,  and  mailing  and  causing 
to  be  mailed,  as  aforesaid,  such  letters  and  publications,  hereinbefore  and 
hereinafter  mentioned,  and  at  the  time  of  the  committing  of  the  offenses 
hereinafter  mentioned,  and  not  capable  of  performance  by  her,  the  said 
Helen  Wllmans  Post;  that  the  price  charged  for  such  absent  treatment  of 
a  third  person  through  a  second  person  generally,  was  three  dollars  per 
week,  or  ten  dollars  per  month,  payable  In  advance,  but  varying  according 
to  circumstances,  and  by  which  said  fraudulent  scheme  she  acquired  and 
appropriated  to  her  own  use,  large  sums  of  money,  the  amount  thereof 
being  to  the  grand  jurors  unknown ;  and  that  she  sent  various  advertisements 
through  the  malls  to  Induce  such  said  divers  and  sundry  persons  to  take  such 
absent  treatment,  as  aforesaid,  of  and  by  her,  the  said  Helen  Wllmans  Post 
for  the  cure  of  disease,  old  age,  poverty,  liquor  habit,  drunkenness  and  un- 
desirable conditions,  and  to  fraudulently  obtain  money  therefor;  that  such 
said  scheme  was  fraudulent,  fictitious  and  ineffective  for  the  cure  of  any 
disease,  old  age,  poverty,  liquor  habit,  drunkenness  and  undesirable  condi- 
tions; that  such  scheme  was  a  deceit  and  a  fraud  at  the  time  of  devising 
the  same,  as  aforesaid,  and  continued  so  on  up  to  and  at  the  time  of  the 
committing  of  the  offense,  hereinafter  mentioned,  and  was  so  known  to  and 
understood  by  the  said  Helen  Wllmans  Post  to  be  a  deceit  and  fraud ;  that 
the  letters  to  applicants  for  such  pretended  treatment,  and  during  the  time 
thereof  after  engagement  for  such  said  treatment,  sent  through  said  malls 
and  postoffice  establishment  in  the  furtherance  of  said  scheme,  were  not 
written  by  her,  the  said  Helen  Wllmans  Post,  but  were  written  by  type- 
writer and  hand  in  a  stereotyped  form  and  manner  by  her  employes,  stenog- 
raphers and  clerks,  by  her  direction." 

Here  it  will  be  observed  is  a  distinct  charge  that  the  representations 
made  by  the  defendant  as  to  her  ability  to  cure,  etc.,  were  false,  and 
were  well  known  to  her  to  be  false ;  that  the  scheme  was  fraudulent  and 
fictitious,  and  that  her  promised  treatment  was  ineffectual  for  the  cure 
of  any  disease,  and  was  a  deceit  and  a  fraud  at  the  time  of  devising 
the  same,  and  was  known  to  the  defendant  to  be  a  deceit  and  a  fraud ; 
and  that  her  promises  were  incapable  of  performance.  The  gravamen 
of  the  charge  here  is  the  falsity  of  the  pretenses,  and  that  such  falsity 
was  known  to  the  defendant.  The  allegation  of  mala  fides  pervades  the 
whole  scheme.  It  does  not  present  a  question  of  the  lawfulness  of  the 
calling  of  a  mental  healer,  or  whether  or  not  mental  science  is  a  fraud 
and  humbug,  but  it  presents  the  question  of  the  good  faith  of  the  de- 
fendant. It  does  not  assume,  as  the  other  three  indictments,  that  she 
could  administer  the  treatment  promised ;  but  it  is  expressly  alleged  that 
she  could  not,  that  her  representations  were  false  and  known  to  her  to 
be  false,  and  that  her  promises  were  impossible  of  performance.  It  is 
also  alleged  in  this  indictment  that  the  defendant  was  not  "intending  to 
give  such  treatment  and  to  cure  patients,"  but  it  is  not  assumed  that  she 
could,  and,  on  the  contrary,  it  is  averred  that  she  could  not,  and  that 
she  knew  she  could  not.  If  she  could  not,  and  knew  she  could  not,  it 
follows,  perhaps,  without  allegation,  that  she  was  not  intending  to  give 
such  treatment. 

A  great  many  exceptions  were  taken  and  errors  assigned  upon  the 
charges  given  and  refused.  While  it  is  impracticable  to  comment  upon 
all  of  them,  it  seems  proper  that  we  should  express  an  opinion  on  such 
questions  raised  by  the  record  as  may  arise  on  the  new  trial 
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The  case  should  be  tried  with  the  distinct  understanding  that  the 
practice  of  mental  healing  is,  in  federal  law,  as  lawful  as  healing  with 
drugs.  As  to  the  right  to  use  the  postal  establishment  of  the  United 
States,  no  discrimination  is  made  between  those  whose  vocation  is  heal- 
ing, whether  they  be  allopathists,  homeopathists,  osteopaths,  or  mental 
scientists.  But  the  use  of  the  mails  in  furtherance  of  an  artifice  or 
scheme  to  defraud,  under  the  guise  of  practicing  the  vocation  of  heal- 
ing, is  equally  condemned  by  law,  whether  the  accused  be  mental  heal- 
ers or  the  votaries  of  other  schools.  The  statute  is  directed  against  any 
scheme  or  artifice  to  defraud,  and  it  includes  everything  designed  to 
defraud  by  representations  as  to  the  past  or  present,  or  by  suggestions 
or  promises  as  to  the  future.  Durland  v.  United  States,  161  U.  S.  306, 
16  Sup.  Ct.  508,  40  L.  Ed.  709.  This  indictment  involves  questions 
as  to  the  belief  and  intention  of  the  defendant.  Every  man  and  woman 
has  the  right  to  believe  what  he  or  she  chooses  to  believe.  And  one 
who  holds  any  belief  may  engage  in  practice  founded  upon  it,  unless 
he  thereby  injures  others  in  person,  reputation,  or  property,  or  disturbs 
the  peace  and  welfare  of  the  public.  A  belief,  of  course,  cannot  with 
impunity  be  carried  into  conduct  contrary  to  law.  The  ultimate  ques- 
tion of  fact  before  the  jury  was  as  to  the  good  faith  of  the  defendant, 
and  that  question  involved  her  belief  in  her  representations  and  prom- 
ises. While  her  belief  is  not  the  subject  of  direct  proof,  it  may  be 
ascertained  from  circumstances  and  by  proof  of  her  actions  and  declara- 
tions. If  she  was  practicing  her  profession  in  good  faith,  the  fact  that 
she  received  compensation  for  her  advice  and  services  is  of  no  conse- 
quence; the  regular  physician,  the  lawyer,  and  the  preacher  do  the 
same.  The  cardinal  inquiry  was :  Was  she  engaged  in  the  business  of 
treating  and  curing,  or  endeavoring  to  cure,  applicants,  or  was  she 
practicing  a  scheme  or  artifice  to  defraud?  It  is  not  a  question  as  to 
whether  or  not  the  method  of  treatment  is  one  that  should  be  approved 
or  disapproved  by  the  court  and  jury.  If  it  was  as  baseless  as  mundane 
astrology,  it  makes  no  difference,  if  the  defendant  believed  in  it  and 
practiced  it  in  good  faith  and  without  positive  intention  to  defraud.  If, 
without  belief  in  her  professions  or  proposed  treatment,  and  with  knowl- 
edge that  her  representations  were  false,  she  made  them  to  defraud,  the 
fact  that  mental  healing  is  a  lawful  vocation  does  not  protect  her. 

After  evidence  had  lien  offered  tending  to  prove  the  charges  of  the 
indictment,  the  defendant  oflFered  evidence  by  way  of  defense,  and, 
among  other  things,  sought  to  prove  that  she  possessed  the  power  to 
treat  and  cure  people  as  she  had  advertised.  The  court  instructed  the 
jury  that: 

"Wben  one  contends  that  he  has  made  new  discoTerles  in  science  or  art, 
opposed  to  the  general  experience  of  man  for  ages,  and  directly  in  conflict 
with  the  generally  accepted  rules,  seeks  to  gain  money  or  secure  profit 
fherelyy,  the  burden  of  proof  of  the  truth  of  such  discovery  is  upon  the 
party  making  the  claim,  and  such  contention  must  be  satisfactorily  proved 
before  it  can  be  accepted." 

This  charge  indicates  that  the  court,  considering  the  evidence  oflFered 
by  the  defendant,  concluded  that  it  set  up  as  a  special  defense  that  the 
defendant  possessed  the  extraordinary  power  which  she  claimed,  and 
instructed  tfie  jury  that  the  burden  of  proof  was  on  her  to  satisfactoril> 
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prove  such  contention.  There  are  other  and  similar  expressions  in  the 
charge,  which,  in  eflFect,  direct  the  jury  to  return  a  verdict  of  guilty  "if 
the  defendant  has  failed  to  satisfy  you  of  the  truth  of  the  powers  she 
claimed."  This  view  of  the  court  is  made  plainer  by  a  further  instruc- 
tion. Referring  to  the  power  which  the  defendant  claimed  to  have, 
the  jury  were  instructed  that: 

"This  power  Is  not  recognized  as  a  natural  law  by  the  experience  of  man- 
kind, and  that  she  is  attempting  to  establish  a  new  and  mirecognlzed  law 
of  nature;  and  therefore  the  burden  rests  upon  her  to  satisfy  you  that 
she  possessed  such  power,  and  could  do  what  she  promised  and  advertised 
to  do." 

Here  we  have  the  distinct  assertion  that  the  burden  rests  upon  her  to 
satisfy  the  jury  that  she  possessed  such  power. 

In  a  criminal  trial,  where  the  defendant's  only  plea  is,  "Not  guilty," 
the  general  rule  is  unquestioned  that  the  burden  of  proof,  and  the  obli- 
gation to  convince  the  jury  of  the  prisoner's  guilt  beyond  a  reasonable 
doubt,  as  to  all  essential  matters,  including  the  criminal  intent,  is  upon 
the  prosecution  throughout  the  trial,  and  that  there  is  no  shifting  of 
the  burden  of  proof  during  the  trial.  Underbill  on  Criminal  Evidence, 
§  23 ;  Potter  v.  United  States,  156  U.  S.  438,  16  Sup.  Ct  144,  39  L. 
Ed.  214.  Where  the  defendant  offers,  under  the  plea  of  not  guilty^ 
some  affirmative  defense — ^as,  for  example,  the  defense  of  insanity — 
the  cases  in  the  state  courts  are  in  conflict  as  to  the  question  on  whom 
rests  the  burden  of  proof.  Underbill  on  Criminal  Evidence,  §  167; 
2  Bishop,  New  Crim.  Proc.  §  669.  But  on  principle,  now  sustained 
by  a  large  majority  of  the  state  courts,  the  burden  in  such  cases  is  on 
the  prosecution.  2  Bishop,  New  Crim.  Proc.  §  673.  In  federal  juris- 
prudence there  is  no  question  as  to  the  proper  rule.  In  Davis  v.  United 
States,  160  U.  S.  469,  16  Sup.  Ct  353,  40  L.  Ed.  499,  it  was  held  that 
the  "burden  of  proof,"  as  those  words  are  understood  in  criminal  law, 
is  never  upon  the  accused  to  establish  his  innocence,  or  to  disprove  the 
facts  necessary  to  establish  the  crime  for  which  he  is  indicted.  It  is 
on  the  prosecution  from  the  beginning  to  the  end  of  the  trial,  and  ap- 
plies to  every  element  necessary  to  constitute  the  crime.  This  rule 
was  applied  to  a  case  where  the  defense  was  insanity.  If,  in  this  case, 
we  look  on  the  defense  made  by  the  defendant — ^that  she  had  the  power 
to  effect  the  cures  that  she  claimed  she  could  make — ^as  an  affirmative 
and  separate  defense,  still  it  would  be  the  unquestioned  rule  of  law  in 
the  federjJ  court  that,  if  the  evidence  she  offered  was  sufficient  to  cre- 
ate a  reasonable  doubt  as  to  her  guilt,  or  as  to  any  fact  necessary  to  be 
proved  to  secure  her  conviction,  she  would  be  entitled  to  an  acquittal. 
She  is  not  required  to  prove  any  fact  to  the  satisfaction  of  the  jury. 
In  other  words,  if,  on  the  whole  evidence,  including  that  offered  by 
both  sides,  the  jury  have  a  reasonable  doubt  as  to  her  guilt,  she  is  en- 
titled to  an  acquittal  of  the  specific  offense  charged.  This  being  the 
law,  it  was  error,  we  think,  to  instruct  the  jury,  in  any  aspect  of  the 
case,  that  the  burden  of  proof  rested  upon  the  defendant  to  satisfy  the 
jury  that  she  possessed  the  power  to  cure  diseases,  as  claimed,  and 
that  her  contention  must  be  satisfactorily  proved.  It  is  one  of  the 
affirmative  averments  of  the  indictment  that  the  representations  made 
by  the  defendant  were  false  and  not  capable  of  performance  by  her,  and 
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the  burden  was  on  the  United  States  to  prove  it.  It  is  true  that  the 
learned  trial  judge  correctly  charged  the  doctrine  of  reasonable  doubt 
in  general  terms,  but  that  would  not,  in  our  opinion,  remove  the  im- 
pression which  must  have  been  made  on  the  minds  of  the  jury — ^that  the 
burden  was  on  the  defendant  to  prove  a  part  of  her  defense  to  the  sat- 
isfaction of  the  jury. 

Referring  to  the  evidence  oflFered  by  the  defendant  tending  to  show 
that  she  could  eflFect  the  cures  by  the  method  she  was  practicing,  and 
especially  to  the  claim  that  she  could  "send  by  emanations  from  her 
own  mind  such  power  as  will,  after  passing  through  the  mind  of  a  sec- 
ond person,  influence  the  physical  condition  of  a  third  person,"  the 
learned  judge  asserted  that  this  power  was  not  recognized  as  a  natural 
law  by  the  experience  of  mankind,  and  that  the  defendant  is  attempting 
to  establish  a  new  and  unrecognized  law  of  nature.  He  then  said  to 
the  jury  that  where  "testimony  of  itself  is  directly  contrary  and  in  oppo- 
sition to  the  well-established  laws  of  nature,  accepted  by  all  men  from 
the  experience  and  study  of  ages,  such  testimony  may  be  properly  ig- 
nored without  contradiction."  A  jury  may  unquestionably  be  properly 
instructed  to  disregard  evidence  that  they  find  to  be  false.  Allen  v. 
United  States,  164  U.  S.  492,  499,  17  Sup.  Ct.  154,  41  L.  Ed.  628. 
And  under  the  practice  of  the  federal  courts,  the  judge  may  express  his 
opinion  as  to  the  weight  or  effect  of  evidence  or  the  credibility  of  wit- 
nesses ;  but,  if  evidence  is  admitted  as,  and  is,  legal  and  relevant,  the 
jury,  we  think,  should  not  be  peremptorily  directed  to  ignore  it.  If 
it  be  of  a  kind  that  greatly  taxes  the  credulity  of  the  judge,  he  can  say 
so,  or,  if  he  totally  disbelieves  it,  he  may  announce  that  fact,  leaving 
the  jury  free  to  believe  it  or  not.  If  the  jury  concur  in  the  view  ex- 
pressed by  the  judge,  they  may  entirely  disregard  such  evidence  in 
their  verdict;  but  to  direct  the  jury  to  ignore  it  is  to  tell  them  not  to 
consider  it  at  all,  even  to  determine  whether  it  deserves  credence  or 
not.  We  are  aware  of  the  fact  that  this  instruction  related  to  evidence, 
part  of  which,  perhaps,  would  seem  to  many,  if  not  all,  intelligent 
minds,  incredible ;  but,  if  evidence  is  admissible  at  all,  we  can  see  no 
reason  why  it  is  not  to  be  passed  on  by  the  jury.  We  are  not  holding 
that  the  defendant  has  a  right  to  embark  in  a  business,  and  to  insist 
that  its  legality  shall  be  tested  by  principles  beyond  the  understanding 
of  others,  and  not  by  such  knowledge  as  the  courts  and  juries  possess. 
The  case  must,  of  course,  be  tried  and  tested  by  the  rules  of  law  and 
by  common  human  understanding.  But  when  a  question  of  fact  is 
tested,  although  it  may  involve  the  existence  of  a  power  not  generally 
recognized,  evidence  bearing  on  the  question  must  be  considered  as  in 
other  cases.  Science  has  not  yet  drawn,  and  probably  never  will  draw, 
a  continuous  and  permanent  line  between  the  possible  and  impossible, 
the  knowable  and  unknowable.  Such  line  may  appear  to  be  drawn  in 
one  decade,  but  it  is  removed  in  the  next,  and  encroaches  on  what  was 
the  domain  of  the  impossible  and  unknowable.  Advance  in  the  use  of 
electricity,  and  experiments  in  telepathy,  hypnotism,  and  clairvoyance, 
warn  us  against  dogmatism.  The  experience  of  the  judiciary,  as  shown 
by  history,  should  teach  tolerance  and  humility,  when  we  recall  that  the 
bench  once  accounted  for  familiar  physical  and  mental  conditions  by 
witchcraft,  and  tihat,  too,  at  the  expense  of  the  lives  of  innocent  men 
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and  women.  In  that  day,  it  was  said  from  the  bench  that  to  deny  the 
existence  of  witchcraft  was  to  deny  the  Christian  religion.  Juries 
would  have  done  better.  Then  and  now  questions  of  fact  were  best 
tried  by  jury. 

We  are  of  the  opinion  that  the  court  ruled  correctly  in  refusing  to 
grant  the  request  of  the  defendant  to  direct  an  acquittal  on  indictment 
No.  176. 

In  dealing  with  the  issues  raised  by  the  record,  we  have  not  intended 
to  express  any  opinion  as  to  the  substantiality  of  mental  science,  or 
whether  it  is  founded  on  some  occult  natural  law  or  on  mere  parade  and 
mummery.  The  court  is  not  a  society  for  psychical  research,  charged 
with  the  duty  of  forming  and  announcing  opinions  on  that  subject. 
We  have  endeavored  only  to  make  it  plain  that  there  is  nothing  in  this 
case  to  require  a  departure  from  the  ordinary  rules  of  evidence  and 
familiar  criminal  procedure. 

The  judgment  must  be  reversed,  and  the  case  remanded  for  a  new 
triaL 


8BWALL  et  aL  t.  WOOD  et  at 

(Gircolt  Ck>iirt  of  Appeals,  Third  Circuit    February  21, 1905.) 

No.  84 

1.  SHnppiNG—GHABTEBS—FBEiOHT— Weight  of  Oaboo. 

In  an  action  for  breach  of  a  charter  party  for  a  shipment  of  pipe,  eyl- 
dence  held  to  sostaln  a  finding  that  the  weight  of  the  pipe  shipped,  for 
the  purpose  of  ascertaining  the  freight,  was  8,258  tons,  as  claimed  by  the 
shippers. 

%  SAMB— CONSTBUCnOR. 

Where  a  charter  party  provided  for  shipment  of  a  complete  cargo  of 
cast  Iron  pipe,  ^'say  about  8,400  gross  tons,"  It  should  be  construed  as  con- 
templating a  margin  beyond  8,400  tons,  and  was  not  falflUed  by  a  ship- 
ment of  8,258  tons. 

&  Bams— Parol  Bvidengb. 

Where  a  charter  party  for  a  complete  cargo  provided  that  the  ship 
should  receive  on  board  the  merchandise  "her^nafter  mentioned,"  which 
was  Inunedlately  succeeded  by  a  clause  providing  that  the  shipper  agreed 
to  furnish  the  vessel  a  full  and  complete  cargo  both  under  and  on  deck 
of  cast-Iron  pipe,  "say  about  8,400  gross  tons,"  correspondence  between 
the  owners  and  the  brokers  who  negotiated  the  contract.  In  which  the 
owners  were  advised  that  the  shippers  had  contracted  to  deliver  8,400 
gross  tons  of  pipe  to  the  Dutch  government  In  the  Island  of  Java,  and 
in  which  the  owners  represented  that  the  vessel  was  capable  of  carrying 
from  8,400  to  8,600  tons,  was  admissible  to  explain  the  charter ;  the  mas- 
ter having  refused  to  accept  more  cargo  after  8,258  tons  had  been  deliv- 
ered aboard. 

4  Sams. 

Where  a  charter  party  described  the  capacity  of  the  ship  as  about  8,400 
gross  tons  and  fixed  the  freight  rate  at  $8.00  per  ton  of  2,240  pounds,  the 
representation  as  to  the  capacity  of  the  ship  should  be  construed  as  mean- 
ing 8,400  long  tons. 

&  Sams— Damages. 

Where  a  charter  party  obligated  the  ship  to  receive  3,400  gross  tons  of 
Iron  pipe,  and  the  master  refused  to  receive  any  more  cargo  after  about 
8,258  tons  had  been  loaded,  the  shippers  were  entitled  to  recover  the  extra 
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>apeii8e  to  wtilch  they  were  put  In  Bhipplng  the  balance  of  the  cargo  to 
destliiation. 

flb  Same — ^Damage. 

Where  the  master  of  a  yessel  refnaed  to  receive  more  cargo  before  all 
of  the  shipment  contracted  for  had  been  loaded,  whereupon  a  delay  was 
occasioned  to  settle  the  matter,  the  ship  was  not  entitled  to  collect  de- 
murrage therefor. 

Appeal  frcMn  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  sec  128  Fed.  14L 

Henry  R.  Edmunds,  for  appellants, 
N-  Dubois  Miller,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  the  District  Court 
for  the  Eastern  District  of  Pennsylvania,  in  a  cause  of  contract  civil 
and  maritime.  On  or  about  the  16th  day  of  February,  1901,  the  libel- 
ants were  under  a  contract  with  the  Dutch  government,  in  the  Island 
of  Java,  to  supply  3,441  ***'/»a*o  tons  of  iron  pipe,  to  be  delivered  to 
said  government  in  Java  not  later  than  the  30th  day  of  November,  1901. 
The  ordinary  voyage  from  Philadelphia  to  Java,  by  sail,  is  about  five 
months.  Being  under  said  contract,  the  libelants,  through  their  brokers, 
Haldt  &  Cummins,  of  Philadelphia,  sought  to  obtain  a  ship  in  which  to 
send  forward  the  pipe.  The  respondents  accordingly  came  into  corre- 
spondence with  said  brokers,  part  of  which  is  set  out  in  the  record  as 

follows : 

"Bath,  February  13th.  1901. 
"Messrs.  Haldt  &  Cummins,  Philadelphia,  Pa.— Gentlemen :  Your  favor  of 
the  12th  Inst  at  hand,  and  we  note  shippers  of  the  Sourabaya  pipe  are  par- 
ticularly anxious  for  an  earUer  ship.  We  have  one  that  will  come  around 
about  the  latter  part  of  April,  but  she  will  carry  more  than  the  one  due  the 
middle  of  May.  The  earlier  ship  will  take  about  4,600  tons,  to  load  her,  which 
we  presume  is  more  than  your  parties  have  to  forward.  We  have  nothing  else 
that  we  can  put  before  you  at  this  time.  Should  you  not  find  such  a  vessel 
as  yon  want  at  the  desired  time,  perhaps  we  can  treat  with  you  later.  Our 
ship  coming  around  in  May  is  Just  right  for  the  order.  She  carries  8,400  tons, 
and  is  a  fine  steel  ship  insuring  at  a  lower  rate  than  wooden  tonnage. 

••Yours  very  truly,  Arthur  Sewall  &  Co." 

-Philadelphia,  February  16th,  1901. 

••Messrs.  Arthur  Sewall  ft  Go.,  Bath,  Maine— Dear  Sirs :  Your  favor  of  the 
13th  received.  We  are  unable  to  interest  the  Sourabaya  pipe  shipper  in  your 
8,400  ton  ship  due  in  May,  for  two  reasons,  first  the  contract  calls  for  deliv- 
ery at  Sourabaya  not  later  than  October,  and  they  fear  she  may  be  too  late. 
Second,  the  pipe  will  be  all  ready  by  April  10th,  and  as  the  pipe  is  valued  at 
$125,000  they  will  lose  the  interest  on  this  amount  ft>r  one  month  at  least, 
which  would  mean  a  loss  of  $625  interest 

"•If  you  will  write  us  fully  in  a  strain  that  will  allow  us  to  present  your 
letter  to  the  shipper,  showing  the  position  of  the  ship,  giving  her  name,  mak- 
ing her  capacity  as  large  as  possible  as  the  cargo  may  run  slightly  over  8,400 
tons,  and  showUig  when  she  would  probably  arrive  at  Sourabaya,  we  are  sure 
It  would  have  considerable  effect  and  might  influence  them  to  decide  to  close 
with  you,  although  we  do  not  think  that  $9.00  per  tan  freight  can  be  had,  as 
you  know  they  have  been  offered  a  steamer  at  86/. 

••Yours  truly,  Haldt  ft  Cummins.** 
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"February  ICth.  1901. 

"Messrs.  Haldt  ft  Cammliui,  Philadelphia,  Pa.— Gentlemen :  Your  favor  of 
the  15th  Inst,  at  hand. 

"The  ship  ^e  are  talking  for  the  Sourabaya  order  is  the  'Kenilworth'  now 
on  passage  from  San  Francisco  for  the  U.  K.  She  sailed  on  November  7th, 
and  allowing  ample  time  she  should  reach  your  port  by  the  latter  part  of 
May.  This  certainly  ought  to  put  her  into  Sourabaya  during  the  month  of 
October.  She  is  a  fine  steel  ship.  Her  cargoes  have  run  from  3,400  to  8,500 
tons. 

"As  regards  rate  while  we  feel  that  our  ideas,  as  previously  expressed,  are 
not  out  of  the  way,  we  might  endeavor  to  meet  shippers*  views  and  accept 
$8.50  provided  they  are  inclined  to  favor  the  vessel;  other  terms  as  named 
in  your  letter  under  date  of  the  8th  inst 

"As  regards  the  larger  vessel,  it  would  hardly  be  practicable  to  put  in  case 
oil  in  New  York,  as  this  being  the  lighter  cargo  must  necessarily  be  loaded 
last 

"Should  yoa  be  able  to  work  the  business,  we  hope  to  hear  from  you 
promptly. 

"Yours  very  truly.  Arthur  Sewall  &  Co.* 

••Philadelphia,  March  7th,  1901. 

"Messrs.  Arthur  Sewall  ft  Co.,  Bath,  Maine— Dear  Sirs :  Your  favor  of  the 
0th  at  hand.  We  confirm  telegram  passed  between  us  to-day,  resulting  in  the 
charter  of  the  ship  *Kenilworth*  on  the  terms  of  the  enclosed  charter  party, 
which  we  trust  you  will  find  In  order,  and  if  so,  please  sign  same  and  return 
to  us  and  we  will  forward  you  copies. 

"We  used  every  effort  to  get  the  terms  most  favorable  in  the  charter  party 
and  succeeded  fully  to  our  expectations,  and  trust  you  will  accept  the  charter 
as  presented  without  alterations  as  it  required  great  effort  on  our  part,  to 
induce  Wood's  people  to  close  the  business  on  these  terms,  and  fearing  that 
they  might  insist  that  the  vessel  guarantee  to  carry  their  exact  amount  of 
cargo,  a  prompter  vessel  be  offered  them,  or  a  vessel  be  offered  them  at  better 
terms,  we  prevailed  on  them  to  sign  the  charter  party,  which  closes  the  deal 
as  far  as  they  are  concerned. 

"Very  truly  yours,  Haldt  ft  Cummins.'* 

The  charter  party  referred  to  in  the  foregoing  letter,  was  dated 
March  7,  1901,  at  the  city  of  Philadelphia,  and  stated  to  be  between 
Arthur  Sewall  &  Co.,  master  and  agent  for  owners  of  the  ship  "Kenil- 
worth,"  of  New  York,  of  the  first  part,  and  R.  D.  Wood  &  Co.,  of  Phil- 
adelphia, Pennsylvania,  of  the  second  part.    It  witnesseth — 

"That  the  said  party  of  the  first  part  agrees,  on  the  freighting  and  chartering 
of  the  whole  of  said  vessel  •  *  ^  unto  the  said  party  of  the  second  part, 
for  a  voyage  from  Philadelphia,  Pa.,  to  Sourabaya,  Java,  on  the  terms  fol- 
lowing: The  said  vessel  shall  be  tight,  staunch,  strong  and  In  every  way 
fitted  for  such  a  voyage,  and  receive  on  board  during  the  voyage  aforesaid  the 
merchandise  hereinafter  mentioned.  The  said  party  of  the  second  part  doth 
engage  to  provide  and  furnish  to  the  said  vessel  a  full  and  complete  cargo 
both  under  and  on  deck  of  cast  iron  water  pipe,  say  about  8,400  gross  tons. 
•  •  •  And  to  pay  the  said  party  of  the  first  part,  or  agent,  for  the  use 
of  said  vessel  during  the  voyage  aforesaid,  at  the  rate  of  Bight  ($aO0)  dollars 
per  ton  of  24240  pounds." 

The  ship  arrived  in  Philadelphia  prior  to  May  10,  1901.  Loading 
of  the  said  ship  was  at  once  proceeded  with,  in  due  course,  until  on  or 
about  May  9, 1901,  when  there  had  been  loaded,  as  claimed  by  libelants, 
3,258  gross  or  long  tons  of  iron  pipe,  in  accordance  with  the  said  char- 
ter party.  The  captain  of  the  said  ship  then  declined  to  take  on  any 
more  cargo,  alleging  that  the  said  ship  was  then  loaded  to  her  full  dead 
weight  capacity,  and  that  she  could  carry  no  more  than  was  then  on 
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board.  He  also  protested  that  he  had  more  than  3,258  tons  aboard,  as 
the  capacity  of  his  ship  was  greater  than  that  amount,  and  that  his 
vessel,  on  a  previous  voyage,  had  carried  over  3,468  gross  tons  of  grain, 
with  30,000  feet  of  lumber  extra,  for  lining,  and  that  there  was  a  mis- 
take in  the  weight,  as  she  was  loaded  three  inches  deeper  than  she  had 
ever  been  before.  The  libelants  requested  the  captain  to  sign  the  bills 
of  lading,  containing  a  statement  that  the  ship  had  only  3,258  tons 
aboard.  This  the  captain  refused  to  do,  although  he  says  he  was  will- 
ing to  sign  for  the  number  of  pipes,  but  not  for  their  weight.  In 
consequence  of  this  dispute,  the  ship  could  not  be  cleared,  and  was 
delayed  four  days.  Finally,  the  master  tendered,  and  the  libelants  ac- 
cepted tmder  protest,  a  bill  of  lading,  setting  out  how  many  pipes  had 
been  shipped,  "weight,  unknown.  (Sirgo  to  be  weighed  at  destination, 
at  master's  option,  for  determination  of  freight."  There  was  also  a 
clause  claiming  $868  for  four  days'  demurrage.  Under  the  contract 
with  the  consignees,  the  shippers  were  to  pay  the  freight.  After  part 
of  the  cargo  had  been  unloaded,  the  master  refused  to  deliver  the  bal- 
ance until  he  should  be  paid,  not  only  the  freight  but  also  his  claim 
for  demurrage.  The  Dutch  officials  took  the  advice  of  several  lawyers, 
and  finally,  pursuant  thereto,  paid  the  master  his  full  claim.  There  were 
no  facilities  for  weighing  the  pipe  at  Sourabaya,  and  the  freight  was 
collected  and  paid  upon  tiie  marked  weight  of  3,258  tons. 

The  consignees,  in  settling  with  the  shippers  for  the  price  of  the  pipe, 
deducted,  as  they  were  authorized  to  do  under  the  contract,  the  amount 
paid  for  freight,  and  also  for  the  demurrage  claimed  by  the  mastei 
of  the  ship  but  the  subject  of  protest  by  the  shippers,  and  for  the  fee 
paid  to  the  lawyers,  upon  whose  advice  they  acted.  In  the  libel  brought 
by  the  appellees,  claim  is  made  for  the  amount  thus  paid  for  the  de- 
murrage and  for  the  fee  to  lawyers  in  Sourabaya;  also  for  the  extra 
expenses  to  which  the  libelants  were  put  by  reason  of  the  necessity  of 
shipping  the  balance  of  183  tons,  necessary  to  fill  out  their  contract  with 
the  Dutch  government,  in  other  ships. 

As  to  the  disputed  question  of  the  number  of  tons  actually  received 
on  board  the  ship,  the  learned  judge  of  the  court  below  found  that 
3,258  or  3,259  tons,  as  stated  by  tiie  shippers,  was  the  correct  weight  of 
the  pipe  delivered  by  them.     He  says : 

'^be  important  question  of  fact  in  the  case,  as  already  stated,  concerns  the 
capacity  of  the  ship  and  the  amount  of  cargo  that  was  actuaHy  put  on  board. 
Here  the  testimony  is  in  conflict,  but  I  think  the  libelants'  testimony  is  better 
In  quality  and  ought  to  preyail.** 

This  finding  of  fact  must  be  accepted  here,  unless  manifestly  and 
dearly  unwarranted  by  the  evidence  contained  in  the  record.  We  have 
carefully  examined  the  testimony  on  this  point,  and  not  only  find  no 
such  inconsistency,  but  think  that  it  fully  warrants  the  conclusion  ar- 
rived at  by  the  learned  judge.  The  weight  of  each  pipe  was  marked 
thereon,  and  the  testimony  of  the  servants  of  the  shippers  who  weighed 
and  so  marked  the  pipe,  was  tendered,  and  an  agreed  statement  by  them 
was  received  as  evidence.  There  was  no  weighing  of  the  pipe  at  Sour- 
abaya, as  there  was  no  opportunity  so  to  do.  This  testimony  as  to 
weight,  therefore,  remains  uncontradicted,  except  by  the  statement  of 
the  master  as  to  the  capacity  of  his  ship,  and  his  opinion  and  belief 


Digitized  by 


Google 


16  135  FSDBRAL  RBPORTBB. 

that  she  was  loaded  down  to  three  inches  below  her  dead  weight  ca- 
pacity, which  he  believed  to  be  something  over  3,500  tons. 

It  remains  to  consider  whether  the  court  below  were  right  in  the  con- 
struction given  by  it  to  the  contract  between  the  libelants  and  respond- 
ents, as  exhibited  in  the  charter  party,  and  in  admitting  in  evidence  the 
correspondence  preceding  the  charter  party,  as  explanatory  thereof, 
and  as  containing  representations  which  should  be  read  into  and  con- 
stitute part  of  the  written  contract  sued  upon. 

The  material  parts  of  the  charter  party  have  already  been  referred 
to.  By  its  terms,  the  appellant  agreed  to  receive  on  board  the  mer- 
chandise "hereinafter  mentioned,"  which,  in  the  immediately  succeed- 
ing clause,  is  thus  described : 

^he  said  party  of  the  second  part  doth  engage  to  provide  and  furnish  to 
the  said  vessel  a  faU  and  complete  cargo,  both  under  and  on  deck,  of  cast  iron 
pipe,  saj  about  8,400  gross  tons." 

Thus,  the  cargo,  both  as  to  character  and  quantity,  which  it  was 
agreed  that  the  ship  should  carry,  is  designated.  We  do  not  think  the 
words  "about  3,400  tons'*  can  be  construed  as  giving  the  carrier  so  wide 
a  margin,  as  to  the  extent  of  his  undertaking,  as  nearly  200  tons 
would  be.  But,  in  the  view  we  take  of  the  case  presented  by  the  rec- 
ord, the  word  "about"  must  be  construed  as  to  a  margin  beyond  3,400 
tons  instead  of  less  than  3,400  tons.  We  think  the  court  below  were 
right  in  admitting  the  correspondence  preceding  the  making  of  the 
charter  party,  set  out  in  the  record  and  hereinbefore  recited.  This 
correspondence  presents  facts  and  circumstances  surrounding  and  per- 
tinent to  the  making  of  the  contract  contained  in  the  charter  party  and 
out  of  which  it  grew.  They  were  necessary  to  the  proper  understand- 
ing of  the  terms  of  the  contract,  which  they  in  no  wise  contradicted 
but  only  explained,  and  were  not  in  any  wise  inconsistent  therewith. 
By  this  correspondence,  the  appellants  were  informed  of  the  fact  that 
the  appellees  were  under  contract  to  deliver  a  quantity  of  pipe  in  Java, 
on  or  before  a  date  fixed,  and  that  the  cargo  to  be  loaded  on  the  ship 
might  run  slightly  over  3,400  tons.  The  letter  of  appellants,  of  Feb- 
ruary 13th,  states  that  the  ship  offered  carried  3,400  tons,  and  that  of 
February  16th,  in  reply  to  one  from  the  shipbrokers  stating  that  the 
cargo  would  run  slightly  over  3,400  tons,  stated  that  'Tier  cargoes  have 
run  from  3,400  to  3,500  tons."  There  can  be  no  doubt  that  this  rep- 
resented carrying  capacity  of  the  ship  tendered,  was  the  inducement  to 
the  appellees  to  charter  her.  The  representation  was  in  fact  that  the 
ship  would  carry  the  quantity  of  pipe  which  appellees  were  under  con- 
tract with  the  Dutch  government  to  deliver  in  Java.  It  was  as  much 
a  part  of  the  contract  of  aflFreightment,  as  if  it  had  been  written  into  the 
charter  party.  We  think  this  correspondence,  therefore,  represented 
a  situation,  with  reference  to  which  the  contract  between  the  parties 
was  made,  and  with  relation  to  which  it  must  be  construed,  and  by 
which  it  is  neither  contradicted  nor  varied. 

The  principle  here  applicable  is  well  illustrated  in  Mackill  v.  Wright, 
L.  R.  14  A.  C.  106,  where  there  was  a  contract  of  affreightment,  by 
whidi  the  appellants  guarantied  that  their  ship  would  "carry  not  less 
than  2,000  t<Mis  dead  weight  of  cargo."    With  reference  to  this  guar- 
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aniy,  it  was  stipulated  that  "should  the  vessel  not  carry  the  guarantied 
weight  as  above,  any  expense  incurred  from  this  cause  to  be  borne  by 
the  owners,  and  a  pro  rata  reduction  per  ton  to  be  made  from  the  first 
payment  of  freight'*  By  the  said  charter  party,  it  was  agreed  that  the 
ship  should  "load  all  such  goods  and  merchandise  as  the  said  charterers 
or  their  agents  shall  tender  alongside  for  shipment,  not  exceeding  what 
she  can  reasonably  stow  and  carr^  over  and  above  her  tackle,"  etc. 
Before  and  at  the  time  of  the  making  of  the  charter  party,  the  parties 
thereto  had  conversations,  by  which  it  appeared  that  the  cargo  would 
consist  generally  of  locomotives  and  locomotive  machinery,  together 
with  300  or  400  tons  of  coal.  It  would,  of  course,  happen  in  loading 
such  a  cargo,  that  the  larger  pieces  would  occupy  stowage  room  on 
the  ship  disproportionate  to  their  weight.  At  the  meeting  at  which  the 
charter  party  was  signed,  "a  note  unauthenticated  by  their  subscrip- 
tion, or  otherwise,  was  by  consent  of  both  parties,  written  upon  its 
margin,  specifying  the  largest  pieces'  of  machinery  which  were  to  be 
included  in  the  cargo  by  number,  weight  and  measurement."  There 
were  to  be  23  such  pieces  in  all.  As  a  matter  of  fact,  many  more  than 
23  such  large  pieces  were  included  in  the  cargo,  and,  in  consequence, 
when  all  the  cargo  space  in  the  ship  was  occupied,  there  was  only 
somethii^  over  1,600  tons,  instead  of  2,000,  which  he  was  guarantied 
to  carry.  Suit  was  brought  for  the  lump  sum  agreed  to  be  paid  as 
freight  in  the  charter  party.  The  shippers,  however,  contended  that 
they  were  entitled  to  a  reduction  under  the  stipulation  that,  "should  the 
vessel  not  carry  the  guaranteed  weight  as  above,  any  expense  incurred 
from  this  cause  to  be  borne  by  the  owners  and  a  pro  rata  reduction 
per  ton  to  be  made  from  the  first  payment  of  freight."  The  owners, 
on  the  other  hand,  insisted  that  the  failure  to  carry  the  2,000  tons  guar- 
antied as  the  dead  weight  capacity  of  the  ship,  was  due  to  the  fault  of 
the  shippers  in  loading  so  many  large  pieces  of  machinery  as  to  in- 
terfere with  the  stowage  capacity,  and  they  relied  upon  the  understand- 
ing, of  which  a  memorandum  was  made  on  the  margin  of  the  charter 
party,  that  only  a  certain  number  of  large  pieces  should  be  included  in 
the  cargo.  In  delivering  the  opinion  of  the  House  of  Lords,  Lord 
Chancellor  Halsbury  used  this  language : 

"That  If  It  could  be  truly  aaserted  that  both  parties  were  acquainted  with 
the  nature  of  the  cargo  that  was  to  be  carried,  it  would  be  unreasonable.  In 
construing  a  mercantile  contract  of  this  character,  not  to  suppose  that  both 
parties  uaed  the  general  language  with  reference  to  the  particular  subject- 
matter  as  to  which  they  were  contracting.  •  •  •  The  marginal  note  upon 
the  charter  party,  whether  part  of  the  contract  or  not,  seems  to  me  to  free 
the  question  from  all  doubt  It  certainly  was  information  afforded  to  the 
shipowners  for  the  purposes  of  the  contract" 

Lord  Watson,  in  delivering  a  concurring  opinion  in  the  same  case, 
says: 

''Of  course  no  such  inference  can  be  admitted  when  it  is  inconsistent  with 
the  express  or  implied  conditions  of  the  charter  party.  But  in  cases  like  the 
present,  it  is  competent  to  investigate  the  whole  facts  and  circumstances  at- 
tendant upon  the  execution  of  the  charter  party,  with  the  view  of  ascertain- 
ing what  particular  kind  of  goods,  if  any,  it  was  then  in  the  contemplation 
of  both  parties  should  be  shipped  and  carried,  that  being  the  cargo  with  ref- 
erence to  wliich  it  must  be  presumed,  in  the  absence  of  express  or  implied: 
stipulation  to  the  contrary,  that  the  guaranty  was  given  and  accepted.** 
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In  the  case  at  bar,  we  think  the  statements  contained  in  the  corre- 
spondence between  the  parties  prior  to  making  the  charter  party,  had 
relation  to  the  contract  contained  in  that  instrument,  were  not  incon- 
sistent with  it,  but  made  clear  its  terms,  and  as  such  entered  into  and 
formed  part  of  the  written  contract.  We  think  the  principles  in  this 
regard,  stated  and  approved  by  this  court  in  the  case  of  Bacon  v.  The 
Poconoket  (D.  C.)  67  Fed.  262,  require  this  conclusion.  See,  also, 
Clydesdale  Shipowners  Co.  v.  Brauer  S.  S.  Co.  (D.  C.)  120  Fed.  854; 
Morris  v.  Levison,  L-  R.  1  C.  P.  Div.  166;  and  Wilfred  v.  Myers  (D. 
C.)  40  Fed.  170. 

It  is  necessary  to  notice  the  contention,  that  in  the  references  to  the 
carrying  capacity  of  the  ship  made  in  the  charter  party,  as  well  as  in 
the  correspondence,  a  ton  of  2,000  pounds,  and  not  one  of  2,240,  was 
contemplated,  because  it  was  vehemently  urged  by  learned  and  able 
counsel.  It  might  suffice  to  say,  with  reference  to  this  contention,  that 
the  charter  party  described  the  capacity  of  the  ship  as  about  3,400  gross 
tons,  and  that  in  common  parlance  the  word  "gross"  in  this  connection 
describes  a  long  ton,  or  a  ton  of  2,240  pounds.  This  is  not  admitted 
by  the  learned  counsel  for  appellant,  but  it  seems  to  us  that  all  doubt 
is  removed  as  to  the  proper  interpretation  of  these  words  by  the  sub- 
sequent stipulation  of  the  charter  party  fixing^  the  freight  rate  at 
"Eight  ($8.00)  dollars  per  ton  of  2,240  pounds.'^  But  the  question  is 
not  properly  before  us.  It  was  first  raised  in  argument  before  this 
court.  It  appears  not  to  have  been  raised  in  the  court  below,  and  no 
assignment  of  error  relating  to  it  appears  in  the  record.  Moreover, 
there  was  no  denial  of  the  allegation  contained  in  the  libel,  that  the 
"ship  sailed  on  the  13th  day  of  May,  1901,  with  only  3,258  tons  of  pipe 
aboard."  Upon  the  whole  case,  we  agree  with  the  learned*  judge  of  the 
court  below,  that  libelant  was  entitled  to  recover  from  the  respond- 
ents the  extra  expense  to  which  they  were  put  in  shipping  the  balance 
of  the  cargo  to  Souraba3ra,  and  also  that,  as  the  captain  was  proved  to 
be  wrong  in  contending  that  the  ship  had  on  board  more  than  3,258 
tons,  and  in  refusing  to  sign  the  bill  of  lading  for  that  quantity,  the 
four  days'  demurrage  therefor,  collected  by  the  master  of  the  ship  at 
Souraba3ra,  should  be  returned. 

The  decree  of  the  court  below  is  therefore  affirmed. 
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JBWBLL  T.  OITT  OP  SUPERIOR.^ 
(drcTdt  Ck>iirt  of  Appeals,  Seventh  Circuit    October  6,  1004.) 

L  IfmncIPAI.  GOBPOBATIORS— IlCPBOVBMENT  BONDS— ABBBSSlCXZIT-OOIXEOnOlf 
— ^DtJTT  OF  ClTT. 

Where  a  dty  Isstied  miinicipal  improrement  bonds  and  pledged  assesa- 
moitB  leyled  on  property  benefited  therefor,  it  was  not  a  guarantor  of  the 
bonds,  but  a  mere  statutory  trustee  for  collection  of  such  assessments,  and 
was  required  only  to  exercise  due  diligence  to  collect  the  same  according 
to  law  and  enforce  the  Hen  thereof  for  the  benefit  of  the  bondholders,  and 
was  liable  only  for  a  failure  to  perform  such  duty  or  to  pay  oyer  the 
money  collected. 

2.  SaICE— DeURQUXNT  ASSBSSMKNTB— RsniBir  to  C0UIiTT-~STATI7TES. 

Rey.  St  Wis.  1898,  §  1114,  proyldlng  that  delinquent  taxes  returned  by 
a  dty  to  the  county  shall  belong  to  the  county  when  the  county  leyy  is 
equal  to  or  exceeds  the  amount  of  the  delinquent  taxes  in  the  return,  the 
excess.  If  any,  when  collected,  to  be  returned  to  the  city,  applies  only  to 
the  relations  between  cities  and  counties  with  respect  to  the  collection  of 
taxes,  and  does  not  affect  the  obligations  existing  between  the  dty  and 
holders  of  street  improyem^it  bonds  with  reference  to  the  collection  of 
special  assessments  applicable  to  payment  of  the  bonds. 

3.  Sake— Assesbmshtb  Rktubned  Dklinquxnt. 

Where  delinquent  special  assessments  applicable  to  the  payment  of 
street  Improyement  bonds  were  returned  by  the  dty  to  the  county  as  de- 
linquent taxes,  the  dty  was  only  liable  to  account  to  the  holders  of  local 
improyement  bonds  entitled  to  such  assessments  when  collected  for  such 
as  were  receiyed  by  the  city  from  the  county  after  collection. 

4.  Same— BxTENsioN  of  Time— Effect. 

Where  a  holder  of  local  improyement  bonds  Issued  by  a  dty  had 
knowledge  of  the  law  authorizing  the  dty  to  extend  time  of  payment  of 
assessments  applicable  to  such  bonds  at  the  time  the  assessments  were  ex- 
tended, and  when  he  contemporaneously  extended  the  time  of  payment  of 
the  bonds  to  a  corresponding  date,  and  his  lien  was  not  lost  by  reason  of 
the  extension,  the  dty  did  not  thereby  become  absolutely  bound  for  the  pay- 
ment of  the  bonds  with  reference  to  the  collection  of  the  assessments. 

ti.  Same— IifTBBEST. 

Where  a  dty  was  only  a  trustee  for  collection  of  local  improyement  as- 
sessments toe  the  benefit  of  bondholders,  it  was  only  liable  for  Interest  on 
nonapplied  collections  at  the  rate  paid  to  it  by  depositories  holding  the 
fund. 

<L  Same— GoixECTioH— ApposTioNiaifT. 

Where  local  improyement  bonds  were  Issued  by  a  dty,  secured  by  a 
pledge  of  spedal  assessments  leyled  in  payment  of  the  improyement,  a 
holder  of  such  bonds  was  entitled  to  such  proportion  of  the  moneys  col- 
leded  by  the  dty  as  the  amount  of  bonds  of  each  class  held  by  him  bore 
to  the  total  amount  of  bonds  issued  against  each  of  such  improyemente, 
less  the  sums  preylously  paid  him. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Wisconsin. 

The  dty  of  Superior,  in  the  years  1890  and  1891,  caused  the  improyement 
of  Tower  ayenue  and  of  Clough  ayenue  in  that  dty,  and  leyled  assessments 
upon  the  property  benefited  to  pay  the  cost  of  the  Improyements.  These  as- 
sessments, in  accordance  with  the  proylsions  of  the  charter,  were  diyided 
into  fiye  equal  installments,  with  Interest  on  the  unpaid  installments,  and 
were  inserted  in  the  tax  roU  of  the  dty  for  each  of  the  years  1891  to  1895, 
indusiye.    The  total  amount  of  assessments  thus  extended  upon  the  tax  roU 

^  Rebearlng  denied  January  8,  190K. 
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were  as  follows:  Tower  avenue  improyement,  $49,906.06;  Clough  ayenoe 
improvement,  $16,698.17.  In  the  year  1891,  pursuant  to  the  authority  of 
chapter  16  of  its  charter,  the  city  of  Superior  issued  its  bonds,  from  the  sale 
of  which  money  was  derived  to  pay  the  cost  of  the  improvements.  These 
were  in  the  usual  form  of  bonds,  were  payable  July  2,  1898,  and  bore  in- 
terest at  the  rate  of  6  per  cent,  per  annum,  payable  semiannually,  as  evi- 
denced by  coupons  attached.  The  bonds  recited  that  they  were  issued  for 
the  purpose  of  paying  the  cost  of  the  construction  of  the  improvement  and 
on  account  of  such  assessment  made  upon  the  property  abutting  upon  such 
avenues  for  such  improvements  as  the  owners  had  not  elected  to  pay.  Each 
bond  contained  a  provision  that  the  payment  of  the  principal  and  interest 
of  the  bonds  is  made  chargeable  upon  the  property  abutting  upon  the  avenue 
stated  in  the  bond.  The  amount  of  bonds  thus  issued  was:  Tower  avenue, 
$42,439.60;  Glough  avenue,  $14,129.75.  Of  these  bonds  appellant  is  the 
owner  of  Tower  avenue  bonds,  Nos.  943  to  950  and  No.  1,003,  $4,439.60; 
Clough  avenue  bonds  Nos.  1,522  to  1,641  and  No.  1,542,  $10,129.75.  On  July 
2,  1SH96,  the  appellant,  by  agreement  with  the  city,  extended  the  time  of  pay- 
ment of  the  bonds  until  July  1,  1908,  and  reduced  the  rate  of  interest  to  5 
per  cent,  payable  semiannually,  as  evidenced  by  coupons  then  issued  to  him 
by  the  city,  agreed  to  forbear  suit  until  that  date,  gave  the  city  the  option 
of  paying  the  bonds  with  accrued  interest  at  any  time  prior  to  that  date,  and 
reserving  to  the  holder  the  right  to  mature  the  principal  of  the  bonds  in  case 
of  failure  for  six  months  to  pay  any  installment  of  interest  due.  All  interest 
coupons  due  July  2,  1900,  and  prior  thereto  on  all  of  the  bonds  were  paid  as 
they  matured,  and  all  coupons  maturing  January  2,  1901,  upcHi  bonds  1,526, 
1,529,  1,542,  were  also  paid,  but  bo  later  coupons  were  paid.  The  appellant, 
prior  to  June  11,  1902,  because  of  nonpayment  of  interest,  exercising  the  op- 
tion, returned  matured  the  principal  of  the  bonds.  There  were  outstanding 
at  the  commencement  of  this  suit  of  these  bonds  at  face.  Tower  avenue  bonds, 
$31,939.60 ;  Clough  avenue  bonds,  $12,129.75.  The  city  had  paid  for  the  prin- 
cipal of  canceled  bonds  and  interest  upon  all  the  bonds  as  follows:  Tower 
avenue  bonds,  $81,706.12 ;  Clough  avenue  bonds,  $9,175.66.  During  the  years 
1891  to  1895,  both  inclusive,  of  the  aasessments  levied  to  pay  for  the  improve- 
ment of  Tower  and  Clough  avenues,  and  extended  upon  the  tax  roll,  there 
was  paid  to  the  dty  treasurer  for  principal  and  interest,  prior  to  turning  the 
delinquent  tax  roll  to  the  county  treasurer,  Tower  avenue  $30,432.24 ;  Clough 
avenue,  $7,736.97.  There  was  also  paid  during  those  years  to  the  oounty 
treasurer  of  Douglas  county  im  account  of  principal  and  interest  on  such 
assessments,  as  follows: 

Tower  Clough 

Avenue.  Avenue. 

Paid  before  tax  sale $  2,010  62        $  904  86 

After  time  of  payment 193  90         

From  the  tax  sales 7,698  35  3,422  89 

From  assignments  of  tax  certificates  by  county 2,465  60  1,388  90 

From  redemption  of  assessments 3,917  67  439  20 

$18,286  04         $6,165  86 

The  practice  wl^  respect  to  delinquent  taxes  under  the  law  was  this: 
The  dty  treasurer  returned  to  the  county  treasurer  all  unpaid  assessments  in 
connection  with  the  general  taxes  upon  the  same  property  each  year  in  one 
lump  sum,  but  the  tax  roll  turned  over  at  the  time  exhibits  general  taxes  and 
special  taxes  separately  extended  thereon.  No  separate  account  was  kept  by 
the  county  treasurer  of  assessments  returned  delinquent,  or  of  collections 
made  by  him.  In  each  case  assessments  were  commingled  with  the  de- 
linquent general  tax.  The  city  was  charged  by  the  county  in  the  fall  of  the 
year  with  the  state  and  county  levies,  and  was  credited  in  the  spring  with  the 
amount  of  the  delinquent  roll  From  time  to  time  the  county  treasurer  paid 
over  moneys  to  the  dty  treasurer  be  they  were  collected,  and  all  such  pay- 
ments were  in  luniip  sums,  not  showing  how  much  were  special  assessments 
and  how  much  were  general  taxes,  the  payment  being  made  on  general  ac- 
count The  total  amount  of  delinquent  taxes  and  assessments  returned  by 
the  dty  treasurer  to  the  county  treasurer  for  the  years  1891  to  1901,  were 
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$8,260,189.85.  Tbe  total  amoniit  paid  by  the  county  treaanrer  to  the  dty  treash 
urer  during  tbe  same  period  on  account  of  delinquent  taxes  and  assessments 
la  $1,710^2^1,  which  Includes  $70,000  of  school  moneys  received  from  the 
state.  About  $400,000  of  the  amount  of  taxes  and  assessments  returned  de- 
linquent to  Douglas  county  by  the  city  of  Superior  Were  charged  off  for  losses, 
and  $175,000  still  remains  to. the  credit  of  the  city  on  the  county's  books. 
The  erldence  does  not  disclose  that  any  of  the  assessmoits  here  involved 
which  were  returned  delinquent  to  the  county,  and  afterwards  collected  by 
it,  have  been  paid  over  to  the  city. 

In  the  years  stated,  and  during  taxpaying  time,  moneys  received  by  the 
treasurer  of  the  city,  whether  for  general  tax  or  for  special  assessments,  were 
deposited  In  bank  from  day  to  day  in  one  lump  sum,  and  during  the  same  time 
this  fund  was  drawn  against  by  the  city  for  its  current  expenses,  no  special 
care  being  taken  to  prevent  encroaching  on  that  part  of  the  fund  made  up 
of  special  assessments;  but  upon  the  return  of  the  delinquent  roll  to  the 
county  treasurer  in  each  year  the  moneys  collected  by  the  city  upon  special 
assessments  were  by  the  dty  treasurer  placed  in  a  separate  street  improve- 
ment fund  account;  but  no  separate  account  was  maintained  of  each  par- 
ticular improvement.  Until  1902  the  appellant  was  not  advised  that  the 
funds  were  so  deposited,  and  until  March,  1900,  did  not  know  that  the  special 
assessments  were  not  kept  in  separate  accounts.  The  banks  which  acted  as 
depositories  of  the  city  funds  were  to  pay  4  per  cent.  Interest  upon  deposits, 
and  by  a  subsequent  agreement  of  October  20,  1896,  the  rate  was  reduced  to 
1  per  cent  Some  of  these  banks  failed  during  the  panic,  involving  the  loss 
of  dty  deposits ;  but  it  does  not  appear  that  any  of  the  assessments  here  in- 
volved were  Included  in  such  loss. 

In  1898,  pursuant  to  chapter  184,  p.  304,  of  the  Laws  of  Wisconsin  for  the 
year  1897,  $3,586.37  of  the  Tower  avenue  assessments  and  $1^43.24  of  the 
Olongh  avenue  assessments  were  divided  into  five  equal  installments,  and  ex- 
tended and  made  payable  in  the  years  1904  to  1908.  The  appellant  was  not 
consulted  or  notified  with  respect  to  this  extension ;  but  on  or  prior  to  July 
2»  1898,  the  time  when  payment  of  the  bonds  was  extended  by  him,  he  knew 
of  the  provision  of  law  authorizing  the  extension  of  the  assessments  and  of 
the  practice  of  the  dty  in  extending  assessments  thereunder.  This  suit  is 
brought  for  an  accounting  with  respect  to  the  fund  in  question,  and  for  a 
decree  against  the  dty  of  Superior  for  the  assessments  collected  by  it  ap- 
plicable to  the  payment  of  appellant's  bonds,  and  for  the  amounts  which 
have  been  extended;  and  also  for  a  decree  against  the  city  for  the  amount 
of  his  bonds  and  coupons,  irrespective  of  any  question  of  collection  of  the 
assessments  upon  the  ground  of  its  liability  upon  them.  The  latter  ground 
was,  however,  subsequently  waived;  he  asking  no  relief  except  such  as  he 
may  be  entitled  to  by  reason  of  the  acts  or  omissions  of  the  dty  with  respect 
to  the  assessments  levied  to  pay  for  the  improvements  In  which  the  bonds 
in  suit  were  issued. 

On  March  5,  1904,  the  court  beloTV  having  found  the  facts  as  stated,  and 
which  are  stipulated  by  the  parties  to  be  correct,  decreed  that  the  com- 
plainant below  is  entitled  to  recover  from  the  city  such  proportion  of  the 
assessments  actually  received  by  it  as  the  amount  of  bonds  held  by  him  on 
such  improvement  bears  to  the  total  amount  of  bonds  issued  on  such  improve- 
ments, to  be  determined  by  dividing  the  amount  of  assessments  received  by 
the  dty  each  year  on  account  of  such  Improvements,  with  interest  at  the  rate 
received  from  the  banks  in  which  such  assessments  were  deposited,  namely, 
4  per  cent  qntil  July  25,  1895,  and  1  per  cent  thereafter,  by  the  total  amount 
of  bonds  issued  for  each  of  such  improvements  with  interest  theretofore  paid 
and  still  due  thereon;  that  the  amount  due  the  complainant  is  to  be  deter- 
mined by  multiplying  the  amount  of  bonds  held  by  him  on  each  of  the  im 
provements  with  Interest  to  date,  by  the  ratio  or  percentage  thus  obtained, 
and  deducting  from  the  product  all  interest  paid  on  the  bonds  held  by  him 
on  each  of  tlie  improvements  prior  to  the  extension  of  tbe  time  of  payment, 
July  2,  1898;  and  decreed  that  he  recover  from  the  city  the  sum  of  $3,000, 
with  interest  at  6  per  cent  per  annum  until  paid.  From  this  decree  the  com- 
plainant below  appeals  to  this  court  assigning  for  error:  First  That  the 
court  erred  in  failing  to  decree  against  the  city  for  the  amount  of  assessments 
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returned  delinquent  to  the  county  for  collection.  Second.  In  not  permitting 
a  recovery  for  the  amount  of  asBeasments  paid  to  the  county  treasurer  of 
Douglas  county,  or  for  those  assessments  bought  In  by  Douglas  county  and 
for  which  It  took  a  deed  upon  the  property  assessed.  Third.  For  falling  to 
decree  for  the  complainant  for  such  unpaid  assessments  as  the  dty  had  failed 
to  collect  Fourth.  In  denying  a  recovery  for  assessments  extended  under 
chapter  184,  p.  304,  of  the  Laws  of  1807.  Fifth.  Limiting  the  amount  of  re- 
covery to  his  pro  rata  share  of  the  fund  to  which  the  holders  of  all  the  bonds 
were  entitled,  claiming  that  a  decree  should  have  passed  for  the  total  amount 
of  his  bonds  and  Interest  Sixth.  That  the  court  erred  in  limiting  the  Interest 
to  4  per  cent  prior  to  July  25,  1895,  and  to  1  per  cent  thereafter;  Insisting 
that  he  should  have  recovered  6  per  cent,  from  the  dates  of  collection,  because 
of  the  city's  conversion  of  such  sums  at  such  dates.  That,  if  not  entitled  to 
6  per  cent  interest,  he  should  have  been  allowed  4  per  cent  interest  up  to 
January  2,  1898,  because  the  charter  provided  that  such  funds  should  be  de- 
posited In  the  bank  at  not  less  than  that  rate  of  Interest,  and  the  city  failed 
to  obtain  that  rate ;  and  that  upon  sums  collected  by  the  city  Interest  should 
be  computed  at  6  per  cent  from  January  2,  1898,  the  date  of  the  maturity  of 
the  bonds.  Seventh.  The  complainant  also  assigned  for  error  that  the  court 
erred  in  Its  method  of  determining  the  amount  that  the  complainant  was  en- 
titled to  recover. 

Chester  B.  Masslich,  for  appellant 
Thomas  E.  Lyons,  for  appellee. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge  (after  stating  the  facts).  We  are  not  put 
to  the  necessity  of  determining  the  question  of  the  personal  liability  of 
the  city  of  Superior  upon  these  bonds.  With  respect  to  somewhat 
similar  obligations  its  liability  was  considered  by  us  in  King  v.  City  of 
Superior,  54  C.  C.  A.  499,  117  Fed.  113,  and  by  the  Supreme  Court  of 
Wisconsin  in  Fowler  v.  City  of  Superior,  85  Wis.  411,  64  N.  W.  800. 
The  authority  of  the  latter  case  is,  however,  somewhat  shaken  by  the 
later  case  of  Uncas  National  Bank  v.  City  of  Superior,  115  Wis.  340, 
91  N.  W.  1004.  The  appellant,  the  owner  of  the  bonds  in  question, 
has,  for  the  purposes  of  this  suit,  waived  any  claim  thereon  except  for 
such  relief  as  he  may  be  entitled  to  growing  out  of  the  acts  and  omis- 
sions of  the  city  wiUi  respect  to  the  assessments  pledged  for  the  pay- 
ment of  the  bonds.  Therefore,  within  the  theory  of  the  bill  and  stipu- 
lation, the  city  is  not  a  primary  debtor,  but  merely  the  legal  agent 
through  whom  the  special  assessments  are  to  be  collected.  The  mu- 
nicipality is  statutory  trustee  for  collection,  bound  to  the  exercise  of 
due  diligence  to  collect  according  to  law,  enforcing  the  lien  through 
municipal  machinery  as  agent  of  the  owners  of  the  bonds,  and  an- 
swerable for  failure  to  perform  this  duty,  or  in  paying  over  or  in  fail- 
ing to  pay  the  money  collected.  New  Orleans  v.  Warner,  175  U.  S. 
120,  132,  20  Sup.  Ct.  44,  44  L.  Ed.  96.  It  is  not  a  guarantor  of  col- 
lection ;  and,  unless  there  be  such  failure  in  duty,  there  cannot  be  lia- 
bilitv  for  noncoUection.  Roter  v.  City  of  Superior,  115  Wis.  243,  91 
N.  W.  651. 

It  is  insisted  that  the  city  of  Superior  should  respond  for  the  assess- 
ments returned  delinquent  to  the  treasurer  of  the  county  of  Douglas, 
from  the  fact  of  such  return,  and  whether  in  fact  collected  or  not.  By 
the  general  law  of  the  state  taxes  returned  delinquent  "shall  belong  to 
the  county."     But  this  is  the  rule  only  when  the  county  levy  is  equal 
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to  or  exceeds  the  amoiuit  of  delinquent  taxes  in  the  return.  Any 
excess  must,  when  collected,  be  returned  to  the  city.  Rev.  St.  Wis. 
1898,  §  1114.  These  provisions  of  law  deal  with  the  relations  between 
cities  and  counties  with  respect  to  the  collection  of  taxes,  and  do  not 
affect  the  relations  between  the  holder  of  street  certificates  or  street 
improvement  bonds  and  the  city  as  trustee  for  collection.  The  latter 
is  responsible  for  the  due  execution  of  its  trust.  It  is  not  rendered  lia- 
ble because  of  the  methods  of  accounting  provided  by  statute  as  be- 
tween itself  and  the  county.  It  is  liable  for  moneys  collected  by  it,  or, 
if  collected  by  another  branch  of  government,  for  such  of  those  moneys 
coming  to  its  possession  under  the  law.  Jenks  v.  City  of  Racine,  60 
Wis.  318,  6  N.  W.  818 ;  Town  of  Iron  River  v.  Bayfield,  106  Wis.  687, 
82  N.  W.  559.  The  case  of  Sheboygan  County  v.  City  of  Sheboygan, 
54  Wis.  415,  11  N.  W.  698,  does  not,  we  think,  sanction  the  claim  here 
made.  There  was  involved,  as  between  the  county  and  the  city,  the 
amount  of  a  special  assessment  returned  by  the  city  as  delinquent  and 
charged  back  to  the  city.  The  opinion  states  arguendo  that  the  holder 
of  the  certificate  was  entitled  to  the  amount  from  the  city  treasurer  so 
soon  as  the  latter  received  credit  from  the  county  treasurer,  because  the 
city  treasurer  had  retained  the  amount  out  of  the  taxes  collected  by 
him.  It  must  therefore  be  that  the  amount  of  the  delinquent  return 
was  less  than  the  county  levy.  In  the  later  case  of  The  State  ex  rel. 
Donnelly  v.  Hobe,  106  Wis.  411,  82  N.  W.  336,  the  charter  provisions 
of  the  dty  of  Superior  were  considered,  and  it  was  expressly  ruled 
that  these  special  liens  constituted  private  property  until  actually  dis- 
charged by  payment  to  the  owners,  or  to  the  respective  officers  of  the 
law  authorized  to  receive  payment ;  that,  if  the  county  treasurer,  after 
receiving  the  delinquent  tax  roll,  collects  the  amount  of  the  lien,  he 
becomes  trustee  of  the  money  for  the  owner  or  the  holder  of  the  lien, 
and  that  mandamus  will  lie  in  favor  of  the  holder  to  compel  payment 
from  him.  These  special  assessments  are  private  property,  and  belong 
to  the  owners  of  the  bonds,  not  to  the  municipality.  The  law  requires 
that  they  should  be  carried  out  on  the  tax  roll  in  separate  columns 
c^posite  the  respective  lots  affected.  Although  as  a  matter  of  book- 
keeping, the  total  delinquent  tax,  whether  composed  of  general  tax  or 
special  assessments,  or  both,  is  returned  to  the  county  treasurer  in  a 
lump  sum,  the  tax  roll  delivered  to  him  with  the  return  exhibits  the 
fecial  assessments  in  separate  columns.  There  is  no  need  of  confu- 
sion, for  upon  collection  by  the  county  treasurer  the  particular  assess- 
ment paid  is  checked  off  upon  the  tax  roll.  So  that  it  is  a  matter  of 
no  difficulty  to  trace  each  assessment  paid,  and  the  law  requires  the 
county  treasurer  to  pay  to  the  owner  the  amount  collected.  Therefore 
it  was  held  in  the  Hobe  Case  that  mandamus  would  lie  to  compel  the 
county  treasurer  to  pay  directly  to  the  owner  the  assessment  by  him 
collected,  without  regard  to  his  account  with  the  city  treasurer.  None 
of  these  cases,  as  we  read  them,  sanctions  the  theory  that  the  city  be- 
comes liable  simply  because  of  the  return  of  the  tax  as  delinquent. 
They  place  liability  upon  the  ground  of  the  receipt  of  the  moneys  by 
the  municipality  or  officer  sought  to  be  charged.  These  suggestions 
dispose  of  the  first,  second,  and  third  assignments  of  error. 

The  fourth  assigament  asserts  the  right  to  recover  for  the  assess- 
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mcnt  extended  under  the  provision  of  law.  The  extension  of  time  for 
the  payment  of  these  bonds  and  the  extension  of  time  for  the  payment 
of  assessments  were  substantially  cotemporaneous,  and  corresponded  as 
to  the  date  of  maturity.  The  appellant  had  knowledge  of  the  law 
which  authorized  the  extension,  and  knew  of  the  practice  of  the  city  to 
extend  assessments.  These  facts,  with  knowledge  of  the  general  finan- 
cial condition  of  the  dty  of  Superior  following  the  panic  of  the  year 
1893,  might  well  lead  to  the  inference  that  the  appellant  gave  at  least 
a  tacit  consent  to,  and  exhibited  a  passive  acquiescence  in,  the  extension. 
However  that  may  be,  he  has  failed  to  show — indeed,  he  has  not  at- 
tempted to  show — that  any  loss  or  harm  has  accrued  to  him  by  reason 
of  tfie  extension.  The  lien  granted  to  him  by  the  law  is  not  lost.  So 
far  as  the  record  discloses,  it  remains  intact,  and  as  available  for  his 
protection  as  it  was  prior  to  the  extension. 

The  fifth  assignment  questions  the  action  of  the  trial  court  in  limiting 
the  amount  of  his  recovery  to  his  pro  rata  share  of  the  fund  to  which 
the  holders  of  all  the  bonds  were  entitled.  This  fund,  derivable  from 
the  assessments,  was  a  trust  fund,  pledged  to  the  payment  of  all  of  the 
bonds.  The  right  of  the  appellant  therein  was  only  to  such  portion  of 
the  fund  realized  as  the  sum  of  his  bonds  bore  to  the  entire  amount  of 
the  issue  of  bonds.  It  is  true  that  equity  favors  the  vigilant,  not  the 
slothful ;  but  we  think  it  would  be  a  manifest  perversion  of  equity  to 
require  a  trustee  to  commit  a  breach  of  trust  owing  to  other  cestuis  que 
trustent,  by  taking  from  other  bondholders  and  awarding  to  the  appel- 
lant so  much  of  this  fund  as  would  pay  his  bonds  in  full.  We  know 
of  no  principal  of  equity  which  would  warrant  such  a  decree. 

The  sixth  assignment  has  reference  to  the  question  of  interest.  The 
rate  allowed  was  that  which  the  city  received  from  the  depositories  of 
the  fund,  and  that  usually  is  all  that  a  trustee  in  like  circumstances 
would  be  liable  to  pay.  The  insistence  is  based  upon  the  theory  that 
the  city  had  converted  the  fund,  but  we  are  unable  to  concur  in  that 
contention. 

Several  assignments  embodied  in  the  seventh  assignment  in  the 
statement  of  the  case  go  to  the  manner  adopted  to  ascertain  the  pro- 
portion of  the  fund  due  to  the  appellant.  The  method  pursued  is  some- 
what involved,  but  we  need  not  be  careful  to  determine  its  correctness, 
because,  whether  computed  hy  that  method  or  by  any  other  known 
to  us,  the  amount  decreed  is  greater  than  the  share  of  the  fund 
due  to  the  appellant  Compelled,  under  the  stipulation,  to  view  these 
bonds,  not  as  obligations  of  the  dty  for  the  payment  of  money,  but 
as  mere  certificates  to  pay  which  the  assessments  are  pledged,  there  is 
no  liability  upon  the  dty  for  the  pa)mient  of  money,  except  for  failure 
to  put  in  force  the  machinery  of  the  law  to  collect  them,  or  to  pay  over 
the  amount  collected.  One  who  is  content  to  invest  upon  such  security 
must  take  the  hazard  of  collection  under  and  according  to  law,  and 
cannot  hold  the  municipality  as  guarantor.  Therefore  the  appellant 
here  is  only  entitled  to  his  pro  rata  share  of  the  fund  collected  by  the 
city,  less  the  amount  which  he  has  already  received.  We  have  been 
unable  to  arrive  at  the  result  of  the  decree  by  the  method  of  computa- 
tion declared.  The  tables  furnished  by  the  appellee  (the  appellant  has 
furnished  none)  show  that  upon  the  method  of  computation  adopted  by 
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the  trial  court  the  appellant  had  received  more  than  he  was  entitled  to, 
and  that  upon  the  theory  that  the  city  was  chargeable  with  the  moneys 
collected  by  the  county  (a  theory  repudiated  by  the  court  below)  the 
appellant  was  entitled  to  $3,524.91,  instead  of  the  $3,000  decreed.  We 
have  adopted  another  method  of  computing  the  amotmt  due  him ;  one 
less  involved,  and  possibly  more  nearly  accurate.  He  is  entitled  to 
such  proportion  of  the  moneys  collected  by  the  city  as  the  amount  of 
bonds  of  each  class  held  by  him  bear  to  the  total  amount  of  bonds 
issued  against  each  such  improvement,  less  the  sums  previously  paid  to 
him. 

Urns  he  Is  entitled  to  71.70  per  cent  of  the  amoont  chargeable  to 
the  city  with  respect  to  Glough  avenue  improvement  ($8,932.78), 
which  would  amomit  to $  6,404  81 

And  to  10.46  per  cent  of  the  amount  collected  on  the  Tower  avenne 
Improvement  ($354270.89),  which  would  amount  to 8,689  84 

$10,094  15 
Leas  previously  received  by  him  on  both  series  of  bonds 8,887  50 

$  1,766  65 
Adding  interest  at  6  per  cent  from  July  2,  1002,  to  date  of  decree, 
March  5,  1904 177  86 

MaUnga  total $  1,934  01 

— being  over  $1,000  less  than  he  has  been  awarded  by  the  decree.  We 
should,  of  course,  decree  for  any  assessment  collected  by  the  county 
if  the  moneys  so  collected  had  been  traced  into  the  hands  of  the  dty 
treasurer ;  but  the  finding  of  the  decree,  stipulated  to  be  correct  as  to 
facts,  is  to  the  contrary. 
The  decree  must  therefore  be  affirmed* 


THOMAS  C?HINA  (30.  v.  a  W.  RAYMOND  00. 

(Olrcolt  Ooort  of  Appeals,  Sixth  Oircuit    February  7»  1905.) 

NO.  1,842. 

L  8ai»— Bbiach  ov  Wabbartt— Reitedt  ov  Pubohabeb. 

Where  a  purchaser  of  machinery  which  does  not  comply  with  the  eon- 
tract  of  sale  retains  and  uses  the  same,  he  loses  the  right  to  rescind,  and 
his  only  remedy  is  the  recovery  of  damages  for  the  breach  of  warranty, 
either  by  direct  action,  or  by  way  of  counterclaim  in  an  action  by  the 
seller  to  recover  the  purchase  price. 

1L  Samx— OoNSTBUcnoN  OF  Contract. 

In  a  contract  ft>r  a  sale  of  machinery,  containing  a  general  warranty 
of  its  fitness  for  the  purpose  intended,  a  farther  agreement  by  the  seller 
to  replace  any  part  breaking  from  defective  material  or  improper  work- 
manship provides  a  cumulatlye  remedy  only,  and.  In  case  parts  of  the 
machinery  prove  defective  or  break,  the  purchaser  has  the  right  to  rem- 
edy the  defects,  or  procure  new  parts  from  other  manufacturers,  and  re 
cover  the  reasonable  cost  and  expense  thereof  from  the  seller  under  his 
general  warranty. 

%,  Baiod— Acnon  to  Rbooveb  Pbicb— Defenses. 

In  an  action  for  the  price  of  machinery  which  has  been  accepted,  re- 
tained, and  used  by  the  purchaser,  It  is  not  necessary  to  allege  or  prove 
compliance  with  a  provision  of  the  contract  requiring  the  seller  to  submit 
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the  drawings  and  plana  to  an  agent  of  tbe  purchaser  tot  ai^roval  before 
the  machinery  was  built 

4.  Sake— GoNSTBucTiON  of  Contract. 

Where  a  contract  to  furnish  for  the  equipment  of  a  pottery  **machlnery 
as  follows"  enumerated  among  other  articles  kiln  doors,  such  doors  are 
''machinery/'  for  the  purposes  of  the  contract,  and  of  a  requirement  there- 
in that  the  plans  and  drawings  of  the  machines  should  be  submitted  to 
and  approved  by  an  agent  of  the  purchaser  before  they  were  built;  and 
the  purchaser  cannot  complain  that  the  doors  made  were  too  light  or  of 
Improper  design,  where  they  were  made  In  accordance  with  plans  and 
drawings  so  approved. 

fi.  Sake— Action  for  Pubchasb  Pbigb— Counterclaim. 

Defendant,  having  contracted  for  certain  machinery  to  be  built  by  plain- 
tiff, wrote  for  the  blue  prints  showing  the  size  and  dimensions  of  the 
machines,  from  which  to  build  the  foundations,  and  they  were  furnished. 
Held,  in  an  action  to  recover  the  purchase  price,  that  defendant  was  en- 
titled to  plead  and  prove  as  a  counterclaim  that  the  machines  sent  did 
not  correspond  In  dimensions  to  such  blue  prints,  and  that  additional  ex- 
pense was  Incurred  In  rebuilding  the  foundations,  providing  it  was  shown 
that  plaintiff  knew  the  pxurpose  for  which  the  blue  prints  were  wanted. 

^  AFPSAii— Reversal— Error  Preventing  Recovery  of  Nominal  Damages. 
A  judgment  Is  not  reversible  because  of  an  erroneous  construction  of  a 
contract  by  the  court  In  Its  Instructions,  by  which  a  party  was  denied  the 
right  to  recover  damages  for  a  breach,  where,  under  the  evidence,  only 
nominal  damages  would  have  been  recoverable. 

7.  Same— Review— Objections  to  Evidence.  ' 

To  entitle  a  party  to  review  a  ruling  overmllng  objections  to  the  ad- 
mission of  evidence,  the  grounds  of  such  objections  must  have  been 
stated. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

Billingsley,  Clark  &  De  Ford,  for  plaintiff  in  error. 
Carr,  Stearns  &  Chamberlain,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

SEVERENS,  Circuit  Judge.  This  is  a  suit  brought  by  the  de- 
fendant in  error,  by  petition,  to  recover  from  the  plaintiff  in  error 
the  unpaid  balance,  amounting  to  $2,107,  of  the  purchase  price  of 
certain  machinery  used  in  the  manufacture  of  pottery.  The  an- 
swer admitted  the  contract  of  sale,  but  denied  the  performance  of 
the  conditions  to  be  performed  by  the  plaintiff  in  the  court  below, 
and  a  cross-petition  was  filed  by  the  defendant  in  that  court  to 
establish  a  counterclaim  against  the  plaintiff  for  damages  alleged 
to  have  been  sustained  by  the  defendant  in  consequence  of  specified 
breaches  of  the  contract  by  the  plaintiff.  By  the  verdict  of  the 
jury,  the  defendant  appears  to  have  established  at  the  trial  a  coun- 
terclaim in  the  sum  of  $696.92,  and  the  plaintiff  to  have  established 
its  claim  to  the  unpaid  balance  of  the  purchase  price  stated  in  the 
contract,  and  the  sum  of  $193.56  for  extras,  less  the  amount  allowed 
upon  the  counterclaim.  Judgment  for  the  plaintiff  was  entered 
accordingly.  The  defendant,  not  being  satisfied  with  this  result,, 
brings  the  case  here,  alleging  errors  in  the  rulings  of  the  court  upon 
the  trial. 
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The  stipulations  of  the  contract  upon  which  the  main  questions 
of  the  controversy  arise  are  as  follows : 

"It  Is  understood  tbat  your  Mr.  Harker  will  examine  and  O.  K.  the  draw- 
ings of  any  of  the  machines  we  may  submit  to  him  before  we  build  the  same. 

"Ship  as  required  within  ninety  days. 

"We  guarantee  the  above  machinery  to  be  of  modem  design;  to  be  con- 
Btrocted  throughout  of  the  best  materials,  and  to  be  machine  finished  accord- 
ing to  the  very  latest  standard,  with  all  parts  made  from  Jigs  and  templates 
and  Interchangeable,  and  all  the  Important  adjustment  finished  to  microm- 
eter  sizes.  We  agree  to  replace  f.  o.  b.  cars,  Dayton,  Ohio,  free  of  charge, 
any  parts  breaking  from  defective  material  or  improper  workmanship.'  We 
guarantee  the  above  machinery  to  perform  In  a  propier  manner  all  of  the 
duties  that  are  customarily  required  of  machines  and  machinery  of  this  class 
and  character  and  built  for  this  purpose. 

"AU  agreements  are  contingent  upon  strikes,  accidents,  delays  of  carriers 
and  other  causes  beyond  our  control." 

1.  It  is  complained  that  the  court  instructed  the  jury  that  they 
might  find  a  verdict  for  the  balance  appearing  to  be  due  upon  the 
contract.  It  is  apparent  from  an  examination  of  the  instructions 
that  what  the  court  meant  was  that  the  jury  might  take  that  as  the 
starting  point,  for  the  court  proceeds  to  state  the  conditions  upon 
which  the  jury  might  allow  the  defendant  reductions  under  its 
counterclaim.  We  see  no  objection  to  submitting  the  case  in  this 
way.  The  defendant  had  received  and  kept  and  used  the  ma- 
chinery upon  the  footing  of  the  contract,  and  had  at  no  time 
claimed  the  right  to  rescind,  or  offered  to  return  the  machinery. 
The  right  to  rescind  had  been  lost  by  the  defendant.  The  remedies 
of  the  buyer  of  machinery  on  a  contract  such  as  this,  upon  dis- 
covering its  defects,  were  stated  by  Judge  Lurton,  in  delivering 
the  opinion  of  this  court  in  Dodsworth  v.  Hercules  Iron  Works, 
66  Fed.  483,  488,  13  C.  C.  A.  652,  as  follows : 

•The  first  was  to  reject,  and  give  notice  of  their  determination  to  the  ven- 
dor. This  course,  if  adhered  to,  would  have  entitled  them  to  sue  for  a  return 
of  purchase  money,  and  such  other  damages  as  they  had  sustained  by  the 
failure  of  the  vendor  to  furnish  them  the  machinery  according  to  the  con- 
tract If  the  machinery  had  not  been  removed  by  the  plaintiff  upon  notice 
of  rejection,  then  the  defendants  might  have  removed  and  stored  It,  subject  to 
the  risk  of  the  seller,  or.  If  suffered  to  remain,  they  might  have  recovered 
storage.  The  second  remedy  open  to  defendants  was  to  accept  the  machinery 
and  bring  an  action  for  breach  of  the  warranty  in  the  contract  The  third 
remedy,  having  paid  but  part  of  the  price,  was  to  set  off  by  way  of  counter- 
claim, when  sued  by  the  buyer  for  the  balance  due,  the  damages  sustained  by 
the  failure  of  the  machinery  to  comply  with  the  contract  BenJ.  Sales  (Cor- 
bln's  Ed.)  I  1348.  The  right  of  rejection  was  lost  by  the  long-continued  use 
of  the  machinery,  which  use  was  utterly  Inconsistent  with  a  purpose  to  resort 
to  the  first  remedy  which  was  open  to  them,  and  consistent  only  with  a  claim 
of  title  and  ownership.    Id.  §  1356.'' 

And  see  Lyon  v.  Bertram,  20  How.  149,  15  L.  Ed.  847 ;  German 
Savings  Inst.  v.  De  La  Vergne  Refrig.  Mach.  Co.,  70  Fed.  146,  17 
C.  C.  A.  34.  The  third  of  these  remedies  is  that  pursued  by  the 
defendant  in  this  action. 

2.  The  court  construed  to  the  jury  the  above-stated  stipulation 
in  the  guaranty  of  the  plaintiff,  "We  agree  to  replace  f.  o.  b.  cars, 
Dayton,  Ohio,  free  of  charge,  any  parts  breaking  from  defective 
material  or  improper  workmanship,    as  intending  to  provide  that 
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the  only  remedy  the  buyer  should  have  in  case  of  such  breakage 
would  be  to  notify  the  seller,  and  have  it  replaced  by  the  latter; 
and  the  court  put  the  matter  in  this  way,  as  if  it  answered  the  claim 
of  the  defendant  that  certain  articles  furnished  "were  of  such  im- 
perfect design,  material,  and  construction  as  to  be  not  only  worth- 
less, but  dangerous."  In  this  we  think  the  court  erred.  To  begin 
with,  the  defects  complained  of  were  other  and  larger  than  those 
covered  by  this  limited  stipulation  relative  to  breakage.  It  was 
claimed  that  these  articles  were  of  faulty  design,  and  that  they 
were  within  the  terms  of  the  general  guaranty  contained  in  the 
following  words: 

"We  gniarantee  the  above  machinery  to  perform  In  a  proper  manner  all  of 
the  duties  that  are  cnstomarlly  required  of  machines  and  machinery  of  this 
class  and  character  and  built  for  this  purpose." 

The  facts  that  the  parts  were  broken  and  might  be  replaced 
would  not,  as  the  court  seems  to  have  supposed,  have  displaced 
the  more  fundamental  grounds  of  objection.  For  broken  parts 
might  have  been  replaced  without  fulfilling  the  guaranty.  More- 
over, the  court  was  in  error  in  holding  that  the  promise  to  replace 
broken  parts  bound  the  purchaser  to  resort  to  that  means  of  rem- 
edy. The  view  generally  taken  of  such  a  stipulation  is  that  it  is  a 
cumulative  promise,  and  gives  the  purchaser  a  special  privilege  in 
addition  to  such  rights  as  he  may  have  under  the  general  war- 
ranty, which  he  may  exercise,  or  not,  as  he  may  see  fit.  Douglass 
Axle  Mfg.  Co.  V.  Gardner,  10  Cush.  88 ;  Seigworth  v.  Leff el  et  al., 
76  Pa.  476;  Park  v.  Richardson,  81  Wis.  399,  61  N.  W.  672;  Mc- 
Cormick  v.  Dunville,  36  Iowa,  646 ;  Hefner  v.  Haynes  (Iowa)  67  N.  W. 
421 ;  24  Ency.  of  Law  (2d  Ed.)  1158,  1169 ;  Kemp  v.  Freeman,  42 
111.  App.  500 ;  Moore  v.  Emerson,  63  Mo.  App.  137. 

It  follows  that  the  defendant,  in  case  the  parts  of  the  machinery 
were  broken  or  proved  defective,  might  resort  to  other  manufac- 
turers to  remedy  the  defects  by  supplying  new  parts.  It  might 
better  fulfill  its  requirements  in  that  way  than  by  going  back  to 
the  party  who  had  originally  furnished  the  defective  machinery. 
Beyond  doubt,  it  is  ordinarily  the  right  of  a  purchaser  of  warranted 
machinery  which  has  been  put  into  his  works  for  continuous  opera- 
tion, but  proves  inadequate  for  use  by  reason  of  defects  warranted 
against,  to  take  any  reasonably  prudent  and  sufficient  means  to 
supply  the  defects ;  and,  if  he  acts  in  good  faith,  he  is  entitled  to 
charge  the  warrantor  with  the  cost  thereof.  This  rule  applies  to 
the  case  at  bar.  The  defendant  was  therefore  entitled  to  prove 
under  the  counterclaim  that  such  defects  appeared;  that  it  took 
proper  measures  to  remedy  them,  and  at  what  fair  cost.  Benjamin 
v.  Hillard,  23  How.  149,  16  L.  Ed.  618 :  Marsh  v.  McPherson,  105 
U.  S.  709,  26  L.  Ed.  1129 ;  Bixby  v.  Normal  School  Association 
(Iowa,  1899)  98  N.  W.  234;  Wood's  Mayne  on  Damages,  160;  Cut- 
ler v.  Close,  5  Car.  &  Payne,  337,  per  Tindal,  C.  J. 

Such  cases  are  illustrations  of  the  general  rule  stated  by  the 
Lord  Justices  in  the  Court  of  Appeal.  Le  Blanche  v.  London  & 
Northwestern  Ry.  Co.,  1  Com.  PI.  Div.  286.  "I  agree,"  said  James, 
L.  J.,  "that  the  general  rule  is  that  a  person  with  whom  a  con- 
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tract  has  been  broken  has  a  right  to  fulfill  that  contract  for  himself 
as  nearly  as  may  be;  but  he  cannot  do  this  unreasonably  or  op- 
pressively, as  regards  the  other  party,  or  cxtravagfantly/'  To  the 
same  effect  is  the  statement  of  Meilish,  L.  J.  Bagallay,  L.  J.,  pre- 
ferred the  following  statement: 

*'If  the  party  bound  to  perform  a  contract  does  not  perform  it,  tbe  otber 
party  may  do  so  for  him  as  reasonably  near  as  may  be,  and  charge  him  for 
the  reasonable  expense  incurred  in  so  doing." 

Probably  there  should  be  a  proviso  that  the  expenses  be  not 
greater  than  the  loss  which  the  party  incurring  them  would  other- 
wise incur,  unless  this  proviso  is  implied  in  the  language  quoted. 

3.  It  is  contended  that,  as  the  petition  states  that  the  drawings 
and  plans  for  the  machinery  were  submitted  to  and  approved  by 
the  defendant's  agent  Harker,  and  that  this  was  not  proved,  the 
plaintiff  could  not  recover.  But  this  was  an  objection  to  receiving 
the  machinery,  and  was  not  available  in  defense  of  a  suit  brought  to 
recover  the  price  of  the  property  which  had  been  received  and  used 
by  the  defendant.  It  was  not  material  to  be  alleged,  or,  if  alleged, 
to  be  proved. 

4.  It  is  further  objected  that  the  court  erred  in  saying  to  the 
jury  that  if  they  found  that  the  plans  of  the  kiln  doors,  which  were 
claimed  to  be  defective,  were  approved  by  him  (Harker),  the  de- 
fendant could  not  now  complain  that  the  doors  were  too  light  or 
were  of  improper  design.  This  objection  is  supported  by  the  con- 
tention that  Harker  was  not  the  agent  of  the  defendant,  and,  fur- 
ther, that  the  kiln  doors  were  not  a  part  of  the  machinery.  But 
the  proposition  of  the  plaintiff  which  was  accepted  by  the  de- 
fendant states  that  "it  is  understood  that  your  Mr.  Harker  will 
examine  and  O.  K.  the  drawings  of  any  of  the  machines  we  may 
submit  him  before  we  build  the  same" ;  and  while  it  might  be  that, 
in  the  common  meaning  of  the  words,  "kiln  doors"  would  not  be 
classed  as  "machinery,"  yet  the  contract  in  this  case  treats  them  as 
such.  The  proposition  of  the  plaintiff  was,  "For  and  in  considera- 
tion of  the  hereinafter-named  amount,  we  propose  to  furnish  you 
in  good  shipping  order,  machinery  as  follows:  f.  o.  b.,  Lisbon, 
Ohio,"  and  the  kiln  doors  were  enumerated  thereunder.  The  court 
did  not  err  in  treating  these  facts  as  settled  by  the  contract.  So, 
in  regard  to  the  form  and  dimensions  of  the  kiln  doors,  if  the 
drawings  thereof  were  submitted  to  and  approved  by  Harker,  and 
were  constructed  according  to  the  drawings,  the  defendant  cannot 
now  be  heard  to  complain. 

6.  The  defendant  offered  to  prove  that  while  the  plaintiff  was 
getting  the  machinery  ready  the  defendant  was  engaged  in  pre- 

{>aring  the  foundations  for  it,  and  sent  to  the  plaintiff  a  request 
or  blue  prints  describing  the  form  and  dimensions  of  the  machin- 
ery ;  that  the  plaintiff  sent  them,  and  the  defendant  built  the  foun- 
dations of  masonry  corresponding  therewith ;  that,  with  respect  to 
some  of  the  machines,  they  did  not  correspond  with  the  blue 
prints,  and  it  became  necessary  for  the  defendant  to  change  the 
foundations  to  conform  with  the  machines.  This  proof  was  re- 
jected ;  the  court  being  of  opinion  that  the  contract  did  not  require 
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the  plaintiff  to  furnish  blue  prints  to  the  defendant,  that  they  were 
for  the  use  of  its  own  workmen,  and  that,  it  being  a  matter  inde- 
pendent of  the  contract,  it  was  not  a  proper  matter  for  a  counter- 
claim in  a  suit  upon  the  contract.  But  it  was  a  matter  arising 
during  the  execution  of  the  contract,  and  intimately  related  to  it. 
If  the  circumstances  were  such  as  to  impose  a  legal  liability  upon 
the  plaintiff  for  misleading  the  defendant  to  its  prejudice,  we  think 
that,  upon  the  broad  principles  on  which  the  privilege  of  asserting 
a  counterclaim  rests,  the  defendant  should  have  been  permitted  to 
prove  this  claim.  The  plaintiff  raised  no  objection  on  legal 
grounds  to  this  item  of  counterclaim,  but  in  its  reply  denied  the 
existence  of  it.  It  would  seem  the  plaintiff  must  have  known  that 
the  defendant  would  prepare  the  foundations  for  the  machinery, 
and  we  think  there  was  enough  in  the  evidence  from  which  the 
jury  might  reasonably  have  found  that  the  plaintiff  knew  that  the 
blue  prints  were  wanted  for  that  purpose.  If  the  plaintiff  had 
such  knowledge,  and  furnished  the  blue  prints  to  show  the  dimen- 
sions of  the  machinery  it  would  put  in,  and  the  defendant  relied 
upon  being  supplied  with  machinery  of  the  dimensions  specified, 
and  was  prejudiced  by  its  not  being  of  such  dimensions,  the  plain- 
tiff would  be  liable  therefor.  It  amounted  to  a  supplementary 
agreement  on  the  part  of  the  plaintiff  by  which  the  particular 
dimensions  of  the  machinery  which  had  not  been  expressly  defined 
in  the  contract  were  made  certain.  If  the  plaintiff  did  not  know, 
and  is  not  chargeable  with  knowledge  because  he  ought  to  have 
known,  that  the  blue  prints  were  requested  for  the  purpose  of 
enabling  the  defendant  to  properly  construct  the  masonry,  the 
result  would  be  different.  It  would  not  be  chargeable  with  con- 
sequences which  it  could  not  foresee.  We  are  therefore  of  opinion 
that  the  evidence  should  have  been  received,  and  its  bearing  and 
limitations  explained  to  the  jury, 

6.  Damages  were  also  claimed  by  the  defendant  upon  the  ground 
that  the  machinery  was  not  shipped  within  the  time  agreed,  which 
was  within  90  days,  "as  required."  The  defendant  called  for  the 
machinery  July  23,  1901,  which  was  90  days  after  the  date  of  the 
contract.  But  it  was  not  all  shipped  until  some  time  in  October 
following.  The  court  instructed  the  jury  that  this  provision  meant 
"as  required"  by  the  needs  of  the  purchaser,  and  not  as  called  for 
by  it  We  more  than  doubt  whether  this  is  the  proper  construc- 
tion of  that  term  of  the  contract.  But  as  no  competent  evidence 
was  given  of  the  damages  resulting  from  its  nondelivery,  the  de- 
fendant was  not  entitled  to  recover  any,  and  the  error  of  the  court 
proves  harmless.  Evidence  was  given  that  the  plant  cost  $80,000, 
and  that  certain  of  the  machines  had  a  capacity  for  production 
stated.  But  these  data  were  not  sufficient  to  prove  the  rental  value 
of  the  plant  or  of  a  machine,  or  the  eaminp^  value  of  either.  Coun- 
sel for  defendant  insists  that  it  was  entitled  at  least  to  nominal 
damages.  But  such  a  recovery  would  establish  no  right  surviving 
the  purposes  of  the  suit — as,  for  instance,  a  right  pertaining  to  the 
title  to  property — or  determine  a  question  of  costs,  and  the  claim 
to  damages  falls  under  the  maxim,  "De  minimis  non  curat  lex.'' 
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Haven  y.  Beilder  Mfg.  Co.,  40  Mich.  286;  Lewis  y.  Flint  &  P.  M. 
R.  Co.,  66  Mich.  638,  23  N.  W.  469,  13  Cyc.  20. 

7.  The  plaintiff  called  as  a  witness  one  Tester,  who  testified  that 
he  was  "erecting  engineer"  for  the  plaintiff;  that  he  was  a  partici- 
pant in  the  preparation  of  the  contract,  and  knew  what  articles 
were  delivered  under  it,  and  their  qualities,  dimensions,  and  the 
circumstances  of  their  delivery  and  erection;  that  the  machinery 
was  built  in  conformity  with  the  specifications  of  the  contract; 
and  that  there  was  no  "departure  from  the  contract  at  all." 
Then,  on  cross-examination,  he  was  asked  whether,  on  an  occa- 
sion identified  as  a  visit  to  a  machine  shop,  he  did  not  say  "to  the 
man  in  charge  that  the  machinery  furnished  to  the  Thomas  China 
Company  was  too  light."  The  question  was  objected  to,  but  no 
l^und  for  the  objection  was  stated.  The  court  sustained  the  ob- 
jection, but  did  not  assign  its  reasons.  Counsel  for  defendant  ex- 
cepted to  the  ruling,  stating  that  he  expected  the  witness  to  answer 
in  the  affirmative.  This  ruling  is  now  supported  upon  the  grounds 
that  the  witness  could  not  bind  the  plaintiff  by  such  a  declaration, 
and  that  it  was  not  an  impeaching  question,  because  his  testimony 
in  chief  related  only  to  the  conformity  of  the  machinery  with  the 
specifications  of  the  contract.  It  should  be  admitted  that  the  sup- 
posed declaration  would  not  bind  the  plaintiff,  but  the  defendant 
contends  the  question  was  competent  for  the  purpose  of  impeach- 
ing the  witness.  It  is  not  clear  whether  the  second  question  of 
counsel  was  intended  to  inquire  whether  the  plaintiff  had  fully 
conformed  to  the  contract,  or  only  as  regarded  the  specifications. 
If  the  latter,  the  court  did  not  err.  Error  should  clearly  appear, 
in  order  to  warrant  a  reversal  of  the  judgment  by  reason  of  it,  and 
upon  this  point  there  is  no  certain  ground. 

8.  Counsel  for  the  plaintiff  proposed  to  the  witness  Schroll  this 
question : 

"State  whether  or  not  the  machine  which  yon  finally  delivered  to  the  Thom- 
as China  Oompany  was  m'annfactnred  and  turned  out  as  quickly  as  it  could 
he  done  in  view  of  the  strike?^ 

This  was  objected  to,  but  no  ground  was  stated  for  the  objection. 
The  objection  was  overruled,  and  the  defendant  excepted.  The 
witness  answered  that  it  was.  The  matter  was  relevant  to  the  is- 
sue, and,  if  counsel  intended  to  save  their  objection,  thev  were 
bound  to  assign  their  reasons  for  it,  so  that  the  court  might  pass 
upon  them.    This  is  the  well-settled  rule. 

There  are  one  or  two  minor  questions  raised,  but  not  very 
clearly  presented.  As  they  may  not  arise  upon  another  trial,  we 
will  pass  them. 

The  judgment  must  be  reversed,  with  costs,  and  with  a  direction 
to  award  a  new  trial. 
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(Oircnit  Court  of  Appeals,  Sixth  Circuit   Januanr  14, 190S.) 

Nos.  1,850, 1,85JL 

1.  Adiciraltt— Rbvibw  on  Afpka]>~Finding8  of  Fact. 

Where  the  district  judge  in  an  admiralty  cause  saw  and  heard  the  wit- 
nesses, a  Judgment  based  on  findings  of  fact  made  on  conflicting  evidence 
will  not  be  reversed  by  an  appellate  court,  unless  there  is  a  decided  pre- 
ponderance of  evidence  against  it 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  1,  Cent  Dig.  Admiralty,  §  770.] 

X  Collision— STEAif  Vessels  Mestino  Tow— Cbowdino  bt  Ovebtakino  Yeb- 
8EL  IN  Channel. 

The  steamers  Masaba  and  Smith  were  passing  up  through  Lake  St 
Clair,  and,  about  the  time  they  entered  the  dredged  channel  leading  to 
the  canal,  passing  signals  were  exchanged  with  the  Aurora,  coming  down 
with  the  barge  Aurania  in  tow,  then  coming  out  from  the  canal  some  two 
miles  away.  The  Masaba,  which  was  the  larger  and  faster  vessel,  and 
having  a  tow,  about  this  time  overtook  the  Smith,  and,  without  any  agree- 
ment by  signal,  undertook  to  pass  her  on  the  starboard  side,  entering  the 
channel  nearly  abreast,  in  violation  of  the  rules  governing  the  navigation 
of  the  canal  and  approaches.  The  vessels  were  nearly  abreast,  and  not 
over  100  feet  apart  when  they  passed  the  Aurora,  and  the  Smith,  which 
had  checked  speed  somewhat  was  affected  by  the  suction  of  the  Masaba, 
and  sheered  toward  the  Aurora,  but  increased  her  speed  and  overcame  the 
suction,  passing  in  safety.  She  then  chedied  again,  and  was  again 
caused  to  sheer  by  the  effect  of  the  suction,  crossing  the  Aurora's  tow- 
line,  and  coming  into  collision  with  the  Aurania;  both  vessels  being  se- 
riously injured.  Held,  that  the  Masaba  was  primarily  in  fault  and  liable 
•to  both  the  Aurania  and  Smith;  that  the  latter  was  also  in  fault  and 
responsible  for  half  the  damages  to  the  Aurania  and  herself,  on  tbe  ground 
that  she  permitted  the  Masaba  to  attempt  to  pass,  in  violation  of  the 
rules,  without  protest  or  that  she  did  not  drop  behind  before  meeting  the 
tow,  and  in  checking  unreasonably  a  second  time  under  conditions  which 
subjected  her  more  strongly  to  the  Influence  of  suction  after  passing 
the  Aurora. 

[Ed.  Note. — Collision,  overtaking  vessel,  see  note  to  The  Rebecca,  00 
a  C.  A.  254.] 

Appeal  and  Cross-Appeal  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 
For  opinion  below,  see  105  Fed  987, 

In  No.  1,360: 
Shaw,  Warren,  Cady  &  Oakes  and  H.  Putnam,  for  appellant 
Goulder,  Holding  &  Masten,  Hoyt,  Dustin  &  Kelley,  and  C  £. 

Kremer,  for  appellees. 

No.  1,361: 
Hoyt,  Dustin  &  Kelley  and  C.  E.  Kremer,  for  appellant 
Shaw,  Warren,  Cady  &  Oakes  and  Qoulder,  Holding  &  Masten, 

for  appellees. 
Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  the 
District  Court,  sitting  in  admiralty,  pronounced  by  Ricks,  District 
Judge,  condemning  toth  the  steamer  Edward  Smith  No.  2  and  the 
steamer  Masaba  for  a  negligent  collision  between  the  steamers  Edward 
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Smith  No.  2  and  the  barge  Aurania,  by  which  both  the  steamer  and 
the  barge  sustained  heavy  damages.  The  collision  occurred  in  or 
near  to  the  dredged  channel  by  which  the  canal  proper  is  approached 
from  the  head  of  Lake  St  Clair.  It  occurred  in  broad  daylight  on  July 
24,  1898,  and  the  vessels  implicated  were  long  in  view  of  each  other, 
having  exchanged  passing  signals  when  nearly  two  miles  apart.  The 
original  libel  was  filed  by  the  owners  of  the  Aurania  against  the  steamer 
Edward  Smith  No.  2  and  the  Masaba.  The  Edward  Smith  filed  a  cross- 
libel  against  the  Masaba  to  recover  her  own  damages.  The  other  facts 
essential  to  be  now  stated  are  these : 

The  barge  Aurania,  in  tow  of  the  steamer  Aurora,  was  bound  down. 
The  steamer  Edward  Smith  No.  2  and  the  steamer  Masaba,  having 
in  tow  the  barge  Manda,  were  bound  up ;  the  Smith  being  on  the  port 
side.  The  position  at  the  time  of  the  collision  is  fairly  indicated  by  a 
diagram  from  brief  of  the  proctors  for  the  owners  of  the  Smith: 


AvtabU 


About  fhe  time  that  tfie  Aurora  came  out  of  the  canal  proper  she 
exchanged  passing  signals  of  one  blast  with  both  the  Smitti  and  the 
Masaba,  which  were  then  about  the  head  of  the  lake,  and  coming  up 
abreast,  or  nearly  so.  The  course  of  the  Aurora  and  her  tow,  the  barge 
Aurania,  was,  in  accordance  with  this  agreement,  directed  well  over 
to  the  western  side  of  the  dredged  channel,  and  the  Smith  was  safely 
passed  about  100  feet  on  the  port  side  of  the  Aurora.  But,  after  the 
135  P.— 8 
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Smith  had  so  safdy  passed  the  Aurora,  she  took  a  sudden  and  rapid 
sheer  across  the  bow  of  the  Aurora's  tow — ^the  Aurania — resulting  in 
a  collision  in  which  both  the  Smith  and  the  Aurania  sustained  severe 
injuries ;  the  Smith  sinking  rapidly  on  the  western  side  of  the  dredged 
channel,  while  the  Aurania  went  aground  on  the  opposite  side. 

It  is  conceded  on  all  sides  that  the  navigation  of  the  Aurora  and  of 
the  Aurania  was  without  fault,  and  that  she  is  entitled  to  recover  her 
damages  against  either  the  Smith  or  the  Masaba,  or  against  both,  unless 
it  is  shown  tliat  the  sheer  of  the  Smith  was  due  to  some  cause  for  which 
neither  of  the  libelees  is  to  be  condemned. 

The  district  judge  heard  and  saw  the  witnesses,  who  testified  orally 
in  the  court  below,  and  his  finding  of  fact  upon  a  question  of  conflicting 
evidence  is  entitled  to  much  wei^t.  In  the  case  of  The  City  of  Cleve- 
land V.  Chishohn,  90  Fed.  431,  434,  33  C.  C.  A.  157,  we  said: 

**Notwitlistanding  this  right  of  retrial  here,  the  rale  prevails  that  the 
judgment  of  the  District  Ooart  will  not  be  reversed,  when  the  result  depends 
alone  upon  questions  of  fact  depending  upon  conflicting  evidence,  unless  there 
is  a  decided  preponderance  against  the  judgment,  where  the  trial  Judge  saw 
2ind  heard  the  witnesses  and  had  an  opportunity  of  weighing  their  intelligence 
.and  candor." 

The  same  rule  applies  in  other  Circuit  Courts  of  Appeal.  Pioneer 
Fuel  Co.  V.  McBrier,  84  Fed.  495,  497,  28  C.  C.  A.  466 ;  The  Brandy- 
wine,  87  Fed.  652,  31  C.  C.  A.  187;  The  Captain  Weber,  89  Fed. 
957,  32  C.  C.  A.  462.  When,  however,  the  evidence  is  taken  before  an 
examiner,  this  rule  does  not  apply.  The  Glendale,  81  Fed.  633,  26  C. 
C.  A.  500 ;  The  Sappho,  94  Fed.  546,  36  C.  C.  A.  395. 

There  were  three  questions  of  fact,  upon  which  the  evidence  was 
very  conflicting,  which  have  an  important  bearing  upon  the  results. 
One  of  these  was  the  relative  position  of  the  Smith  and  Masaba  at  the 
time  of  the  former's  sheer.  The  libel  filed  by  the  owners  of  the  Au- 
rania, as  well  as  the  cross-libel  filed  by  the  Smith,  against  the  Masaba, 
aver  that  at  the  time  of  this  sheer  the  Smith  and  the  Masaba  were  about 
abreast  and  very  close  together.  The  Masaba  had  a  length  of  310  feet ; 
the  Smith  218  feet.  The  Masaba  had  a  greater  beam  by  3  feet  The 
Smith  was  loaded,  having  a  1,500-ton  cargo.  The  Masaba  was  empty, 
but  had  a  tow  and  some  800  or  900  tons  of  water  ballast  The  Smith 
drew  about  13  feet  6  inches  forward  and  about  a  foot  more  at  her  stem. 
The  Masaba,  moving,  was  drawing  about  4  feet  forward,  but  at  her 
stern,  when  moving  with  her  tow,  about  15  feet,  and  in  the  shallow 
water  of  the  canal  entrance  possibly  a  foot  or  so  more.  The  Masaba 
was  not  only  the  larger,  but  also  the  faster,  boat,  and  before  and  about 
the  time  of  the  sheer  her  speed  was  slightly  the  greater.  That  the 
Smith  had  passed  the  Masaba  at  Detroit  is  admitted.  The  Masaba 
followed  the  Smith  out  of  the  Detroit  river  and  into  Lake  St  Clair. 
The  claim  that  the  Masaba  passed  the  Smith  while  crossing  Lake  St 
Clair,  so  that,  when  the  head  of  the  lake  was  reached,  the  Smith  was 
the  overtaking  vessel,  is  not  established.  The  evidence  upon  the  point 
is  conflicting.  But  the  trial  judge  who  heard  and  saw  the  witnesses 
reached  the  conclusion  that  the  Masaba  was  endeavoring  to  pass  the 
Smith,  and  had  been  the  overtaking  vessel  all  the  way  across  Lake 
St  Clair,  and  that  at  the  time  of  the  sheer,  and  for  somt  short  time 
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before,  had  been  traveling  almost  abreast  of  the  Smith ;  the  stems  of 
the  two  boats  being  about  together,  while  the  bow  of  the  longer  vessel 
was  from  60  to  76  feet  in  advance  of  the  stem  of  the  shorter  steamer. 

Another  of  the  disputed  questions  of  fact  was  as  to  the  locality  of  the 
collision.  The  weight  of  evidence  is  that  it  occurred  from  one-half  to 
one  mile  below  the  canal  proper,  the  canal  with  visible  banks,  and  in 
the  dredged  channel  bv  which  the  canal  proper  is  approached  from 
the  head  of  Lake  St.  Clair.  There  is  some  doubt  about  the  width  of 
this  approach  at  the  time  of  the  collision.  Its  official  width,  as  shown  by 
charts,  is  now  about  400  feet,  narrowing  until  canal  banks  proper  are 
entered,  when  the  width  is  about  300  feet.  The  probabilities  are  that 
this  collision  took  place  where  there  was  a  navigable  channel,  including 
the  dredged  or  improved  approach,  of  close  onto  800  feet  Under 
the  canal  regulations  this  improved  channel  of  approach,  both  above 
and  below  the  dikes  of  the  canal,  is  comprehended  in  the  canal,  and 
within  the  rules  for  canal  navigation. 

The  faults  charged  against  the  Masaba  in  the  libel  of  the  Aurania, 
which  are  relied  upon,  are:  First,  that  she  persisted  in  an  effort  to 
overhaul  and  pass  the  Smith  in  the  shallow  waters  of  the  canal  approach 
at  the  head  of  Lake  St.  Clair ;  second,  in  going  so  close  to  the  Smith  as 
to  interfere  with  her  steering  and  in  causing  her  to  sheer. 

In  the  cross-libel  of  the  Smith  against  the  Masaba,  the  faults  charged 
are:  Hrst,  that  she  attempted  to  overhaul  and  pass  the  Smith  without 
any  agreement  by  signals;  second,  that  upon  getting  abreast  of  the 
Smith  she  per^jsted  in  her  effort  to  pass  after  entering  upon  the  narrow 
waters  of  the  dredged  channel,  in  violation  of  the  rules  and  regulations 
for  the  navigation  of  the  canal,  which  forbid  two  vessels  entering 
abreast,  or  to  pass  another  vessel  in  the  canal  while  going  in  the  same 
direction;  third,  in  not  dropping  astern  on  the  approach  of  the  down- 
bound  Aurora  and  her  tow  until  they  should  get  through  the  canal; 
fourth,  that  she  crowded  so  close  upon  the  course  of  the  Smith  that  the 
latter  could  not  safely  drop  astern,  nor  be  steered  safely,  and  caused  her 
by  suction  to  sheer  over  into  the  course  of  the  Aurania. 

That  the  Masaba  was  violating  the  rules  regulating  the  navigation  of 
the  St.  Clair  Flats  Canal,  in  that  she  had  entered  the  dredged  channel 
practicallv  abreast  of  the  Smith,  and  that  she  persisted  in  her  effort 
to  pass  the  Smith  after  getting  into  the  approach,  we  have  no  doubt 
Still,  if  her  violation  of  these  canal  rules  did  not  contribute  to  the  sheer 
of  the  Smith,  she  is  not  to  be  condemned.  But  the  burden  is  upon 
her  to  show  that  her  violation  of  the  rules  did  not  contribute  to  the  col- 
lision, which  occurred  while  she  was  proceeding  in  defiance  of  the  canal 
r^lilations,  Belden  v.  Chase,  160  U.  S.  676,  14  Sup.  Ct  264,  37  L. 
Ed.  1218. 

We  will  not  now  stop  to  consider  whether  the  Masaba  has  shown  that 
her  violation  of  these  canal  rules  had  nothing  to  do  with  the  sheering 
of  the  Smith.  There  is  a  much  larger  question,  or  two  of  them,  and  if 
the  Masaba  can  escape  condemnation  upon  these  greater  matters  she 
will  have  little  trouble  with  the  breaches  of  the  minor  rules  of  naviga- 
tion. The  Masaba,  as  we  have  already  seen,  was  the  overtaking  vessel. 
She  had  not  ceased  to  be  in  that  category  when  the  Smith  took  her  sheer. 
Ilie  evidence  satisfactorily  establishes  that  for  perhaps  half  a  mile 
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and  more  the  two  boats  had  been  almost  abreast,  the  stem  of  the  Masaba 
being  from  60  to  100  feet  in  advance  of  the  stem  of  the  Smith.  The 
difference  in  speed  was  Uttle,  about  one  mile  per  hour  in  favor  of  the 
Masaba.  She  was  probably  two  miles  behind  the  Smith  on  coming  out 
of  Detroit  river,  and  had  almost  come  abreast  before  reaching  the  nead 
of  the  lake.  But  without  passing  she  seems  to  have  then  pulled  out  to  the 
starboard,  "to  get  away  from  3ie  Smith's  smoke."  But  she  was  very 
soon  again  headed  for  the  canal,  which  put  her  on  a  course  converging 
upon  that  of  the  Smith.  It  is  not  plain  just  when  this  course  brought 
her  again  into  close  proximity  with  the  Smith,  but  the  weight  of  evi- 
dence seems  to  indicate  that  she  came  abreast,  or  nearly  so,  about  the 
time  passing  signals  were  exchanged  between  the  down-bound  tow 
and  the  Smith  and  Masaba.  This  was  probably  l}i  miles  below  the 
canal  proper. 

Upon  this  matter  of  the  proximity  of  the  Masaba  to  the  Smith  at  the 
time  and  just  prior  to  the  sheer  there  is  much  conflict.  The  witnesses 
estimate  this  distance  all  the  way  between  700  and  50  feet.  The  ex- 
treme estimates  come  from  the  decks  of  the  Smith  and  the  Masaba. 
The  average  distance,  as  testified  to  by  the  witnesses  from  the  deck  of 
the  Masaba  and  her  tow,  the  Manda,  is  from  300  to  400  feet,  a  distance 
which,  if  credited,  will  quite  overthrow  the  theory  that  the  Masaba's 
suction  caused  the  sheer  of  the  Smith.  Upon  the  other  hand,  the  aver- 
age estimate  by  the  witnesses  from  the  dedcs  of  the  Smith,  the  Aurora, 
and  the  Aurania  is  100  feet  or  less. 

We  have  considered  all  of  the  evidence,  including  Miss  Green's 
photograph,  and  the  expert  opinion  as  to  the  distance  of  the  Masaba 
froiti  the  Smith  when  this  was  taken,  according  to  the  laws  of  optics 
and  photography.  Without  going  into  details,  we  are  of  opinion,  from 
all  the  circumstances  and  all  tibe  conditions,  that  the  Masaba,  at  the  time 
of  the  Smith's  sheer,  was  not  more  than  100  feet  off  the  Smith's  star- 
board hand,  and  that  the  stems  of  the  two  boats  were  about  abreast,  tfie 
stem  of  the  Masaba  being  some  50  or  75  feet  in  advance  of  the  stem  of 
the  Smith ;  the  latter  being  the  shorter  boat  by  some  90  feet  We  are 
also  quite  of  the  opinion  that  at  this  distance,  between  two  boats  so  un- 
equal in  length  and  displacement,  traveling  in  the  same  direction,  and 
in  shallow  water,  where  suction  is  more  likely  to  be  felt,  the  navigation 
of  the  Smith  was  influenced  and  her  steering  made  uncertain,  and  diat 
the  proximate  cause  of  the  sheer  of  the  Smith  was  the  suction  of  tfie 
Masaba.  As  the  overtaking  vessel,  it  was  the  duty  of  fhie  Masaba 
to  keep  out  of  the  wajr  of  me  Smith,  and  this  means  thai  it  was  her 
duty,  whether  the  Smith  had  tacitly  consented  to  being  passed  or  not, 
to  keep  far  enough  oflf  the  course  of  the  latter  to  avoid  the  influence  of 
suction.    The  Ohio,  91  Fed.  647,  650.  33  C.  C.  A.  667. 

But  we  do  not  think  that  the  Smith  has  so  fully  fnet  thfc  "burden  which, 
as  between  her  and  the  Aurania,  devolves  upon  a  vessel  which  endeav- 
ors to  excuse  her  sheer.  In  the  case  of  The  Ohio,  91  Fed.  547,  549,  33 
C.  C.  A.  667,  where  the  Siberia  endeavored  to  excuse  a  sheer  across 
the  course  of  the  Ohio  by  showing  that  it  was  caused  by  the  suction  of 
the  Mather,  a  passing  vessel,  we  said : 

"If  this  swing  from  her  course  was  caused  wholly  by  the  wrongfol  ap- 
proach of  the  Mather,  and  could  not  have  been  prevented  or  broken  before 
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tbe  collision  by  the  use  of  all  flie  means  which  were  reasonably  within  the 
control  of  those  charged  with  her  navigation,  she  must  be  acquitted ;  for  the 
canse  of  the  collision  would  be  a  cause  not  produced  by  her.  But  the  burden 
is  upon  her  to  show,  not  only  that  her  sheer  was  caused  by  the  wrongful  con- 
duct of  the  Mather,  but  that  her  own  management  was  such,  both  before  and 
after  the  sheer,  as  not  to  have  contributed  to  the  final  collision.'* 

We  cannot  assent  to  the  argument  that  the  Smith  was  misled  and 
had  no  sufficient  reason  to  suppose  that  the  Masaba  would  persist  in  her 
effort  to  pass  after  reaching  the  dredged  approach  to  the  canal,  a  thing 
prohibited  by  the  canal  rules,  or  would  persist  in  going  abreast,  a  course 
likewise  forbidden  by  the  canal  rules.  But  it  is  difficult  to  see  how  she 
could  fail  to  misapprehend  her  purpose  to  persist  in  her  effort  to  pass, 
or  at  least  to  continue  abreast.  The  libel  of  the  Smith,  referring  to  this 
matter,  says: 

**As  the  Masaba  came  up  abreast  of  the  Smith,  she  came  in  closer  to  the 
latter  on  a  course  somewhat  converging  with  the  Smith's  course.  When  ber 
bow  was  thus  abreast  of  the  Smith,  it  was  apparent  that,  as  the  vessels  were 
then  going,  the  Smith  must  enter  the  canal  abreast  of  the  tow.  Thereupon, 
ft  being  apparent  that  the  Smith  could  not  get  ahead  of  the  Masaba,  which 
continued  going  at  apparently  full  speed,  the  Smith's  engine  was  checlied  in 
an  endeavor  to  drop  behind  the  tow." 

This  refefD  to  a  checking  which  occurred  at  thehead  of  the  lake,  and 
just  before  entering  the  canal  approach,  and  just  before  the  exchange 
of  passing  signals  with  the  Aurora.  This  first  checking  does  not  seem 
to  have  l^en  made  with  any  view  of  dropping  back.  Mr.  Moore,  her 
first  officer,  and  in  charge  of  her  navigation  then,  says  of  this : 

"I  saw  the  Aurora  coming  out,  with  her  consort,  the  Aurania,  and  was 
getting  up  pretty  close  to  them,  and  I  looked  around  and  saw  the  Masaba 
nearly  abreast  of  us.  We  ran  along  a  little  while,  and  it  wasn't  a  great  while 
before  he  pulled  up  abreast  of  us.  I  was  getting  pretty  well  to  the  dredged 
cut  then,  and  I  checked  down,  which  was  a  thing  we  always  do  there,  gener- 
ally check  down  and  go  slow  speed,  and  ran  along  a  little  while,  and  I  checked 
the  second  time.  I  didn't  care  to  be  too  fast  and  get  up  when  the  Aurora 
was  in  tbe  narrow  channel.  I  thought  probably  his  barge  would  be  steering 
a  little  bad  then,  and  I  wouldn't  care  to  meet  him." 

The  Smith's  libel  says  of  this  second  checking: 

TThereafter  the  Masaba  crowded  over  toward  the  Smith,  and  the  latter  was 
kept  off  to  port  and  checked  a  second  time  to  as  slow  an  engine  as  she  could 
take  and  maintain  steerage  way ;  but  the  Masaba  seemed  to  draw  her  along 
and  pass  very  slowly,  and,  as  the  Aurora  and  Smith  were  about  to  meet  and 
pass,  the  suction  of  the  Masaba  caused  the  Smith  to  sheer  to  port  and  toward 
the  Aurora,  and  she  was  rung  up  full  speed  under  a  hard  aport  wheel  to 
break  sheer  and  avoid  a  collision." 

She  recovered  from  this  sheer,  and  the  Aurora  passed  safely.  Not 
warned  by  the  effect  of  this  checking  when  so  close  to  a  larger  and 
faster  boat  going  in  the  same  direction,  the  libel  says,  she  "was  again 
checked  as  soon  as  she  was  started,"  when  she  went  off  again  on  another 
sheer,  which  was  not  broken  by  the  tactics  before  employed,  with  the 
result  that  she  was  carried  across  the  Aurora's  towline  and  into  col- 
lision with  the  Aurania. 

The  faults  of  the  Smith  are  that  she  did  not  seasonably  signify  her 
unwillingness  that  the  Masaba  should  pass  her,  or  that  she  did  not  drop 
behind  before  entering  the  canal  approach  and  before  meeting  the  down 
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tow,  and  in  checking  unseasonably  and  irrationally,  under  conditions 
which  were  likely  to  subject  her  more  strongly  to  the  influence  of 
suction  at  the  stem  of  the  Masaba.  To  check  again  after  recovering 
from  tfie  first  sheer,  a  sheer  manifestly  due  to  the  more  effective  exer- 
tion of  suction  by  reason  of  having  dropped  back  under  a  reduced  speed, 
was  to  invite  a  repetition  of  the  same  consequences  before  experienced. 
This  checking  under  the  conditions  existing,  aside  from  the  failure  to 
protest  against  the  persistent  effort  of  the  Masaba  to  pass  under  the 
complications  due  to  the  passing  of  the  down-bound  tow,  was  a  posi- 
tive fault  in  navigation,  after  the  force  of  suction  had  begun  to  manifest 
itself.  Her  deviation  from  her  course  under  such  circumstances  was, 
therefore,  not  solely  due  to  the  fault  of  the  Masaba.  We  may  repeat 
and  apply  here  what  we  said  in  the  case  of  The  Ohio,  supra,  in  reference 
to  the  sheer  of  the  Siberia : 

"But  the  Siberia  does  not  exonerate  herself  from  liability  to  the  Ohio  by 
simply  showing  that  she  thus  came  within  the  Influence  of  the  suction  of  a 
passing  steamer.  The  Ohio  has  a  right  to  call  upon  her  to  show  that  she 
was  brought  within  this  dangerous  Influence  without  fault,  and  that  there 
was  no  fault  In  her  management  after  this  force  began  to  exert  Itself  upon 
her."    The  Ohio,  91  Fed.  547,  33  C.  C.  A.  C67. 

The  Smith  has  not  met  this  burden  in  either  particular. 

A  somewhat  less  stringent  rule  of  responsibility  is  applicable  when 
we  come  to  determine  the  liability  of  the  Masaba  to  the  Smith.  Thus, 
if  the  Masaba  by  her  own  wrongful  conduct  placed  the  Smith  in  a  po- 
sition of  immediate  and  extreme  danger,  she  would  not  be  held  to  blame 
if  she  did  something  wrong  in  her  endeavor  to  extricate  herself,  and 
should  not  be  held  to  have  contributed  to  her  own  damage.  The  Ohio, 
01  Fed.  547,  558,  33  C.  C.  A.  667 ;  The  Maggie  J.  Smith,  123  U.  S.  349, 
355,  8  Sup.  Ct.  159,  31  L.  Ed.  175.  But  that  is  not  the  case  here.  The 
faults  of  the  Smith  for  which  we  have  held  her  liable  are  not  faults 
in  extremis.  True,  she  was  wrongly  crowded  so  close  by  a  larger 
and  faster  steamer,  going  through  shallow  waters,  that  the  influence  of 
suction  was  to  be  apprehended.  But  she  suffered  herself  to  be  placed 
in  this  position  without  her  consent,  but  also  without  protest.  When 
she  reaHzed  that  the  Masaba  intended  to  persist  in  an  effort  to  pass  her 
in  the  waters  of  the  canal,  or  to  traverse  them  abreast,  both  being  in 
violation  of  the  rules  regulating  the  navigation  of  the  canal,  she  still  did 
not  protest.  To  avoid  a  continuance  of  a  situation  which  involved  a 
violation  of  the  canal  rules,  she  checked,  not  once,  but  twice — ^a  course 
which  plainly  involved  increased  danger  of  sheering. 

But  it  is  said  that  the  burden  upon  a  large  steamer  overtaking  a  small- 
er and  slower  one,  in  confined  and  shallow  water,  is  so  great,  and  the 
faults  of  the  former  so  much  greater,  that  the  overtaken  and  smaller 
steamer  should  not  be  held  to  a  division  of  damages.  For  this  rule 
counsel  cite  the  cases  of  The  Great  Republic,  23  Wall.  20,  36,  23  L.  Ed. 
55,  and  The  Oregon,  158  U.  S.  187,  16  Sup.  Ct  804,  39  L.  Ed.  943. 
It  may  be  conceded  that  the  Masaba  was  the  chief  offender,  but  it  can- 
not be  averred  that  the  faults  of  the  Smith  were  trivial,  or  that  the 
faults  of  the  Smith  did  not  effectively  contribute,  or  that  they  have  not 
been  plainly  established.  Under  such  circumstances  there  is  no  other 
rule  than  a  division  of  damages,  although  it  would  seem  more  equitable 
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if  the  greater  damages  could  be  charged  against  the  vessel  primarily 
and  chiefly  responsible. 

Without  an  undue  extension  of  this  opinion,  we  cannot  in  detail  con- 
sider a  number  of  arguments  which  have  been  presented  in  behalf  of  the 
appellees.  It  is  enough  to  say  that  the  case  has  been  examined  in  all 
its  phases,  and  we  have  deemed  it  suiScient  to  present  only  the  leading 
grounds  upon  which  we  rest  a  judgment  of  affirmance. 


LEHMAN  T.  QRAHABL 

(Circuit  Ck>nrt  of  Appeals,  Fifth  Circuit    February  IS,  1905.) 

No.  1,856. 

L  Fedbbai.    GouBTS—JuBiSDicnoN— Injunction   to   Stat  Enfobckmbnt   of 
Judgment  or  State  Coubt. 

Rev.  St  S  720  [U.  S.  Comp.  St  1901,  p.  581],  providing  that  a  writ  of 
Injunction  shall  not  be  granted  by  a  court  of  the  United  States  to  stay 
proceedings  In  any  state  court,  except  under  a  bankruptcy  law,  does  not 
prevent  a  federal  court  In  a  suit  within  its  Jurisdiction  by  reason  of  di- 
versity of  citizenship  and  the  amount  involved  from  granting  relief  against 
a  Judgment  of  a  state  court  obtained  by  fraud  or  on  other  equitable 
grounds,  where  such  relief  could  be  granted  if  the  Judgment  were  that  of 
a  federal  court ;  and  In  such  case  a  preliminary  injunction  may  be  grant- 
ed to  prevent  the  collection  of  the  Judgment  by  execution  or  otherwise. 

[Ed-  Note. — ^Federal  courts  enjoining  proceedings  of  state  courts,  see 
notes  to  Gardner  v.  Bank,  16  C.  C  A.  90 ;  Central  Trust  Co.  v.  Grantham, 
27  a  C.  A.  575 ;  Copeland  v.  Bruning,  63  a  C.  A.  437.] 

2l  AppEAXi— Review— Obdkb  Gbantino  Preliminaby  Injunction. 

The  granting  of  a  preliminary  injunction  rests  in  the  sound  Judicial 
discretion  of  a  Circuit  Court,  and,  while  its  order  granting  such  injunc- 
tion Is  reviewable,  it  will  not  be  disturbed  on  appeal  unless  it  is  violative 
of  tbe  rules  of  equity  that  have  been  established  for  the  guidance  of  its 
discretion. 

8l  Same. 

Where  a  preliminary  Injunction  has  been  granted  on  a  sworn  bill,  which 
presents  grave  questions  of  law,  to  prevent  immediate  and  certain  Injury 
to  the  moving  party,  and  it  appears  that  no  Injury  will  result  therefrom 
to  the  defendant  which  cannot  be  provided  against  by  a  bond,  the  appel- 
late court  on  an  appeal  from  the  order  will  not  consider  questions  going 
to  the  merits  of  the  bill,  which  should  be  raised  by  proper  pleadings  and 
first  presented  to  the  trial  court 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Florida. 

This  Is  an  appeal  from  an  Interlocutory  decree  granthig  a  temporary  In- 
Junctlon.  John  A.  Graham  filed  the  bill  against  Francis  Irsch  and  D.  Leh- 
num.    The  material  averments  of  the  bill  are  as  follows : 

(1)  On  May  5,  1891,  Graham  was  indebted  to  Irsch  in  the  sum  of  $4,000. 
To  secure  this  debt  he  made  his  note  and  mortgage,  payable  to  Irsch  on  de- 
mand. By  the  mortgage  he  conveyed  to  him  an  undivided  Interest  in  lands 
situated  In  the  Southern  District  of  Florida. 

(2)  On  the  same  day,  as  collateral  and  additional  security  for  the  payment 
of  the  debt,  Graham  assigned  to  Irsch  his  right  and  interest  in  a  mortgage 
made  by  one  James  W.  Lyman  to  Graham,  which  mortgage  covered  real  es- 
tate therein  described.    This  mortgage  was  made  to  secure  a  note  for  $5,* 
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290.86,  and  Graham  agreed  with  Irscb  to  transfer  and  deliver  the  note,  also, 
as  collateral  security  to  further  secure  the  $4,000  debt  to  Irsch. 

(3)  On  September  15,  1891,  Irsch  brought  suit  In  the  United  States  Circuit 
CJourt  for  the  Northern  District  of  Florida  to  foreclose  the  mortgage  executed 
by  Graham  to  Irsch.    On  May  18,  1893,  a  decree  of  foreclosure  was  entered. 

(4)  On  August  15,  1893,  by  agreement  in  open  court  made  between  the  so- 
licitors of  Irsch  and  Graham,  the  decree  of  foreclosure  was  amended  ao  as 
to  make  it  embrace  as  a  decree  of  foreclosure  the  right,  title,  and  interest  of 
Graham  in  the  note  and  mortgage  of  James  W.  Lyman  to  Graham,  wtiich  had 
been  assigned  as  collateral  security  for  the  payment  of  the  $4,000  note  made 
by  Graham  and  payable  to  Irsch. 

(5)  The  purpose  of  this  agreement  and  amendment  to  the  decree,  and  the 
only  purpose,  was  to  foreclose  and  sell  the  right  and  Interest  of  Graham  In 
the  note  and  mortgage  so  pledged  by  him  as  collateral. 

(6)  At  the  time  of  this  agreement  Graham  still  held  possession  of  the  note 
made  by  James  W.  Lyman,  not  having  transferred  the  same  to  Irsch,  but,  pur- 
suant to  such  agreement,  he  now  transferred  It,  writing  thereon:  "Pay  to 
Francis  Irsch,  subject  to  the  terms  of  assignment  heretofore  made.  John  A. 
Graham."  It  was  fully  understood  and  agreed  between  the  parties  at  this  time 
that  the  transfer  of  Graham's  interest  in  the  note  was  only  as  collateral  se- 
curity for  the  payment  of  the  debt  of  $4,000,  which  Graham  owed  to  Irsch, 
and  that  the  transfer  was  made  in  accordance  with  the  consent  decree  entered 
August  15,  1893. 

(8)  On  April  3,  1894,  a  deficiency  decree  was  entered  In  said  cause  in  favor 
of  Irsch  and  against  Graham  for  $4,163.52. 

(9)  By  act  of  Congress  the  foreclosure  suit  and  proceedings  therein  were 
transferred  to  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Florida  and  became  part  of  the  records  thereof.  On  March  5,  1902, 
Graham  fully  paid  the  deficiency  decree. 

(10)  That  Irsch  and  Lehman  conspired  to  defraud  Qraham,  and  fraudulently 
to  charge  him  as  an  indorser  and  guarantor  of  the  note  of  James  W.  Indian, 
and  to  violate  the  stipulation  and  agreement  of  counsel  and  the  decree  of 
the  court  thereon. 

(11)  That,  pursuant  to  this  conspiracy,  Lehman  took  the  note  of  James  W. 
Lyman  as  security  for  a  previously  existing  indebtedness  of  Irsch  to  him,  and 
did  not  pay  or  give  any  consideration  therefor,  and  that  he  took  the  note  with 
actual  knowledge  that  Graham  was  not  liable  as  an  Indorser  thereon,  and 
with  notice  of  the  terms  of  indorsement  thereon,  and  of  the  agreement  between 
Graham  and  Irsch. 

(12)  That  Lehman  never  acquired  ownership  or  title  to  the  note,  and  that 
the  transaction  of  Irsch  and  Lehman  was  a  fraud  and  device  to  charge  Gra- 
ham as  an  indorser,  and  to  violate  the  terms  of  the  agreement  and  the  decree 
made  pursuant  thereto. 

(13)  That  for  the  purpose  of  defrauding  Graham,  D.  Lehman,  on  August  12, 
1896,  brought  suit  in  the  circuit  court  of  Duval  county,  Fla.,  against  Gra- 
ham, as  an  Indorser  on  the  note  of  James  W.  Lyman,  and  obtained  judgment 
thereon  on  May  14,  1897,  for  the  sum  of  $8,433.65.  This  judgment  was  against 
Graham  on  the  allegation  that  he  was  an  indorser  and  guarantor  of  the  I^- 
man  note.    •    •    • 

(16)  That  since  the  entry  of  the  judgment  in  favor  of  D.  Lehman  and 
against  Graham  in  the  Circuit  Court  of  Duval  county,  Fla.,  Graham  has  paid 
and  satisfied  in  full  the  deficiency  decree  taken  and  entered  against  him  by 
Irsch,  and  all  costs  and  charges  thereunder,  and  that  thereby  he  has  satisfied 
and  paid  in  full  the  original  note  and  mortgage  given  by  him  to  Irsch,  and 
that  the  Judgment  in  the  circuit  court  of  Duval  county,  Fla.,  is  a  second  and 
double. charge,  claim,  or  lien  against  him. 

(18)  That  Graham  has  requested  Lehman  to  cancel  the  judgment,  and  that 
he  refuses  to  do  so,  and  has  sued  out  writs  of  garnishment  thereon. 

(19)  It  is  also  alleged  that  D.  Lehman  has  caused  a  copy  of  the  judgment 
which  he  recovered  against  Graham  to  be  recorded  In  the  public  records  of 
Manatee  county,  Fla.,  in  which  county  Graham  owns  real  estate,  and  that  such 
judgment  constitutes  an  apparent  lien  and  cloud  ur)on  Graham's  title  to  lands 
situated  in  that  county,  although  he  avers  that  the  judgment  is  not  valid  or 
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«flfect3Te,  and  bas^  In  feet,  been  paid.  It  la  also  alleged  that  the  original  Judg- 
ment has  been  destroyed  by  fire,  and  that  Lehman  is  prosecatlng  a  suit  to  re- 
eaUbUsh  it 

There  ia  a  prayer  that  D.  Lehman,  his  agents  and  attorneys,  be  enjoined 
and  restrained  from  enforcing,  or  attempting  to  enforce,  or  re-establish,  the 
judgment  recovered  by  said  D.  Lehman  against  Qraham  In  the  circuit  court  of 
Duval  county,  Fla.,  on  May  14,  1897,  and  that  they  be  enjoined  and  restrained 
from  suing  upon  or  taking  any  proceeding  under  the  Judgment,  or  attempting 
to  re-establiah  the  same. 

The  court  made  the  following  order:  "It  is  ordered  that  the  said  de- 
fendant, D.  Lehman,  his  agents  and  attorneys,  be  enjoined  and  restrained 
from  enforcing  or  attempting  to  enforce  said  Judgment  recovered  by  the  said 
D.  Lehman  against  complainant  in  the  circuit  court  of  Duval  county,  Florida, 
on  May  14,  1897,  described  in  the  bill,  and  from  suing  upon  or  taking  any  pro- 
<!eeding8  under  the  said  Judgment,  except  tlie  re-establishment  of  the  same, 
until  the  further  order  of  this  court  It  is  further  ordered  that  so  much  of  .the 
said  motion  for  such  restraining  order  as  seeks  to  prevent  the  said  defendant 
D.  Lehman,  from  re-establishing  the  record  of  said  Judgment  In  said  circuit 
court  of  Duval  county,  Florida,  be,  and  the  same  is  hereby,  denied." 

The  defendant  Lehman,  appealed  to  this  court,  and  assigns  the  following 
errors: 

^(1)  That  said  order  is  in  violation  of  section  720  of  the  Revised  Statutes 
4d  the  United  States,  in  that  it  enjoins  proceedings  now  pending  in  the  courts 
^f  the  state  of  Florida. 

"(2)  Because  the  allegations  of  the  bill  of  complaint  do  not  entitle  the  com- 
plainant to  any  relief  whatever  against  this  defendant. 

"(3)  Because  the  allegations  of  the  bill  of  complaint  show  that  the  complain- 
ant has  been  guilty  of  such  laches  as  to  bar  him  from  the  relief  prayed  for  in 
his  bill  of  complaint  against  this  defendant 

''(4)  Because  the  facts  set  up  in  the  bill  of  complaint  do  not  constitute  any 
cause  of  action  cognizable  in  a  court  of  equity  and  within  the  Jurisdiction  of 
the  e<iuity  side  of  the  United  States  Circuit  Court  the  facts  stated  In  said 
bill  constituting  an  attempt  to  review  a  decision  of  a  common-law  court  of 
the  state  of  Florida,  contrary  to  the  established  practice  of  courts  of  equity. 

"(5)  Becr.use  the  allegations  of  the  bill  of  complaint  show  that  all  the  ma- 
terial facts  therein  alleged  can  be  pleaded  in  defense  to  the  suit  brought  by 
this  defendant  against  the  complainant,  John  A.  Graham,  In  the  state  court 
of  the  state  of  Florida,  upon  the  Judgment  sought  to  be  enjoined,  which  suit 
the  said  complainant  by  his  said  bill  seeks  to  enjoin." 

C.  D.  Rinehart  and  E.  P.  Axtell,  for  appellant. 
J.  C.  Cooper  (C.  M.  Cooper  and  E.  J.  L'Englc,  on  the  brief),  for 
appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge,  having  made  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  by  John  A.  Graham,  a  citizen  of  the  state  of 
Florida  and  a  resident  of  the  Southern  District  of  Florida,  against 
Francis  Irsch,  a  citizen  and  resident  of  the  state  of  New  York,  and 
D.  Lehman,  an  alien,  a  citizen  and  resident  of  the  Empire  of  Germany. 
<hie  of  the  purposes  of  the  bill  is  to  remove  "an  apparent  lien  and 
cloud"  upon  lands  owned  by  the  complainant,  and  situated  in  the  dis- 
trict where  the  suit  is  brought  The  complainant  and  one  of  the  de- 
fendants being  citizens  of  different  states,  and  the  other  defendant  being 
an  alien,  and  the  amount  involved  being  sufficient,  the  case  was  within 
the  jurisdiction  of  the  court  Dick  v.  Foraker,  155  U.  S.  404,  411,  15 
Sup.  Ct.  124,  39  L.  Ed.  201,  and  statutes  there  cited. 

Section  720  of  the  Revised  Statutes  of  the  United  States  [U.  S. 
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Comp.  St.  1901,  p.  581],  provides  that  the  writ  of  injunction  shall  not 
be  granted  in  any  court  of  the  United  States  to  stay  proceedings  in  any 
state  court,  except  in  cases  where  such  injunction  is  authorized  by  a 
proceeding  in  bankruptcy.  The  literal  application  of  this  statute  would 
have  forbidden  the  issuance  of  the  injunction  in  this  case.  But  the 
statute  does  not,  and  could  not,  have  literal  application.  It  must  be 
construed  so  as  to  harmonize  with  other  statutes  and  with  the  Consti- 
tution. Sections  716,  718,  and  719  of  the  Revised  Statutes  of  the 
United  States  [U.  S.  Comp.  St.  1901,  pp.  680,  581]  authorize  the  United 
States  courts  and  judges  to  issue  the  writ  of  injunction.  The  Con- 
stitution confers  on  the  federal  courts  jurisdiction  in  all  cases  in  law 
and  in  equity  arising  under  the  Constitution,  the  laws  of  the  United 
States,  or  between  citizens  of  different  states,  and  "between  a  state, 
or  the  citizens  thereof,  and  foreign  states,  citizens  or  subjects."  An 
injunction  to  restrain  proceedings  in  a  state  court  is  frequently  an 
incident  to  a  case  of  which  the  statutory  and  constitutional  jurisdiction 
of  the  United  States  courts  is  unquestioned.  If  the  federal  court  has 
jurisdiction  of  the  case  by  reason  of  the  citizenship  or  alienage  of  the 
parties,  or  otherwise,  it  can  grant  relief  against  a  judgment  of  a  state 
court  obtained  by  fraud  (or  on  other  equitable  grounds)  in  any  case 
in  which  relief  could  be  granted  if  the  judgment  were  rendered  by  a 
United  States  court;  and  in  such  case  a  preliminary  injunction  may  be 
issued  against  the  defendants  to  prevent  the  collection  of  the  judgment 
by  execution  or  otherwise.  Marshall  v.  Holmes,  141  U.  S.  589,  12 
Suf).  Ct.  62,  35  L.  Ed.  870;  Dietzsch  v.  Huidekoper,  103  U.  S.  494, 
26  L.  Ed.  497;  Terre  Haute  &  I.  R.  Co.  v.  Peoria  &  P.  U.  R.  Co.  (C. 
C.)  82  Fed.  943 ;  National  Surety  Co.  v.  Bank,  120  Fed.  593,  56  C.  C. 
A.  657,  61  L.  R.  A.  394. 

What  has  been  said  is  sufficient  to  show  that  on  the  averments  of  the 
bill  section  720  of  the  Revised  Statutes,  as  construed  by  the  Supreme 
Court,  does  not  deprive  the  Circuit  Court  of  the  power  to  issue  an  in- 
junction in  a  case  like  this. 

It  is  also  urged  on  our  attention  with  great  earnestness  and  the 
citation  of  many  authorities  that  the  jurisdiction  invoked  in  this  suit 
is  ancillary  and  supplemental  to  the  foreclosure  suit  of  Francis  Irsch 
against  John  A.  Graham,  and  that,  this  being  true,  the  Circuit  Court 
had  jurisdiction,  without  regard  to  the  citizenship  of  the  parties;  and 
that,  having  obtained  jurisdiction  of  the  parties  and  the  subject-matter 
before  the  proceedings  in  the  state  court,  section  720  of  the  Revised 
Statutes  of  the  United  States  has  no  application.  We  do  not  deem  it 
necessary  or  advisable  to  enter  on  the  discussion  of  that  question. 

Many  questions  going  to  the  merits  of  the  case  are  raised  by  the  as- 
signment of  errors  and  the  briefs.  We  are  not  disposed  to  consider 
and  decide  them  at  this  stage  of  the  litigation.  This  is  an  appeal  from 
an  order  gfranting  a  temporary  injunction.  Formerly  such  an  order 
was  not  reviewable,  but  was  in  the  absolute  discretion  of  the  Circuit 
Court.  The  act  of  March  3,  1891,  c  517,  26  Stat.  826  [U.  S.  Comp. 
St.  1901,  p.  547],  allows  an  appeal  from  such  a  decree,  but  the  act  has 
been  uniformly  construed  that  the  granting  of  an  injunction  pending 
the  suit  is  in  the  sound  judicial  discretion  of  the  circuit  court,  and  that 
its  order  will  not  be  disturbed  on  appeal,  unless  it  is  violative  of  the 
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rules  of  equity  that  have  been  established  for  the  guidance  of  its  discre- 
tion. Kerr  v.  New  Orleans,  126  Fed.  920,  61  C.  C.  A.  460,  and  cases 
there  cited.  In  actual  practice  the  court  is  often  required  to  pass  upon 
an  application  for  a  temporary  injunction  without  an  opportunity  to 
make  a  careful  investigation  of  the  case.  When  the  sworn  bill  presents 
grave  questions  of  law  that  should  be  decided  on  argument  and  after 
careful  consideration,  and  when  it  appears  that  injury  to  the  moving 
party  may  be  immediate  and  certain,  and  that  no  injury  will  be  done  the 
defendant  by  the  order,  or  such  injury  that  may  be  fully  provided 
against  by  bond,  it  seems  a  reasonable  and  proper  practice  to  grant  the 
temporary  injunction.  City  of  Newton  v.  Levis,  79  Fed.  718,  25  C. 
C.  A.  161.  When  the  case  comes  up  later  on  answer,  plea,  or  demurrer 
the  questions  involved  can  be  more  carefully  examined.  The  Circuit 
Court  should  at  least,  when  the  case  is  not  plain,  have  the  power  to 
preserve  the  present  conditions  until  it  can  be  examined.  When  this 
can  be  done  without  injury  to  the  defendant,  the  discretion  of  the  court 
should  not  be  lightly  interfered  with.  No  harm  can  come  from  permit- 
ting the  free  exercise  of  this  discretion,  especially  where  no  loss  can 
come  to  the  defendant  from  a  short  delay.  If  the  defendant  chooses, 
he  can  always  move  the  court  to  require  a  bond  to  protect  him.  As 
the  case  now  stands,  there  is  no  pleading  except  the  bill.  Many  ques- 
tions have  been  argued  before  us  that  could  be  more  properly  raised 
by  plea,  answer,  or  demurrer.  If  raised  in  that  way  in  the  lower  court, 
and  decided  according  to  appellant's  contention,  the  complainant  would 
have  a  right  to  amend  the  bill ;  but  if  we  should  examine  these  ques- 
tions, or  at  least  some  of  them,  on  this  appeal,  and  sustain  the  appel- 
lant's contention,  there  would  be  no  opportunity  to  amend;  and,  be- 
sides, if  we  adopt  the  practice  of  considering  every  alleged  defect  of  a 
bill  on  an  appeal  like  this,  this  court  would  be  deciding  various  ques- 
tions before  they  were  presented  to  and  passed  upon  by  the  Circuit 
Court  We  must  adhere  to  our  previous  decisions  on  this  subject 
Kerr  v.  New  Orleans,  126  Fed.  920,  61  C.  C.  A.  460 ;  Massie  v.  Buck, 
128  Fed.  27,  62  C.  C.  A.  636;  Railroad  Commission  v.  Rosenbaum 
Grain  Co.  (C.  C.  A.)  130  Fed.  110. 
The  decree  of  the  Circuit  Court  is  affirmed. 


LIDDON  &  BRO.  T.  SMITH  et  aL 
(Glrcnlt  Oourt  of  Appeals,  Fifth  Glrcnit    Jannary  81,  1905.) 

1  BANKBUFTOT— APPKAI.B--OONTBOVEBSIK8  ARISING  IN  BaNKBUFTCT  PbOCEED- 
INOB. 

Proceedings  on  a  petition  filed  in  a  bankruptcy  court  by  a  mortgagee 
of  a  bankrupt  asserting  a  right  to  the  proceeds  of  the  mortgaged  property 
which  has  been  sold  by  the  trustee  are  not  bankruptcy  proceedings,  but 
constitute  a  controversy  arising  in  bankruptcy  proceedings,  reviewable  by 
the  Circuit  Court  of  Appeals  in  the  exercise  of  its  general  appellate  ju- 
risdiction under  Bankr.  Act  July  1,  1898,  e.  541,  $  24a,  30  Stat  553  [U.  S. 
Comp.  St  1901,  p.  3431]. 

[Ed.  Note. — Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re 
Eggert  43  C.  C.  A.  9.] 
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X  Saio— RianTB  of  Mobtoagee. 

Where  a  purchaser  of  property  subject  to  a  mortgage  pending  a  suit 
In  the  state  court  to  foreclose  Instituted  voluntary  proceedings  In  bank- 
ruptcy, manifestly  Intended  to  be  adverse  to  the  Interests  of  the  mortga- 
gee, his  attorney  should  not  be  made  an  allowance  "for  valuable  services 
rendered  In  preserving'*  the  mortgaged  property,  and  glv^  a  Hen  therefor 
prior  to  the  mortgage  on  the  proceeds  of  the  property  when  sold  by  the 
trustee. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Florida, 

Benj.  S.  Liddon,  for  appellants. 

John  M.  Calhoun  and  Robt.  J.  Boone,  for  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  A,  B.  Heath,  one  of  the  appellees, 
owned  and  was  operating  a  sawmill  near  the  town  of  Sneads,  Fla., 
in  October,  1901.  On  the  31st  day  of  that  month  he  made  a  mortgage 
in  favor  of  the  appellants,  Liddon  &  Bro.,  covering  the  sawmill  com- 
plete, describing  its  constituents,  and  providing  in  the  mortgage  that 
it  should  embrace  also  all  other  features  or  attaoliments  then  upon  the 
mill  or  that  might  thereafter  be  added  thereto,  and  all  lumber,  deal 
and  square  timber  then  upon  the  millyard,  or  that  might  be  cut  by  the 
mill  during  the  existence  of  the  mortgage.  It  also  embraced  40  acres 
of  land  on  which  the  other  property  described  in  the  mortgage  was 
situated.  This  mortgage  was  given  to  secure  certain  promissory  notes 
aggregating  $800,  a  part  of  which  was  for  money  then  due  by  the 
mortgagor  to  the  mortgagees,  but  the  greater  part  was  to  cover  ad- 
vances to  be  made  by  the  mortgagees  to  the  mortgagor  in  the  prosecu- 
tion of  his  business.  In  April,  1902,  Heath  transferred  his  sawmill 
property  and  its  operation  to  the  appellee  W.  B.  Smith  by  an  oral 
agreement,  the  terms  of  which  are  not  clearly  shown.  It  appears,  how- 
ever, that  Smith  undertook  to  discharge  the  notes  and  mortgage,  and  he 
made  a  payment  thereon  at  the  time  of  the  transfer.  After  that  Smith 
appears  to  have  had  the  active  management  of  the  operation  of  the  mill, 
but  Heath  remained  in  some  way  connected  with  the  business,  and  each 
obtained  supplies  from  the  appellants  on  an  account  that  was  kept  in 
the  name  of  Smith.  In  June,  1903,  Smith  abandoned  the  business,  and 
went  to  Georgia,  where  he  had  formerly  resided,  and  since  that  time 
has  not  been  in  Florida.  A  few  days  after  Smith's  departure  the  ap- 
pellants commenced  proceedings  in  the  state  court  to  foreclose  their 
mortgage,  and  by  proper  process  from  that  court  the  mortgaged  prop- 
erty was  seized  at  the  appellants'  suit  After  this  seizure  Heath  had  a 
consultation  with  Mr.  J.  M.  Calhoun  in  reference  to  these  matters, 
which  resulted  in  Heath's  going  to  Georgia  to  see  Smith.  Thereafter 
Calhoun,  as  attorney  for  Smith,  prepared  a  petition  in  the  usual  form 
for  voluntary  bankruptcy,  with  the  required  schedules  attached,  and 
these  papers,  being  sent  by  mail  to  Smith  in  Georgia,  were  sworn  to  and 
subscribed  by  him  July  9,  1903,  and,  being  returned  to  Calhoun,  were 
filed  in  court  July  15th.  There  being  no  judge  in  the  district,  the  peti- 
tion was,  on  the  same  day  that  it  was  filed,  referred  to  C.  L.  Shine,  one 
of  the  referees  in  bankruptcy  of  that  court.     On  the  same  day  W.  B. 
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Smith,  by  petition  signed  "John  M.  Calhoun,  Attorney  for  Petitioner," 
and  sworn  to  by  Calhoun  as  such  attorney,  applied  to  the  referee  for 
the  appointment  of  a  receiver,  and  suggested  that  A.  B.  Heath  be  ap- 
pointed. On  July  24th  the  referee  made  the  adjudication  in  bank- 
ruptcy, and  on  that  day  made  his  order  appointing  A.  B.  Heath  receiver 
to  take  possession  and  custody  of  the  bankrupt's  estate.  On  July  28th 
the  referee  approved  the  bond  of  the  receiver,  but  this  bond  appears  to 
have  been  filed  in  court  July  1,  1904,  and  the  proof  shows  that  the  re- 
ceiver did  not  take  possession  of  the  estate.  The  "Schedule  A-2"  at- 
tached to  the  original  petition  showed  that  the  appellants  held  a  mort- 
^ge  u|>on  the  sawmill  machinery  and  four  mules  for  tfie  amount  of 
$400,  and  "Schedule  A-3"  showed  that  they  held  an  unsecured  open 
account,  contracted  in  1902-03,  for  $400.  The  appellants  made  due 
proof  of  their  claim  of  an  unsecured  open  account.  A  trustee  was  duly 
appointed,  who,  on  October  2,  1903,  applied  to  the  referee  for  authority 
to  sell  all  of  the  property  embraced  in  the  inventory  and  schedules  free  • 
from  liens,  and  that  the  money  be  held  to  abide  the  further  order  of  the 
court.  Attached  to  this  application  was  the  consent  of  certain  credit- 
ors, including  Liddon  &  Bro.  Thereupon,  on  the  same  day,  the  referee 
made  an  order  which  authorized  the  trustee  to  sell  the  property  at 
private  sale  free  from  all  liens  thereon.  On  October  10th  the  trustee 
sulxnitted  his  report  of  the  sale,  and  on  October  23d  the  appellants 
filed  with  the  referee  their  petition  setting  up  the  notes  and  mortgage 
held  by  them,  with  the  prayer  that  the  trustee  should  be  ordered  to  pay 
to  them  the  sum  of  $446.18,  less  the  necessary  expenses  of  the  sale 
and  charges  in  caring  for  the  property.  This  petition  the  appellees 
severely  contested.  After  a  protracted  hearing  the  referee  filed  his  re- 
port, to  which  the  appellees  excepted,  and,  their  exceptions  being  over- 
ruled by  the  referee,  the  matter  was  brought  before  the  judge,  who, 
on  July  1,  1904,  passed  the  decree  from  which  this  appeal  is  taken. 

The  appellees  have  moved  to  dismiss  the  appeal,  stating  numerous 
grounds,  only  one  of  which  we  deem  it  necessary  to  discuss.  It  is  stat- 
ed as  follows :  "Because  the  judgment  herein  is  not  one  *  *  *  al- 
lowing or  rejecting  a  debt  or  a  daim  of  five  hundred  dollars  or  over." 
This  assignment  assumes  that  the  appeal  in  this  case  could  only  be  taken 
under  section  25a  of  Act  July  1, 1898,  c  541,  30  Stat.  553  [U.  S.  Comp, 
St  1901,  p.  34321,  and  it  appears  that  the  appellants  considered  that 
fliey  were  entitled  to  appeal  under  that  section.  It  will  have  been  ob- 
served that  the  appellants  did  not  claim  that  there  was  as  much  as  $500 
due  them  on  their  unsecured  open  account,  which  was  the  only  claim  of 
which  they  made  proof  under  section  67  of  Act  July  1,  1898,  c  541,  30 
Stat  560  [U.  S.  Comp.  St  1901,  p.  3443] .  Their  mortgage  debt  they  did 
not  present  for  allowance  against  the  bankrupt's  estate,  but  made  it  the 
basis  of  their  petition  praying  that  they  might  have  turned  over  to  them 
such  portion  of  the  proceeds  of  the  sale  of  the  mortgaged  property  as 
they  showed  themselves  to  be  entitled  to  receive  under  the  mortgage 
lien.  The  words  "bankruptcy  proceedings"  are  used  in  sections  23, 
24,  and  25,  30  Stat  552,  563  [U.  S.  Comp.  St  1901,  pp.  3431,  3432], 
in  contradistinction  to  controversies  arising  out  of  the  settlement  of  the 
estates  of  bankrupts.  Denver  First  National  Bank  v.  Klug,  186  U.  S. 
206,  22  Sup.  Ct  899,  46  L.  Ed.  1127.    The  appellants  asserted  title  to 


Digitized  by 


Google 


46  185  FEDERAL  BBPOBTBB. 

the  proceeds  of  the  mortgaged  property  in  the  possession  of  the  trustee 
by  the  petition  they  filed,  and  this  raised  a  distinct  and  separable  suit, 
and  the  controversy  thereon  may  be  treated  as  one  of  those  contro- 
versies arising  in  bankruptcy  proceedings  over  which  the  Circuit  Court 
of  Appeals  can,  under  section  24a,  exercise  appellate  jurisdiction  as  in 
other  cases.  Hewit  v.  Berlin  Machine  Works,  194  U.  S.  300,  24  Sup 
Ct.  690,  48  L.  Ed.  986.  The  motion  to  dismiss  the  appeal  must  there- 
fore be  denied,  but  in  considering  the  appeal  we  are  limited  to  the  con- 
troversy over  the  right  of  the  appellants  to  the  proceeds  of  the  sale 
of  the  mortgaged  property,  which  controversy  embraces,  of  course,  the 
correct  ascertainment  of  the  balance  due  the  appellants  on  their  notes 
and  mortgage,  and  the  amount  of  the  cost  and  charges,  which  have  a 
superior  raidc  to  their  claim  against  the  proceeds  of  the  mortgaged  prop- 
erty. 

Appellants  contend,  first,  that  the  court  erred  in  adjudging  that  there 
was  only  $291.41  due  them  upon  the  mortgage;  second,  that  the 
court  erred  in  adjudging  that  the  attorneys  for  tfie  bankrupt  had  ren- 
dered valuable  services  in  connection  with  the  preservation  of  the  estate, 
and  that  his  claim  of  $122.50  is  a  prior  claim,  and  must  be  paid  as  other 
costs ;  third,  that  the  court  erred  in  adjudging  tliat  A.  B.  Heath  was 
entitled  to  be  paid  the  sum  of  $65  as  costs  in  connection  with  preserv- 
ing the  estate. 

The  printed  record  occupies  164  pages,  and  the  statement  of  the 
proceedings  which  it  shows  is  very  much  involved,  and  exhibits  such  a 
want  of  orderly  conduct  and  such  a  manifest  bitterness  of  tone  indulged 
in  the  whole  controversy  that  we  do  not  deem  it  necessary  or  advisable 
to  undertake  to  formulate  in  detail  what  the  record,  in  our  view  of  it, 
shows.  After  a  laborious  examination  of  the  whole  record,  we  are 
satisfied  that  the  appellants'  first  suggestion  of  error  is  not  well  taken, 
and  that  the  judge  s  finding  of  the  amount  due  on  the  notes  and  mort- 
gage, as  stated  by  him  in  his  decree,  is  fully  supported  by  the  evi- 
dence in  the  case.  From  the  same  laborious  and  careful  examination 
of  the  whole  record,  we  conclude  that  the  second  and  third  suggestions 
of  error  are  well  taken.  This  bankruptcy  proceeding  was  nominally 
voluntary,  but  it  is  manifest  that  it  was  procured  by  Heath,  and  con- 
ducted by  him  and  his  lawyer,  Calhoun,  in  a  most  inveterate  opposition 
to  the  valid  secured  claim  of  the  appellants.  While  we  may  not,  in 
such  a  case  as  this,  review  the  action  of  the  court  of  bankruptcy  in  the 
allowance  of  these  claims  as  claims  against  the  estate  of  the  bankrupt, 
we  are  authorized  and  required  to  adjudge  whether  they  should  take 
rank  superior  to  the  mortgage  against  the  proceeds  of  the  mortgaged 
property.  That  property,  at  the  time  the  petition  in  bankruptcy  was 
filed,  was  in  the  custody  of  the  state  court  on  an  application  of  &e  mort- 
gagees to  'foreclose  a  lien  on  it  that  had  been  given  long  before  the 
bankrupt  had  any  interest  whatever  in  the  property.  This  lien  the 
schedules  prepared  by  Calhoun — ^manifestly  with  the  assistance  of 
Heath,  and  verified  by  Smith — recognized  as  existing  for  the  sum  of 
$400 ;  and  in  the  statement  thereof  made  by  the  judge  in  the  decree  ap- 
pealed from  it  appears  that  at  the  date  of  that  decree  there  remained  due 
on  the  claim,  after  allowing  all  the  payments  that  had  been  made  there- 
on, the  sum  of  $491.40,  from  which  sum  the  judge — ^very  properly,  we 
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think — deducted  $200  on  account  of  the  40  acres  of  land  which  were 
embraced  in  the  mortgage,  thus  reducing  to  the  sum  of  $291.40  this 
charge  against  tfie  proceeds  now  in  the  hands  of  the  trustee.  It  seems 
manifest  to  us  that  the  services  rendered  by  the  attorney,  J.  M.  Cal- 
houn, nominally  for  the  bankrupt,  had  no  legitimate  connection  with 
the  preservation  of  the  estate,  and  that  under  the  conditions  existing 
it  would  be  most  inequitable  to  allow  his  account  for  fees  therefor  to 
take  rank  of  the  mortgagees'  claim  as  a  charge  against  the  proceeds 
of  tfie  sale  of  the  mortgaged  property.  It  also  appears  to  us  that  A.  B. 
Heath  rendered  no  service  in  the  preservation  of  the  property  which 
will  not  be  amply  compensated  by  tfie  amount  allowed  him  by  the  ref- 
eree. We  therefore  are  constrained  to  reverse  the  decree  of  the  Dis- 
trict Court  in  adjudging  to  J.  M.  Calhoun  $122.50  as  a  claim  prior  in 
right  to  that  of  the  mortgagees  against  the  proceeds  of  the  sale  of  the 
mortgaged  property,  and  also  to  reverse  so  much  of  the  decree  as  ad- 
judges $65  to  A.  6.  Heath  to  take  rank  as  costs  in  connection  with  the 
preservation  of  the  estate  superior  to  the  claim  of  appellants,  and  we 
allow  to  him  only  the  amount  allowed  him  by  the  referee  to  which  ac- 
tion of  the  referee  the  appellants  have  not  excepted. 

With  these  amendments,  the  decree,  so  far  as  it  is  before  us  on  this 
appeal,  we  affirm. 


FOSTBB  T.  MURPHY  &  00. 

(Caxenlt  Ooort  of  Appeals,  Second  Olrcnlt    February  8, 190SS.) 

L  Bbokbbs— Maboihb— OonntAOTB— MoDinoATioN. 

In  an  action  for  breach  of  a  broker's  contract  by  tbe  sale  of  cotton  for 
nondepoeit  of  margins,  evidence  held  to  sustain  a  finding  that  the  preylona 
contract  between  the  parties  had  been  modified  so  as  to  authorize  the  Im- 
mediate sale  of  plaintilTs  cotton,  without  notice,  on  his  failure  to  keep 
his  margins  good. 

2L  Sajik— AuTHOBirr  of  Agbnt— Pboof. 

Where  a  witness,  who  was  a  member  of  defendant  firm,  testified  that 
be  called  on  plaintUf,  and  told  him  defendant  was  dissatisfied  with  the 
business,  and  wanted  a  distinct  understanding,  and  thereupon  the  contract 
between  the  parties  was  modified,  such  proof  was  sufildent  to  show  that 
the  witness  had  authority  to  act  for  defendants. 

S.  SaMB— GORSTBUOnON. 

Where  a  contract  between  broker  and  customer  with  reference  to  mar- 
gin transactioDS  authorized  the  broker  to  close  the  transactions  when  the 
margin  was  exhausted,  he  was  not  required  to  wait  until  a  loss  had  oc- 
curred, but  was  entitled  to  sell  when  the  margin  was  deleted  or  Impaired. 

A.  Bamb— <3aix8  tob  Maboin— Rbasonablbnbss. 

Defoidants,  during  market  excitement,  called  plaintlir  for  margins  by 
telegram  at  10 :10  a«  m.,  and  st  10 :43  sent  another  telegram  that,  if  mar- 
gins were  not  deposited,  plalntifTs  account  would  be  closed  at  once. 
Plaintiff  admitted  receiving  a  telegram  worded  ''somewhat  similar,"  and 
at  11 :0i8,  prior  to  which  a  tremendous,  crash  in  the  market  increased  the 
shortage  in  plaintiff's  margins  from  $1,800  to  oyer  $8,000,  defendants  tel- 
egraphed that  unless  plaintiff  made  a  deposit  within  five  minutes  they 
would  dose  the  account,  which  they  subsequently  did.  Held,  that  such 
facts  warranted  a  finding  that  plaintiff  was  given  a  reasonable  time  with 
tn  which  to  deposit  margins. 
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6.  Samb-t-EvidbncB. 

Where  plaintiff  had  been  permitted  to  state  everythln.?  thnt  was  said 
by  him  or  defendants'  agent  at  the  time  a  contract  between  pin lu tiff  and 
defendants  was  alleged  to  have  been  modified,  and  to  restate  the  same  in 
rebnttai,  It  was  not  error  for  the  court  to  refuse  to  permit  plaintiff  to 
answer  whether  any  new  contract  was  made  between  plaintiff  and  such 
agent 
6L  Sahb. 

In  an  action  by  plaintiff,  who  had  been  doing  a  private  wire  commission 
business  through  defendants,  against  defendants  to  recover  for  the  alleged 
wrongful  sale  of  cotton  for  plaintiff's  failure  to  put  up  margins,  evidence 
as  to  what  quotations  a  witness  saw  registered  on  plaintiff's  blackboard 
on  the  day  of  the  sale,  as  distinguished  from  the  quotations  actually  sent 
or  received  from  defendants  over  plaintiff's  wlre^  waa  inadmissible. 

7,  Same—Vkbdict— Motion  to  Vacate— Appeal. 

Exceptions  to  a  refusal  to  set  aside  the  verdict  present  no  question  re> 
viewable  in  the  Circuit  Ck)urt  of  Appeals. 

In  Efror  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

T.  Henry  Dewey  and  John  T.  Ahney,  for  plaintiflF  in  error. 
William  H.  Stayton,  for  defendant  in  error. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  plaintiflF,  at  the  time  in  controversy, 
was  a  citizen  of  South  Carolina  and  was  a  stock,  grain  and  cotton 
broker,  doing  busmess  at  Greenville  in  that  state.  The  defendant  was 
a  New  York  corporation  engaged  in  the  same  business  at  the  city  of 
New  York.  The  defendant  owned  a  private  telegraph  wire  connecting 
its  oflSce  with  the  office  of  the  plaintiflF  which  it  rented  for  $41.67  per 
month  to  the  plaintiflF.  By  means  of  this  wire  the  market  prices  in 
New  York,  of  the  commodities  dealt  in,  were  communicated  to  the 
plamtiflF  and  the  figures  were  immediately  posted  on  a  board  kept  in 
his  oflSce  for  the  use  of  his  customers.  The  plaintiflF  agreed  to  send 
all  buying  and  selling  orders  to  the  defendant  and  secure  them  by  die 
stipulated  margins;  the  margin  for  cotton  being  agreed  on  at  $1  pei* 
bale.  The  relation  of  broker  and  customer  was  thus  established. 
Prior  to  the  9th  of  February,  1900,  the  defendant  had  purchased  for 
the  plaintiflF  9,600  bales  of  cottCMi  which  were  being  held  and  carried 
for  his  account.  On  that  dav  the  fluctuations  in  the  cotton  market 
were  violent  and  rapid  and,  after  calling  for  additional  margins  which 
were  not  sent,  the  defendant  sold  all  of  ftis  cotton  at  private  sale 
and  without  notice  to  the  plaintiflF.  The  sale  was  promptly  repudiated 
by  the  plaintiflF  and  this  suit  was  thereafter  commenced  to  recover  dam- 
ages for  the  conversion. 

The  questions  in  controversy  were  principally  questions  of  fact,  the 
plaintiflF  contending  that  the  sale  was  made  in  direct  violation  of  the 
agreement  between  the  parties;  die  defendant  that  it  was  in  exact  ac- 
cord with  its  stipulations.  The  cause  was  tried  with  great  care  and 
attention  to  detail  by  the  trial  judge  and,  in  order  to  avoid  any  con- 
fusion or  injustice  which  might  result  from  a  general  verdict,  he  took 
the  precaution  to  frame  and  send  to  the  jury  specific  questions  covering 
every  aspect  of  the  controversy  upon  the  facts.    These  questions  and 
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the  answers  returned  were  as  follows :  "First :  Did  the  contract  be- 
tween the  parties  provide  that,  in  the  event  of  a  selling  out,  defendant 
should  be  relieved  frcMn  giving  notice  of  time  and  place  of  sale?"  The 
jury  answered  this  question  "Yes/*  "Second:  Did  the  contract  be- 
tween the  parties  provide  that,  in  the  event  of  a  selling  out,  defendant 
might  sell  at  public  or  private  sale  ?"  The  answer  was  "Yes."  "Third : 
Did  the  defendant  give  plaintiff  reasonable  notice  of  demand  for 
additional  margin,  and  of  their  intention  to  sell  him  out  if  he  failed 
to  respond  to  or  make  his  margin  good?"  The  answer  was  "Yes." 
"Fourth :  Did  J.  F.  Gatins  send  the  telegram  to  R.  C.  Foster,  saying : 
'All  right.  Deposit  $3,100  and  figure  account,  and  if  find  that  we 
are  in  the  wrong  will  not  call  for  any  more.  You  have  9,600  bales 
long.  J.  F.  G.' "  The  answer  was  "No."  We  thus  have  a  contract 
relating  to  marginal  transactions  established  between  the  broker  and  its 
customer  by  which,  in  consideration  of  lower  commissions  and  other 
special  advantages  erowing  out  of  the  exclusive  use  of  a  private  wire, 
the  common-law  rule  governing  that  relation  was  modified  by  permit- 
ting ttie  broker  to  sell  5ie  property  at  public  or  private  sale  without  no- 
tice of  the  time  and  place  of  the  sale  in  case  the  customer,  after  reason- 
able notice,  failed  to  keep  his  margpin  good.  The  jury  also  found  that 
the  plaintiff  had  reasonable  notice  of  the  demand  for  additional  margin 
and  of  the  defendant's  intention  to  sell  his  property  if  he  failed  to  re- 
spond. They  found,  further,  that  the  alleged  telegram,  which  in  effect 
proposed  to  accept  $3,100  as  a  conditional  compliance  with  the  demand 
for  margin,  was  never  sent  by  the  defendant.  Unless  there  was  error 
in  submitting  these  questions  to  the  jury  there  can  be  no  doubt  that  the 
cause  was  properly  disposed  of.  The  answers  settled  the  entire  con- 
troversy between  the  parties  and  the  subsequent  action  of  the  court  in 
directing  a  verdict  was  simply  giving  force  and  effect  to  the  findings  of 
the  jury. 

It  is  argued  that  there  was  no  evidence  of  a  special  agreement  modi- 
fying the  original  agreement  between  the  parties.  We  are  unable  to 
accede  to  this  view.  It  appears  that  the  parties  had  been  doing  business 
for  some  time  prior  to  August  or  September,  1899,  and  that  the  man- 
ner in  which  it  had  been  conducted  was  not  satisfactory  to  the  de- 
fendant. In  these  circumstances  an  agent  of  the  defendant,  clothed 
with  full  power  to  negotiate,  visited  the  plaintiff  at  his  office  in  Green- 
ville and  made  definite  arrangements  with  him  as  to  the  conduct  of  the 
business  in  the  future.  The  following  is  his  testimony  on  the  subject 
of  margins: 

''Q.  Was  anythlns  said  with  reference  to  maintaining  this  margint  A.  Tes, 
to  be  kept  good  at  all  times.  Q.  Was  anything  said  with  respect  to  the  rights 
of  Murphy  &  Co.,  or  Foster,  upon  failure  to  keep  the  margin  good?  A.  Yes, 
sir.  Q.  What  was  said?  A.  It  was  said  that  we  could  sell  him  out  Instantly 
if  his  margin  became  exhausted.  Q.  With  or  without  notice?  A.  Without 
notice.'* 

The  plaintiff  does  not  deny  this  conversation  so  far  as  it  relates  to 
margins;  he  says  only  that  he  does  not  recollect  it,  he  docs  say,  how- 
ever, that  the  subject  of  selling  at  public  or  private  sale  was  not  men- 
tioned. The  most  favorable  view  of  the  conversation  which  the  plain- 
tiff could  expect  was  that  it  presented  a  question  of  fact  to  be  passed 
135  P.— 4 
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on  by  the  jury.  Manifestly  the  trial  court  could  not  say  as  a  matter 
of  law  that  there  was  no  evidence  of  a  special  agreement  when  the 
testimony  that  such  an  agreement  was  made  was  not  even  contradicted. 
But  it  is  urged  that  the  defendant's  agent  was  unauthorized  to  act  in 
the  premises  and  that  the  plaintiff  had  no  reason  to  suppose  that  he  had 
authority  so  to  act.  The  testimony  of  Phelan,  the  agent,  sufficiently 
answers  this  contention.    He  says: 

*'I  told  him  in  the  first  place  why  I  had  come  to  see  him,  that  we  were  dis- 
satisfied with  the  business  and  that  I  wanted  to  have  a  distinct  understand- 
ing and  agreement  with  him  about  It.  Q.  Did  you  say  who  'we*  were?  A. 
Murphy  &  Ck).,  yes.    I  was  one  of  them.** 

Again  it  is  insisted  that  the  agreement  testified  to  by  Phelan  gave 
the  right  to  sell  the  property  only  in  the  event  that  the  margin  was 
completely  exhausted.  This  construction  of  the  agreement  cannot  be 
maintained.  A  margin  is  intended  for  the  protection  of  the  broker,  but 
if  he  be  compelled  to  postpone  the  sale  of  the  property  which  he  is 
carrying  for  the  customer  until  he  has  no  margin  left  it  is  difficult  to 
perceive  upon  what  theory  any  adequate  protection  is  afforded.  In  oth- 
er words  he  must  wait  until  he  has  actually  incurred  a  loss  before  he 
can  act.  The  plaintiff's  construction  of  the  agreement,  is  based,  we 
think,  upon  a  forced,  narrow  and  unwarranted  interpretation  of  the 
word  "exhausted."  The  parties  were  both  brokers  entirely  familiar 
with  the  technical  terms  and  usages  of  the  business.  Phelan  had 
sought  the  plaintiff  to  secure  a  more  favorable  agreement  than  the  law 
gave  him  and  it  is  inconceivable  that  after  requiring  that  the  margins 
should  be  "kept  good  at  all  times"  he  should  agree  that  the  plaintiff 
might  violate  the  agreement  with  impunity,  leaving  the  defendant  reme- 
diless. That  he  intended  to  use  the  word  "exhausted"  in  the  sense  of 
"depleted"  or  "impaired"  is  too  plain  to  admit  of  doubt. 

The  amount  necessary  to  margin  the  deals  in  question  was  about 
$10,000.  Any  sum  less  than  this  was  insufficient  security  and  if  the 
plaintiff  failed  to  keep  the  margin  at  this  amount  after  due  notice  the 
defendant  had  the  right  to  sell  him  out.  This  was  the  agreement  which 
the  parties  made  and  which  the  law  implied.  In  effect  the  jury  so 
found,  they  could  not  have  answered  the  third  question  quoted  above 
upon  any  other  hypothesis. 

It  is  argued  by  the  plaintiff  that  the  court  assumed  "that  there  was 
some  special  agreement  subsequently  made  modifying  the  original 
agreement  and  that  this  assumption  was  error."  We  do  not  pause 
to  inquire  whether  the  point  is  presented  by  the  assignments  of  error 
for  the  reason  that  we  think  the  plaintiff  misapprehends  the  position 
of  the  trial  judge,  he  assumed  nothing  that  was  not  admitted  or  proved 
by  uncontradicted  testimony.  That  plaintiff  and  Phelan  had  a  con- 
versation was  conceded:  whether  the  conversation  modified  the 
original  agreement  in  the  particulars  in  controversy  was  not  conceded, 
and,  therefore,  the  jury  was  asked  to  pass  upon  the  question  in  all  its 
details. 

The  proposition  that  the  plaintiff  was  not  given  a  reasonable  time 
in  which  to  furnish  the  margin  called  for  and  that  the  court  should  have 
so  declared  as  matter  of  law,  is  based  upon  the  erroneous  assumption 
that  he  was  allowed  but  five  minutes.    As  we  have  seen  the  jury  found 
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that  he  was  given  reasonable  time  and  their  verdict  Is  amply  supported 
by  the  testimony.  The  telegram  to  which  the  plaintiflr  undoubtedly 
refers  was  sent  at  3  minutes  past  11  and  is  as  follows:  "Unless  you 
give  us  deposit  in  five  minutes,  will  close  your  account"  This  was  the 
last  of  a  series  of  telegrams,  the  first  being  sent  at  10:10  a.  m.,  all 
making  urgent  demands  for  margin.  As  early  as  10 :43  a.  m.  the  de- 
fendant sent  a  dispatch  saying:  "If  you  do  not  deposit  your  account 
will  be  closed  at  once."  The  plaintiff  admits  that  he  received  a  dis- 
patch worded  "somewhat  similar."  How  it  can  be  seriously  contended 
that  the  plaintiff  received  a  notice  of  five  minutes  only  in  the  face  of  this 
tel^japhic  correspondence  occupying  nearly  an  hour,  it  is  difficult  to 
perceive. 

Ag^n  it  is  contended  that  in  no  event  was  the  defendant  warranted 
in  selling  out  the  entire  property.  It  is  argued  that,  as  the  margin 
became  impaired,  only  sufficient  cotton  should  have  been  sold  to  make 
good  the  existing  deficiency.  The  contract  between  the  parties  did 
not  require  such  action  by  the  defendant  and  in  any  event  it  is  not  ap- 
parent that  it  was  practicable  to  adopt  such  a  course  on  the  morning  in 
question.  It  was  a  period  of  intense  excitement.  The  course  of  the 
market  shows  that  no  serious  difficulty  was  to  be  apprehended  until 
10:47,  when  there  came  a  tremendous  crash  which  in  15  minutes  in- 
creased the  shortage  in  the  plaintiff's  margin  from  $1,800  to  over 
$8,000.  After  this  unexpected  and  abnormal  drop  in  the  market  there 
was  no  time  or  opportunity  for  nice  calculations  as  to  whether  all  or 
a  part  of  the  cotton  should  be  sold.  The  margin  was  rapidly  dimin- 
ishing— ^it  seemed  but  a  question  of  a  few  moments  when  the  last  dol- 
lar would  disappear  and  it  was  clearly  within  the  defendant's  rights 
to  sell  the  entire  property  and  save  what  was  possible  from  the  wreck. 
It  is  evident  from  the  correspondence  that  the  defendant  hoped  and 
expected  that  the  plaintiff  would  make  the  necessary  deposit  and  that 
extreme  measures  would  not  be  necessary.  The  unexpected  drop  in 
the  market  so  changed  the  situation  that  the  defendant  was  justified 
in  taking  prompt  action  for  its  protection.  The  account  between  the 
parties  shows  that  the  margin  had  become  so  small  at  the  time  the  sale 
was  ordered  that  common  prudence  compelled  the  defendant  to  act 

The  calculations  of  the  court  based  upon  the  time  of  the  sale  and  the 
ruling  prices  at  that  hour  were  most  carefully  made  and  the  direction  of 
a  verdict  in  favor  of  the  plaintiff  for  $315  was  all  the  plaintiff  had  a 
nght  to  expect  This  amount  was  reached  by  holding  the  defendant  to 
the  strictest  accountability  in  making  a  private  instead  of  a  public  sale, 
and,  after  the  jury  had  answered  the  questions  in  favor  of  tiie  defend- 
ant a  verdict  for  a  larger  sum  could  not  have  been  logically  directed. 

There  was  no  error  in  sustaining  the  objection  to  the  question  pro- 
pounded to  the  plaintiff  ''whether  anv  new  contract  was  made  between 
you  and  Phelan  after  Phelan  came.      The  court  allowed  the  plaintiff 

?reat  latitude  in  stating  everything  that  was  said  by  him  or  Phelan. 
he  above  question  was  asked  after  the  court  had  permitted  the  plaintiff 
m  rebuttal  to  restate  the  conversation  with  Phelan.  After  having  ex- 
hausted himself  as  to  what  was  said  it  was  clearly  incompetent  for 
him  to  characterize  the  testimony.  Whether  a  new  contract  was  made 
was  a  question  foi  the  jury  and  not  for  the  plaintiff  to  answer. 
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There  was  no  error  in  sustaining  the  objections  to  the  questions 
asked  of  the  witness  King  as  to  what  quotations  he  saw  registered  on 
the  blackboard  in  the  plaintiff's  office  on  February  9th.  In  3ie  absence 
of  proof  to  show  that  the  posting  was  correct  and  that  all  quotations 
received  were  posted,  the  testimony  was  inadmissible,  and,  in  any 
event,  it  was  immaterial.  The  important  fact  to  be  ascertained  was  not 
what  was  posted,  but  what  was  actually  sent  and  actually  received. 
Upon  this  question  the  evidence  was  very  full  and  complete. 

Other  propositions  are  argued  which  do  not  seem  to  be  embraced 
in  tfie  pleadings  or  presented  by  the  assignments  of  error.  Exceptions 
to  a  refusal  to  set  aside  the  verdict  present  no  question  reviewable  in 
this  court.  Morning  Journal  v.  Rutherford,  61  Fed.  613,  2  C.  C.  A. 
364,  16  L.  R.  A.  803.  It  suffices  to  say  that  .we  have  examined  the 
record  with  care  and  find  therein  no  error  which  warrants  a  reversal  of 
theiudpnent 

The  judgment  is  affirmed 


DOLLB  T.  GASSBLL  et  al. 

YORK  MFO.  GO.  v.  8AMB. 

(Olrciilt  Ck>iirt  of  Appeals,  Sixth  Circuit    January  2Q,  1900.) 

Nos.  1,352,  1,853. 

Bahkbuptot— GoifDinoNAX.  Sales— VAiiiDiTT  of  Ldbn  undeb  Ohio  Statdtb. 
Under  Rev.  St  Ohio,  S  4155-2,  which  proYldes  that  conditional  sales  of 
chattels,  UDder  which  delivery  has  heen  made,  shall  he  void,  unless  re- 
corded, as  against  "all  subsequent  purchasers  and  mortgagees  In  good 
faith  and  ereditors,"  as  such  provision  is  to  be  construed  under  the  rales 
of  decision  laid  down  in  analogous  cases  by  the  Supreme  Oourt  of  the 
state,  a  reservation  of  title  in  such  a  contract  which  had  not  been  filed  at 
the  time  of  the  bankruptcy  of  the  purchaser  is  void,  as  against  his  cred- 
itors, whether  their  claims  arose  before  or  after  the  contract  was  made. 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Ohio. 

Louis  J.  Dolle  and  Constant  Southworth,  for  appellants  Louis  J. 
DoUe  and  the  York  Mfg.  Co. 

Waight  &  Moore,  for  Waight  and  Ames. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  These  appeals  were  taken— the  first 
by  the  assignee  of  a  creditor,  the  second  by  a  mortgagee  of  the  bank- 
rupt, the  Mt  Vernon  Ice,  Coal  &  Milling  Company — ^from  an  order 
made  by  the  District  Court  on  June  8,  1904,  declaring  the  rights  of 
the  creditors  and  of  the  mortgagee,  and  directing  the  distribution  of  the 
assets.  The  subject-matter  of  these  several  appeals  are  ao  interrelated 
that  it  is  expedient  to  consider  them  together. 

The  Mt  Vernon  Ice,  Coal  &  Milling  Company  is  a  corporation  or- 
ganized under  the  laws  of  Ohio  and  had  engaged  in  business  at  Mt. 
Vernon,  in  that  state.  Desiring  to  secure  some  icemaking  machinery, 
it  entered  into  a  written  contract  with  the  appellant  the  York  Manufac- 
turing Company  for  a  supply.    This  contract  was  concluded  Octo- 
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ber  27, 1902,  and  provided  that  the  vendor  should  supply  the  machinery 
and  set  it  up  in  readiness  for  operation  in  the  plant  of  the  Mt.  Vernon 
Ice,  Coal  &  Milling  Company  for  the  sum  of  $7,375,  to  be  paid  in  in- 
stallments.   There  was  in  the  contract  this  stipulation: 

"It  la  further  expressly  agreed  that  the  title  to  and  ownership  of  the  ma- 
chinery, apparatus  or  plant  herein  contracted  for  shall  remain  in  the  York 
Manufacturing  Company  until  the  entire  purchase  price  agreed  to  be  paid, 
♦    •    •    shall  be  actually  paid  in  cash." 

And  there  was  given  the  right  to  the  vendor  to  enter  the  premises  of 
the  vendee  and  remove  the  property  in  case  of  default  Twenty-five 
per  cent,  only  of  the  price  of  the  machinery  was  ever  paid.  It  was  part 
of  the  stipulation  of  the  contract  that  the  vendee  was  to  erect  the  build- 
ing and  make  it  ready  for  the  reception  of  the  machinery.  This  con- 
tract was  never  filed  as  required  by  the  statute  of  Ohio  relating  to  condi- 
tional sales,  hereinafter  referred  to.  Four  persons  named,  William 
Mild,  William  E.  Mild,  Charles  L.  Mild,  and  Elizabeth  Klinkel,  were 
the  principal  stockholders  of  the  Mt.  Vernon  Ice,  Coal  &  Milling 
Company.  The  company  was  short  of  funds  wherewith  to  progress  in 
its  operations.  It  had  bought  a  lot  on  which  it  was  erecting  its  build- 
ing or  buildings,  and  given  back  to  its  grantor  a  mortgage  thereon  for 
$1,000  of  the  purchase  money.  The  title  to  this  lot  then  stood  in  the 
name  of  William  Mild.  In  order  to  secure  means  to  carry  on  the  busi- 
ness of  the  company,  the  Milds  applied  to  Waight  and  Ames — the 
foraier  being  a  stockholder — to  assist  in  raising  money  by  lending  their 
credit  as  sureties  on  notes  to  be  given  for  loans.  Thereupon  the  fol- 
lowing agreement  was  made : 

**Tbis  agreement,  made  and  concluded  this  Ist  day  of  November,  A.  D.  1902, 
by  and  between  J.  B.  Waight  and  Ben  Ames,  parties  of  the  first  part  and 
The  Mount  Vernon  Ice,  Ck)al  &  Milling  Company,  William  Mild,  William  E. 
Mild,  Charles  L.  Mild  and  Elizabeth  Klinkel,  parties  of  the  second  part,  wit- 
aesseth  that, 

"Whereas,  the  said  The  Mount  Vernon  Ice,  Coal  &  Milling  Company,  Wil- 
liam Mild,  William  B.  Mild,  Charles  L.  Mild,  as  stockholders  thereof,  are 
engaged  In  the  business  of  conducting  a  flouring  mill  and  are  erecting  an  arti- 
ficial ice  and  cold  storage  plant  in  Mount  Vernon,  Ohio,  and  expect  to  conduct 
the  business  of  a  flouring  mill,  the  manufacture  and  sale  of  artificial  ice,  and 
a  cold  storage  plant,  and, 

"Whereas,  said  parties  have  already  invested  therein  about  $12,000.00,  and 
it  will  be  required  and  become  necessary  to  complete  said  artificial  ice  and 
cold  storage  plant,  to  obtain  a  line  of  credit  for  about  the  sum  of  $10,000.00, 
and  they  are  desirous  of  borrowing  said  sum,  or  as  much  thereof  as  may  be 
necessary  to  complete  said  plant. 

"Now,  therefore,  said  first  parties,  J.  B.  Waight  and  Ben  Ames,  agree  to 
sign  as  security  for  said  The  Mount  Vernon  Ice,  Coal  &  Milling  Company  to 
Bach  persons  or  banks  as  loans  may  or  can  be  made  from,  for  said  company 
for  sums  not  to  exceed  $10,000.00  in  the  aggregate,  and  continue  as  such  se- 
cnrity  and  carry  said  loan  for  a  period  of  not  to  exceed  two  (2)  years,  upon 
the  following  terms : 

"First  Said  William  Mild,  William  E.  Mild  and  Charles  L.  Mild  are  to 
satisfy  said  first  parties  that  they  have  already  invested  the  sum  of  $12,000.00 
in  said  business,  and  that  said  business  is  free  from  indebtedness. 

"Second.  Said  second  parties  are  to  elect  said  first  parties  directors  of  said 
The  Mount  Vernon  Ice,  Coal  &  Milling  Company,  they  two  with  two  of  said 
Milds  to  constitute  the  board  of  directors  of  said  company,  and  place  their 
stock  in  said  company  in  the  hands  of  a  trustee  to  be  voted  by  said  trustee 
for  the  re-election  of  said  first  parties  as  directors  of  said  company  for  and 
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until  all  the  loans  npon  which  first  parties  are  security,  are  paid  and  satisfied 
In  full. 

"Third.  First  parties  are  to  be  given  a  first  lien  upon  all  the  property,  both 
real  and  personal,  of  said  The  Mount  Vernon  Ice,  Goal  &  Milling  Company 
as  security  to  Indemnify  them  from  any  and  all  liability  Incurred  by  them  on 
account  of  their  becoming  security  for  said  company,  or  stockholders  therein. 

"Fourth.  In  the  event  of  the  property  of  the  said  The  Mount  Vernon 
Ice,  Coal  &  Milling  Company,  not  being  sufficient  to  pay  any  and  all  of  the 
Indebtedness,  upon  which  said  first  parties  have  become  liable  as  security 
therefor  under  this  agreement,  then  Elizabeth  Kllnkel,  one  of  second  parties 
to  this  agreement,  agrees  that  she  will  pay  any  of  said  liabilities  that  said 
property  of  said  The  Ice,  Coal  &  Milling  Company  Is  not  sufficient  to  pay,  and 
save  and  protect  said  first  parties  from  any  liability  by  reason  of  becoming 
security  as  aforesaid  for  said  The  Mount  Vernon  Ice,  Coal  &  Milling  Com- 
pany. 

"Fifth.  William  Mild,  William  E.  Mild  and  Charles  L.  Mild  agree  that  they 
will  give  their  services  to  the  work  of  said  The  Mount  Vernon  Ice,  Coal  & 
Milling  Company  until  any  and  all  liabilities  upon  which  said  first  parties 
have,  or  may  hereafter  become  security  for  said  The  Mount  Vernon  Ice,  Coal 
&  Milling  Company  shall  be  paid  and  charged  In  full,  or  said  first  parties  re- 
leased therefrom,  and  that  they  will  not  make  a  charge  against  said  The 
Mount  Vernon  Ice,  Coal  &  Milling  Company  for  said  work,  or  draw  there- 
from to  exceed  $15.00  per  week,  each,  for  said  services  until  they  and  all  loans 
upon  which  first  parties  are  liable,  are  paid  in  full. 

"Sixth.  Said  second  parties  agree  to  pay  said  first  parties  as  a  considera- 
tion for  becoming  security  for  them  as  aforesaid,  in  addition  to  paying  the 
interest  upon  said  loans,  the  sum  of  $1,500.00. 

"Seventh.  It  Is  understood  and  agreed  that  for  and  during  the  time  said 
first  parties  are  liable  as  security  for  The  Mount  Vernon  Ice,  Coal  &  Milling 
Company,  upon  any  of  said  obligations,  they  are  to  have  control  of  said  com- 
pany and  the  services  of  William  Mild,  William  E.  Mild  and  Charles  L.  Mild 
therein,  and  upon  the  payment  of  said  loans,  and  a  release  and  discharge  of 
first  parties  from  any  and  all  of  said  liabilities,  then  said  first  parties  agree 
to  turn  over  to  said  The  Mount  Vernon  Ice,  Coal  &  Milling  (jompany  and 
said  Mi  Ids,  all  control  of  said  property  and  all  rights  or  Interest  that  they 
may  have  therein. 

"In  witness  whereof,  the  parties  have  hereunto  set  their  hands  and  seals 
the  day  and  year  above  set  forth.  William  Mild. 

-William  E.  Mild. 
••Charles  L.  Mild. 
••Elizabeth  KUnkeL** 

A  mortgage  without  date  was  made  on  the  same  day,  November  1, 
1902,  by  William  Mild,  on  the  lot  above  mentioned,  to  Waight  and 
Ames,  conditioned  for  their  indemnification  for  becoming  sureties  as 
contemplated  by  their  agreement.  This  mortgage  was  not  recorded 
until  July  16,  1903,  on  which  day  the  Mt.  Vernon  Ice,  Coal  &  Milling 
Company  made  a  general  assignment  for  the  benefit  of  its  creditors. 
After  giving  the  mortgage  just  mentioned,  but  on  the  same  day,  Wil- 
liam Mild  executed  a  deed  of  the  lot,  intending  to  convey  it  to  the  com- 
pany, but,  as  is  said,  by  mistake,  the  names  of  Waight  and  Ames  were 
inserted  as  grantees.  In  their  petition  they  offer  to  surrender  to  the 
bankrupt  all  claims  under  this  deed.    The  deed  was  never  recorded. 

At  the  date  of  the  agreement,  November  1,  1902,  no  part  of  the  ma- 
chinery had  come  to  tihe  possession  of  the  ice,  coal,  and  milling  com- 
pany ;  but  it  began  to  arrive  in  January,  and  was  finally  installed  in  the 
plant  two  or  three  months  later. 

After  the  agreement  above  set  forth,  of  Waight  and  Ames,  five  notes 
were  made  and  used,  amounting  in  all  to  $10,000.     Some  were  signed 
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by  the  bankrupt  and  Waight  and  Ames;  others  were  signed  by  the 
MUds  and  by  Waight  and  Ames,  and  not  by  the  bankrupt  Waight 
and  Ames  paid  one  of  the  notes  not  signed  by  the  bankrupt,  given  for 
$1,000,  about  February  1,  1903.  The  rest  remain  unpaid.  On  July 
22,  1903,  a  petition  by  creditors  for  an  adjudication  of  bankruptcy 
was  filed  against  the  Mt.  Vernon  Ice,  Coal  &  Milling  Company,  and 
on  December  11,  1903,  the  adjudication  was  made.  The  claims  proved 
amount  to  $37,000.  The  property  of  the  bankrupt  has  been  sold,  and 
realized  $5,100.  Soon  after  the  adjudication  of  bankruptcy,  the  York 
Manufacturing  Company  filed  an  intervening  petition,  setting  forth 
the  terms  on  which  they  sold  the  machinery  to  the  bankrupt,  alleging 
the  default  in  payment,  and  praying  that  they  might  be  allowed  to  enter 
the  premises  and  remove  the  machinery  therefrom.  This  petition  was 
resisted  by  the  creditors.  A  little  later  Waight  and  Ames  filed  their 
intervening  petition,  setting  up  their  mortgage,  alleging  that  they 
had  no  knowledge  of  the  contract  with  the  York  Manufacturing  Com- 
pany at  the  time  of  taking  their  mortgage,  and  praying  that  they  be 
given  precedence  over  the  York  Manufacturing  Company. 
Section  4156-3,  Rev.  St.  Ohio,  provides  as  follows : 

"In  all  cases  where  any  personal  property  shall  be  sold  to  any  person,  to 
be  paid  for  in  whole  or  In  part  In  Installments,  or  shall  be  leased,  rented,  hired 
or  delivered  to  another  on  condition  that  the  same  shall  belong  to  the  person 
porchaslug,  leasing,  renting,  hiring,  or  receiving  the  same  whenever  the 
amount  paid  shall  be  a  certain  sum,  or  the  value  of  such  property,  the  title 
to  the  same  to  remain  In  the  vendor,  lessor,  renter,  hirer  or  deliverer  of  the 
same,  until  such  sum  or  the  value  of  such  property  or  any  part  thereof  shall 
have  been  paid,  such  condition,  in  regard  to  the  title  so  remaining  until  such 
payment,  shall  be  void  as  to  all  subsequent  purchasers  and  mortgagees  In 
good  faith,  and  creditors,  unless  such  condition  shall  be  evidenced  by  writing, 
signed  by  the  purchaser,  lessee,  renter,  hirer  or  receiver  of  the  same  and  also 
a  statement  thereon,  under  oath,  made  by  the  person  so  selling,  leasing  or 
delivering  any  property  as  herein  provided,  his  agent  or  attorney,  of  the 
amount  of  the  claim,  or  a  true  copy  thereof,  with  an  affidavit  that  the  same 
is  a  copy,  deposited  with  the  clerk  of  the  township  where  the  person  signing 
the  instrument  resides  at  the  time  of  the  execution  thereof.  If  a  resident  of 
tbe  state,  and  if  not  such  resident,  then  with  the  clerk  of  the  township  In 
which  such  property  is  sold,  leased,  rented,  hired  or  delivered  is  situated  at 
the  time  of  the  execution  of  the  instrument ;  but  when  the  person  executing 
the  instrument  Is  a  resident  of  a  township  in  which  the  office  of  county  re- 
corder is  kept,  or  when  he  is  a  non-resident  of  the  state,  and  tbe  property  is 
within  such  township,  the  instrument  shall  be  filed  with  the  county  recorder; 
and  tbe  officer  receiving  any  such  instrument  shall  proceed  with  the  same 
In  all  respects  as  he  is  required  to  do  by  section  four  thousand  one  hundred 
and  fifty-two  of  the  Revised  Statutes  of  Ohio,  and  shall  receive  the  same  fees 
as  are  allowed  by  law  for  similar  services  in  other  cases." 

The  referee  held  that  the  mortgage  of  Waight  and  Ames  was  a  valid 
lien  on  all  the  bankrupt's  property,  including  the  machinery  furnished 
by  the  York  Manufacturing  Company,  subject  to  the  mortgage  on  the 
lot  for  $1,000  purchase  money,  and  that  the  York  Manufacturing  Com- 
pany had  no  lien  on  the  machinery,  but  was  a  general  creditor  only. 
On  petition  for  review,  the  District  Court  reversed  this  ruling,  and  held 
that  the  mortgage  of  Waight  and  Ames  did  not  cover  the  machinery 
supplied  by  the  York  Manufacturing  Company,  but  that  the  latter  com- 
pany had  no  lien  thereon  as  against  general  creditors ;  that  the  mort- 
gage of  Waight  and  Ames  was  a  valid  lien  on  the  rest  of  the  property, 
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subject  to  the  purchase-money  mortgage  on  the  lot ;  that  Waight  and 
Ames  were  not  creditors,  except  as  to  the  $1,500  for  becoming  sure- 
ties, but  that  they  might  prove  the  debts  of  the  creditors  who  held  the 
notes  on  which  they  were  sureties,  if  those  creditors  failed  to  do  so,  and 
be  subrogated  to  the  rights  of  said  creditors  to  the  extent  that  they 
have  paid  or  may  pay  any  balance  due  on  said  notes  after  applying  the 
surplus  of  the  proceeds  of  the  real  estate  after  the  purchase-money 
mortgage  had  been  paid;  and  that  "the  entire  $10,000  of  the  notes 
secured  by  said  Waight  and  Ames  is  included  in  this  right/' 

The  District  Court  held  that  the  mortgage  of  Waight  and  Ames  was 
subordinate  to  the  lien  of  the  York  Manufacturing  Company  on  the 
machinery,  upon  the  ground  that  no  part  of  it  had  been  placed  upon 
the  grounds  of  the  bankrupt  until  two  months  after  the  making  of 
the  mortgage  to  Waight  and  Ames.  And  Waight  and  Ames  have  not 
appealed.  But  as  above  stated,  the  court  granted  them  leave  to  prove 
the  claims  of  the  holders  of  the  obligations  on  which  they  were  sure- 
ties, provided  the  holders  did  not  themselves  prove  them,  and  this 
right  of  subrogation  was  extended  in  respect  to  the  whole  $10,000. 
But  this  gave  the  right  to  prove  such  claims  only  as  belonged  to  those 
creditors  and  were  provable  by  them,  and  not  any  claim  of  Waight 
and  Ames.  One  note,  representing  $1,000,  had  been  paid  five  months 
or  more  before  the  bankruptcy  proceedings,  and  could  not,  therefore, 
be  proved  as  a  claim  of  the  holders  of  the  notes,  though  it  might  be 
established  as  a  general  claim  by  Waight  and  Ames. 

Under  the  provisions  of  section  4165-2,  Rev.  St.  Ohio,  above  set 
forth,  the  agreement  for  the  retention  of  the  title  of  the  machinery  sold 
by  the  York  Manufacturing  Company  until  payment  of  the  purchase 
price  was  void  as  to  creditors,  unless  filed  as  there  required.  The  con- 
tract was  never  filed,  and  that  property,  together  with  the  other  prop- 
erty of  the  bankrupt,  has  been  seized  by  the  court  in  bankruptcy.  The 
question  arising  on  the  intervening  petition  of  the  York  Manufacturing 
Company  is  whether  the  petitioner  is  entitled  to  recover  the  machinery 
sold  to  the  bankrupt,  or  its  proceeds,  by  virtue  of  the  reservation  con- 
tained in  the  contract  of  sale.  In  the  case  entitled  In  re  F.  B.  Shuster 
Co.,  134  Fed.  43,  which  came  here  from  the  Western  District  of 
Kentucky  we  held  that,  under  the  settled  law  of  Kentucky,  such 
an  unfiled  contract  for  a  conditional  sale  was  valid  between  the 
parties,  and  as  against  subsequent  mortgagees  or  purchasers  with 
notice,  and  as  against  creditors,  except  those  who  became  creditors 
subsequent  to  the  unfiled,  contract,  and  without  notice  thereof.  And 
we  further  held  that,  subject  to  the  satisfaction  of  the  claims  of  such 
subsequent  creditors,  the  vendor  in  the  contract  of  sale  was  entitled 
to  enforce  in  the  bankruptcy  court  the  lien  reserved.  Contrary  to  the 
construction  given  to  the  Kentucky  Statute  in  respect  to  the  filing  of 
such  instruments,  the  Supreme  Court  of  Ohio  apparently  holds  Siat, 
under  the  statute  of  that  state  relating  to  the  filing  of  chattel  mort- 
gages, an  unfiled  mortgage  is  void  as  to  all  creditors,  whether  prior 
or  subsequent,  without  regard  to  notice,  who  secure  a  lien  upon  the 
property  before  the  mortgage  is  filed.  Bloom  v.  Noggle,  4  Ohio  St. 
45;  Building  Association  v.  Clark,  43  Ohio  St.  427,  2  N.  E.  846; 
Hanes  v.  Tiffany,  25  Ohio  St.  549 ;  Kilbourne  v.  Fay,  29  Ohio  St.  264, 
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2$  Am.  Rep.  741;  Bercaw  v.  Cockcrill,  20  Ohio  St.  163.  Whfle  we 
do  not  find  that  the  statute  of  Ohio  requiring  the  filing  of  contracts  of 
conditional  sales  of  chattels  has  been  construed  by  the  Supreme  Court 
of  the  state,  we  have  no  reason  for  supposing  that  "creditors"  under 
the  latter  statute  are  not  the  same  as  &e  persons  described  by  that  term 
as  the  persons  against  whom  such  instruments  are  void  in  the  statute 
relating  to  unfiled  chattel  mortgages. 

In  the  case  entitled  In  re  Shirley,  112  Fed.  301,  60  C.  C.  A.  252, 
which  came  here  from  Ohio,  we  had  occasion  to  consider  its  chattel- 
mortgage  statute,  and  the  decisions  of  the  Supreme  Court  of  the  state 
concerning  its  construction;  and,  with  reference  to  the  word  "credit- 
ors," we  were  led  to  the  conclusion  stated  by  Judge  Day  in  the  opinion 
of  the  court  as  follows : 

"While  this  term  la  used  without  Umitation  in  the  statute  as  constmed  by 
the  Ohio  Supreme  Ck>urt,  it  means  such  creditors  as  have  fastened  upon  the 
property  before  the  flliog  of  the  mortgage.  All  other  creditors  must  assail 
the  security  for  fraud,  in  order  to  defeat  the  preference.  The  cases  cited  hold- 
ing a  contrary  doctrine  are  from  states  with  different  statutes,  or  where  the 
Supreme  Court  has  given  a  different  construction  to  a  simUar  statute." 

But  in  the  case  we  now  have  before  us,  the  conditional  contract  of 
sale  had  not  been  filed  iVhen  the  vendor  was  adjudicated  a  bankrupt, 
and  the  question  now  is  whether  the  reservation  in  the  unfiled  condi- 
tional sale  is  valid  as  against  the  trustee  who  now  represents  the  cred- 
itors. The  Supreme  Court  of  Ohio  construes  the  statutory  provision 
regarding  unfiled  mortgages,  so  far  as  relates  to  creditors,  to  extend 
its  protection  to  the  antecedent  creditors  of  the  mortgagor,  and  not  to 
those  only  who  became  such  while  the  mortgage  remained  unfiled. 
And  that  court  further  holds  that  creditors  do  not  lose  the  right  to 
have  recourse  to  the  property  covered  by  an  unfiled  mortgage  by  the 
conveyance  of  such  property  by  the  mortgagor  to  a  trustee  for  the 
benefit  of  creditors,  but  that  such  right  may  be  asserted  and  worked 
out  while  the  property  is  in  the  hands  of  the  trustee;  likening  the 
assignment  upon  a  trust  to  appropriate  the  property  to  the  claims  of 
creditors  to  a  judicial  seizure  for  that  purpose.  Hanes  v.  Tiffany,  25 
Ohio  St.  649.  And  in  a  later  case  it  was  held  that  where  the  mort- 
gagor of  an  unfiled  mortgage  dies,  and  his  estate  comes  under  the 
jurisdiction  of  the  probate  court,  the  creditors  may  in  that  court  claim 
the  privilege  given  them  by  the  statute,  and  that  the  executor  was  bound 
to  protect  their  rights  against  the  mortgagee.  Kilbourne  v.  Fay,  29 
Ohio  St.  264,  23  Am.  Rep.  741.  This  holding  is  in  accord  with  our 
own  decision  in  the  case  of  F.  B.  Shuster,  supra,  for  the  status  of  the 
property  of  a  deceased  person  is  in  this  respect  quite  similar  to  that  of 
the  estate  of  a  bankrupt  in  the  possession  of  the  court  for  administra- 
tion. Inasmuch  as  the  seizure  of  the  court  of  bankruptcy  operates  as 
an  attachment,  and  an  injunction  for  the  benefit  of  all  persons  having 
interests  in  the  bankrupt's  estate,  as  said  in  Mueller  v.  Nugent,  184 
U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed.  405,  and  by  this  court  in  the  F.  B. 
Shuster  Co.  Case,  we  see  no  reason  why  the  creditors  of  this  bank- 
rupt's estate  should  not  be  allowed  the  privilege  which  they  had  against 
the  right  claimed  under  the  reservation  in  the  conditional  sale  of  the 
York  Manufacturing  Company. 
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The  machinery  and  real  estate  have  been  separately  sold.  The  real 
estate,  sold,  as  we  suppose,  subject  to  the  purchase-money  mortgage, 
brought  only  $60,  and  tfie  machinery  $6,060 ;  but  the  proceeds  stand  in 
the  same  plight  as  did  the  property  prior  to  the  sale,  so  far  as  the  rights 
of  parties  are  concerned.  The  court  and  the  parties  have  treated  the 
machinery  as  severable,  and  not  as  fixtures  of  the  realty.  We  shall 
act  upon  the  presumption  that  this  was  its  character. 

There  are  several  minor  questions  discussed  in  the  brief  of  counsel, 
which  we  do  not  think  it  necessary  to  consider.  Waight  and  Ames  not 
having  appealed,  the  conclusions  we  have  expressed  lead  to  the  same 
result  as  that  effected  hy  the  order  of  the  lower  court,  which  must 
therefore  be  affirmed  The  costs  of  this  court  will  be  paid  by  the  ap- 
pellants. 


EEWANEB  MFO.  CO.  et  al.  v.  LEIGH. 

(Circolt  Court  of  Appeals,  Seventh  Circuit    January  8, 1905.) 

No.  1,08S. 

Injunction— Rbstbainino  Pboskcution  op  Action  at  Law— Gbounds. 

The  defendant  in  an  action  at  law  hy  a  corporation  for  money  had  and 
received,  who  is  severally  liable  with  another  person,  not  sued,  for  the 
debt,  is  not  entitled  to  enjoin  the  action,  and  remove  the  litigation  Into 
a  court  of  equity,  on  allegations  that  his  co^ebtor  is  the  principal  stock- 
holder in  plaintiff  corporation,  that  It  is  indebted  to  him,  and  he  in  turn 
is  indebted  to  defendant,  In  order  that  the  several  accounts  may  be  ad- 
justed, and  defendant  enabled  to  establish  an  equitable  set-off,  where  it 
is  not  alleged  that  such  other  person  is  insolvent,  since  the  other  stock- 
holders are  entitled  to  have  the  debt  due  the  corporation  collected,  and 
cannot  be  compelled  to  await  the  adjustment  of  equities  between  the 
debtors. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois. 

The  bill  was  by  the  appellee,  a  citizen  of  the  State  of  lUinola,  against  the 
appellant,  the  Kewanee  Manufacturing  Company,  a  citizen  of  the  State  of 
New  Jersey,  and  appellant  Laughlin,  said  in  the  bill  to  sometimes  claim  his 
citizenship  in  Missouri,  and  sometimes  in  IlllnolB,  to  restrain  appellants  trom 
prosecuting  a  certain  action  at  law,  brought  by  the  Kewanee  Manufacturing 
Company  against  appellee,  in  the  Circuit  Court  of  the  United  Statte,  for  the 
Northern  District  of  Illinois,  to  recover  the  sum  of  seven  thousand  dollars, 
with  interest;  and  resulted  In  an  interlocutory  decree  ordering  an  injune- 
tlon,  as  prayed  for  in  the  bilL  From  this  interlocutory  decree  the  appeal  Is 
prosecuted. 

The  motion  for  Interlocutory  decree  was  beard  upon  the  bill,  answer  and 
replication.  The  bill  avers  that  in  the  month  of  November,  1898*  the  defend- 
ant, Laughlin,  was  president,  general  manager  and  chief  officer  in  control  of 
said  Kewanee  Manufacturing  Company,  and  said  Laughlln  was  interested  in 
what  was  known  as  the  Noonday  Mining  Properties  in  the  State  of  Oregon ; 
that  for  the  purpose  of  developing  said  properties,  Laughlln,  in  said  month 
of  November,  1808,  agreed  to  advance  George  J.  Atkins  and  George  E.  Milli- 
gan,  for  the  development  of  said  mining  properties  in  the  State  of  Oregon, 
the  sum  of  ten  thousand  five  hundred  dollars;  that  Laughlln  requested  ap- 
pellee to  receive  said  moneys  from  him,  the  said  Laughlln,  and  forward  the 
same  to  George  J.  Atkins  and  George  E.  Milligan,  doing  business  under  the 
firm  name  of  Atkins  and  Milligan,  who  were  representing  Laughlln  in  the 
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dAvelopment  of  Bald  mining  property  in  said  State  of  Oregon ;  that,  In  pnr- 
snance  to  said  request,  Laughlin  did  deliver  to  appellee,  on  or  about  the 
fourteenth  day  of  December,  1888,  the  sum  of  fifteen  hundred  dollars,  and  on 
or  about  the  ninth  day  of  May,  1899,  the  further  sum  of  about  fifteen  hundred 
dollars,  and  on  or  about  June  seventh,  1899,  the  further  sum  of  fifteen  hundred 
dollars,  and  on  or  about  July  eighteenth,  1899,  the  further  sum  of  twenty- 
five  hundred  dollars;  all  of  which  said  sums  were  received  by  appellee,  at 
the  request  of  Laughlin,  and  in  pursuance  of  his  agreement  with  said  Atkins 
and  MilUgan  for  the  development  of  said  mining  properties  in  the  State  of 
Oregon,  and  were  by  appellee  turned  over  to  Atkins  and  Milligan  for  the  use 
and  benefit  of  Laughlin,  in  said  mining  properties  in  the  State  oi  Oregon. 

That  the  said  moneys  so  delivered  to  appellee,  to  be  transmitted  to  the 
said  Atkins  and  Milligan,  for  the  use  and  benefit  of  Laughlin,  were  In  the 
form  of  chedts  drawn  by  the  Kewanee  Manufacturing  Company ;  that  Laugh- 
lin was  then  and  now  the  president,  general  manager,  and  chief  executive 
officer  of  the  said  Kewanee  Manufacturing  Company ;  and  that  said  Kewanee 
Manufacturing  Company  was  organized  in  or  about  the  year  1898,  with  a 
capital  stock  of  seventeen  thousand  one  hundred  dollars,  divided  Into  seven- 
teen thousand  one  hundred  shares,  of  the  par  value  of  one  dollar  each ;  which 
said  checks  were  signed  by  the  treasurer  of  said  Kewanee  Manufacturing 
Company,  and  countersigned  by  Laughlin  as  the  general  manager  thereof. 

That  on  the  first  day  of  November,  1898,  and  thence  hitherto,  the  said 
Kewanee  Manufacturing  Company  was  Indebted  to,  and  has  remained  In- 
debted to  Laughlin,  in  the  sum  of  more  than  fifteen  thousand  dollars,  and 
that  said  Kewanee  Manufacturing  Company  has  sustained  no  loss  or  damage 
whatsoever  by  reason  of  the  execution  and  delivery  of  said  checks  by  Laugh- 
lin to  appellee  for  the  purposes  aforesaid,  and  that  Laughlin  alone  caused  the 
commencement  of,  and  is  prosecuting  the  suits  at  law  hereinafter  stated 
against  appellee,  in  the  name  of  said  Kewanee  Manufacturing  Company  for 
the  sole  purpose  of  preventing  appellee  from  setting  out  and  making  the 
defense  in  an  action  at  law  that  said  moneys  were  in  fact  obtained  by  Laugh- 
lin from  said  Kewanee  Manufacturing  Company  to  be  used  and  were  used, 
for  his  own  purposes  and  that  appellee  is  not  in  equity  and  good  conscience 
liable  to  said  Kewanee  Manufacturing  Company  therefor. 

That  Laughlin,  on  the  first  day  of  November,  1898,  and  thence  hitherto,  has 
owned.  In  his  own  right  and  name,  more  than  twelve-seventeenths  of  the  en- 
tire capital  stock  of  the  said  Kewanee  Manufacturing  Company. 

That  the  said  Laughlin  caused  said  company  to  be  incorporated  on  or  about 
the  tenth  day  of  Jime,  1898,  and  ever  since  its  Incorporation  has  absolutely 
controlled  its  policy  and  the  conduct  of  its  corporate  affairs,  selected  its 
board  of  directors,  has  been  the  principal  owner  of  its  stock,  and  in  absolute 
control  of  the  disbursement  of  its  money. 

That  in  the  year  1899,  Laughlin,  acting  for  the  Kewanee  Manufacturing 
Company,  sold  and  conveyed  all  of  the  assets,  property,  business  and  good 
will  of  the  said  Kewanee  Manufacturing  Company,  prior  to  June  tenth,  1899 ; 
that  the  proposition  for  said  sale  was  In  the  name  of  Laughlin,  and  that 
Laughlin  caused  formal  execution  of  papers  ratifying  said  sale  to  be  made 
and  delivered  to  the  vendee;  and  that  from  and  after  said  tenth  day  of 
June,  1899,  said  Kewanee  Manufacturing  Company  has  not  been  engaged  in 
any  business  for  which  it  was  incorporated,  so  far  as  appellee  shows  or  can 
ascertain. 

That  in  the  year  1899,  Laughlin  Informed  appellee  that,  in  pursuance  to 
said  sale  of  the  good  will  and  assets  of  said  Kewanee  Manufacturing  Com- 
pany, said  Kewanee  Manufacturing  Company  had  gone  out  of  business,  and 
that  its  entire  capital  stock  was  to  be  turned  over  to  the  purchaser  of  the 
good  will  and  assets  of  said  Kewanee  Manufacturing  Company ;  and 

That  Laughlin  claims  to  own  twenty-seventeenths  of  the  capital  stock  of 
the  said  Kewanee  Manufacturing  Company ;  and  that  the  books  and  records 
of  the  said  Kewanee  Manufacturing  Company  show  that  seven-seventeenths 
of  its  said  capital  stock  other  than  that  held  by  Laughlin  has  been  marked 
"surrendered.** 

The  bill  further  avers,  on  information  and  belief,  that  at  the  time  Laughlin 
drew  the  checks,  the  Kewanee  Company  was  indebted  to  Laughlin  in  excess 
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of  sQcb  checks ;  that  Langhlln  is  indebted  to  appellee  in  the  snm  of  upwards 
of  ten  thousand  dollars;  that  Laughlin  Is  the  sole  executive  officer  of  the 
Kewanee  Ck>mpany ;  that  since  the  organization  of  the  company,  lAUghlin  has 
conducted  his  private  business,  and  deposited  his  private  moneys  in  the  bank 
account  of  the  company,  and  paid  his  private  debts  with  the  moneys  and 
checks  of  the  company,  with  the  knowledge  and  consent  of  the  stockholders 
and  directors  of  the  company. 

The  bill  then  avers  that  suits  have  been  brought  upon  such  checks  in  the 
Circuit  Court  of  Cook  County,  for  the  entire  seven  thousand  dollars;  others 
in  the  Circuit  Court  of  Cook  County  for  the  different  sums  making  up,  in 
the  aggregate,  the  sum  of  seven  thousand  dollars ;  and  others  in  the  United 
States  Circuit  Court  for  such  sums — ^more  than  thirty  suits  in  all,  having 
been  brought 

The  answer  denies  that  appellee  received  the  checks  of  the  Kewanee  Com- 
pany for  the  use  and  benefit  of  Laughlin,  or  to  be  transmitted  to  Atkins  and 
Mllligan  for  Laugh lin*s  use  and  benefit ;  but  avers  that  in  the  summer  or  fall 
of  the  year  1898,  the  Noonday  Mining  Company  was  a  corporation,  organized 
under  the  laws  of  the  State  of  Illinois,  having  its  chief  office  In  the  dty  of 
Chicago,  and  the  appellee  was  and  for  several  years  had  been  its  president 
and  the  chief  officer  in  the  control  of  the  policy  and  affairs  as  well  as  a  large 
shareholder  and  bondholder  of  said  company;  that  Laughlin  was  interested 
in  said  company  as  a  bondholder  only,  having  previously  lost  faith  in  the 
value  of  some  of  its  mining  properties,  as  well  as  in  the  management  of  Its 
mining  operations,  which  he  regarded  as  inefficient  and  incompetent,  and  hav- 
ing renounced  his  stockholding  and  practically  severed  his  connection  with  the 
company;  that  George  J.  Atkins  and  George  E.  Mllligan  were  also  Interested 
in  said  company  as  bondholders  and  stockholders ;  that  at  the  request  of  the 
appellee,  Laughlin  accompanied  him  to  the  office  of  the  Noouday  Mining  Com- 
pany to  hear  a  report  which  the  said  Atkins  desired  to  make  as  the  result 
of  a  recent  visit  to  said  mines ;  that  there  were  present  at  such  meeting  the 
four  persons  named,  to-wlt:  Appellee,  Laughlin,  Atkins  and  Mllligan;  that 
among  other  things  done  at  said  meeting,  Atkins  reported  that  he  had  made 
a  careful  Investigation  of  the  situation  at  the  mill  and  mines  of  said  com- 
pany, and  had  found  a  large  amount  of  ore  of  sufficient  value  to  Justify  the 
starting  up  of  the  mill  and  tramway,  but  that  the  mill  and  tramway  needed 
to  be  overhauled  and  repaired,  and  that  this  could  not  be  accomplished  unless 
about  the  sum  of  three  thousand  dollars  was  furnished  to  the  company; 
that  as  a  result  of  the  discussion  which  followed  this  report,  appellee  ex 
pressed  a  strong  desire  to  have  the  mill  and  tramway  put  in  condition  and 
to  have  the  mill  started  at  the  earliest  practicable  date,  and  have  the  ore  to 
which  Atkins  referred,  reduced  and  the  bullion  extracted  from  it;  but  de- 
clared that  his  funds  were  exhausted,  and  that  he  was  unable  to  further 
respond  to  the  company's  necessities;  that  at  the  request  of  said  appellee, 
Laughlin  agreed  to  take  the  responsibility  of  loaning  to  the  appellee  out  of 
the  moneys  of  the  Kewanee  Manufacturing  Company  and  the  American  Brake 
Beam  Company,  the  moneys  needed  for  such  purposes,  provided  the  appellee 
would  execute  and  deliver  to  the  companies  respectively,  his  note  for  each 
sum  of  money  so  loaned,  such  notes  to  bear  Interest  at  the  rate  of  six  per 
cent  per  annum,  and  to  be  payable  on  demand,  and  to  this  appellee  then  and 
there  agreed;  that  between  appellee  and  Laughlin  it  was  then  and  there 
further  agreed  that  in  the  event  of  loss,  Laughlin  would  make  good  to  the 
appellee  one-fourth  of  the  amount  of  such  loans,  and  that  as  between  them 
they  would,  until  said  Atkins  and  Mllligan  were  able  to  repay,  divide  equally 
their  Interest  In  the  proposed  venture,  or  their  share  of  the  loss,  which  was 
one-half  of  the  whole;  that  it  was  agreed  between  appellee  and  Laughlin 
that  In  any  event  as  between  appellee  and  the  company  whose  money  he  might 
borrow  for  that  purpose,  the  appellee  should  be  liable  and  responsible  for  the 
whole,  and  as  evidence  thereof  should  make  and  deliver  his  promissory  note 
for  each  and  every  sum  borrowed;  that  In  this  way,  and  in  this  way  only, 
were  any  of  the  moneys  represented  by  the  checks  of  the  Kewanee  Manufac- 
turing Company  referred  to  in  appellee's  bill  of  complaint,  paid  over  to  ap- 
pellee for  the  use  or  benefit,  or  on  account  of  Laughlin. 

The  further  facts  are  stated  in  the  opinion. 
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William  Brace,  for  appellant 
David  S.  Gcer,  for  appellee. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge,  after  stating  the  facts,  delivered  the 
opinion : 

The  bill  and  answer  taken  together,  show  that  the  moneys  received 
from  the  Kewanee  Company  went  into  a  personal  joint  venture  of 
Laughlin  and  appellee.  Independently  of  the  other  facts  shown,  this 
would  entitle  the  Kewanee  Company  to  recover  in  an  action  at  law 
from  Laughlin  or  appellee,  severally,  as  it  might  choose.  Such  was 
the  purpose  of  the  action  enjoined  by  the  interlocutory  decree. 

It  is  contended,  however,  by  appellee,  that  such  action  was  rightfully 
enjoined  because  (a)  All  the  stock  of  the  Kewanee  Company,  except  that 
held  by  Laughlin,  has  been  surrendered,  thus  making  Laughlin  the 
sole  owner  of  the  company ;  wherefore  appellee  ought  to  be  permitted 
to  set  up  his  equitable  set  off  against  Laughlin.  (b)  That  the  money 
taken  from  the  Kewanee  Company,  was  to  pay  for  the  Kewanee  Com- 
pany's indebtedness  to  Laughlin,  wherefore  it  was  Laughlin's  money, 
and  the  appellee  does  not  owe  the  Kewanee  Company.  And  (c)  at 
the  time  of  the  transaction,  the  Kewanee  Company  owed  Laughlin 
fifteen  thousand  dollars ;  wherefore,  Laughlin  equitably  owing  appellee 
his  proportion  of  the  money  advanced  for  the  mining  venture,  appellee 
ought  to  be  permitted,  equitably,  to  set  off  such  proportion  against  the 
Kewanee  Company's  daim. 

The  difficulty  with  the  first  contention — ^that  Laughlin  is  now  the 
owner  of  all  stock  of  the  Kewanee  Company,  wherefore  appellee  should 
be  permitted  to  equitably  set  off  his  claim  against  Laughlin — ^is,  that 
while  the  bill  simply  charges  that  the  books  and  records  of  the  company 
show  that  the  stock,  other  than  that  held  by  Laughlin,  has  been  marked 
•'surrendered,"  the  answer  avers  that  such  surrender  was  simply  a 
turning  in  of  the  stock  for  the  purpose  of  endorsing,  upon  the  certifi- 
cates thereof,  the  distributive  dividends  which  had  been  made  from  time 
to  time  to  the  shareholders  out  of  the  assets  of  the  company.  These 
averments,  taken  together,  show  no  transfer  of  title  either  legal  or 
equitable,  or  of  the  beneficial  interest,  from  the  other  shareholders  to 
Laughlin. 

The  second  contention — ^that  the  money  involved  in  the  suit  was  taken 
by  Laughlin  to  pay  the  Kewanee  Company's  indebtedness  to  him — re- 
duces itself  to  this :  That  the  Kewanee  Company  has,  in  fact,  no  title 
to  the  money  on  which  the  action  at  law  was  based.  But  this  is  a  de- 
fense clearly  available  to  appellee  in  the  action  at  law. 

The  third  defense — ^that  the  Kewanee  Company  is  in  fact  indebted 
to  Laughlin,  wherefore  appellee  should  be  permitted  to  set  off  Laugh- 
Im's  equitable  liability  on  the  moneys  advanced  against  this  indebted- 
ness— ^necessarily  rests  on  this  proposition:  That  a  defendant  in  an 
action  at  law,  severally  liable  with  another  not  made  a  defendant  for 
the  moneys  had  and  received  from  the  plaintiff,  may  show  that  the 
other  defendant  has  a  complete  set-off  against  the  claim,  thereby  de- 
feating the  action,  and  leaving  it  to  defendants  to  settle  between  tiiem- 
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selves,  and  according  to  their  own  equities,  the  accounts.  But  this 
implies,  first,  that  before  the  Kewanee  Cpmpany  can  enforce  its  plain 
demand  against  one  of  its  several  debtors,  it  must  litigate  the  state  of 
the  accounts  between  it  and  another  debtor — one  not  insolvent.  Also 
that  the  creditor  must  wait  until  the  state  of  account  between  the  sev- 
eral debtors  be  adjusted ;  otherwise  the  extent  of  the  set  off  could  not 
be  determined.  This,  of  course,  cannot  be.  Whatever  may  be  the 
equities  between  appellee  and  Laughlin,  and  whatever  may  be  the  right 
of  appellee  to  brush  aside  the  corporate  entity  behind  which  Laughlin 
is  an  individual  owner,  the  rights  of  the  other  stockholders  holding 
five-seventeenths  of  the  stock  cannot  be  thus  hindered,  delayed  and 
jeopardized.  Their  right  is,  that  the  corporation  shall  recover  what 
is  due  to  it;  and  from  either  of  the  persons  who  severally  owe  the 
debt;  and  that  such  recovery  shall  be  without  entanglement,  on  ac- 
count of  the  personal  affairs  of  some  other  stockholder  with  the  debtor 
sued.  That  appellee  might,  upon  a  proper  showing,  acquire  through  a 
court  of  equity,  a  hold  upon  the  proportion  of  the  judgment  going  to 
Laughlin,  is  not  denied ;  but  the  case  under  consideration  docs  not  in- 
volve that  situation,  or  that  character  of  equitable  remedy. 

The  interlocutory  decree  was,  in  our  judgment,  improvidently  en- 
tered, and  is  reversed. 


In  re  FIRST  NAT.  BANK  OF  CANTON,  OHIO, 
(Circuit  Court  of  Appeals,  Sixth  Circuit    January  21, 1905.) 

No.  1341. 

1.  Bankbxtftot— Afpkaui. 

An  order  disallowing  a  mortgage  lien  upon  the  stock  of  merehandiae 
and  store  fixtures  of  a  bankrupt  is  the  subject  of  an  appeal  to  the  Circuit 
Court  of  Appeals,  under  section  24a  of  the  bankruptcy  act  of  July  1,  1898, 
C.  641,  80  Stat  553  [U.  S.  Comp.  St  1001,  p.  8431]. 

[Ed.  Note. — Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re 
Eggert  43  C.  C.  A.  0.] 

2l  SAinfr— VixiDiTT  OF  MoBTOAOEs— CoNflrrBUcnoN  BT  Statb  Law. 

In  determining  the  validity  of  a  chattel  mortgage  In  bankruptcy  pro- 
ceedings, the  federal  court  will  follow  the  settled  law  of  the  state  in  which 
the  transaction  occurred. 
[Ed.  Note.— For  cases  in  point  see  vol  18,  Cent  Dig.  Courts,  H  044^  96&] 

8l  Chattel  Mobtoaois— Stock  of  Mbbokandiss— Possession  of  Mobtoaoob. 
Under  the  law  of  Ohio,  a  mortgage  on  a  stock  of  merchandise,  which 
expressly  or  impliedly  proyldes  that  the  mortgagor  shall  remain  in  busi- 
ness as  before  until  condition  broken,  or  the  mortgagee,  in  his  own  in- 
terest chooses  to  dispossess  him,  is,  if  made  in  good  faith,  an  effectual 
security  from  the  time  that  the  mortgagee  takes  actual  possession;  but 
before  such  possession  is  taken  it  is  void,  as  a  matter  of  law,  as  to  por- 
chasera  and  creditors  of  the  mortgagor. 

[Ed.  Note. — For  cases  in  point  see  vol.  0,  Cent  Dig.  Chattel  Mortgages, 
H  367-425.] 

i.  Bankbuftct— Liens  Void  bt  State  Law. 

Under  section  67a  of  the  bankrupt  act  of  July  1,  1896,  c.  541,  80  Stat 
664  [U.  S.  Comp.  St  1901,  p.  8449],  providing  that  claims,  which  for  want 
of  record,  or  for  other  reasons,  would  not  have  been  valid  liens  as  against 
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creditors  of  the  bankrupt,  shall  not  be  liens  against  his  estate,  and  snb- 
dirislon  "e"  of  the  same  section,  declaring  all  conveyances  or  incambrances 
made  within  four  months  prior  to  the  filing  of  a  petition  in  bankruptcy, 
with  the  Intent  to  hinder,  delay,  or  defraud  creditors,  yold,  except  as  to 
purchasers  in  good  faith,  and  providing  that  all  property  so  conveyed  or 
Incumbered  shall  pans  to  the  trustee,  proceedings  in  bankruptcy  operate 
as  an  effectual  sequestration  of  the  bankrupt's  property  for  the  benefit  of 
his  creditors,  and  a  chattel  mortgage  executed  by  the  bankrupt  on  a  stock 
of  merchandise,  void,  at  the  time  of  the  bankruptcy  proceedings,  as  against 
creditors  of  the  mortgagor,  because  the  mortgagee  had  not  then  taken 
possession  and  the  mortgagor  was  permitted  to  conduct  the  business,  was 
void  as  against  the  trustee  in  bankruptcy  of  the  mortgagor. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Ohio, 

Weed  &  Miller  and  P.  J.  Collins,  for  appellant 
W.  S.  Hanna,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  is  an  appeal  from  an  order  of  the 
District  Court,  sitting  in  bankruptcy,  disallowing  a  mortgage  lien 
claimed  by  the  First  National  Baidc  of  Canton,  Ohio,  upon  a  stock  of 
merchandise  and  certain  store  fixtures  of  the  bankrupt,  Martin  K. 
Purdy.  The  mortgage  in  question  was  made  on  December  6,  1903, 
and  registered  December  8,  1903.  The  mortgagor  was  adjudicated  a 
bankrupt  on  February  4,  1904.  The  mortgage  purports  to  have  been 
made  to  secure  a  present  loan  of  $739.93,  for  which  the  bankrupt  gave 
four  notes,  maturing,  respectively,  in  30,  60,  90,  and  120  davs  from 
date.  The  mortgaged  property  is  described  as  consisting  of  certain 
store  fixtures,  such  as  counters,  show  cases,  etc.,  ''and  all  my  stock 
of  drjr  goods,  notions,  novelties  and  groceries,"  located  in  a  storeroom 
occupied  by  the  bankrupt  in  the  village  of  Killbuck,  Ohio.  It  is  pro- 
vided in  said  instrument  that  the  mortgagee  shall  have  the  right  to  en- 
ter and  take  possession  in  case  default  is  made  in  pa3rment  of  either  of 
said  notes,  or  in  case  the  mortgagor  shall  commit  ''any  waste  or  nui- 
sance, or  attempt  to  secrete  or  remove  the  above-described  goods  or 
chattels  or  any  part  thereof;  or  if  the  said  grantee  *  *  *  shall 
before  said  money  becomes  due  deem  it  necessary  for  his  or  their  more 
complete  and  perfect  security,"  etc.,  "and  expose  the  mortgaged  prop- 
erty to  public  sale."    The  mortgage  concludes  as  follows: 

"And  until  default  shall  be  made  in  the  payment  of  said  indebtedness  or 
breach  shall  have  been  made  in  the  performance  of  any  of  said  covenants  on 
the  part  of  said  grantor,  the  said  grantor  to  remain  and  continue  in  the  quiet 
peaceable  possession  of  said  goods  or  chattels  and  in  the  fall  and  free  enjoy- 
ment of  the  same." 

This  stock  was  suffered  to  remain  in  the  possession  of  the  mort- 
gagor until  dispossessed  by  the  receiver  and  trustee  in  bankruptcy. 

The  referee,  upon  the  law  and  facts  of  the  case,  held  that  5ie  mort- 
gage was  invalid  and  unenforceable  against  the  trustee,  because  void 
under  the  law  of  Ohio,  as  against  creditors,  and  also  under  the  bankrupt 
law,  as  having  been  given,  when  insolvent,  for  the  purpose  of  pre- 
ferring one  W.  A.  McCrea,  a  creditor — the  bank  being  aware  of  the 
bankrupt's  insolvency,  and  of  his  purpose  to  prefer  said  McCrea — ^and 
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that  the  mortgage  was  therefore  not  a  lien  given  or  accepted  In  good 
faith,  but  in  fraud  of  the  bankrupt  act 

1.  This  may  be  properly  regarded  as  a  controversy  arising  out  of 
the  settlement  of  the  t)ankrupt's  estate,  and  the  appeal  to  this  court  as 
one  admissible  under  section  24a  of  tiie  bankruptcy  law  (Act  July  1, 
1898,  c  641,  30  Stat  653  [U.  S.  Comp.  St  1901,  p.  3431]). 

In  Hewit  v.  Berlin  Machine  Works,  194  U.  S.  296,  300,  24  Sup.  Ct. 
690,  691,  48  L.  Ed.  986,  the  Berlin  Machine  Works  asserted  title  to  cer- 
tain chattels,  which  had  been  conditionally  sold  to  the  bankrupt,  by 
an  intervention.    Of  the  issue  thus  raised,  die  court  said : 

"Tbe  controyersy  may  be  treated  as  one  of  those  controversies  arising  in 
bankruptcy  proceedings  over  wblcb  tbe  Circuit  Court  of  Appeals  could,  under 
section  24a,  exercise  appellate  jurisdiction,  as  In  other  cases.  Section  25a  (30 
Stat  553  [U.  S.  Comp.  St  1901,  p.  3432]  relates  to  appeals  from  Judgments  in 
certain  enumerated  steps  In  bankruptcy  proceedings,  In  respect  of  which  special 
provision  therefor  was  required  (Holden  v.  Stratton,  191  U.  S.  115,  24  Sup.  Ot 
46,  48  L.  Ed.  116),  while  section  24a  relates  to  controversies  arising  in  bank- 
ruptcy proceedings  tn  the  exercise  by  the  bankruptcy  courts  of  the  Jurisdiction 
vested  In  them  at  law  and  in  equity  by  section  2,  80  Stat  645  [U.  S.  Comp.  St 
1901,  p.  3420]  to  settle  the  estates  of  bankrupts,  and  to  determine  controversies 
in  relation  thereto.  Hutchinson  v.  Otis,  190  U.  S.  552,  28  Sup.  Ct  778,  47  L.  Ed. 
1179 ;  Burleigh  v.  Foreman,  125  Fed.  217,  60  C.  C.  A.  109." 

In  re  Soudan  Mfg.  Co.,  113  Fed.  804,  806,  51  C.  C.  A,  476. 

In  Cunningham  v.  German  Ins.  Co.,  103  Fed.  932,  43  C.  C.  A.  877, 
and  101  Fed.  977,  41  C.  C.  A.  609,  the  appeal  was  not  only  from  an  al- 
lowance of  the  lien  claimed,  but  from  the  allowance  of  the  claim  itself. 
Under  those  circumstances,  we  treated  the  lien  claimed  as  a  mere  inci- 
dent of  the  claim  or  debt,  and  therefore  properly  appealed  under  section 
25a,  as  from  "a  judgment  allowing  or  rejecting  a  debt  or  claim  of  five 
hundred  dollars."  In  Hutchinson  v.  Otis,  190  U.  S.  662,  23  Sup.  Ct 
778,  47  L.  Ed.  1179,  the  claim  and  a  lien  on  a  fund  in  the  trustee's 
hands  were  allowed,  and  from  this  an  appeal  was  allowed  as  from  a 
judgment  allowing  a  claim.  The  Circuit  Court  of  Appeals  of  the  First 
Circuit  held  that  3iat  part  of  the  decree  of  the  District  Court  allowing 
the  lien  was  not  subject  to  an  appeal,  and  in  the  Supreme  Court  it  was 
insisted  that  the  petition  of  the  creditor  was  one  to  reach  a  fund  in  court, 
and  was  not  a  proceeding  in  bankruptcy.    But  the  court  said: 

**Under  the  circumstances  of  this  case,  it  seems  to  us  that  the  petition  was 
Incident  to  the  claim  (Cunningham  v.  German  Ins.  Bank,  101  Fed.  977,  41  C 
O.  A.  009,  and  108  Fed.  932,  43  C.  C.  A.  877),  and  was  a  bankruptcy  proceeding, 
under  section  2,  d.  7,  within  the  meaning  of  section  25,  regulating  appeals  in 
bankruptcy." 

2.  The  mortgage  Hen  asserted  was  one  given  by  an  insolvent  mer- 
chant upon  his  entire  stock  of  goods.  The  provision  that  the  mort- 
gagor, until  breach  of  condition,  or  until  it  should  seem  best  to  the 
mortgagee,  should  "remain  and  continue  in  the  quiet  peaceable  posses- 
sion of  said  goods  and  chattels  and  in  the  full  and  free  enjoyment  of 
the  same,"  manifestly  implies  that  he  was  to  continue  business  as  be- 
fore. The  fact  is  that  he  did  remain  in  possession  until  dispossessed 
by  the  bankrupt's  trustee.  Whether  he  in  fact  continued  to  make  sales 
is  a  mere  matter  of  presumption,  for  the  record  is  silent.  In  view  of  the 
fact  that  the  mortgagor  was  confessedly  insolvent,  and  was  a  small  mer- 
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chant,  with  the  usual  mixed  stock  of  a  country  merchant,  and  that  the 
mortgafi^ee  agreed  that  he  might  continue  in  the  "full  and  free  enjoy- 
ment of  the  aame/'  we  can  but  presume  that  the  only  conceivable  mode 
of  "enjoying''  the  continued  possession,  by  a  continuance  of  business, 
was  "enjoyed''  by  the  bankrupt.  The  mortgagee  is  silent.  Not  one 
word  of  explanation  is  offered  upon  this  or  any  other  point  touching 
the  good  faith  of  this  transaction,  other  than  the  agreed  fact  that  the 
mortgage  was  nven  for  money  advanced  at  the  time,  and  not  for  any 
pre-existing  dwt.  It  is  also  noticeable  that  the  mortgage  contains 
no  dause  requiring  the  mortgagor  to  account  for  sales,  nor  that  the 
lien  should  extend  to  goods  afterwards  purchased  and  added  to  the 
stock.  In  determining  the  validity  of  a  chattel  mortgage,  this  court 
will  endeavor  to  follow  the  settled  law  of  the  state  in  which  the  trans* 
action  occurs.  Brown  v.  Grand  Rapids  Parlor  Furniture  Co.,  68  Fed. 
286,  7  C.  C.  A.  225,  22  L.  R.  A.  817;  Etheridge  v.  Sperry,  139  U.  S. 
266, 11  Sup.  Ct  665,  35  L.  Ed.  171 ;  In  re  Shirley,  112  Fed.  301,  304, 
50  C.  C.  A.  252.  Under  the  settled  law  of  Ohio,  tlie  question  of  good 
faith  is  not  vital,  if,  under  a  mortgage  of  a  stock  of  merchandise,  it  is 
expressly  or  impliedly  provided  that  the  mortgagor  shall  remain  in 
business  as  before  until  condition  broken,  or  the  mortgagee,  in  his  own 
interest,  chooses  to  dispossess  him.  If  the  instrument  has  in  fact  been 
made  in  good  faith,  it  becomes  an  effectual  security,  notwithstanding 
such  a  provision,  from  the  time  the  mortgagee  takes  actual  possession. 
But  before  possession  taken,  such  an  instrument  is  void,  as  matter  of 
law,  as  to  purchasers  and  creditors  of  the  mortgagor.  Collins  v.  Myers, 
16  Ohio,  547,  652 ;  Freeman  v.  Rawson,  6  Ohio  St.  1-9,  12 ;  Fran- 
cisco V.  Ryan,  64  Ohio  St.  307,  43  N.  E.  1045,  66  Am.  St.  Rep.  711 ; 
Enck  V.  Gerding,  67  Ohio  St.  245,  247,  65  N.  E.  880. 

The  syllabus  fwhich,  under  the  rule  of  the  Ohio  court,  is  the  effectual 
decision  and  ruling  of  the  court)  of  the  case  of  Francisco  v.  Ryan,  cited 
above,  is  as  follows: 

"(1)  A  mortgage  on  a  stock  of  merchandise,  though  made  In  good  faith  to 
secure  a  bona  flde  debt  of  the  mortgagor,  when  it  allows  him  to  retain  pos- 
session with  a  power  of  sale  in  the  course  of  his  business,  is  ineffectual  to 
create  a  lien  as  against  creditors  of  the  mortgagor  who  assert  their  rights 
against  the  property  while  it  remains  under  his  control;  but  it  is  valid  as 
between  parties,  and  when  the  mortgagee  takes  possession.** 

But  it  is  said  that  such  a  mortgage  is  good  between  the  parties  and 
good  against  creditors  who  do  not  obtain  some  lien  upon  it  before  the 
mortgagee  takes  possession,  actual  fraud  out  of  the  way,  and  that  no 
creditor  had  seized  upon  this  property  prior  to  the  adjudication  in  bank- 
ruptcy, and  that  the  trustee's  title  is  no  better  than  that  of  the  mort- 
gagor. For  this  Hcwit  v.  Berlin  Machine  Co.,  194  U.  S.  296,  24  Sup. 
Ct-  690,  48  L.  Ed.  986,  is  cited.  But  in  that  case  the  unrecorded  condi- 
tional sale,  with  agreement  that  title  should  remain  in  the  vendor  of  the 
machinery  until  the  purchase  price  was  paid,  was  good,  under  the  law 
of  New  York,  as  against  everybody  except  subsequent  purchasers  or 
pledgees  or  mortgagees  in  good  faith.  Being  good  against  the  bank- 
rupt and  his  creators  under  the  law  of  the  state  where  the  property 
was  situated,  it  was  held  good  against  the  bankrupt  and  his  trustee. 
But  such  is  not  the  law  of  Ohio.  In  the  cases  already  cited  it  is  de- 
186  F.— 6 
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cided  that  the  retention  of  possession  by  the  mortgagor,  with  a  power 
of  disposition  by  sale,  makes  the  mortgage  ineffectual  as  against  cred- 
itors who  assert  a  claim  before  the  mortgagee  takes  actual  possession. 
Section  67a  of  the  bankrupt  law  (Act  July  1, 1898,  c.  541,  30  Stat  564 
[U.  S-  Comp.  St  1901,  p.  8449])  provides  that  "claims  which  for  want 
of  record  or  for  other  reasons  would  not  have  been  valid  liens  as  against 
the  claims  of  the  creditors  of  the  bankrupt  shall  not  be  liens  against  his 
estate."  By  subdivision  'V  of  same  section  all  conveyances  or  in- 
cumbrances made  within  four  months  prior  to  the  filing  of  a  bankrupt 
petition,  "with  the  intent  and  purpose  to  hinder,  dday  or  defraud 
his  creditors,"  are  declared  ''null  and  void  as  against  the  creditors  of 
such  debtor,  except  as  to  purchasers  in  good  faith  and  for  a  present 
fair  consideration,"  and  that  all  property  so  conveyed,  transferred,  or 
incumbered  "shall  pass  to  his  said  trustee."  The  proceedings  in  bank- 
ruptcy amounted  to  an  effectual  sequestration  of  the  mortgaged  prop- 
erty before  the  mortgagee  had  taken  possession.  It  was  a  seizure  for 
the  benefit  of  all  of  lus  creditors.  "The  filing  of  the  petition  is  a 
caveat  to  all  the  world,  and,  in  effect,  an  attachment  and  injunction." 
Mueller  v.  Nugent,  184  U.  S.  1,  14,  22  Sup.  Ct  269,  46  L.  Ed.  406. 
Being  a  seizure  of  the  property  of  the  bamkrupt  for  the  benefit  of  his 
creditors,  any  lien  which  was  ineffectual  as  against  creditors  under  the 
law  of  the  state  of  the  transaction  is  ineffectual  against  the  bankrupt's 
trustee.  In  re  Pekin  Plow  Co.,  112  Fed.  308,  60  C.  C.  A.  267;  Chesa- 
peake Shoe  Co.  V.  Sddner,  122  Fed.  593,  68  C.  C.  A.  261.  In  two  other 
cases  at  this  time  the  same  question  has  come  before  this  court,  where 
the  matter  has  been  considered  more  at  length.  In  re  Shuster  Co., 
134  Fed.  43;  Dolle  v.  Cassell  et  al.,  135  Fed.  62.  In  the  case 
entitled  In  re  Shirley,  112  Fed.  301,  60  C.  C.  A.  252,  we  held  that, 
under  the  decisions  of  the  Ohio  court  construing  section  4150,  Rev. 
St.  Ohio,  registration  operated  as  a  new  security  from  the  date  of 
registration,  and  made  the  instrument  effective  as  to  all  creditors  who 
had  not  before  registration  fastened  some  lien  upon  the  property.  Wil- 
son V.  Leslie,  20  Ohio,  161.  But  with  reference  to  tihe  effect  of  a  mort- 
gage upon  a  stock  of  goods,  with  the  right  of  the  mortgagor  to  remain 
in  possession  and  continue  business,  the  instrument  is  fraudulent  in 
law,  regardless  of  registration,  and  void  as  to  creditors  who  acquire 
rights  before  the  mortgagee  takes  actual  possession.  Here  the  mort- 
gagee never  took  possession,  and  the  seizure  under  the  bankruptcv 
proceedings  therefore  occurred  before  the  mortgage  was  validated. 
The  principle  is  familiar  in  the  law  of  Ohio.  A  mortgage  void  as 
against  creditors  is  void  as  against  an  assignment  in  trust  for  the  bene- 
fit of  creditors.  Hanes  v.  Tiffany,  26  Ohio  St  649.  The  reasoning 
of  the  Ohio  court  is  applicable  here.  In  the  case  dted  above.  Judge 
White,  speaking  for  the  court,  said : 

"The  mortgagee  not  baying  possession  of  the  mortgaged  propertj,  the  stat- 
ute declares  the  mortgage  void  as  against  the  creditors  of  the  mortgagor.  The 
assignee  took  the  property  mider  the  assignment,  and  held  it  for  the  exclnsiye 
benefit  of  creditors.  The  mode  of  providing  for  creditors  by  way  of  assign- 
ment, tn  trust  for  their  benefit,  is  recognized  and  regulated  by  statute,  and  we 
see  no  good  reason  why  their  rights  may  not  be  as  effectually  asserted  through 
the  assignee  as  th^  could  be  by  Judgment  and  execution  In  case  there  had  been 
no  assipiment** 


Digitized  by 


Google 


MOOBB  T.  ILLINOIS  OSNT.  B.  OO.  67 

In  fhis  yiew  of  the  case,  it  becomes  unnecessary  to  consider  the  other 
ground  upon  which  the  judgment  appealed  from  was  rested. 
Judgment  aflSrmed. 


MOORB  T.  ILLINOIS  CBNT.  R.  CO. 

V3kmdt  Oourt  ^f  ioWMtls,  nfth  Glxcoit    Mbmary  U,  1000.) 

M.  1.400. 


AND   SEBTAlfV-lNJTJBm  TO   SsBTAUT— RAILBOADS— STATUTSS. 

CkxDBt  Miss.  1890,  I  103,  and  Code  1882,  %  8559,  declare  that  every  rail- 
load  employs  shall  have  the  same  rights  and  remedies  for  Injuries  sof- 
fered  by  him  from  the  act  or  omission  of  the  corporation  or  Its  employes 
as  are  allowed  by  law  to  other  persons  where  the  Injury  results  from  the 
nesUgence  of  a  superior  agent  or  oiBcer,  or  of  a  person  having  the  right 
to  control  or  direct  the  services  of  the  party  Injured,  etc.  Held,  that 
where  a  brakeman  In  an  action  for  Injuries  alleged  that  the  train  on 
which  he  was  Injured  was  under  the  direction  and  control  of  the  con- 
ductor and  engineer,  who  were  his  superior  oiBcers,  and  that  while  plain- 
tiff was  between  the  rails  to  turn  the  angle  cock  and  apply  the  air 
brakee  to  a  heavy  train  on  a  down  grade,  as  was  his  duty,  the  engineer 
suddenly,  and  without  signal  or  warning  to  plaintiff,  violently  backed  the 
engine  against  the  train,  so  as  to  cause  a  cowcatcher  on  the  rear  of  the 
tender  to  strike  plaintiff,  by  reason  of  which  his  arm  was  caught  between 
the  cowcatcher  and  drawhead  and  crushed,  the  declaration  stated  a  cause 
of  action  under  the  statute. 

X  Oaicb— Dahgkbovs  Affliangbs— Quxstion  tob  Jubt. 

Where,  In  an  action  for  Injuries  to  a  brakeman  by  being  caught  between 
the  rear  pilot  of  the  engine  and  the  next  car  as  he  was  applying  the  air 
brakee  to  a  heavy  train,  plaintiff  alleged  that  the  engine  with  such  rear 
pilot  was  a  dangerous  appliance  when  attached  to  a  freight  train.  In  that 
when  the  tender  was  backed  to  a  car  the  pilot  extended  under  the  car 
rendering  the  space  between  the  tender  and  the  car  unsafe  and  dangerous 
to  work  in,  and  that  when  plaintiff  was  performing  his  duty  in  standing 
between  the  rails  to  turn  on  the  air  he  was  struck  by  such  pilot,  thrown 
down,  and  Injured  before  the  drawheads  came  together,  such  allegations. 
If  proved,  presented  an  Issue  of  fact  as  to  defendant's  negligence  in  fur- 
nishing defective  appliances  for  submission  to  the  Jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi. 

Marcellus  Green,  for  plaintiff  in  error. 
Edward  Mayes,- for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  This  was  an  action  for  damages  for 
personal  injuries.  Besides  the  necessary  allegations  as  to  the  char- 
acter of  the  parties,  the  jurisdiction  of  the  court,  character  and  extent 
of  injuries  received,  and  damages  claimed  therefor,  the  declaration 
showed  substantially  that  on  the  4th  of  December,  1902,  the  defendant 
had  a  certain  through  freight  train,  numbered  85,  consisting  of  more 
than  10  cars  besides  the  engine  and  tender,  the  engine  being  numbered 
482,  and  the  train  under  the  direction  and  control  of  one  Smith,  con- 
ductor, and  one  Stewart*  engineman*  both  servants  of  the  defendant, 
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under  the  direction  and  control  of  whom,  as  his  superior  officers,  the 
plaintiff  was  in  the  discharge  of  his  duties  as  head  brakeman ;  that  the 
engine  numbered  482  was  an  unsafe  and  unsuitable  appliance  in  that 
freight  train,  in  that  it  was  negligently  equipped  on  the  rear  end  of  the 
tender  with  a  pilot  or  cowcatcher,  which  extended  when  the  tender  was 
backed  up  to  a  car  and  under  the  couple  of  the  car,  and  thereby  the 
place  between  the  tender  and  the  car  was  rendered  an  unsafe  and  dan- 
gerous place  to  work  in  going  between  the  rails  to  apply  the  air  cock 
when  necessary,  and  the  pilot  so  extended  under  the  car  left  no  place 
for  the  brakeman  to  stand,  as  the  said  pilot  would  strike  the  brakeman 
between  the  rails  and  knock  him  down  before  the  drawheads  would 
oome  together;  that  in  an  emergency,  which  is  fully  described,  and  al- 
leged to  have  been  occasioned  by  the  negligence  of  the  engineman,  it 
became  the  duty  of  the  plaintiff  to  go  on  the  track  at  a  time  when  the 
engine  was  disconnected  from  the  train  and  at  a  standstill,  eight  or  ten 
or  more  feet  from  the  train,  in  order  to  turn  the  angle  cock  and  apply 
the  air  bndces  to  the  heavy  train,  which  was  on  a  down  grade,  and 
beginning  to  move,  so  as  to  threaten  great  injury  to  the  property  of  the 
defendant,  and  hazard  to  the  lives  of  passengers  and  employes,  and  that 
while  thus  on  the  track,  in  the  exercise  of  due  care  in  the  discharge  of 
his  duty,  and  under  the  direction  and  control  of  the  engineman,  the 
engineman  suddenly,  and  without  warning  to  the  plaintiff,  and  without 
any  signal  from  the  plaintiff  to  back  his  engine,  backed  violently 
against  the  train  so  as  to  cause  the  cowcatcher  to  strike  the  plaintiff, 
Imock  his  feet  from  under  him  and  under  the  car,  and  catch  his  right 
arm  between  the  cowcatcher  and  the  drawhead,  and  crush  it  off ;  that 
in  the  emergency  described  at  the  time  and  place  set  out  the  engineman 
was  the  superior  officer  or  agent  of  the  defendant  over  plaintiff,  and 
having  the  right  to  control  and  direct  the  services  of  plaintiff  in  the 
duties  he  was  then  discharging. 

To  this  declaration  the  defendant  did  not  demur,  but  pleaded  the  gen- 
eral issue  and  "plea  of  contributory  negligence  in  short  by  consent." 
On  behalf  of  the  plaintiff  three  witnesses  testified — ^the  plaintiff  himself, 
and  one  W.  L.  Bass  and  one  G.  C.  Sutton,  who  were  both  present  at  the 
time  and  place  that  the  injury  was  received.  Having  introduced  this 
testimony  the  plaintiff  rested,  and  thereupon  the  defendant  moved  the 
court  to  exclude  the  evidence  offered  by  the  plaintiff,  and  to  direct  the 
jury  to  return  a  verdict  for  the  defendant  on  the  ground  that  the  case 
as  made  out  by  the  plaintiff  shows  that,  if  he  was  injured  at  all  by  any- 
body's negligence,  according  to  his  own  theory  he  was  injured  by  the 
negligence  of  the  engineer  working  on  the  same  train  on  whidi  he  was 
working,  and  in  the  very  job  that  he  was  engaged  upon,  and  it  is  one 
of  the  very  few  cases  that  fall  under  the  old  common-law  doctrine  of  the 
fellow  servant  rule,  as  fixed  by  section  193  of  the  Mississippi  Constitu- 
tion of  1890,  and  section  3559  of  the  Code  of  1892 ;  which  motion  the 
court  sustained,  and  instructed  the  jury  to  find  for  the  defendant,  and, 
the  verdict  being  returned  in  accordance  with  the  instructions  and  judg- 
ment rendered  thereon,  the  plaintiff  assigns  this  action  of  the  court  as 
error.  The  rule  which  obtains  in  the  United  States  courts  in  reference 
to  directing  a  verdict  in  dvil  cases  has,  of  late  years,  been  so  often  in- 
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voked  and  applied,  especially  in  cases  like  the  present,  that  its  terms 
have  become  matter  of  such  familiar  knowledge,  and  the  reported  cases 
in  which  it  has  been  applied  are  so  numerous,  that  it  is  not  necessary  to 
discuss  them,  or  even  to  cite  them.  Under  the  terms  of  the  section  of 
the  Constitution  of  Mississippi  referred  to  in  the  defendant's  motion  and 
above  cited,  it  is  the  opinion  of  tfie  majority  of  the  court  that  the  dec- 
laration in  this  case  states  a  cause  of  action,  independent  of  any  con- 
sideration that  is  due  to  the  allegations  of  the  defective  and  dangerous 
appliance  indicated  in  connection  with  the  engine.  It  is,  however,  the 
opinion  of  the  majority  of  the  court  that  the  allegations  on  that  subject 
present  an  issue  of  fact  for  submission  to  the  jury,  if  the  evidence  of- 
fered tends  to  support  it.  As  we  have  concluded  that  the  case  must 
be  reversed  and  remanded  for  a  new  trial  it  is  not  proper  that  we  should 
discuss  the  testimony  offered,  any  further  than  to  announce  that,  if  the 
jury  believe  the  witnesses,  the  evidence  the  plaintiff  introduced  was  suf- 
ficient, standing  alone  and  in  the  absence  of  contradictory  proof,  to 
suf^rt  a  verdict.  It  is  therefore  clear,  in  the  judgment  of  the  ma- 
jority of  the  court,  that  the  trial  court  erred  in  withdrawing  the  case 
from  the  jury;  that  it  should  have  been  submitted  to  the  jury  under 
proper  instructions;  and  that  it  is  carrying  the  rule  much  too  far  to 
insist  that  at  every  sta^e  in  the  trial  of  such  a  case  the  trial  judge  must 
or  may  consider  himself  as  acting  upon  a  motion  for  a  new  trial,  and 
whenever  it  is  his  impression  that  he  would  grant  a  new  trial  if  the 
jury  should,  on  the  testimony  then  before  them  and  under  such  ap- 
propriate instructions  as  he  might  give  them,  return  a  verdict  against 
one  of  the  parties  which  he  on  a  motion  for  a  new  trial  would  set  aside, 
he  should  at  once  direct  a  verdict  without  further  hearing  and  con- 
sideration of  the  case. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  case  remand- 
ed to  that  court,  with  instructions  to  award  the  plaintiff  a  new  trial. 


BUTLER  et  aL  v.  OARTER  &  RUSSELL  PUB.  CO. 

(Gircnlt  Gonrt  of  Appeals,  Fifth  Circuit    February  15,  lOOS.) 

No.  1,428. 

1.  LxBSE/— SuvncisifCT  ov  Declaration— iDENTnnoATioN  of  Pulirtut  with 

PnSOIf  LlBSUBD. 

A  declaration  In  an  action  for  libel  by  the  publication  of  an  article  set 
oat,  and  which  related  to  a  woman  described  therein  aa  widely  known  as 
"Annie  Oakley,"  and  as  having  been  a  famous  rifle  shot  who  had  given 
public  ezhibitloiifl,  etc.,  which,  in  addition  to  an  allegation  that  the  libel 
was  published  of  and  concerning  plaintiff,  further  alleges  that  plaintiff 
bad  acquired  great  skill  in  shooting  with  a  rifle,  and  had  given  public 
exhibitions,  and  was  widely  known  by  the  name  of  "Annie  Oakley/'  suf- 
ficiently shows  on  its  face  that  the  article  related  to  plaintiff. 

1  Bams. 

It  is  not  necessary  that  a  declaration  in  libel  should  identify  the  plain- 
tiff with  every  description  in  the  libel,  since  such  rule  would  enable  one 
to  publish  libels  with  impunity  by  Inserting  misdescriptions  in  some  re- 
spects not  essential  to  a  general  understanding  of  the  person  meant 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Florida. 

The  declaration,  after  showing  that  the  plaintiff,  Mrs.  Frank  B.  Butler,  li 
a  citizen  and  resident  of  the  state  of  New  Jersey,  and  that  the  defendant  the 
Garter  &  Russell  Publishing  Oompsnj,  Is  a  Florida  corporation,  la  as  follows : 

"(1)  That,  before  and  at  the  time  of  the  committing  of  the  grieTances  h«e- 
inafter  alleged,  the  plaintiff,  Mrs.  Frank  E.  Butler,  was  a  professional  rifle 
shot,  and  had  acquired  great  skill  In  the  art  of  shooting  a  rifle,  at  both  sta- 
tionary and  moving  objects,  and  was  widely  known  under  the  name  of  'Annie 
Oakley/  and  under  that  name  had  acquired  the  reputation  among  many  people 
of  being  the  best  and  most  accurate  woman  rifle  shot  In  the  world,  and  under 
the  said  name  had  given  many  exhibitions  of  her  skill  in  the  use  of  the  rifle, 
for  which  she  charged  compensation,  and  from  which  exhibitions  she  derived 
a  large  income,  and  at  the  time  of  committing  the  grievances  hereinafter  men- 
tioned her  occupation  consisted  In  giving  exhibitions  of  her  skill  as  such,  and 
from  which  she  derived  a  large  Income. 

'*(2)  That  on  the  18th  day  of  August,  A.  D.  1903,  the  defendant  was  the 
proprietor,  printer,  and  publisher  of  a  certain  newspaper  published  In  the  dty 
of  Jacksonville,  Duval  county,  Florida,  called  'The  Metropolis,'  and  that  on 
the  said  day  the  following  libel  was  falsely  and  maliciously  published  there- 
in of  and  concerning  the  plaintiff,  Mrs.  Frank  E.  Butier,  that  is  to  say : 

"'Dope  Caused  Her  Downfall.  Annie  Oakley  [meaning  the  plaintiff,  Mrs. 
Frank  E.  Butler]  is  now  In  jail.  Famous  daughter-in-law  of  Buffalo  BUL 
Her  Appetite  for  Drugs  Drove  Her  to  Steal  the  Trousers  of  a  Negnh  [meaning 
thereby  that  the  plaintiff,  Mrs.  Frank  B.  Butier,  had  been  guilty  of  the  crime 
of  larceny].' 

'*  'The  Greatest  Female  Rifle  Shot  in  the  World  [meaning  the  plaintiff,  Mrs. 
ITrank  E.  Butler]  Ck)mes  to  Grief  in  Chicago,  the  City  where  She  [meaning 
the  plaintiff,  Mrs.  Frank  E.  Butler]  Excited  the  Admiration  of  Thousands  a 
Few  Years  Ago. 

"  'Chicago,  Aug.  IS. — ^A  woman  who  declares  she  la  a  daughter-in-law  of 
^'Buffalo  Bill,"  and  the  most  famous  rifle  shot  in  the  world,  lies  in  a  cell  of 
the  Harrison  Street  Station  under  a  Bridewell  sentence  for  stealing  the  trou- 
sers of  a  negro,  in  order  to  get  money  with  which  to  buy  cocaine.  She  cried 
while  saying  that  for  her  spectacular  markmanship.  King  Edward  himself 
once  led  the  applause  in  the  courtyard  of  Buckingham  Palace. 

"  'When  arrested  on  the  complaint  of  Charles  Curtis,  a  negro,  she  was  liv- 
ing at  140  Sherman  Street  She  gave  the  name  of  Elizabeth  Cody,  but  It 
occurred  to  no  one  to  connect  her  with  Col.  Cody's  famous  daughter-in-law. 
However,  when  brought  before  Justice  Caverly,  she  declared  that  she  was  the 
famous  show  woman. 

"  •  "I  plead  guilty,  your  honor,  but  I  hope  you  will  have  pity  on  me,**  she 
begged.  "An  uncontrollable  appetite  for  drugs  has  brought  me  here.  I  began 
the  use  of  it  years  ago  to  steady  me  under  the  strain  of  the  show  life  I  was 
leading,  and  now  It  has  lost  me  everything.  Please  give  a  chance  to  pull  my- 
self together.** 

"  The  striking  appearance  of  the  woman,  whom  the  crowd  at  the  World's 
Fair  admired,  is  now  entirely  gone.  Hers  is  one  of  the  extreme  cases  which 
have  come  up  in  the  Harrison  Street  Police  Court.  She  is  to  be  taken  to  the 
Bridewell  to  serve  out  a  sentence  of  $45.00  and  costs. 

"  •  "A  good,  long  stay  in  the  Bridewell  will  do  you  good,"  said  the  Court. 

"'Annie  Oakley's  husband,  Sam  Cody,  died  In  England.  Their  son  Vivien 
is  now  with  Col.  Cody  at  the  latter's  ranch,  on  the  North  Platte.  Annie  left 
"Buffalo  Blir*  two  years  ago,  and  has  since  been  drifting  around  the  country 
with  stray  shows.' 

"And  the  plaintiff  says  she  Is  damaged  thereby  to  the  amount  of  ten  thou- 
sand ($10,000)  dollars,  for  which  she  asks  judgment" 

The  defendant  appeared  and  demurred  to  the  declaration,  alleging  that  ^t 
Is  bad  In  substance."  The  Circuit  Court  sustained  the  demurrer,  and  entered 
judgment  for  the  defendant  The  plaintiff  brought  the  case  here,  and  assigns 
as  error  the  judgment  of  the  Circuit  Court  sustaining  the  demurrer  t*  the 
declaration. 
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J.  N.  Stripling  (A.  H.  Larkin,  on  the  brief),  for  plaintiff  in  error. 
Alex.  St.  Clair-Abrams,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge,  after  making  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

The  Circuit  Court  having  sustained  the  demurrer  to  the  declaration, 
the  sole  question  presented  for  our  consideration  is  as  to  the  correctness 
of  that  ruling.  No  question  is  raised  as  to  the  proper  allegation  of  the 
act  of  publication,  nor  as  to  the  statement  of  the  matter  alleged  to  be 
defamatory.  And  no  question  is  raised  as  to  the  actionable  quality 
of  the  language  published,  for  it  is  clearly  such  as  would  subject  the 
party  charged  to  an  indictment  for  a  crime  involving  moral  turpitude, 
or  subject  her  to  infamous  punishment. 

The  chief  objection  made  to  the  declaration  is  that  it  does  not  "show 
on  its  face  that  the  defamatory  words  were  published  of  and  concerning 
the  plaintiflF,  Mrs.  Frank  E.  Butler."  The  libel  complained  of  does 
not  contain  the  name  of  the  plaintiff,  and  it  is  therefore  clear  that,  to 
show  a  right  of  action  on  account  of  the  defamatory  words,  she  must 
make  such  allegations  as  will  show  that  she  was  meant — that  the  publi- 
cation relates  to  her.  By  statute,  in  many  jurisdictions,  it  is  made  suf- 
ficient to  allege  generally  that  the  defamatory  words  were  spoken  or 
published  of  the  plaintiff.  Townshend  on  Slander  &  Libel,  §  310; 
13  Ency.  Pldg.  &  Prac  40.  But  in  Florida  there  is  no  statute  to  this 
effect,  and  the  declaration  must  be  examined  as  at  common  law ;  and 
we  assume  that,  in  the  absence  of  a  statute,  the  averment  found  in  the 
declaration  that  the  libel  was  published  "of  and  concerning  the  plain- 
tiff'* would  not  be  sufficient.  Townshend  on  Slander  &  Libel,  §  316. 
Where  the  language  published  does  not  naturally  and  per  se  refer  to  the 
plaintiff,  and  requires  extrinsic  matter  to  show  its  relation  to  the  plain- 
tiff, the  declaration  must  allege  by  way  of  inducement  such  extrinsic 
matter.  Townshend  on  Slander  &  Libel,  §  308.  Has  the  plaintiff  con- 
formed to  this  rule? 

She  does  not  rest  alone  on  the  averment  that  the  libel  was  "published 
of  and  concerning  the  plaintiff,"  but  she  seeks  to  remove  all  ambiguity 
as  to  its  application  by  the  following  averment : 

"muit,  before  and  at  the  committing  of  the  grlevaDces  hereinafter  alleged, 
the  plaintiff  was  a  professional  rifle  shot,  and  had  acquired  great  skill  In  the 
art  of  shooting  a  rifle  at  both  stationary  and  moving  objects,  and  was  widely 
known  under  the  name  of  'Annie  Oakley/  and  under  that  name  had  acquired 
the  reputation  among  many  people  of  being  the  best  and  most  accurate  woman 
rifle  shot  in  the  world,  and  under  the  said  name  had  given  exhibitions  of  her 
flikiU  In  the  use  of  the  rifle,  for  which  she  charged  compensation,  and  from 
which  exhibitions  she  derived  a  large  income." 

This  averment  is  to  be  read  in  connection  with  the  alleged  libel  copied 
in  the  declaration.  Looking  at  that,  we  find  that  it  relates  to  one 
widely  known  as  "Annie  Osdkley,"  one  who  is  a  professional  shot,  one 
who  had  acquired  great  skill  in  shooting,  and  one  who  had  given  pub- 
He  exhibitions  as  an  expert  shot.  The  declaration  shows,  therefore, 
that  the  publication  not  only  refers  to  the  plaintiff  by  a  name  by  which 
she  was  known,  but  that  it  refers  to  her  vocation  and  skill,  both  of  a 
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kind  unusual  with  women.  In  substance,  therefore,  on  this  point,  the 
declaration  says  that  the  plaintiff  is  known  to  the  public  as  "Annie 
Oakley,"  and  that  she,  the  plaintiff,  is  the  person  who  is  defamed  by 
that  name;  and,  to  make  her  identity  clearer,  she  points  out  several 
events  in  her  life  that  appear  to  be  referred  to  in  the  publication,  which 
would  probably  identify  her  as  the  party  defamed,  even  if  no  name  had 
been  used.  We  are  of  the  opinion  that  the  declaration  sufficiently  al- 
leges that  the  libel  charged  was  published  of  the  plaintiff. 

But  it  is  claimed  that,  as  the  publication  asserted  that  the  woman  re- 
ferred to  was  the  daughter-in-law  of  Buffalo  Bill,  it  is  essential  that  the 
plaintiff  allege  that  she  occupied  that  relation.  This  contention  is 
made,  also,  as  to  other  matters  of  description  in  the  libel.  It  is  not  nec- 
essary for  a  plaintiff  to  make  averments  to  satisfy  every  description  in 
a  libel.  To  establish  such  a  rule  would  enable  one  to  libel  with  im- 
punity, by  adding  to  a  description  which  everybody  would  understand 
one  that  did  not  appertain  to  the  person  slandered.  Mix  v.  Woodward, 
12  Conn.  262,  282. 

The  judgment  is  reversed,  and  the  cause  remanded  with  instruc- 
tions to  overrule  the  demurrer. 


SUPREME  COUNCIL  A.  L.  H.  t.  McALABNEY. 

(Olrcoit  Court  of  Appeals,  Third  Circnlt    February  18,  190S.) 

No.  45. 

Mutual  Benefit  Inbitbancb— Rescission  of  Contbaot— Laches. 

Where  an  assessment  Insurance  association  passed  a  by-law  which 
amounted  to  a  renunciation  of  its  contracts  and  entitled  a  member  to  re- 
scind his  contract  and  recover  the  premiums  paid  thereon,  but  no  action 
was  brought  therefor  until  three  years  and  seven  months  after  the  pass- 
age of  the  by-law,  an  affidavit  of  defense  which  sets  up  that  no  claim  for 
rescission  had  previously  been  made,  and  that  during  the  delay  a  large 
number  of  members  who  might  have  been  assessed  for  the  payment  of 
plaintifTs  claim  died  or  ceased  to  be  members,  and  that  new  members 
were  taken  In  without  any  notice  of  the  claim,  is  sufficient  on  its  face  to 
show  such  laches  as  would  prevent  a  summary  Judgment  against  the  as- 
sociation. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 
For  opinion  below,  see  131  Fed.  638. 

Frank  P.  Prichard,  for  plaintiff  in  error. 
J.  H.  Brinton,  for  defendant  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

ACHESON,  Circuit  Judge.  The  judgment  brought  before  us  by 
this  writ  of  error  for  review  was  rendered  against  the  defendant  (the 
plaintiff  in  error)  for  want  of  a  sufficient  affidavit  of  defense. 

Of  course,  for  present  purposes,  we  must  accept  as  true  all  the  dis- 
tinct averments  and  specific  statements  of  fact  contained  in  that  affi- 
davit. The  plaintiff  (McAlarney)  was  the  holder  of  an  insurance  cer- 
tificate for  $5,000,  issued  to  him  by  the  defendant  association,  similar 
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to  fhe  certificates  which  were  involved  in  the  cases  of  Supreme  Coundl, 
etc,  V.  Black,  123  Fed.  650,  59  C.  C  A.  414,  and  Supreme  Council,  etc, 
V.  Daix,  130  Fed.  101,  heretofore  decided  by  this  court,  and  Supreme 
Council,  etc.,  v.  Lippincott  (which  we  have  just  decided)  134  Fed.  824. 
The  plaintifiTt  cause  of  action  is  the  alleged  anticipatory  breach  of  his 
insurance  contract  growing  out  of  the  defendant's  action  in  adopting 
in  August,  1900,  and  putting  into  effect  on  October  1,  1900,  a  by-law 
reducing  its  insurance  certificates  from  $5,000  to  $2,000.  This  suit 
was  not  brought  until  May  10,  1904.  The  suit  it  for  the  recovery 
back  of  the  assessments  the  plaintiff  paid  upon  his  certificate,  and  pro- 
ceeds as  upon  a  rescission  of  the  contract. 

Under  the  averments  of  the  affidavit  of  defense  it  must  be  taken  (for 
the  present)  that  the  plaintiff  did  not  protest  against  the  by-law,  and 
never  notified  the  defendant  that  he  rescinded  the  contract,  and  that 
he  did  no  act  indicating  an  intention  to  rescind  the  contract,  until  he 
brought  this  suit  on  May  10, 1904,  three  years  and  seven  months  after 
the  right  to  elect  to  rescind  the  contract  had  accrued  to  him.  The  affi- 
davit of  defense  further  sets  out  that  the  revenues  of  the  defendant 
association  are  derived  from  assessments  levied  against  its  members 
whenever  its  obligations  require ;  that  its  officers  did  not  know  of  the 
plaintiff's  claim,  and  therefore  did  not  provide  for  the  same  in  calling 
assessments  during  the  period  between  the  time  the  right  of  rescission 
accrued  to  the  plaintiff,  in  October,  1900,  and  the  bringing  of  this  suit, 
in  May,  1904 ;  that  during  that  time  about  3,000  members  have  either 
died  or  dropped  out  of  the  association,  against  whom  assessments 
would  have  been  laid  proportionately,  and  collected,  with  which  to 
pay  the  plaintiff's  claim ;  that  during  said  time  125  persons  joined  the 
association  in  ignorance  of  the  plaintiff's  claim;  that  the  defendant 
association  has  been  conducting  its  affairs  on  the  belief  that  no  such 
claim  existed  as  the  plaintiff  now  makes ;  and  that  the  defendant  has 
suffered  damage  in  the  respects  mentioned  through  the  delay  of  the 
plaintiff  in  rescinding  his  contract.  Without  further  recitation  of  the 
statements  of  the  affidavit  of  defense,  we  content  ourselves  with  say- 
ing that  we  thiiik  the  affidavit  is  fuller  and  more  specific  in  regard  to 
the  changed  circumstances  of  the  defendant  association  and  the  injury 
to  the  association  from  the  plaintiff's  delay  in  signifying  his  election 
to  rescind  than  was  the  affidavit  of  defense  in  Daix's  Case,  130  Fed. 
101. 

The  action  of  the  defendant  in  passing  and  putting  into  effect  the 
offending  by-law  did  not  bind  the  plaintiff  or  affect  his  contract  of  in- 
surance. But  he  thereby  acquired  the  right  of  electing  either  to  treat 
the  attempted  reduction  of  his  certificate  as  a  breach  of  the  contract  and 
ground  for  the  rescission  thereof,  or  else  to  abide  by  his  contract  He 
was,  however,  bound  to  exercise  his  right  of  rescission,  if  at  all,  within 
a  reasonable  time.  What  is  a  reasonable  time  depends  upon  the  cir- 
cumstances of  the  particular  case.  Where  the  facts  are  in  dispute, 
ordinarily  the  question  is  for  the  jury.  Where  the  facts  are  not  in  dis- 
pute, die  question  is  one  of  law  for  the  court  Morgan  v.  McKee,  77 
Pa.  228,  231. 

It  will  be  perceived  that  the  only  question  we  are  called  on  to  deter- 
mine at  this  time  is  whether  the  affidavit  of  defense  was  sufficient  to 
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prevent  t  summary  judgment  against  the  defendant.  We  think  it  was, 
as  respects  its  averments  of  the  great  delay  of  the  plaintiff  in  signifying 
his  election  to  rescind  the  contract,  and  uie  injurious  consequences  to 
the  defendant  association  resulting  from  that  delay.  It  seems  to  us 
that  the  affidavit  of  defense  fairly  and  sufficiently  raised  the  defense 
that  the  delay  of  the  plaintiff  in  signifying  his  election  to  rescind  was 
both  unreasonable  and  hurtful  to  the  defendant,  and,  therefore,  that 
the  plaintiff  had  lost  his  right  to  treat  the  contract  as  rescinded  and 
recover  back  the  assessments  he  had  paid.  This  is  as  far  as  it  is  neces- 
sary for  us  to  go.  To  go  further  would  be  improper,  for,  comparing 
the  plaintiff's  statement  of  claim  and  the  affidavit  of  defense,  we  dis- 
cover that  there  is  a  dispute  between  the  parties  as  to  the  facts  of  the 
case. 

We  ought  to  add  that  there  are  matters  set  forth  in  the  affidavit  of 
defense  to  which  we  have  not  deemed  it  necessary  to  refer,  and  that  our 
silence  is  not  to  be  regarded  as  importing  any  opinion  upon  the  ques- 
tions arising  out  of  these  matters. 

The  judgment  against  the  defendant  for  want  of  a  sufficient  affidavit 
of  defense  is  reversed,  and  the  cause  is  remanded  to  the  Circuit  Court 
for  further  proceedings. 


KBLLY  v.  MALOTT. 

(drcalt  Oourt  of  Appeals,  Seventh  Circuit    January  8, 1906.) 

No.  1.105. 

1.  OaBBDEBB— OONTBAOT    FOB   GaBBIAOB    OF    BXFBEM    MSSSBBOBBS— BXBICPTION 
FBOM  LT ABILITY. 

A  railroad  company  maj  lawfully  exempt  itself  by  contract  with  an 
express  company  using  its  cars  from  liability  for  negligence  of  Its  em- 
ployte  causing  the  Injury  of  express  messengers  occupying  such  cars,  and, 
where  a  messenger  has  assented  to  such  exemption  In  his  contract  of  em- 
ployment with  the  express  company,  there  can  be  no  recovery  from  the 
railroad  company  for  his  Injury  or  death. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9,  Cent  Dig.  GarrieiB,  U  1252- 
1263.1 

X  NsoLiGKifCB— Pleading— Gboss  Nboligbngb. 

A  characterization  of  defendant's  negligence  as  gross,  in  a  declaration^ 
does  not  change  the  legal  effect  of  the  allegation  from  what  it  would  have 
been,  had  the  term  '^negligence"  alone  been  used. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  87,  Gent  Dig.  Negligence^  1 15.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Illinois. 

The  declaration,  in  two  counts,  alleged  that  Kelly,  a  messenger  of  the 
Adams  Express  Company,  while  in  the  discharge  of  his  duties  in  an  express 
car  In  one  of  defendant's  trains,  was  killed  in  a  collision  that  occurred  through 
the  "gross  negligence*'  of  the  defendant  The  first  count  charged  that  defend- 
ant's "gross  negligence"  grew  out  of  the  train  crews'  handling  of  the  trains 
that  collided ;  the  second,  out  of  the  acts  and  omissions  of  the  train  dispatch- 
ers. 

A  plea  was  filed  In  which  two  contracts  were  set  forth— one  between  Kelly 
and  the  express  company,  and  the  other  between  the  express  company  and 
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dcfendflxit  The  preamble  of  the  first  recites  that  railroad  companies  require 
0f  the  express  company,  as  a  condition  of  permitting  a  messenger  to  trarel 
upon  their  cars  or  other  conveyances  in  the  performance  of  his  duties  as  mes- 
senger, that  the  railroad  companies  shall  be  indemnified  against  and  released 
ftom  all  liability  for  and  in  respect  of  any  damage  or  injury  which  may  be 
sostained  by  the  messenger  in  the  course  of  his  employment,  whether  the  same 
be  occasioned  by  the  'Negligence"  of  the  railroad  companies  or  otherwise,  in 
the  body  of  the  contract  Kelly  fully  consents  to  and  ratifies  each  and  eyery 
bond  or  other  instrument  or  contract  of  indemnity  against  such  liability,  and 
each  and  eyery  release  from  such  liability,  or  other  similar  contract  executed 
and  to  be  executed  by  the  express  company  to  any  railroad  company  or  other 
carrier,  and  agrees  to  assume  all  risk  of  death  or  accident  or  damage  to  him 
or  his  property,  and  releases  and  discharges  the  Adams  Express  Company  and 
any  railroad  company  in  whose  cars  he  may  travel  in  the  performance  of  his 
duties  from  any  and  all  claims,  liabilities,  and  demands  of  every  kind,  nature, 
and  description  for  or  on  account  of  his  death,  or  any  injury  or  damage  to 
his  person  or  property  of  any  kind  or  nature,  whether  caused  by  the  "negli- 
gence" of  the  Adams  Express  Company,  or  of  any  railroad  company,  or  oth- 
erwise. By  the  second  contract  the  defendant  permitted  the  Adams  Express 
Company  to  carry  on  its  express  business  on  the  lines  of  railroad  operated  by 
the  defendant,  and  provided  for  the  carriage  on  such  lines  of  the  employto 
of  the  express  company,  and  of  the  merchandise  and  property  handled  by  it 
over  such  lines ;  and  the  Adams  Express  Company,  in  turn,  assumed  all  risk 
of  loss  or  damage  that  might  arise  or  result  from  its  operations  under  the 
contract,  and  agreed  to  save  the  defendant  harmless  against  the  same,  and  to 
protect  him  against  claims  that  might  be  made  upon  him  for  loss  or  damage, 
elthor  to  the  employes  of  the  express  company,  or  to  the  property  in  Its 
charge^  whether  such  loss  or  damage  should  occur  through  the  "gross  negli- 
gence" of  the  defendant  or  his  employes,  or  otherwise.  The  plea  further 
averred  that  at  the  time  Kelly  was  injured  he  was  being  carried  on  the  rail- 
road of  the  defendant  under  the  terms  of  the  contracts  between  him  and  the 
express  company  and  between  the  express  company  and  the  defendant,  and 
not  otherwise. 

A  general  demurrer  to  this  plea  was  overruled,  and  the  Judgment  followed 
which  is  now  under  review. 

William  B.  Wright,  for  plaintiff  in  error. 
John  G.  Williams,  for  defendant  in  error. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

BAKER,  Circuit  Judge  (after  stating  the  facts).  The  declaration 
counts  on  "gross  negligence."  Though  the  plea  shows  that  the  contract 
between  the  express  company  and  the  defendant  contained  an  exemp- 
tion from  the  consequences  of  "gross  negligence,"  the  plea  can  be  taken 
only  as  relying  on  a  forgiveness  of  "negligence,"  because  Kelly  did  not 
authorize  the  express  company  to  make  a  broader  contract  on  his  be- 
half. 

If  the  declaration  be  construed  to  charge  the  defendant  only  with 

"negligence,"  the  plea  presents  an  absolute  bar.    Baltimore,  etc.,  R. 

Co.  V.  Voight,  176  U.  S.  498,  20  Sup.  Ct  385,  44  L.  Ed.  660 ;  Northern 

Pacific  Ry.  Co.  v.  Adams,  192  U.  S.  440,  24  Sup.  Ct.  408,  48  L.  Ed. 

613;  Boering  v.  Chesapeake  Beach  Ry.  Co.,  193  U.  S.  442,  24  Sup.  Ct 

615,  48  L.  Ed.  742;  Blank  v.  111.  Cent.  R.  Co.,  182  111.  332,  55  N.  E. 

332;   Louisville,  etc.,  R.  Co.  v.  Keefer,  146  Ind.  21,  44  N.  E.  796,  38 

L.  R.  A.  93,  68  Am.  St.  Rep.  348 ;  Pittsburgh,  etc.,  R.  Co.,  v.  Mahoney, 

148  Ind.  196,  46  N.  E.  917,  47  N.  E.  464,  40  L.  R.  A.  101,  62  Am.  St 

Rep.  503 ;   Russell  v.  Pittsburgh,  etc.,  R.  Co.,  157  Ind.  305,  61  N.  E. 

678,  55  L.  R.  A.  253,  87  Am.  St  Rep.  214;   Payne  v.  Terre  Haute, 
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etc.,  R.  Co.,  167  Ind.  616,  62  N.  E.  472,  66  L.  R.  A.  472;  Peter- 
«on  V.  Chicago,  etc,  Ry.  Co.  (Wis.)  96  N.  W.  632. 

So  the  question  comes  to  this:  Does  the  injection  of  the  word 
''gross"  into  the  declaration  make  out  a  case  despite  the  plea? 

Some  books  and  cases  speak  of  negligence  as  slight,  ordinary,  and 
gross.  If  one  owes  great  care,  his  failure  to  come  up  to  the  mark  is 
called  "slight  negligence";  if  ordinary  care,  "ordinary  negligence"; 
if  slight  care,  "gross  negligence,"  But  why  stop  there?  Vrtiy  not 
subdivide  each  of  the  three  into  three  further  classes?  For  example: 
If  one  owes  great  care,  he  may  have  missed  the  mark  in  one  instance  a 
foot  (slight),  in  another  a  yard  (just  an  ordinary  miss),  and  in  yet  an- 
other a  mile  (gross).  And  similarly  if  one  owes  ordinary  care  or  slight 
care.  It  seems  to  us  that  the  whole  attempt  to  classify  negligence  has 
resulted  from  a  misapprehension.  "Negligence"  is  merely  a  word  of 
denial.  "Care"  is  the  positive  word.  It  is  familiar  and  sound  doctrine 
that  there  are  degrees  of  care.  But  "care"  cannot  properly  be  divided 
into  abstract  and  absolute  classes.  The  quantum  of  care  required  in  a 
particular  case  is  determined  from  the  relations  of  the  parties  and  the 
facts  of  the  situation,  and  is  proportionate  to  the  danger  reasonably  to 
be  apprehended.  Whatever  the  required  degree  of  care,  the  failure  to 
measure  up  to  it  is  the  ground  of  complaint.  But  failure  is  failure. 
The  cause  of  action  flows  from  the  failure  to  exercise  the  full  degree  of 
care  that  was  due.  The  injuries  are  what  they  are.  The  innocent  suf- 
ferer is  entitled  to  full  compensation  on  account  of  the  defendant's  fail- 
ure to  bestow  the  fullness  of  care  demanded  by  the  situation.  He  is  to 
receive  no  more,  no  less,  than  full  compensation,  because,  though  the 
defendant's  lack  may  be  a  variable,  any  lack  supplies  a  cause  of  action, 
and  his  injuries,  which  measure  the  value  of  the  cause  of  action,  are  a 
constant. 

The  division  of  negligence  into  slight,  ordinary,  and  gross  may  have 
originated  in  an  endeavor,  unconscious,  perhaps,  to  justify  exemplary 
damages  where  only  compensative  should  be  allowed.  One  who  unin- 
tentionally fails  in  his  duty,  and  thereby  causes  an  injury,  should  make 
complete  compensation.  But  to  warrant  punishment,  there  must  be  an 
actual  or  constructive  intent  to  inflict  the  injury.  Negligence  and 
willfulness  are  as  unmixable  as  oil  and  water.  "Willful  negligence"  is 
as  self-contradictory  as  "guilty  innocence." 

The  substantive  remains  the  same  substantive,  whatever  the  adjec- 
tive. In  Railroad  Co.  v.  Lockwood,  17  Wall.  367,  21  L.  Ed.  627,  the 
Supreme  Court  said : 

•*In  each  case  the  negligence,  whatever  epithet  we  give  It,  Is  failure  to  be- 
stow the  care  and  skill  which  the  situation  demands ;  and  hence  it  is  more 
strictly  accurate,  perhaps,  to  call  it  simply  'negligence.'  And  this  seems  to 
be  the  tendency  of  modern  authorities.  *  *  *  In  the  case  before  us,  the 
law,  in  the  absence  of  special  contract,  fixes  the  degree  of  care  and  diligence 
due  from  the  railroad  company  to  the  persons  carried  on  its  trains.  A  failure 
to  exercise  such  care  and  diligence  is  negligence.  It  needs  no  epithet  properly 
and  legally  to  describe  it" 

See,  also,  Milwaukee,  eta,  Ry.  Co.  v.  Arms,  91  U.  S.  489,  492,  23  L. 
Ed.  374;  Purple  v.  Union  Pacific  R.  Co.,  114  Fed  123,  51  C.  C.  A. 
664,  67  L.  R.  A.  700. 

The  judgment  is  affirmed. 
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In  re  PHILIP  SBMMBB  GLASS  CO. 
(Gbrcnlt  Gourt  of  Appeals,  Second  Otrcolt    January  12»  lOOS.) 

1.  BANKBUFTCT— COlOOBBCIAIi     PAfXB— iNDOBSEMXirr— BANSBtTPT'B     LlABIUTT 

— PnovABzx  Debts. 

The  liability  of  a  bankrupt  Indorser  of  commercial  paper  which  did  not 
become  absolute  until  after  the  filing  of  the  petition  is  a  debt  provable  in 
bankruptcy. 

[ISd.  Note.— For  cases  in  point,  see  toL  6,  Cent  Dig.  Bankruptcy,  S|  470» 
476.] 

2.  SiJCfr— Mdtuai.  GBBorrs—SBT-Orr. 

Bankr.  Act  July  1,  1898,  c.  541,  1 1,  subd.  11,  80  Stat  544  [U.  S.  Comp. 
St  1901,  p.  8419],  provides  that  the  word  "debt"  shall  include  any  debt, 
demand,  or  claim  provable  in  bankruptcy ;  and  section  68  (30  Stat.  565  [U. 
8.  OHnp.  St  1901,  p.  8450])  declares  that  in  all  cases  of  mutual  debts  or 
mutual  credits  between  the  estate  of  a  bankrupt  and  a  creditor  the  account 
shall  be  stated,  and  one  debt  shall  be  set  off  against  the  other,  and  the 
balance  only  shall  be  allowed  or  paid.  Held  that,  where  a  national  bank 
was  indebted  to  a  bankrupt  on  a  deposit,  and  he  was  indebted  to  the  bank 
as  Indorser  on  a  note,  which  liability  did  not  become  absolute  until  after 
the  filing  of  the  bankrupt's  petition,  the  bankrupt's  liability  as  indorser 
being  a  provable  debt  the  bank  was  entitled  to  set  off  the  deposit  against 
such  liability  and  prove  the  remainder  against  the  bankrupt's  estate. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

This  cause  comes  here  on  appeal  from  an  order  of  the  District  Court, 
Southern  District  of  New  York,  confirming  a  report  of  a  referee  in 
bankruptcy  which  allowed  the  cUum  of  the  First  National  Bank  of  Jer- 
sey City  for  $8,519.27  against  the  bankrupt's  estate. 

Martin  Conboy,  for  appellant. 
Hamilton  Wallb,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  It  seems  unnecessary  to  add  an3rthing  to  the  dis- 
cussion of  the  case,  which  will  be  found  in  the  report  of  the  referee, 
11  Am.  Bank  Rq>.  665.  It  was  held  in  N.  Y.  County  National  Bank 
V.  Massey,  192  17.  S.  138,  24  Sup.  Ct.  199,  48  L.  Ed.  380,  that,  in  the 
absence  of  fraud  or  collusion,  a  bank  which  holds  promissory  notes  of 
a  bankrupt  need  not  surrender  a  deposit  balance  standing  to  the  credit 
of  the  bankrupt  on  the  day  of  the  adjudication  in  bankruptcy,  but 
may  set  it  off  against  said  notes,  and  prove  for  the  amount  remaining 
due  after  such  set-off.  The  appellant  seeks  to  differentiate  the  case 
at  bar  on  the  ground  that  the  notes  held  by  the  First  National  Bank 
were  not  due  at  the  date  of  adjudication  (they  have  since  matured),  and 
that  the  bankrupt  was  not  the  maker,  but  the  indorser,  wherefore  the 
notes  did  not  constitute  a  "debt"  of  the  bankrupt  His  argument  is  in- 
teresting and  ingenious,  but  entirely  disregards  section  1,  subd.  11, 
Bankr.  Act  July  1, 1898,  c  541,  30  Stat.  644  fU.  S.  Comp.  St.  1901,  p. 
3419],  which  provides  that  the  word  "debt,  when  used  in  said  act, 
"shall  include  any  debt,  demand,  or  claim  provable  in  bankruptcy." 
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That  meaning  must  be  given  to  the  word  when  used  in  the  set-off  sec- 
tion (section  68,  30  Stat  565  [U.  S.  Comp.  St  1901,  p.  3450]): 

''In  all  cases  of  mutual  debts  or  mutual  credits  between  the  estate  of  a 
bankrupt  and  a  creditor  the  account  shall  be  stated  and  one  debt  shall  be  set 
off  against  the  other  and  the  balance  onlj  shall  be  allowed  or  paid." 

To  determine,  therefore,  whether  the  holder  of  a  claim  is  entitled 
to  the  benefit  of  section  68,  it  is  necessary  only  to  inquire  whether  his 
claim  is  one  provable  in  bankruptcy. 

We  concur  with  the  Court  of  Appeals  for  the  Third  Circuit  (Moch 
V.  Market  St  Nat  Bank,  107  Fed.  897,  47  C.  C.  A.  49)  in  the  con- 
clusion that  the  liability  of  a  bankrupt  indorser  of  commercial  paper 
which  did  not  become  absolute  till  aner  the  filing  of  the  petition  it  a 
debt  provable  in  bankruptcy. 

The  order  appealed  from  is  affirmed,  with  coata. 


UNITED  STATES  v.  AMERICAN  SURETY  00.  OF  NEW  YORK. 

(Circuit  Court  of  AKwals,  First  Clrcoit    Fsbmary  8»  190S.) 

No.  654. 

1.  UifiTBo  States— Bond  or  CoRraAcroB  worn  Public  Wobk— DisTBiBtnnoH 

OF  Pboobbdb. 

In  the  distribution  of  the  proceeds  recovered  on  the  bond  of  a  contractor 
for  government  work,  conditioned  as  required  by  Act  Aug.  13,  1894,  c. 
280,  28  Stat  278  [U.  S.  Comp.  St  1901,  p.  2528],  the  United  States  Is  not 
entitled  to  ];«1orlt7  over  laborers  or  materialmen  who  are  also  secured  by 
the  bond. 

[Ed.  Note.— For  cases  In  point,  see  voL  47,  Cent  Dig.  United  States,  1 69.] 

2.  SAICB— LlABILITT  OF  SURBTIBS. 

The  liability  of  the  sureties  on  the  bond  of  a  contractor  for  govern- 
ment work,  conditioned  as  required  by  Act  Aug.  18,  1894,  c.  280,  28  Stat 
278  [U.  S.  Comp.  St  1901,  p.  2523],  Is  limited  to  the  penalty  therein  named, 
although  the  bond  contains  two  distinct  obligations— one  to  the  United 
States,  and  the  other  to  persons  famishing  labor  or  materials  In  the 
prosecution  of  the  work. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maine. 
For  opinion  below,  see  126  Fed.  811. 
Isaac  W.  Dyer,  U.  S.  Atty. 
Thomas  L.  Talbot,  for  defendant  in  error. 

Before  COLT,  Circuit  Judge,  and  ALDRICH  and  LOWELL, 
District  Judges. 

LOWELL,  District  Jud^e.  There  is  no  need  to  state  the  details 
of  the  litigation  involved  in  the  case  at  bar.  The  question  now 
presented  is  this :  In  distributing  the  proceeds  of  a  bond  given  in 
accordance  with  the  act  of  Congress  of  August  13,  1894,  c.  280,  28 
Stat.  278  [U.  S.  Comp.  St.  1901,  p.  2623],  has  the  United  States 
priority  as  against  persons  supplying  labor  and  materials  in  the 
prosecution  of  the  work? 
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In  United  States  v.  Heaton,  128  Fed.  414,  63  C.  C.  A.  166,  the 
Circuit  Court  of  Appeals  for  the  Third  Circuit  denied  priority,  in 
an  extended  opinion,  and  in  an  earlier  stage  of  the  case  at  bar  this 
court  seems  to  have  acted  upon  the  same  conclusion.  123  Fed. 
287,  59  C.  C  A.  256.  Under  these  conditions,  we  follow  the  de- 
cided cases. 

The  United  States  further  contended  that,  even  if  it  was  entitled 
to  no  priority  as  such,  yet  it  was  entitled  to  payment  of  its  claim 
in  full,  on  the  ground  that  the  bond  contained  two  distinct  obli- 
gations—one to  satisfy  the  claim  of  the  United  States,  and  the 
other  to  satisfy  the  claim  of  laborers  and  materialmen;  the  full 
amount  of  the  penalty  being  recoverable  under  each  head.  Thus 
to  double  the  sum  expressed  in  the  bond  as  a  maximum  guarantor's 
liability  is  without  warrant  in  the  terms  of  the  written  contract, 
and  has  no  support  from  the  authority  of  decided  cases. 

The  judgment  of  the  Circuit  Court  is  affirmed,  and  neither  party 
recovers  costs  in  this  court. 


WESTERN  ELECTBIO  CX>.  t.  NOBTH  SLBOTRIG  00.  et  aL 

(drcolt  Oaurt  of  Appeals,  Sixth  Olrcoit    Jannarj  1%  190&) 

No.  l^S. 

1.  Patbrts— Suit  tob  Iiuvhioembrt— Plbadino. 

In  a  rait  In  equity  for  Infringement  of  a  patent  tbe  defenses  of  ladc 
of  Invention  and  noninfringement  cannot  be  made  by  plea,  bnt  only  bj 


[Ed.  Note.— For  cases  In  point  see  toL  S8;  Oent  Dig.  Patents,  f  521.] 

2.  SAiot— Dbfknbxs  Pbofeblt  Madb  bt  Plba. 

A  defense  to  a  snlt  for  Infringement  on  the  ground  that  the  patent 
bean  date  more  than  six  months  later  than  the  notice  glTen  to  the 
applicant  of  the  allowance  of  the  appUcatlon  may  properly  be  taken  by 
plea. 

Z,  BaMB— YaUDITT— ISSVANOB    MOBB    THAN    SiX    MONTHS    AFTXB    NOTICB    OF 

Allow  ANCB. 

The  provision  of  Rev.  St  I  4886  [U.  S.  Oomp.  St  1901,  p.  8882],  that 
"eyery  patent  shall  bear  date  as  of  a  day  not  later  than  six  months  from 
the  time  at  which  It  was  passed  and  allowed  and  notice  thereof  was  sent 
to  the  applicant  or  his  agent"  Is  directory  merely,  since  the  same 
aectlon  allows  ^e  applicant  six  months  after  notice  in  which  to  pay  the 
final  fee;  and  where,  by  reason  of  the  accnmnlatlon  of  work  In  the 
office,  the  patent  cannot  be  prepared  and  signed  after  rach  payment 
within  the  six  months,  and  it  is  therefore  reallowed  and  issued  on  a 
later  date,  it  will  not  be  held  Toid  for  that  reason,  at  least  at  the 
instance  of  a  priyate  party  in  a  collateral  proceeding. 

4  Sams  — Valxditt   and   Invbinobmbnt— Sfbino   Jacks   fob   Tblephonb 
Switch  Boabds. 

The  Scribner  patent  No.  857,688,  for  Improyements  in  spring-JadE  tele- 
phone switches,  while  for  a  combination  of  old  deyices,  is  for  a  new 
combination  of  great  ntUity^  and  discloses  inyentioiL  Also  hM  infringed 
as  to  claims  8  andOi. 

The  Scribner  and  Warner  patent  No.  488,088,  for  a  telephone  switch, 
based  In  part  on  the  deyice  of  the  prior  Scribner  patent  Na  807,688.  was 
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not  anticipated  by  ancfa  patent,  and  diacloses  invention.    Also  held  in- 
fringed as  to  claims  1  and  3. 

0.  Same. 

The  Scribner  patent  No.  552,729,  for  improTements  in  telephone  switch- 
es, .was  not  anticipated,  and  discloses  invention.  Also  held  infringed  as 
to  claims  2  and  4. 

7.  Sams— INTBNTIOR— Nkw  Goubinatior  of  Olo  Elemeivtb. 

While  the  mere  assembling  in  a  new  organization  of  parts  of  old 
stractures  to  perform  the  same  functions  in  their  new  place  that  they 
did  in  the  old  Is  not  invention,  yet  where  they  are  so  taken,  and  are 
organized  in  a  new  and  useful  manner,  so  as  to  produce  a  more  beneficial 
result,  there  may  be  invention;  and  where  the  combination  displays 
the  exercise  of  intuitive  skill  and  genius  beyond  that  possessed  and 
exercised  by  those  well  skilled  in  the  practice  of  the  art,  and  the  dis- 
covery is  of  something  new  and  useful,  invention  should  be  recognized. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  38,  Cent  Dig.  Patents,  ff  27- 
80.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

De  Witt  C.  Tanner  (George  P.  Barton,  of  counsel),  for  appellant 
Albert  Lynn  Lawrence,  for  appellees. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

SEVERENS,  Circuit  Judge.  The  Western  Electric  Company 
complains  in  its  bill  of  the  infringement  by  the  appellees  of  the 
rights  secured  by  three  several  letters  patent  which  it  claims  to 
own,  namely,  one  numbered  357,538,  granted  to  Charles  E.  Scrib- 
ner, February  8,  1887,  one  numbered  488,033,  gfranted  to  Scribner 
and  Warner,  December  13,  1892,  and  one  numbered  552,729,  grant- 
ed to  Scribner,  January  7, 1896,  all  of  which  relate  to  improvements 
in  spring-jack  switches  for  telephone  switch  boards;  and  prays 
for  an  injunction  and  an  accounting. 

The  appellees,  who  were  the  defendants  in  the  court  below,  ap- 
peared, and  interposed  a  plea,  which,  in  substance,  denied  the  al- 
legation in  the  bill  that  the  public  had  generally  recognized  the 
validity  of  the  patent  No.  357,538,  and  averred  that  the  public 
refrained  from  contesting  its  validity  because  the  Bell  Telephone 
Company  and  the  complainant  in  this  suit  claimed  a  complete 
monopoly  of  all  telephonic  inventions,  and  the  public  believed  they 
had  such  a  monopoly,  and  not  because  of  the  supposed  validity  of 
this  particular  patent.  And,  further,  the  plea  denied  that  the  in- 
vention of  the  patent  had  gone  into  extensive  use,  alleged  that  it 
had  been  anticipated,  and  denied  infringement. 

As  to  the  patents  Nos.  488,033  and  552,729,  the  plea  alleged  that 
they  severally  bear  a  date  more  than  six  months  later  than  the  time 
when  notice  was  given  by  the  Patent  Office  of  the  allowance  of 
the  applications,  respectively.  The  complainant  set  this  plea  down 
for  argument,  and  upon  the  hearing  the  court  held  the  plea  insuf- 
ficient, and  granted  the  defendants  leave  to  answer,  but  without 
prejudice  to  the  defendants'  right  to  raise  by  answer  the  defenses 
made  by  the  plea.    We  will  observe,  in  passing,  that,  so  far  as  this 
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plea  relates  to  the  patent  No.  357,538,  it  is  quite  manifest  that, 
except  as  to  the  defenses  of  lack  of  invention  and  noninfringement, 
it  presented  no  defense  to  the  bill,  and  with  respect  to  those  de- 
fenses it  is  also  quite  clear  that  they  cannot  be  taken  by  plea,  but 
only  by  answer.  Walker  on  Patents,  §§  599,  600.  Besides,  a  plea, 
to  be  maintainable,  must  present  some  single  definite  point  on  the 
maintenance  of  which  the  bill  will  be  disposed  of.  Story's  £q. 
Plead.  §  654.  The  plea  as  regards  this  patent  is  multifarious,  in 
that  it  states  several  defenses  to  the  bill.  In  fact,  it  covers  the 
principal  grounds  of  an  answer. 

The  plea,  in  so  far  as  it  relates  to  patents  Nos.  488,033  and  552,- 
729,  would  seem  to  be  good  in  form.  It  alleges  the  fact  that  the 
date  of  each  of  the  patents  is  more  than  six  months  later  than  the 
notice  given  to  the  applicant  of  the  allowance  of  the  application, 
and  states  the  date  on  which  such  notice  was  given.  Section  4885 
of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  3382],  provides 
that  ''every  patent  shall  bear  date  as  of  a  day  not  later  than  six; 
months  from  the  time  at  which  it  was  passed  and  allowed  and 
notice  thereof  was  sent  to  the  applicant  or  his  agent;  and  if  the 
final  fee  is  not  paid  within  that  period  the  patent  shall  be  with- 
held." The  question  thus  raised  is  an  important  one,  for  the  chief 
of  the  Issue  and  Gazette  Division  of  the  Patent  Office,  whose  tes- 
timony is  in  the  record,  states  that  great  numbers  of  patents  have 
been  issued,  the  dates  of  which  are  more  than  six  months  later  than 
the  time  when  notice  of  allowance  was  sent  to  the  applicant.  He 
states  that  it  is  the  practice  of  the  Patent  Office,  and  has  been  for 
more  than  20  years,  to  transmit  to  the  patentee  the  notice  of  allow- 
ance as  soon  as  may  be  after  all  the  proceedings  except  the  pay- 
ment of  the  final  fee  have  been  taken,  and  the  notice  oi  allowance 
contains  a  requirement  that  the  final  fee  be  paid.  On  receiving  the 
final  fee  within  the  six  months,  the  patent  issues.  But  on  account 
of  the  accumulation  of  business  in  the  office  a  considerable  period 
of  time  must  elapse,  after  the  final  fee  is  paid,  before  the  patent  can 
be  prepared  and  signed.  And  when  the  final  fee  is  paid  so  near  the 
expiration  of  the  six  months  that  the  office  cannot  have  the  patent 
ready  for  issue  within  that  time,  the  office  issues  a  notice  to  the 
applicant,  which  contains  a  receipt  for  the  fee,  and  a  formal  notice 
that  the  application  has  been  examined  and  again  allowed.  And 
it  appears  that  this  latter  was  the  course  of  proceeding  in  ,the  case 
of  both  the  patents  Nos.  488,033  and  652,729.  In  each  case  the 
final  fee  was  paid,  and  notice  of  the  reallowance  mailed  to  the  ap- 
plicant within  the  six  months  after  the  original  allowance ;  but  the 
patents  were  dated  and  issued  more  than  six  months  after  the  date 
of  the  original  allowance,  but  shortly  after  the  reallowance.  It  is 
contended  for  the  appellees  that  these  patents  are  therefore  void. 
It  is  urged  that  the  date  .of  the  patents  is  imperatively  required  by 
the  statute,  and  that  the  Patent  Office  has  no  authority  to  adopt  a 
practice  which  shall  dispense  with  that  requirement.  There  is 
some  plausibility  in  the  argument  supporting  this  contention,  but 
we  Aink  the  weight  of  opposing  reasons  compeb  t  different  con- 
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elusion,  and  that  the  requirement  should  be  regarded  as  directory, 
rather  than  absolutely  essential.  The  full  six  months  are  allowed 
by  the  statute  to  the  applicant,  and  it  can  hardly  be  supposed  that 
Congress  intended  that  this  period  could  be  cut  short  by  the  exi- 
gencies of  the  Patent  Office.  He  has  no  power  to  coerce  its  pro- 
ceedings. Delays  in  a  public  office  are  not  generally  allowed  to 
prejudice  the  right  of  one  who  has  performed  all  that  the  law  re- 
quires of  him  to  secure  official  action.  The  object  which  Congress 
had  in  view  was  to  compel  the  applicant  to  follow  up  his  applica- 
tion by  the  reasonable  performance  of  the  conditions  precedent  to 
the  issue  of  the  patent.  If  he  entitles  himself  to  have  the  patent 
issue  within  six  months,  that  object  is  subserved.  Said  Mr.  Jus- 
tice Field,  in  delivering  the  opinion  of  the  court  in  French  ▼.  Ed- 
wards, 13  Wall.  606,  20  L.  Ed.  702: 

rrhere  are  undoubtedly  many  Btatotory  requisitions  intended  for  tbe  guide 
of  officers  In  the  conduct  of  baslnesB  devolved  upon  them»  which  do  not  limit 
their  power,  or  render  its  ezerdse  in  disregard  of  the  requisitions  ineffectual. 
Such,  generally,  are  regnlations  designed  to  secure  order,  system,  and  dis- 
patch in  proceedings,  and  by  a  disregard  of  which  the  rights  of  parties  inter- 
ested cannot  be  injuriously  affected.  Provisions  of  this  character  are  not 
usually  regarded  as  mandatory,  unless  accompanied  by  negative  words  im- 
porting that  the  acts  required  Bhall  not  be  done  in  any  other  manner  or  time 
than  that  designated." 

And  in  2  Sutherland,  Stat.  Construction,  §  612  (2d  Ed.),  it  said: 

"In  other  words,  as  the  cases  universally  hold,  a  statute  specifying  a  time 
wltldn  which  a  public  officer  is  to  perform  an  official  act  regarding  the  rights 
and  duties  of  others  is  directory,  unless  the  nature  of  the  act  to  be  per- 
formed or  the  phraseology  of  the  statute  is  such  that  the  designation  of  time 
must  be  considered  as  a  limitation  of  the  power  of  the  officer." 

Again,  the  statute  declares  that,  if  the  final  fee  is  not  paid  within 
the  six  months,  the  patent  shall  be  withheld,  but  it  does  not  de- 
clare that,  if  not  dated  as  directed,  the  patent  shall  not  issue,  or, 
if  issued,  shall  be  void.  Besides  all  this,  the  officers  charged  with 
the  administration  of  the  law  have  for  many  years  construed  the 
law  as  giving  power  to  the  office  to  exercise  control  over  applica- 
tions until  the  patent  should  finally  issue,  and  that  it  was  justified 
in  resorting  to  a  matter  of  form  in  order  that  the  right  of  the  citizen 
should  not  be  sacrificed.  So  far  as  we  know,  this  is  the  first  time 
the  practical  construction  of  the  statute  now  called  in  question  has 
been  challenged,  and  much  disturbance  of  things  supposed  to  rest 
on  solid  foundations  would  ensue  if  such  an  objection  should  be 
sustained. 

Whether  the  practice,  if  promptly  challenged  by  the  government 
in  a  direct  proceeding  to  recall  a  patent  would  be  sanctioned,  we 
have  not  now  to  consider.  We  think  the  patents  ought  not  to  be 
held  void  for  irregularity,  if  it  be  such,  at  the  instance  of  a  private 
party  in  a  collateral  proceeding. 

Pursuant  to  the  leave  granted,  the  defendants  answered  the  bilk 
They  denied  that  the  inventions  covered  by  the  several  patents  were 
newi  alleged  numerous  anticipations,  denied  in  general  the  validity 
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of  the  patents,  renewed  their  objection  to  the  patents  on  account 
of  their  dates,  and  also  denied  infringement.  The  case  went  to 
hearing  on  pleadings  and  proofs.  The  bill  was  dismissed,  but  upon 
what  grounds  the  record  does  not  disclose. 

The  patent  to  Scribner,  No.  357,638,  was  granted  for  an  improve- 
ment in  spring-jack  switches  such  as  were  described  in  a  former 
patent  to  the  same  patentee.  He  states  that  the  object  of  his 
improvement  is  to  "so  construct  the  switches  that  they  may  be  light, 
strong,  and  efficient,  and  easily  accessible  for  adjustment  or  repairs, 
while  occupying  the  smallest  possible  space  upon  the  switch  board." 
In  telephone  switch  boards  such  switches  are  employed  for  the  pur- 
pose of  opening  and  closing  the  circuits  between  the  patrons,  and 
the  switches  are  necessarily  numerous.  In  order  that  as  many  as 
possible  may  be  brought  within  the  reach  of  an  operator,  it  is 
important  that  they  be  compactly  arranged  in  the  switch  board. 
The  switch  jacks  shown  in  this  and  the  others  of  complainant's  pat- 
ents occupy  a  space  at  the  outer  end  of  about  one-half  inch  square 
and  in  length  about  two  inches.  They  are  arranged  side  by  side  on 
plates  each  of  which  contains  say  20  switches,  and  these  plates  of 
switches  are  multiplied  laterally,  and  are  laid  up  one  on  top  of  the  other 
to  the  height  desired.  The  front  edge  of  these  plates  is  in  the  face  of 
the  switch  board,  and  an  opening  in  the  front  of  the  plate  or  frame  ex- 
tends back  into  the  switch,  through  which  opening  the  plug  at  the  end 
of  the  connecting  piece  held  by  tihe  operator  is  passed  in  to  make  con- 
tact with  the  springs  of  the  jack,  the  springs  being  conductors  in  the 
circuit  Normally,  the  springs  effect  a  closure  of  the  circuit  in  the 
jack.  But  when  the  plug  is  inserted,  and  the  springs  are  moved 
away  from  their  normal  contact,  the  circuit  in  the  jack  is  opened 
and  extended  through  the  plug  to  the  line  connected  therewith. 

Fig.  1  of  the  patent  No.  357,538,  here  shown,  illustrates  the  in- 
vention patented: 


The  plate,  a,  contains  several  slots  for  receiving  the  switches.  Two 
switches  are  inserted  in  their  places.  The  lower  one  of  the  two  is  in 
its  normal  condition.  The  upper  one  shows  the  plug  inserted  in 
the  jack  and  lifting  the  spring,  g,  off  the  contact  piece  on  the  spring 
below.    The  spring,  f,  has  a  ground  connection,  and  is  insulated 
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from  the  test-strap,  e,  and  the  latter  is  in  connection  with  the  test- 
tube,  d,  which  makes  contact  with  the  tip  of  the  plug,  as  the  oper- 
ator begins  the  insertion.  The  frame  is  of  rubber  or  some  non- 
conducting material,  and  so  are  the  insulating  strips  shown  in  black. 
The  spring,  strap,  and  insulating  strips  compose  the  jack,  and  are 
made  to  completely  fill  the  slot  in  the  frame  at  the  rear  end  thereof 
when  all  are  pressed  down  edgewise  to  their  place.  The  test-strap 
connection  with  the  test-tube  enables  the  operator  to  find  out, 
through  the  test-wire  with  which  it  connects  at  the  rear,  whether 
the  line  is  in  use  or  not  The  springs  and  strap  are  all  made  of  thin 
conducting  material,  to  economize  space.  This  explanation  is  not 
of  all  the  characteristics  of  the  switch  jack,  but  is  sufficient  to  an 
understanding  of  the  claims  involved. 

The  claims  of  this  patent  which  are  said  to  be  infringed  are  the 
third  and  fifth,  as  follows : 

"(8)  In  a  spring-Jack  switch,  the  combination,  with  the  strap,  %  connected 
with  the  test-piece  at  the  front  of  the  board  of  the  ground-piece,  f,  and  the 
lever,  g,  said  strap,  ground-piece,  and  lever  being  punched  ont  of  sheet  metal 
and  placed  in  substantially  parallel  planes  and  insulated,  substantiallj  as 
shown  and  described.** 

"(5)  The  combination,  with  the  mbber  frame  or  support  provided  with  the 
holes  and  slots,  of  spring-Jack  switches  inserted  therein  and  completely  filling 
the  slots  at  the  rear,  whereby  the  teeth  or  sections  of  said  frame  are  rigidly 
supported,  substantially  as  shown  and  described.** 

A  great  number  of  patents  had  been  issued  in  this  country  and 
abroad  for  switch  jacks  in  telephone  and  other  electrical  apparatus 
before  Scribner  devised  the  switch  jack  above  described.  The 
defendant's  counsel  say  that  every  element  employed  by  Scribner  is 
to  be  found  in  the  prior  art,  and  in  structures  already  patented,  and 
that  there  was  no  invention  in  reassembling  them  to  perform  their 
accustomed  functions  in  another  organization.  And  we  have  no 
doubt  that  the  fact  is  thus  correctly  stated.  But  we  do  not  think 
the  conclusion  follows ;  for,  while  all  the  things  employed  by  Scrib- 
ner and  their  capacities  had  been  known  to  those  familiar  with  the 
general  subject  and  in  some  forms  and  relations  had  been  applied 
to  effect  similar  purposes,  yet  no  combination  of  them  operating 
in  the  same  way  as  that  of  Scribner's  is  shown  to  have  ever  existed. 
An  examination  of  the  older  devices  would  only  show  that  the  con- 
cession we  have  made  is  justified.  And  it  would  also  show  that 
the  more  recent  of  the  prior  patents  for  such  devices  have  rested 
upon  distinctions  in  the  methods  of  combination.  But  the  patent 
under  consideration  is  for  a  new  and  improved  combination  and  we 
are  convinced  it  is  one  of  much  utility.  Being  only  for  an  improve- 
ment, the  patent  must  be  so  limited  as  not  to  cover  any  combination 
shown  by  the  prior  art.  But,  when  so  limited,  it  is  manifest  that 
the  defendant  company  infringes  it.  As  it  does  not  build  upon  the 
older  models,  but  copies  that  of  the  complainant's,  it  bears  witness 
to  the  value  of  Scribner*s  improvement.  We  shall  recur  to  this 
subject  after  the  examination  which  we  propose  to  make  of  the 
other  patents  described  in  the  bill  and  claimed  by  the  complainant 


Digitized  by 


Google 


WESTERN   ELEOTRIO  CO.  V.  NOBTH   ELECTRIC  CO.  85 

Patent  No.  488,033,  issued  to  Scribner  and  Warner,  was  for  a  form 
of  construction  based  in  part  on  the  Scribner  invention,  already 
considered,  and  consisted  in  the  application  of  it  to  metallic  circuits 
with  certain  necessary  additions  and  changes.  It  was  stated  in  the 
application  that  the  object  of  the  invention  was  to  provide  ready 
means  of  looping  or  connecting  together  such  circuits.  It  included 
a  switch  jack  proper  and  the  plug  to  operate  it 

Fig.  3  illustrates  the  switch  jack,  and  a  part  of  Fig.  7  the  open- 
ing in  the  frame  in  front  of  the  jack,  and  the  loop-plug. 


Fl^.  7. 


In  Fig.  3  a  plate  is  shown  having  spaces,  1,  2,  3,  4,  5,  for  five 
jacks  laid  side  by  side.  Three  of  the  spaces  are  filled  with  jacks. 
The  invention  consisted  of  the  two  springs,  preferably  of  different 
lengths,  adjusted  to  press  normally  toward  each  other  and  upon 
different  contact  points  (the  posts  c  and  d),  a  guide-tube  in  front 
of  the  ends  of  the  springs ;  and  a  loop-plug,  g,  is  shown  in  Fig.  7, 
adapted  to  be  inserted  in  the  tube  and  to  spread  the  springs,  which  are 
line  terminals,  apart  so  as  to  separate  them  from  their  normal  contacts, 
c,  d,  and  closing  each  spring  with  a  different  terminal  in  the  loop- 
plug.  The  loop-plug  has  a  metallic  sleeve  larger  than  the  tip  of 
the  plug,  and  when  the  plug  is  inserted  one  of  the  springs  i>  pressed 
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off  its  contact  and  comes  in  contact  with  the  sleeve  throug^h  which 
the  circuit  is  extended  when  the  other  end  of  the  loop  is  connected 
with  the  line  beyond  it  by  a  similar  plug  and  switch.  The  loop- 
plug  also  presses  off  the  other  spring  from  its  contact,  and,  the  tip 
of  the  plug  being  in  contact  with  that  spring,  another  circuit  con- 
nection is  formed  and  extended  through  the  plug.  Proper  insula- 
tion is  provided  throughout  the  apparatus  described. 

The  claims  of  the  patent  involved  in  the  present  controversy  are 
the  first  and  third,  as  follows : 

"(1)  A  drcait-changing  derlce  consisting  of  two  springs  or  line-terminals, 
each  spring  adjusted  to  normally  press  against  a  differ^it  contact-piece,  and 
a  tube  or  guide  placed  In  front  of  said  springs,  in  combination  with  a  loop- 
plug  haying  a  tip  smaller  than  the  metallic  sleeve  of  the  shank  thereof,  said 
loop-plug  being  adapted  to  be  inserted  in  said  gaide  to  separate  said  springs 
from  their  contacts,  respectiyely,  while  each  spring  Is  at  the  same  time 
closed  to  a  different  terminal  of  the  loop-plug." 

''(8)  In  a  circuit-changing  device,  the  combination,  with  two  insulated 
springs  of  different  lengths,  having  their  free  ends  in  the  same  direction,  of 
a  guide  in  front  of  said  springs  and  a  plug  provided  with  two  terminals,  one 
terminal  upon  the  tip  and  the  other  upon  the  shank  thereof,  wh^eby  on 
inserting  the  plug  into  the  guide  the  springs  are  respectively  closed  to  differ- 
ent terminals  of  said  loop-plug,  the  shorter  spring  being  closed  upon  the  tip 
and  the  longer  spring  upon  the  sleeve,  substantially  as  and  for  the  purpose 
specified.'* 

Anticipation  of  this  invention  is  claimed  by  the  defendants  upon 
similar  grounds  as  those  raised  against  the  former  patent  to  Scrib- 
ner,  which  has  been  already  considered;  and  that  patent  is  itself 
relied  upon  as  an  anticipation  of  Scribner  and  Warner's.  But  this 
patent  seems  much  less  open  to  the  defense  of  anticipation  than  the 
Scribner  patent;  for,  although  the  elements  employed  in  this  in- 
vention and  some  of  the  details  of  methods  of  arrangement  in  re- 
spect of  some  of  those  elements  are  to  be  found  in  many  former 
structures,  there  is  nothing  in  the  proof  that  shows  the  same  com- 
bination, or  anything  similar  to  those  of  the  patent  under  consid- 
eration. The  reference  to  the  Scribner  patent.  No.  357,538,  as  an 
anticipation,  is  unavailing.  It  is  true  that  the  means  employed  in 
that  patent  are  to  some  extent  utilized.  There  are  similar  springs, 
a  plug,  and  a  similar  method  of  opening  the  circuit  and  of  extending 
it.  But  it  has  not  the  test-strap  of  the  Scribner  combinations,  nor 
are  the  normal  contact-points  the  same.  Besides,  this  patent  has 
special  provisions  not  only  in  the  switch  jack  proper,  but  in  the 
loop-plug  also,  and  relatively  to  each  other,  for  changing  and  ex- 
tending the  circuit,  while  nothing  of  the  kind  is  shown  in  the  for- 
mer patent  to  Scribner.  But,  even  if  it  had  adopted  the  Scribner 
invention,  the  improvement  upon  it  would  nevertheless  be  patent- 
able. 

The  Scribner  and  Warner  invention  appears  to  us  to  be  of  very 
considerable  merit,  and  a  marked  improvement  upon  anything  be- 
fore attained.  We  have  no  doubt  whatever  of  the  patentability 
of  the  claims  relied  upon.  Nor  can  there  be  any  doubt,  as  we  should 
suppose,  that  infringement  is  proven.  The  grounds  for  this  latter 
conclusion  will  be  stated  when  we  have  reached  our  conclusion  in 
regard  to  the  other  patent  involved  in  the  controversy. 
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Patent  No.  652,729  to  Scribner  had  for  its  object  the  provision 
of  an  improved  frame  for  switch  jacks,  compact  and  durable  switch 
jacks  suitable  for  use  with  metallic  circuit  lines  and  for  controlling* 
the  continuity  of  both  limbs  of  such  circuits,  and  whose  contacts 
should  be  accessible  for  testing  the  insulation  and  continuity  of  the 
circuit  wires.  The  existing  state  of  the  art  on  which  he  proposes 
his  improvements  is  rehearsed  by  the  patentee  as  follows : 

''In  telephone  switch  boards  of  the  multiple  type  it  is  usual  to  proTlde  a 
airing  jade  or  terminal  socket  upon  each  section  of  the  multiple  switch 
board  for  each  line.  The  first  spring  jack  of  the  series  is  arranged  in  the 
form  of  a  switch  which  is  adapted  to  disconnect  the  remainder  of  the  circuit 
through  the  switch  board.  The  long-distance  connections  or  other  connec- 
tiims  requiring  the  highest  insulatioD  and  greatest  freedom  from  disturbance 
are  made  with  this  first  spring  jack  of  the  series  bj  means  of  the  usual 
loop-plug,  in  order  to  free  the  line  from  the  disturbances  arising  from  cross- 
talk or  induced  currents  taking  place  in  the  cables  of  the  switch  board,  and 
the  shunting  tf  ect  of  the  annunciator  which  is  permanently  connected  with 
the  switch-board  circuit  The  necessity  also  frequently  arises  of  testing 
to  locate  defects  upon  the  line^  which  defects  may  be  either  in  the  switch 
board  or  upon  the  line  circuit,  and  such  tests  haye  been  provided  for  by  a 
second  switch  in  the  line  or  switch-board  circuit  adapted  to  open  the  line 
circuit  in  order  that  the  circuit  through  the  switch  board  and  that  through 
the  line  might  be  separately  tested.  The  spring-jack  switches  have  usually 
been  arranged  in  groups,  of  twenty,  the  different  members  of  the  group  being 
mounted  upon  a  common  base-plate,  the  aggregation  being  denominated  a 
*8trlp  of  spring  jacks.' " 

The  purpose  of  the  invention  was  to  provide  a  simple  and  durable 
strip  of  spring-jack  switches  having  contact-points  not  only  adapted 
to  make  connection  with  the  corresponding  portions  of  ordinary 
connecting  plugs,  but  which  are  also  accessible  for  testing  by  means 
of  a  special  testing  plug  provided  for  the  purpose,  whereby  separate 
circuits  may  be  closed  through  the  switch-board  circuit  and  through 
the  line  circuit  simultaneously.  The  spring  jack  is  also  provided 
with  local  contact  pieces  which  are  connected  with  the  annuncia- 
tor for  the  purpose  of  restoring  it  and  for  testing  purposes. 

The  frame  specially  devised  for  this  patent  is  shown  in  part  by 
Fig.  7  here  reproduced : 


It  IS  made  of  hard  rubber  or  other  insulating  material.  The 
recesses  for  the  jacks  are  narrowed  at  the  rear  end  for  about  one- 
third  of  their  length,  so  that  they  may  pinch  and  hold  tight  the 
springs  of  the  jacks  when  pressed  into  them  with  their  insulating 
strips  between.    Forward  of  this  holding  place  the  space  is  made 
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Wider,  to  give  play  to  the  springs ;  and  forward  of  this  wider  space 
is  an  opening  extending  through  to  the  front  of  the  plate  to  receive 
the  plug  when  pushed  into  the  jack. 

A  part  of  Fig.  1  shows  the  arrangement  of  the  switch  jacks  in 
a  part  of  the  frame,  and  also  shows  the  springs  in  their  relation 
to  each  other  and  their  insulations  (in  black) : 


Fig.  18  shows  the  plug  and  its  relations  to  the  springs  of  the  jack 
and  Uie  connecting  wires : 


This  plug  is  provided  with  several  contact-points,  which,  with 
the  springs  when  they  come  in  contact  therewith,  close  the  circuit, 
which  is  extended  thereby  through  the  plug  to  another  line  or  limb 
of  a  line.  It  (the  plug)  is  a  somewhat  complicated  and  ingenious 
affair,  performing  functions  all  of  which  arc  not  involved  in  the 
present  suit.  We  have  only  to  deal  with  the  organization  of  the 
frame  and  the  switch  jacks  and  the  adaptations  of  the  latter  to  the 
plug.  By  referring  to  Fig.  16  it  is  seen  that  each  jack  comprises 
a  pair  of  line-springs,  b,  b',  and  their  co-operating  switch  contact- 
anvils,  c,  c'.  The  springs,  c,  c',  are  connected  with  the  limbs  of  the 
circuit  through  the  remainder  of  the  telephone  exchange,  including 
the  annunciator,  and  they  are  adapted  to  contact  with  points  on  the 
tip  of  the  plug  when  the  latter  is  pressed  in  and  has  separated  the 
main  line  springs  from  their  contact  with  the  springs,  c,  c'. 

There  are  11  claims  in  this  patent,  but  only  the  second  and  fourth 
are  claimed  to  be  infringed.    They  are  as  follows : 

"(2)  The  combination  with  a  plate  of  insulating  material  having  transverse 
grooves  in  one  face  and  a  plug-opening  from  the  edge  of  the  strip  into  the 
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truiSYerae  giooye,  of  line  springs  placed  on  edge  and  forced  Into  the  grooye, 
tbe  Q>rtngB  being  separated  by  an  Interposed  tongue  of  Insalating  material, 
sabetantially  as  described." 

"(4)  Tbe  combination  with  the  plate,  a,  baying  the  grooyes,  a%  formed  in 
It,  of  the  line  springs,  b,  b',  and  their  contact  springs,  c,  c',  separated  by  in- 
terposed tongues  of  insulating  material,  forced  on  edge  into  the  grooye,  sub- 
stantially as  deeeribed." 

Nothing  in  the  prior  art  is  shown  to  us  which  anticipates  these 
claims.  We  might  properly  repeat  the  observations  we  have  made 
regarding  the  conditions  existing  at  the  date  of  the  other  patents 
as  correctly  stating  the  conditions  existing  at  the  date  of  this  in- 
vention; that  is  to  say,  no  such  combinations  of  means  are  to  be 
found  in  the  prior  art.  All  three  of  these  patents  may  well  stand 
upon  the  rule  which  has  several  times  been  affirmed  in  this  court, 
namely,  that  while  the  mere  assembling  in  a  new  organization  of 
parts  of  old  structures  to  perform  the  same  function  in  their  new 
place  that  they  did  in  the  old  is  not  invention,  yet  where  they  are 
so  taken  and  are  organized  in  a  new  and  useful  manner,  so  as  to 
produce  a  more  beneficial  result,  there  may  be  invention ;  and  when 
the  combination  displays  the  exercise  of  intuitive  skill  and  |fenius 
beyond  that  possessed  and  exercised  by  those  well  skilled  in  the 
practice  of  their  art,  and  the  discovery  is  of  something  new  and 
useful,  invention  should  be  recognized.  As  we  have  already  indi- 
cated, we  think  that  each  of  these  patents  shows  a  distinct  advance 
in  the  progress  of  the  art  with  which  it  is  concerned.  And  the 
number  of  patents  relating  to  this  subject  which  had  been  taken 
out  is  strong  evidence  that  the  results  which  had  already  been 
reached  had  already  exhausted  the  common  skill  and  learning  of 
the  craft. 

With  respect  to  the  matter  of  infringementi  the  defendants  North 
and  Steele  are  not  shown  to  have  been  individually  guilty  of  any 
infringing  act.  There  is  therefore  no  excuse  for  joining  them  as 
parties,  unless  it  be  that  they  were  officers  of  the  offending  corpora- 
tion, and  this  is  no  excuse.  It  may  be,  however,  that  the  complain- 
ant mistakenly  supposed  the  officers  were  active  participants  m  the 
infringement,  and  has  been  disappointed  in  its  proofs.  However 
this  may  be,  the  bill  was  properly  dismissed  as  to  them,  and  so  far 
the  decree  of  the  Circuit  Court  will  be  affirmed,  with  costs  of  both 
courts  to  those  defendants. 

As  to  the  corporation,  the  charge  of  infringement  is  clearly 
proven.  The  claim  that  it  built  upon  old  structures,  known  to  the 
public  before  the  inventions  of  the  patents  in  suit,  is  groundless. 
Its  manufacture  resembles  the  older  art  only  as  the  complainant's 
does.  The  only  difference  between  the  manufacture  of  the  defend- 
ant and  that  of  the  complainant's  patents  which  has  been  pointed 
out  in  the  thorough  and  elaborate  argument  of  counsel  for  defend- 
ants, or  that  we  have  been  able  to  discover,  that  deserves  to  be 
mentioned,  is  this,  which  has  reference  to  that  element  of  the  com- 
binations of  the  last  patent  termed  the  "frame"  or  "plate,"  which  in 
that  patent  is  described  as  made  of  hard  rubber  or  other  insulating 
material.    The  defendant's  frame  or  plate  has  a  floor  made  of  alu- 
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minum,  upon  which  are  mounted  the  parts  which  support  the  switch 
jacks  and  bind  them  at  the  rear,  which,  as  well  as  all  the  other  parts 
of  the  frame  except  the  floor,  are  made  of  hard  rubber;  and  it  comes 
to  this :  that  all  the  parts  of  the  defendant's  frame  whereof  the  kind 
of  material  is  of  any  consequence  is  the  same  as  the  complainant's. 
The  frame  is  in  all  substantial  respects  the  equivalent  of  the  Scrib- 
ner  frame. 

The  decree  of  the  Circuit  Court  must  be  affirmed,  with  costs  as  to 
the  defendants  North  and  Steele,  and  reversed  as  to  the  defendant 
North  Electric  Company,  with  costs  to  complainant  in  the  Circuit 
Court  and  in  this  court,  and  the  cause  remanded,  with  directions 
to  enter  a  decree  for  the  complainant  against  that  defendant  and 
for  further  proceeding's  therein.  The  decree  will  not  include  an 
order  for  an  injunction  in  respect  to  any  of  the  complainant's  pat- 
ents  which  have  expired  at  the  time  of  entering  such  decree. 


BUCHANAN  et  al.  v.  PBEKINS  ELECTRIC  SWITCH  MFG.  CO, 

(Circuit  Court  of  Appeals,  Third  Circuit    February  7*  1900w) 

No.  18. 

Patents— VixiDiTT  and  Infbingement— Incandescent  Lamp  Sookxtb. 

The  Perkins  patent,  No.  626,927,  for  an  incandescent  lamp  socket,  wa» 
not  anticipated,  and  is  not  for  a  mere  aggregation  of  parts,  but  coTera  a 
true  combination  of  old  elements  into  a  new  and  complete  unitary  struc- 
ture in  such  a  way  as  to  produce  a  new  and  highly  beneficial  result,  and 
to  show  invention.    Claims  8,  4,  and  9  also  Tield  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania. 

For  opinion  below,  see  129  Fed.  134, 

Marcellus  Bailey,  for  appellants. 
Hubert  Howson,  for  appellee. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  BRADFORD, 
District  Judge. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Pennsylvania.  12^ 
Fed.  134.  The  appellee  brought  suit  by  a  bill  in  equity  against  the 
appellants,  for  infringement  of  claims  3,  4  and  9  of  letters  patent 
No.  626,927,  granted  June  13,  1899,  to  the  appellee,  as  assignee  of 
Charles  G.  Perkins,  for  improvements  in  incandescent  lamp  sock- 
ets. The  decree  of  the  court  below  sustained  claims  3,  4  and  9  of 
the  patent  in  suit,  and  found  the  defendants  to  have  infringed  the 
same.    The  claims  involved  are  as  follows : 

*'(8)  In  combination  in  a  lampnsocket,  a  cap,  a  shell,  two  blocks  of  Insulat- 
ing material  with  recesses  arranged  to  form  two  insulating-chambers,  a  plate 
with  a  binding-screw  located  in  one  of  the  chambers  and  having  its  ends  se- 
cured to  the  respectiye  blocks,  a  plate  with  a  binding-screw  located  in  the  oth- 
er of  the  chambers  and  haying  its  ends  secured  to  the  respective  blocks,  and 


Digitized  by 


Google 


BUCHANAN  Y.  PERKINS  ELEOTBIO  SWITCH  MFQ.  OO.  91 

grooTes  in  the  edges  of  the  upper  block  for  the  passage  of  the  circuit-wires  of 
the  respectlye  binding-screws,  substantially  as  specified. 

*'(4)  In  combination  in  a  lamp-socket,  a  shell,  two  blodcs  of  insulating  ma- 
terial with  recesses  arranged  to  form  insulated  chambers,  a  plate  with  a  bind- 
ing-screw located  in  one  of  the  chambers,  a  plate  with  a  binding-screw  located 
in  the  other  of  the  chambers,  and  a  switch-block  located  in  one  of  the  cham- 
bers and  adapted  to  make  contact  with  the  end  of  the  plate  in  the  same 
chamber,  substantially  as  specified. 

"(9)  In  ccMnblnation  in  a  lamp-socket,  a  cap^  a  shell,  two  blocks  of  insulat- 
ing material  located  within  the  shell,  insulated  chambers  formed  by  recesses 
in  the  Insulation,  and  plates  bearing  outwardly-extending  binding-screws  lo- 
cated in  the  recesses  and  baring  their  ends  secured  by  screws  to  the  respec- 
'  tive  insulating-blocks,  substantially  as  spedfled." 

The  defenses  set  up  were  nonpatentability,  for  lack  of  invention^ 
and  noninfringement.  The  first,  viz.,  nonpatentability,  was  the  most 
seriously  urged,  and  was  and  is  the  controlling  issue  in  this  case. 
The  patentee  says,  in  regard  to  the  subject  matter  of  his  patent : 

'This  InTention  relates  to  a  receptacle  for  incandescent  lamps,  having  a 
switch  mechanism'  enclosed  in  a  chamber  that  is  insulated  from  the  shell  and 
from  the  chamber  containing  the  parts  forming  the  other  side  of  the  circuit 
through  the  socket." 

A  trouble  incident  to  all  lamp  sockets,  and  present  to  a  cfreater 
or  less  extent  in  all  the  numerous  devices  prior  to  that  of  the  pat- 
ent in  suit,  arose  from  the  juxtaposition  of  the  poles  or  terminals 
of  the  circuit,  owing  to  the  necessarily  confined  space  in  which 
they  were  inclosed.  The  danger  of  short  circuits,  from  contacts  of 
the  raveled  ends  of  the  wires  inserted  in  the  posts,  and  from  arcing, 
was  one  that,  according  to  the  evidence,  had  only  been  imperfectly 
prevented  in  the  sockets  of  incandescent  lamps.  That  this  danger 
was  entirely  eliminated  or  minimized  by  the  device  of  the  patent  in 
suit,  is  not  denied.  The  appellant,  however,  cites  the  prior  art, 
not  so  much  to  prove  anticipation  of  the  device  of  the  patent  in 
suit,  as  to  show  that  the  state  of  the  art  was  such,  that  the  combi- 
nation set  forth  in  the  claims  was  a  mere  step  in  the  direction  of 
increased  efficiency  of  such  lamp  sockets  as  would  readily  suggest 
itself  to  one  skilled  in  the  art,  and  did  not  involve  patentable  in- 
vention. 

Of  the  numerous  patents  and  devices  for  incandescent  lamp  sock- 
ets prior  to  the  patent  in  suit,  only  four  have  been  cited  by  the  de- 
fendant below,  to  illustrate  the  state  of  the  art  into  which  the  lamp 
socket  of  the  complainant  below  was  introduced.  These  are  the 
"Snow"  patent,  No.  654,896,  dated  February  18,  1896,  the  "Wirt'' 
patent,  No.  560,667,  dated  May  26,  1896,  the  "Hubbell"  patent. 
No.  665,541,  dated  August  11,  1896,  and  the  "Pass  &  Seymour" 
patent,  No.  668,919,  dated  October  6,  1896.  In  each  of  these  pat- 
ents, except  the  "Pass  &  Seymour,"  the  insulating  discs  of  porce- 
lain, in  which  the  switch  mechanism  is  placed  and  into  which  are 
brought  the  terminals  or  poles  of  the  circuit,  to  be  connected 
through  the  high  resisting;  lamp  filament,  are  covered  by  a  thin 
metal  case.  In  the  "Snow  and  "Hubbell"  patents,  it  is  only  neces- 
sary to  refer  to  the  latter  as  more  clearly  demonstrating  the  ad- 
vance of  the  art  in  the  direction  of  the  device  of  the  patent  in  suit. 
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In  both  the  "Hubbell"  and  "Snow"  patents,  the  two  discs  of  porce- 
lain are  separated  and  held  apart  for  a  distance  of  half  to  three- 
quarters  of  an  inch,  by  the  metal  standards  on  their  opposite  sides, 
to  which  they  are  united  by  binding-screws.  Grooves  are  made  in 
the  discs  to  hold  the  ends  of  the  standards,  and  for  the  passage  of 
the  wires  which  connect  with  the  standards  as  part  of  the  circuit, 
the  moving  part  of  the  mechanism  being  located  in  the  open  space 
between  the  upper  and  lower  disc.  In  this  type  of  lamp  socket, 
there  is  nothing  to  prevent  short  circuiting,  by  the  coming  in  con- 
tact of  the  raveled  ends  of  the  twisted  cords  constituting  the  ter- 
minals of  the  circuit  on  the  opposite  sides  of  the  disc.  Unskillful 
or  careless  connection  of  the  ends  of  these  cords  with  the  posts,  as 
shown  by  the  evidence,  makes  this  a  frequent  source  of  trouble  in 
this  type  of  lamp  socket.  So  also,  there  is  an  ever-present  danger 
of  arcing  of  the  current,  upon  sudden  turning  of  the  switch.  Mr. 
Waterman,  complainant's  expert,  testified  that,  within  his  "own 
experience,  sockets  of  this  general  open  type  have  given  trouble 
continually  from  breaking  of  the  porcelains,  the  loosening  of  the 
parts  and  consequent  development  of  bad  contacts  and  burning  of 
the  socket,  from  short  circuits  due  to  arcing,  to  loose  strands  of 
the  circuit  wires  and  to  broken  pieces  falling  so  as  to  connect  op- 
posite poles." 

It  was  to  overcome  these  difficulties  and  produce  a  socket  that 
would  be  "mechanically  strong  and  electrically  well  insulated,  so 
that  the  danger  of  short  circuit  might  be  entirely  obviated,  as  well 
as  arcing  between  the  opposite  terminals  prevented,  that  the  lamp 
socket  of  the  patent  in  suit  was  devised.  That  the  patentee  ac- 
complished his  purpose  and  furnished  a  socket,  not  only  mechanic- 
ally strong  but  electrically  well  insulated,  and  one  that  was  small, 
light,  simple,  easily  wired,  and  cheap  to  manufacture,  is  not  denied, 
and  is  fully  established  by  the  evidence.  This  was  accomplished 
by  bringing  the  two  porcelain  discs  of  the  "Hubbell"  and  "Snow" 
patents  into  close  contact,  and  by  thus  shortening  the  electrically 
conducting  standards  which  hold  the  two  discs  together,  giving 
strength  and  solidity  to  the  structure ;  the  faces  of  the  two  porce- 
lain discs  being  so  recessed  as  that,  when  brought  together,  the  re- 
cesses and  partitions  between  them  coincide,  and  forming  separate 
and  completely  insulated  chambers  on  opposite  sides  of  the  socket, 
into  which  the  terminal  wires  are  introduced. 

The  "Wirt"  socket,  which  belongs  to  the  single  porcelain  block 
type,  was  referred  to  principally  to  show  the  peripheral  recesses  on 
practically  opposite  sides  of  the  porcelain  block,  to  receive  the  two 
plates  that  carry  the  binding-screws,  and  clearly  these  peripheral 
recesses  in  the  patent  in  suit  are  not  new  with  reference  to  the 
"Wirt"  patent.  In  other  respects,  however,  the  single  block  Wirt 
devised,  is  subject  to  the  danger  arising  from  the  close  juxtaposi- 
tion of  opposite  poles  of  the  circuit,  where  the  central  contact 
passes  through  the  screw  contact  shell.  The  loose  ends  of  the 
circuit  wire  are  liable  to  make  contact  between  the  two,  and  so 
establish  a  short  circuit. 
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The  "Pass  &  Seymour"  socket  belongs,  as  said  by  complainant's 
expert,  "to  an  entirely  different  class  of  constructions."  It  has  no 
metallic  case,  but  is  entirely  a  porcelain  construction.  There  is  no 
cap  or  shell,  and  no  two  blocks  of  insulating  material  so  fashioned 
as,  when  brought  together,  to  form  two  insulating  chambers. 
There  is  a  little  ridge  in  the  single  large  chamber,  marked  10  in 
the  drawing  of  the  patent,  but  this  does  not  form  two  insulating 
chambers.  Terminal  wires  are  brought  through  apertures  in  the 
porcelain,  directly  into  the  binding  posts  located  in  the  chamber, 
and  any  stray  or  raveled  ends  of  such  wires  are  liable  to  get  over 
the  ridge  and  make  a  short  circuit  with  the  opposite  pole.  The 
learned  judge  of  the  court  below  has,  in  our  opinion,  correctly  and 
clearly  stated  the  essential  difference  between  the  "Pass  &  Sey- 
mour" socket  and  that  of  the  patent  in  suit,  as  follows : 

"In  tfa«  Pa»  and  Seymour  the  ends  of  the  circuit  wires  are  left  in  close 
prozimitsr  in  the  same  chamber  with  nothing  but  a  low  and  narrow  rib  of 
porcelain  intercepting  them,  which  there  is  constant  danger  that  the  frayed 
strands  may  bridge  over  and  short  circuit  But  in  the  Perkins  this  is  doubly 
prevented ;  first,  by  locating  the  contact  plates  at  diametricaUy  opposite  sides 
of  the  blocks;  and  second,  by  giving  to  each  a  separate  recess  or  chamber 
therein.  It  is  true  that  the  wall  between  the  chambers  is  slight,  and  that  the 
Imperfect  contact  of  the  upper  and  lower  blocks  leaves  a  small  air  space  which 
divides  it;  and  in  a  badly  fitted  socket,  like  that  produced  by  Mr.  Mclntire, 
this  may  be  so  great  as  to  do  away  in  great  part  with  the  benefit  to  be  derived 
from  tliis  construction.  But  in  the  ordinary  and  proper  form  made  in  ac- 
cordance with  the  patent,  the  two  chamber  feature  has  an  important  and  dis- 
tinctive function  which  is  not  anticipated  by  anything  to  be  found  in  the  Pass 
and  Seymour,  any  more  than  in  the  rest  of  the  preceding  art" 

It  is  true  that  the  elements  of  the  combination,  described  in  these 
three  claims  of  the  patent  in  suit,  are  in  a  sense  old,  yet  the  two 
perfectly  insulated  chambers,  the  dominating  element  of  the  com- 
bination, is  in  a  sense  new.  It  is  not  found  in  any  of  the  patents 
cited,  in  such  fashion  as  to  produce  the  beneficial  effects  due  to  it 
in  the  combination  of  the  patent  in  suit.  With  this  and  the  other 
elements  of  the  combination,  we  have  a  new  and  complete  unitary 
structure,  combining  old  elements  in  such  way  as  to  produce  a 
new  and  highly  beneficial  result.  Mr.  Waterman,  complainant's 
expert,  thus  describes  what  he  calls  the  essential  feature  of  the 
combination : 

'The  essentisl  feature  of  the  construction,  in  so  far  as  claims  8,  4  and  9  are 
concerned,  as  I  understand  the  patent,  consists  in  the  form  of  the  insulating 
blodLS  and  the  disposition  of  the  several  necessary  electrical  contact  portions 
In  such  manner  that  they  are  effectively  separated  from  one  another  and  serve 
to  hold  together  the  insulating  pieces  to  make  the  interior  mechanism  and  its 
insulation  substantially  a  unit,  exceedingly  simple  and  strong  in  its  construc- 
ticm,  and  successfully  meeting  the  requirements  of  practical  use.  This  is  at- 
tained by  the  use  of  two  opposed  chambered  insulating  blocks  united  by 
plates,  serving  also  as  electrical  connections,  to  form  substantially  separate 
enclosures,  whereby  conducting  parts  of  opposite  polarities  are  separated  from 
one  another  in  a  substantially  perfect  manner.** 

Whether,  in  a  given  case,  there  has  been  an  exercise  of  the  in- 
ventive faculty,  within  the  meaning  of  the  patent  laws,  is  always 
a  delicate  and  sometimes  difficult  question  addressed  to  the  sound 
judgment  of  the  court  having  to  pass  thereon.    It  is  difficult,  per- 
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haps  impossible,  to  prescribe  general  rules  for  the  exercise  of  this 
judicial  function.*  It  demands  careful  consideration  of  the  prior 
art  and  the  essential  and  distinguishing  feature  of  the  device  or 
combination,  as  to  which  invention  is  alleged,  and  appreciation  of 
the  practical  working  of  the  mental  faculties.  But  it  must  often 
happen,  and  is  unavoidable,  that  what  is  evidence  of  inventive  gen- 
ius to  one  mind,  may  only  suggest  the  exercise  of  mechanical  skill 
to  another  equally  sincere  and  intelligent. 

The  fact  that  a  new  combination  or  device  may  be  simple  and 
obvious  to  the  ordinary  understanding,  when  once  produced  in  con- 
crete form,  is  not  necessarily  proof  that  invention  was  not  involved. 
This  is  almost  a  commonplace  in  the  jurisprudence  of  patent  law. 
It  is  also  true  that  admitted  benefits  resulting  from  the  combina- 
tion or  device,  and  widely  extended  adoption,  arc  facts  relevant  to 
the  novelty  and  usefulness  of  the  alleged  invention.  These  facts 
are  abundantly  established,  in  regard  to  the  patent  in  suit,  by  the 
evidence  in  this  record.  The  results  attained  by  the  device  of  the 
patent  in  suit  are  the  prevention  of  short  circuits,  by  stray  wire 
ends  from  the  flexible  conductors  making  contact  between  the  two 
branches  of  the  electric  circuit,  the  prevention  of  arcing  in  the  open- 
ing of  the  switch,  and  a  construction  mechanically  strong  and  com- 
pact, with  the  metallic  parts  well  protected.  We  think  the  combi- 
nation of  which  this  device  consisted,  was  the  product  of  more 
than  mere  mechanical  skill,  and  required  such  an  exercise  of  the  in- 
ventive faculty  as  the  patent  laws  were  designed  to  protect.  As  to 
the  contention  that  the  combination  described  in  claims  8,  4  and  9 
is  a  mere  aggregation  of  parts,  and  not  a  patentable  combination, 
we  cannot  do  better  than  adopt  the  language  of  the  learned  judge 
of  the  court  below : 

'*It  is  further  urged  that  the  elements  drawn  together  In  the  patent  amount 
to  a  mere  aggregation ;  but  this  loses  sight  of  that  which  is  tnvolyed.  The 
object  of  the  invention  is  the  production  of  an  electric  lamp  socket,  an  im- 
portant commercial  appliance,  which,  to  meet  the  demands  upon  it,  must  have 
certain  characteristics  and  qualities.  It  is  necessarily  made  up  of  dilfer^it 
parts,  designed  for  diiferent  purposes,  some  of  which  contribute  one  thing 
and  some  another.  The  cap,  the  shell,  the  upper  and  lower  blocks,  the  in- 
sulating chambers  are  nothing  apart  and  in  themselves;  but  together  they 
unite  to  form  a  complete  sodcet  to  be  taken  and  used  as  a  whole.  This  is  not 
an  aggregation  of  separate  elements,  each  acting  or  standing  by  itself,  but  a 
composite  construction  in  which  the  several  parts  co-operate  to  produce  a  com- 
mon and  combined  result  which  the  law  accepts  and  sustains." 

The  defense  of  noninfringement  is  not  seriously  urged  by  the 
learned  counsel  for  appellant,  who  says  in  his  brief,  in  regard  to 
the  defendant's  structure  as  compared  with  that  of  the  patent  in 
suit, 

**The  only  bond  they  have  In  common,  which  is  not  also  found  in  the  prior 
'Hubbeir  patent,  is  that  the  two  legs  or  standards,  which  mechanically  unite 
the  two  blocks  and  at  the  same  time  form  part  of  the  electric  circuit,  are  sep- 
arated from  one  another  by  an  insulating  wall  or  partition,  formed  by  prop- 
erly fadiioning  and  recessing  for  this  purpose  the  meeting  faces  of  the  two 
blocks." 

While  this  statement  takes  no  note  of  other  features  which  the 
two  structures  have  in  common,  not  found  in  the  prior  "Hubbell" 
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patent,  such  as  the  bringing  into  close  contact  the  two  porcelain 
discs,  fastened  together  externally  by  the  two  legs  or  standards 
let  into  external  grooves  in  the  porcelain,  it  does  admit  that  the  de- 
fendant's structure  possesses  the  controlling  characteristic  of  com- 
plainant's combination,  viz.,  the  perfect  separation  by  an  insulating 
wall  of  these  two  metallic  standards  and  the  opposite  poles  of  the 
electric  circuit,  •'by  properly  fashioning  and  recessing  lor  this  pur- 
pose the  meeting  faces  of  the  two  blocks/' 

We  think,  therefore,  that  claims  8,  4  and  9  of  the  patent  in  suit 
covered  a  patentable  combination,  and  that  the  court  below  was 
right  in  sustaining  the  validity  of  the  same.  The  decree  of  the 
court  below  is  therefore  affirmed. 


MOSSBBBG  et  al  T.  NUTTBR  et  al 

(Gircatt  Oourt  of  Appeals,  First  drcQlt    January  28,  1900.) 

No.  687. 

L  PATEWia    Coinfimuoi'iow  ot  OLAiirs. 

The  claims  of  a  patent  are  to  be  fairly  constraed  In  tbe  light  of  the 
wpedAcAtUm  and  drawings,  so  as  to  cover,  If  possible,  the  Invention,  and 
ttins  save  It,  especially  If  it  be  a  meritorious  one. 

[Bd.  Note— For  cases  in  point,  see  toL  88,  Gent  Dig.  Patents,  |  235.] 

2.  BaMB— IirVBIHOKlCKNT—BlCTGLI  BkLLS. 

The  Bricson  patent,  No.  491»012,  for  a  bicycle  bell,  was  not  anticipated, 
and  the  device  shown  discloses  patentable  Inrention,  and  represents  a  dis- 
tinct advance  In  the  art  as  compared  with  prior  bells.  Claims  1  to  4 
construed,  and  held  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis« 
trict  of  Massachusetts. 
For  opinion  below,  see  128  Fed.  55. 

Benjamin  Phillips  (William  R.  Tillinghast  and  Alfred  H.  Hil- 
dreth,  on  the  brief),  for  appellants. 
James  E.  Ma3madier  and  George  A.  Rockwell,  for  appellees. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

COLT,  Circuit  Judge.  This  appeal  relates  to  the  Ericson  pat- 
ent. No.  491,012,  dated  January  31,  1893,  for  improvements  in  tire 
bicycle  bells. 

In  this  type  of  bicycle  bell,  the  striking  mechanism  is  set  in 
operation  by  the  contact  of  a  friction  roll  with  the  tire  of  the  wheel. 
In  its  normal  position,  the  roll  is  held  out  of  contact  with  the  tire. 
When,  however,  the  rider  desires  to  ring  the  bell,  he  presses  a  lever 
or  finger  piece,  which  causes  the  roll  to  move  into  contact  with  the 
tire;  and  when  this  pressure  is  withdrawn,  the  roll  immediately 
resnmes  its  normal  position. 

The  principal  parts  of  the  bell  mechanism  comprise  a  bracket 
secured  to  the  frame  of  the  wheel,  a  gong,  striking  mechanism. 
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friction  roll,  and  a  lever,  disk,  or  plate  carrying  the  striking  mech- 
anism and  roll,  and  which  by  its  movement  throws  the  roll  into 
and  out  of  engagement  with  the  wheel. 

The  Ericson  patent  is  for  a  novel  arrangement  of  parts  for  pro- 
ducing a  more  compact  and  effective  bell.  The  distinguishing 
feature  of  this  organization  is  an  oscillating  disk,  carrying  the  strik- 
ing mechanism  and  roll,  centrally  pivoted  inside  the  gong  on  a  fixed 
pin ;  the  gong  being  also  mounted  on  the  end  of  this  pin. 

The  construction  of  the  Ericson  bell  is  shown  in  the  following 
drawings  from  the  patent : 


3^ 
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The  specification  of  the  patent,  in  so  far  as  it  is  material  in  the 
present  suit,  may  be  summarized  as  follows:  The  object  of  the 
invention  is  to  provide  a  simple,  compact,  and  effective  bell  for 
bicycles,  which  can  be  readily  adjusted,  and  which  can  be  thrown 
into  and  out  of  action  with  -ease  and  rapidity.  The  invention  con- 
sists essentially  in  an  oscillating  plate  or  disk  carrying  the  striker 
and  operating  mechanism;  the  plate  or  disk,  by  its  movement, 
being  adapted  to  throw  its  striker-operating  mel:hanism  into  and 
out  of  engagement  with  the  bicycle  wheel.  There  is  a  rigid  bell- 
supporting  bracket  secured  to  the  wheel.  The  forward  end  of 
this  bracket  has  a  side-projecting  pin,  upon  the  outer  end  of  which 
the  gong  is  secured  and  held  in  a  fixed  position  at  all  times.  The 
plate  or  disk  is  pivoted  upon  this  projectmg  pin  and  lies  within  the 
inner  side  of  the  gong.  It  thus  forms  a  cap  for  the  gong,  but  with- 
out touching  it.  The  plate  has  an  axial  or  rotary  oscillating  move- 
ment on  the  pin.  Carried  on  the  plate  is  the  swinging  striker, 
adapted  to  strike  the  gong.  Extending  through  the  plate  in  a  suit- 
able bearing  is  a  shaft,  on  the  outer  end  of  which  is  carried  the 
friction  roll.  This  roll  is  adapted  to  be  brought  down  into  contact 
and  to  be  raised  from  contact  with  the  wheel  rim.  There  is  a 
spring  encircling  the  projecting  pin  in  such  a  way  that  it  normally 
keeps  the  plate  turned  so  that  the  friction  roll  is  raised  above  and 
out  of  contact  with  the  wheel  rim.  There  is  likewise  a  pin  mounted 
on  the  plate  on  the  opposite  side  from  tiie  striking  mechanism. 
Attached  to  this  pin  is  a  wire  which  extends  upwardly  to  a  pivoted 
finger  lever  on  the  outer  end  of  the  handle  bar.  By  pressing  the 
finger  lever  the  plate  is  made  to  turn.  This  carries  the  friction 
roll  down  into  contact  with  the  wheel  rim,  thereby  causing  the 
striking  mechanism  to  operate.  As  soon  as  the  finger  lever  is  re- 
leased, the  plate  is  turned  back  again  to  its  normal  position  by  the 
action  of  the  spring,  whereby  the  friction  roll  is  thrown  out  of 
contact  with  the  wheel. 

The  foregoing  drawings  and  description  clearly  disclose  the 
Ericson  conception  of  a  bicycle  bell  and  the  way  in  which  he  cm- 
bodied  this  conception.  The  fundamental  idea  of  Ericson  was  to 
mount  the  whole  bell  structure  upon  a  short  pin  at  the  forward 
end  of  a  rigid  supporting  bracket  secured  to  the  wheel.  In  the 
carrying  out  of  this  idea  he  first  mounted  the  gong  on  the  outer 
end  of  this  pin ;  the  efiFect  being  that  the  bell-shaped  sides  of  the 
gong  encircled  the  pin.  Within  the  gong  he  then  mounted  on  the 
pin,  with  the  pin  acting  as  the  pivot,  an  oscillating  disk  carrying 
on  its  inner  face  the  striking  mechanism  and  roll.  This  idea  of 
mounting  all  the  parts  on  the  end  of  the  rigid  bracket,  and  the 
form  of  its  embodiment,  were  new  in  the  art.  None  of  the  numer- 
ous prior  patents  or  devices  introduced  in  evidence  reveals  any  such 
conception  of  a  bell  structure.  The  more  the  prior  art  is  exam- 
ined, the  stronger  g^ows  the  conviction  that  the  Ericson  organiza- 
tion discloses  patentable  novelty  and  represents  a  distinct  advance 
in  the  art  ais  compared  with  prior  bells. 

There  are  only  two  bells  m  all  the  prior  art  upon  which  the  ap- 
pellants rely,  cither  as  anticipations  or  as  limiting  the  scope  of  the 
185  F-— 7 
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Ericson  invention:  The  bell  disclosed  in  the  Kuhrt  &  Schilling 
German  patent,  No.  43,908,  and  the  old  Hill  &  Tolman  bell.  The 
Kiihrt  &  Schilling  bell  is  far  removed  from  the  Ericson  conception. 
We  have  in  this  German  bell  a  comparatively  long  pivoted  lever 
with  an  oscillating  movement.  The  gong  is  secured  to  the  lever 
near  the  pivot,  and  the  striking  mechanism  is  located  further  along 
on  the  lever  and  near  one  end,  the  result  being  that  the  entire 
striking  mechanism  lies  outside  the  gong  in  an  exposed  position. 
This  organization  of  parts  only  serves  to  emphasize  the  novelty  and 
utility  of  the  Ericson  construction. 

While  the  Hill  &  Tolman  bell  more  closely  resembles  the  Erie- 
son,  it  lacks  the  dominant  characteristic  of  the  Ericson  invention. 
In  Hill  &  Tolman  we  find  a  long  oscillating  lever  expanding  into  a 
circular  disk  or  plate  at  one  end.  This  disk  is  located  at  the  rear 
of  the  gong  and  forms  a  cap  therefor.  It  also  carries  on  its  inner 
face  the  striking  mechanism  and  operating  roll.  In  the  last  two 
features  it  is  like  the  Ericson  bell.  But,  notwithstanding  this  re- 
semblance. Hill  &  Tolman  never  reached  the  Ericson  conception 
of  mounting  the  entire  bell  on  a  pin  at  the  outer  end  of  the  rigid 
bracket.  In  place  of  the  Ericson  disk  pivoted  on  this  pin  on  the 
inner  side  of  the  gong,  we  have  in  the  Hill  &  Tolman  structure  a 
long  lever  whose  pivot  lies  several  inches  to  the  side  of  the  gong, 
or  the  bell  proper ;  the  effect  being  that  the  whole  bell  moves  bod- 
ily through  the  air  with  a  pendulum-like  swing.  The  Hill  &  Tol- 
man oscillating  lever  is  not  the  Ericson  oscillating  disk.  In  the 
Ericson  structure  the  long  arm  of  the  Hill  &  Tolman  lever  has  been 
discarded,  and  the  lever  pivot  transferred  to  the  pin  within  the 
gong.  This  is  a  substantial  change  and  possesses  patentable  nov- 
elty. It  is  an  important  structural  modification,  producing  an 
improved  mode  of  operation,  in  that  the  whole  bell  structure  no 
longer  swings  bodily  through  the  air.  Upon  the  comparison  of  the 
two  devices  it  is  apparent  that  the  Hill  &  Tolman  bell  is  wanting 
in  the  simplicity  of  construction  and  the  efficiency  in  operation 
which  characterize  the  Ericson  bell. 

The  first  four  claims  of  the  Ericson  patent  are  in  issue.  They 
read  as  follows : 

(1)  In  a  bell  for  bicycles  and  other  relocipedes,  an  oeclllatory  plate  or  disk 
mounted  to  turn  In  the  rear  of  the  gong,  and  complementary  striking  mechan- 
ism carried  by  said  plate  and  adapted  by  the  movement  thereof  to  be  thrown 
into  and  out  of  action  by  contact  with  and  removal  frcHn  the  bicycle  or  velod- 
I)ede  wheel. 

(2).  In  combination  with  a  gong  carried  by  the  frame  of  a  bicycle  or  other 
velocipede,  an  oscillatory  plate  or  disk  carrying  a  striker  adapted  to  operate 
on  said  gong,  mechanism  carried  by  said  plate  or  disk  for  transmitting  the 
power  of  the  bicycle  or  velocipede  wheel  to  operate  the  striker,  and  means 
for  turning  said  plate  or  disk  to  throw  its  power-transmitting  mechanism  into 
uud  out  of  contact  with  said  wheel,  substantially  as  herein  described. 

(3)  In  combination  with  a  gong  carried  by  the  frame  of  a  bicycle  or  other 
velocipede,  an  oscillatory  plate  or  disk  fitted  and  adapted  to  turn  freely  in 
the  Inner  side  of  the  gong  and  carrying  a  striker  adapted  to  operate  on  said 
gong,  mechanism  carried  by  said  plate  or  disk  for  transmitting  the  power 
of  the  bicycle  or  velocipede  wheel  t6  operate  the  striker,  and  means  for  turn- 
ing said  plate  or  disk  to  throw  its  power-transmitting  mechanism  into  and 
out  of  contact  with  said  wheel,  substantially  as  herein  described. 
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(4)  A  bell  for  bicycles  and  other  velocipedes,  consisting  of  a  bracket  secured 
to  tbe  fork  of  tbe  machine  and  extending  beside  its  wheel,  a  gong  supported 
upon  the  outer  end  of  the  bradcet,  a  plate  or  disk  centrally  pivoted  on  the 
outer  end  of  the  brai^et  and  fitted  and  adapted  to  turn  freely  in  the  Inner 
side  of  the  gong  and  carrying  a  striker  adapted  to  operate  on  said  gong» 
mechanism  carried  by  said  plate  or  disk  for  transmitting  the  power  of  the 
bicycle  or  velocipede  wheel  to  operate  the  striker,  and  means  for  turning  said 
plate  or  disk  to  throw  its  power-transmitting  mechanism'  into  and  out  of  con- 
tact with  said  wheel,  substantially  as  herein  described, 

A  considerable  portion  of  the  appellants'  brief  is  taken  up  with 
a  critical  analysis  of  these  claims.  They  maintain,  as  a  result  of 
this  analysis,  that  claims  1  and  2,  according  to  the  ordinary  im- 
port of  their  language,  are  clearly  anticipated  by  prior  bell  struc- 
tures, and  that  claims  3  and  4  should  be  limited  to  the  specific 
form  of  mechanism  described.  The  claims  of  a  patent  are  to  be 
fairly  construed,  so  as  to  cover,  if  possible,  the  invention,  and 
thus  save  it,  especially  if  it  be  a  meritorious  one.  In  approaching 
a  patent,  we  are  to  look  primarily  at  the  thing  which  the  inventor 
conceived  and  described  in  his  patent,  and  the  claims  are  to  be 
interpreted  with  this  particular  thing  ever  before  our  eyes.  In 
confining  our  attention  too  exclusively  to  a  critical  examination 
of  the  claims,  we  are  apt  to  look  at  them  as  separate  and  independ- 
ent entities,  and  to  lose  sight  of  the  important  consideration  that 
the  real  invention  is  to  be  found  in  the  specification  and  drawings, 
and  that  the  language  of  the  claims  is  to  be  construed  in  the  light 
of  what  is  there  shown  and  described. 

There  is  much  similarity  in  the  foregoing  claims  of  the  Ericson 
patent,  and  the  language  is  of  a  somewhat  general  character.  This 
difference,  however,  may  be  noticed.  Claim  2  is  somewhat  broader 
than  claim  1,  and  claim  1  is  somewhat  broader  than  claims  3  and  4. 
Upon  their  face  alone,  it  may  be  that  claims  1  and  2  are  broad 
enough  in  their  terms  to  include  the  Hill  &  Tolman  and  some  other 
prior  bells.  The  claims,  however,  must  be  read  in  connection  with 
the  drawings  and  specification;  and,  so  construed,  we  find,  in 
each  of  these  claims,  appropriate  language  descriptive  of  the  vital 
feature  of  the  Ericson  invention.  In  claim  1  we  find  "an  oscilla- 
tory plate  or  disk  mounted  to  turn  in  the  rear  of  the  gong";  in 
claim  2,  "a  gong  carried  by  the  frame  of  a  bicycle"  and  "an  oscilla- 
tory plate  or  disk  carrying  a  striker  adapted  to  operate  on  said 
gong" ;  in  claim  3,  "a  gong  carried  by  the  frame  of  a  bicycle"  and 
"an  oscillatory  plate  or  disk  fitted  and  adapted  to  turn  freely  in  the 
inner  side  of  the  gong" ;  and  in  claim  4,  "a  gong  supported  upon 
the  outer  end  of  the  bracket"  and  "a  plate  or  disk  centrally  pivoted 
on  the  outer  end  of  the  bracket  and  fitted  and  adapted  to  turn  freely 
in  the  inner  side  of  the  gong."  These  several  phrases,  when  read 
with  the  drawings  and  specification,  were  manifestly  intended  to 
cover,  and  do  distinctly  cover  by  their  language,  the  primary 
feature  of  the  Ericson  invention.  If  these  terms  are  susceptible  of 
a  broader  interpretation,  they  must  by  construction  be  limited  to 
Ericson's  actual  invention. 

Upon  the  question  of  infringement,  there  is  no  doubt  that  the 
appellants  have  substantially  embodied,  in  both  forms  of  their  bell, 
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the  essential  features  of  the  Ericson  invention.  Their  bell  is  found- 
ed upon  the  Ericson  conception  of  mounting;  the  entire  bell  upon 
the  outer  end  of  the  fixed  bracket,  thereby  bringing  the  gong,  oscil- 
latory lever,  or  disk,  and  striking  mechanism,  into  close  proximity ; 
the  parts  being  so  org'anized  that  the  oscillatory  lever  carrying  the 
striking  mechanism  lies  practically  within  the  inner  side  of  the 
gong. 

In  what  IS  called  "Defendants'  Bell  No.  1,"  there  exists  the  slight 
modification  that  the  gong  is  not  made  stationary  on  the  end  of  the 
pivot,  but  is  pivoted  with  the  lever,  and  so"  rotates  with  it.  This 
difference  is  unsubstantial.  It  is  true  that  the  Ericson  patent  con- 
templated a  gong  which  was  always  stationary,  but  this  was  not  an 
essential  part  of  the  invention.  The  Ericson  bell  operates  equally 
well  when  the  gong  oscillates  with  the  disk.  Under  the  circum- 
stances, this  construction  is  manifestly  the  equivalent  of  the  Eric- 
son bell,  since  it  contains  all  the  vital  features  of  the  Ericson  or- 
ganization. 

The  defendants'  bell  No.  2  presents  a  somewhat  different  ques- 
tion. This  bell  discloses  separate  pivots  for  the  gong  and  lever. 
The  pivot  for  the  lever  is  located  a  little  at  one  side  of  the  pivot 
for  the  gong;  in  other  words,  the  two  axes  are  not  coincident. 
The  consequence  is  that  the  gong  both  rotates  with  the  lever  and 
also  has  a  slight  bodily  movement.  While  this  is  true,  there  is 
still  present  in  that  organization,  in  a  modified  form,  the  essence 
of  the  patented  structure.  Considering  the  merit  of  the  Ericson 
invention,  it  is  entitled  to  a  fairly  liberal  application  of  the  doctrine 
of  equivalents.  This  arrangement  of  parallel  axes,  instead  of  axes 
strictly  coincident,  carries  with  it  substantially  the  Ericson  mode 
of  operation  and  all  the  advantages  of  the  Ericson  bell.  For  these 
reasons,  we  must  also  hold  that  defendants'  bell  No.  2  comes  within 
the  proper  construction  of  the  Ericson  invention  and  of  the  claims 
in  issue. 

The  Ericson  patent  was  before  this  court  in  Nutter  v.  Brown,  98 
Fed.  892,  39  C.  C.  A.  332.  The  record  in  that  case  was  not  the 
same  as  the  record  in  the  case  at  bar,  and  that  case  also,  presented 
an  essentially  different  question  of  infringement. 

The  decree  of  the  Circuit  Court  is  affirmed,  with  costs  of  this 
appeal  to  the  appellees. 
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KBNNBT  MFG.  CO.  r.  WELLS  ft  NEWTON  Oa 
(Glrcait  Gonrt,  &  D.  New  Tork.    December  22»  1004.) 

PATEim— IHTBINOKMINT— WATBB-GLOSST  VALVK. 

The  Oooper  patent,  No.  871,431,  for  a  water-closet  valre,  the  esaentlal 
feature  of  which  la  a  flange  projecting  downward  from  the  valve  to  retard 
the  flow  of  water  while  the  valve  is  closing,  was  not  anticipated,  and  la 
valid.    Also  held  infringed  as  to  claims  1  and  2. 

In  Equity. 

Frank  L.  Crawford,  for  plaintiff, 
Edward  Rector,  for  defendant. 

WHEELER,  District  Judge.  This  suit  is  brought  for  alleged 
infringement  of  the  first  two  claims  of  patent  No.  371,431,  dated 
October  11,  1887,  g^nted  to  William  S.  Cooper,  and  owned  by 
the  plaintiff  upon  a  valve  for  water-closets,  which  has  a  down- 
projecting  flange  of  a  little  less  diameter  at  its  lower  edge  than  the 
discharge  pipe  to  restrict  the  flow  as  it  enters  the  pipe,  and  a  les- 
sening diameter  towards  its  upper  part,  permitting  an  after-flow 
for  sealing  the  traps.    The  claims  are : 

-(1)  The  combination,  in  a  water-closet  supply  valve,  of  a  discharge  chest,  a 
valve  constructed  to  close  the  mouth  of  the  chest  and  having  a  depending 
flange  or  projection  somewhat  less  in  size  Uian  the  said  mouth,  and  means  for 
raising  the  valve  so  that  the  lower  end  of  the  flange  is  above  the  top  of  the 
mouth,  whereby  when  the  valve  is  first  opened  a  full  flow  of  water  through 
the  chest  is  permitted,  which  flow  is  diminished  when  in  the  closing  move- 
ment of  the  valve  the  flange  of  the  same  enters  the  mouth  of  the  discharge 
chest,  title  diminished  flow  continuing  during  the  remainder  of  the  movement, 
all  substantially  as  specified. 

"(2)  The  combination,  in  a  water-closet  supply  valve,  of  a  discharge  chest, 
a  valve  constructed  to  close  the  mouth  of  the  chest,  and  having  a  depending 
flange  lees  in  size  than  said  mouth,  but  constructed  to  enter  the  same  and  re- 
strict the  flow  as  the  valve  commences  to  close,  and  means,  substantially  as 
described,  for  retarding  the  closing  movement  of  the  valve,  all  substantially 
as  specified.*' 

The  defenses  are  anticipation  by  several  prior  patents  and  denial 
of  infringement.  There  are  six  of  these  prior  patents — ^that  to 
Jones,  No.  98,699;  to  Craigie,  No.  126,270;  to  Moore,  No.  176,728; 
to  Gale,  No.  190,304 ;  to  Quinn,  No.  205,903 ;  and  a  German  patent 
to  MoUer,  No.  20,349.  These  well  show  a  down-projecting  flange 
from  the  valve,  which  restricts  the  flow  of  water  as  the  valve  nears 
its  seat  and  prevents  water  hammer ;  but  none  of  them  appears  to 
show  such  a  continuing  after-flow  provided  for  by  a  passage 
around  the  flange.  This  well  appears  from  the  testimony  of  the 
defendants'  expert,  Mr.  See,  at  X  2.45,  Record,  pp.  140.1,  where 
he  says,  summarily,  fol.  663:  "That  the  earlier  patents  referred 
to  show  devices  for  retarding  the  closing  motion  of  the  valve  in 
connection  with  the  preliminarily  entering  plug,  and  that,  allow- 
ing for  dimensions,  proportioning,  and  so  forth,  the  devices  will 
all  have  substantially  the  same  action  in  the  respects  considered." 
The  plug  referred  to  is  the  projectinof  flange,  and  the  retarding  the 
closing  motion  of  the  valve  by  the  flange  appears  to  be  a  different 
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thing  from  providing  for  the  after-flow  by  the  passage  around  the 
flange  or  plug.  This  view  is  aflSrmed  by  X  2.46  following,  and 
the  answer;  and  confirms  the  testimony  of  the  plaintiflFs'  expert 
Mr.  Fraser,  when  he  says,  at  page  41,  fol.  161,  of  the  record :  "I 
understand  from  the  patent  specification  that  this  particular  means 
for  retarding  the  closing  movement  of  the  valve  forms  in  itself  no 
part  of  the  invention  of  claims  1  and  2  of  this  patent."  Upon  these 
considerations  those  claims  appear  to  be  valid. 

The  question  of  infringement  turns  largely  upon  this  distinction 
between  the  means  of  producing  the  after-flow  of  the  patent  and 
those  for  retarding  the  closing  motion  of  the  valve.  As  to  the 
latter,  the  appliances  of  the  defendants*  valve  resembles  as  well 
those  of  the  earlier  patents  as  those  of  the  patent  in  suit ;  but,  as 
this  after-flow  does  not  appear  in  the  earlier  patents,  the  means 
for  producing  it  cannot  be  compared  with  them,  and  must  be  with 
this.  When  so  compared,  the  after-flows  appear  to  be  produced 
by  equivalent  means  in  substantially  the  same  way. 

Decree  for  plaintiff. 


SOCIBTB  FABRIQUES  DB  PRODUITS  CHIMIQUBS  DB  THANN  BT  DB 
MULHOUSE  T.  GEORGE  LUEDERS  &  GO. 

(Gircnit  Oourt,  S.  D.  New  York.    December  22,  1904.) 

1.  Patents— Validity— Product  of  Pbeyiouslt  Patented  Pbocesb. 

A  patent  for  the  product  of  a  process  is  void  where  the  same  inrodiict 
bad  preyiously  been  produced  by  other  processes. 

[Ed.  Note. — For  cases  In  point,  see  vol.  88,  Cent  Dig.  Patents,  |  7.] 

2.  Same— Abtiticial  Musk. 

The  Banr  patent,  No.  451,847,  for  artificial  musk,  is  void  in  view  of  a 
disclaimer  limiting  it  to  the  product  of  the  process  of  patent  No.  410,710 
to  the  same  patentee. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  451,847, 
for  artificial  musk,  granted  May  5,  1891,  to  Albert  Baun  On  final 
hearing. 

C.  A.  L.  Massie  and  Philip  Mauro,  for  plaintiflf. 
Arthur  v.  Briesen,  for  defendants. 

WHEELER,  District  Judge.  This  suit  is  brought  upon  patent 
No.  461,847,  dated  May  6,  1891,  granted  to  Albert  Baur,  and  owned 
by  the  plaintiff,  for  artificial  musk.  The  specification  sets  forth 
that: 

"The  present  invention  relates  to  a  new  product  or  c6mponnd  termed  •artlfl- 
cial  musk,'  which  is  characterized  by  the  same  fine  and  penetrating  odor  as 
natural  mask,  and  is  adapted  to  be  substituted  therefor.  In  letters  patent 
No.  416,710,  granted  to  me  December  10,  1889,  I  have  described  and  claimed  a 
certain  process  of  making  artificial  musk,  by  mixing  toluene  with  a  hali^^en 
compound  of  butyl,  such  as  butyl-chloride,  butyl-iodine,  or  butyl-bromide,  and 
with  aluminium  bromide  or  chloride,  distilling  the  compound,  treating  the  va- 
pors with  fuming  nitric  and  sulphuric  acid,  dissolying  in  alcohol,  and  then 
crystallizing.  The  product  thus  obtained,  whose  properties  and  character- 
istics are  hereinafter  fully  defined,  is  a  solid  crystalline  body,  and  is  chemical- 
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I7  a  trinltrated  hydrocarbon.  To  produce  the  artificial  musk  which  conatl- 
tntes  the  present  Invention,  It  Is  not  necessary  to  proceed  in  the  manner  above 
described.  It  may  be  made  by  various  processes.  For  example,  instead  of 
taking  as  a  base  toluene,  I  employ  xylene,  or  other  similar  substance,  and 
mix  first  with  a  butyl  halogen  compound.  The  resulting  compound,  such  as 
Isobutyl-xylene,  the  formula  of  which  is  CiaHis,  when  treated  with  fuming 
nitric  and  sulphuric  add  under  the  conditions  above  stated,  will  yield  a  mix- 
ture of  nitrated  bodies,  from  which  by  a  fresh  nitration  a  trinltrated  body  can 
be  separated.  In  producing  the  product  claimed  herein,  whether  toluene,  xy- 
lene, or  other  substance  be  taken  as  the  base,  I  may.  proceed  by  employing 
bydrocarbons  of  the  propyl  or  amyl  series.  The  present  Invention,  being  in- 
dependent of  any  process  of  manufacture,  may  be  obtained  In  other  ways  than 
those  herein  described ;  they  being  given  merely  as  examples  of  mode  of  pro- 
cedure by  which  the  artificial  musk  may  be  made.'' 

The  claim  is  for: 

"The  artificial  musk  herein  described,  being  a  trinltrated  hydrocarbon  de- 
rived fh>m  toluene  or  its  homologues,  in  solid  crystalline  form,  characterized 
bj  the  odor  of  natural  musk,  as  set  forth." 

Since  suit  brought,  the  plaintiff,  as  assignee,  has  disclaimed  the 
article  patented  when  produced  otherwise  than  by  the  process  of 
the  prior  patent,  leaving  the  claim  to  stand  as  for  the  distinctive 
product  of  that  process.  The  disclaimer  implies  that  there  was 
such  a  product  derived  from  other  sources  in  existence  prior  to 
the  patent.  If  that  was  so,  this  patent,  which  is  distinctively  for 
the  substance,  and  not  for  the  process,  would  be  void.  Cochrane 
V.  Badische  Anilin  &  Soda  Fabrik,  111  U.  S.  293,  4  Sup.  Ct.  466,  28 
L.  Ed.  433.  Besides  this,  if  the  patent  can  be  held  valid  for  the 
product  of  the  precise  process  to  which  it  is  limited  by  the  dis- 
claimer, it  would  not  be  infringed  but  by  a  product  so  produced, 
and  the  defendants'  article  is  not  shown  to  have  been  so  produced. 
Its  ingredients  only  are  shown,  and  they  may  have  been  brought 
together  by  some  of  the  processes  by  which  the  articles  disclaimed 
are  produced,  and  not  be  the  article  of  this  patent.  Id.  It  is  diffi- 
cult to  distinguish  this  case  from  the  one  above  cited,  which  was 
upon  a  chemical  patent  for  a  product  of  a  process,  as  this  is,  and 
that  was  confined  to  that  product. 

Bill  dismissed. 


UNITED  STATES  MITIS  00.  T.  MIDVALB  STEEL  CXX 

(drcolt  Ooort;  B.  D.  Pennsylvania.    August  18^  1904.) 

No.  81. 

t  Patents— Pbocess— Invention. 

The  patentability  of  a  process  Is  to  be  determined  by  Its  effect    How- 
erer  simple.  It  may  disclose  Invention  If  It  produces  an  Improved  result 
[Ed.  Note. — ^For  cases  In  point,  see  vol.  88,  Cent  Dig.  Patents,  §{  7,  15- 

lai 

2.  Saio-Scopc  of  Invention— Ebboneous  Theobt— Beneficial  Results  Not 
Claimso. 

Even  where  a  theory  Is  erroneously  advanced  by  an  Inventor  In  his 
specifications  to  explain  a  patented  process,  the  scope  of  the  Invention 
Is  not  to  be  narrowed  thereby,  so  as  to  preclude  him  from  laying  claim  to 
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other  beneficial  results.  It  Is  the  process,  not  the  theory,  which  is  pat^ 
ented,  and  the  inventor  Is  entitled  to  all  the  benefits  legitimately  to  be 
derived  therefrom. 

8.   SAIOD— MvrAIXUBOIOAL  PBOOBSS— UU  OY  INHKBBIVT  AND  WKLL-KHOWN  NAT- 

UBAL  PbOPBBTIBS  OF  RSAGENT. 

Where  a  metallurgical  process  consists,  not  simply  In  making  use  of 
certain  natural  properties  of  a  deoxidizing  agent  such  as  aluminum,  but 
in  making  use  of  them  at  a  certain  time,  in  certain  quantities,  and  in  a 
certain  way,  it  cannot  be  objected,  to  a  patent  for  such  process,  that  it 
seeks  to  monopolize  properties  which  are  inherent  and  well-known. 

i.  SAHB— iNFBINOElfEirr—ASSIONlfENT  OF  DiVFEBXNT  OBJECT— BVASION. 

Where  a  patent  deals  with  a  metallurgical  process,  with  regard  ta 
which  there  is  not  only  a  difference  of  opinion,  but  some  obscurity,  it 
would  invite  evasion  and  destroy  the  value  of  the  patent  by  which  the 
process  is  protected,  if,  while  pursuing  its  terms*  the  charge  of  infringe- 
ment could  be  successfully  met  simply  by  assigning  the  attainment  of  a 
different  object 

^  Same— Validitt  and  iNFBiNGEiiBNT— Pbocbss  fob  Making  Wbought  Ibon 
AND  Steel  Oastinob. 

The  Wittenstrttm  patent,  No.  333,873,  for  a  process  for  making  wrought 
iron  and  steel  castings,  consisting  of  the  addition  of  a  small  quantity  of 
aluminum  to  the  iron  or  steel  after  it  has  been  fully  melted,  and  just 
as  it  is  about  to  be  poured  into  the  mold,  the  effect  being  to  render  tli« 
casting  more  solid  and  free  from  cavities,  without  injury  to  its  quality, 
was  not  anticipated,  and  discloses  invention,  and  the  patentee  is  entitled 
to  all  the  benefits  legitimately  to  be  derived  from  the  practice  of  the  pro- 
cess, including  the  use  of  aluminum  in  such  casting  as  a  deozidizlnff 
agent,  when  used  in  the  quantities,  in  the  way,  and  at  the  time  set  forth. 
Also  held  infringed. 

6L  Same— Mabkino  of  Patented  Abticles— Pbocess  Patent. 

Rev.  St  i  4900  [U.  S.  Qomp.  St  1901,  pw  3388],  requiring  that  articles 
made  under  a  patent  shall  be  so  marked,  is  not  applicable  to  the  case 
of  a  process  patent,  and  the  omission  is  not  a  bar  to  recovery  for  infringe- 
ment where  the  defendant  has  been  notified,  and  continues  the  infringe- 
ment in  disregard  of  such  notice. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  33d,373» 
for  a  process  for  making  iron  and  steel  casting^,  granted  to  Carl 
Gustave  Wittcnstrom  December  29,  1886.    On  final  hearing. 

Joseph  C.  Fraley,  for  complainants. 
George  J.  Harding,  for  defendants. 

ARCHBALD,  District  Judge.*  The  process  for  making  wrought 
iron  and  steel  castings  which  is  the  subject  of  this  suit  was  in- 
vented by  Carl  Gustave  Wittenstrom,  a  Swede.  It  was  patented 
in  Great  Britain,  France,  and  Belgium,  July  8,  1886,  and  in  the 
United  States  December  29  of  the  same  year,  and,  while  the 
patent  has  now  expired,  it  had  not  at  the  time  suit  was  brought, 
and  the  complainants,  who  are  the  owners,  are  entitled  to  dam- 
ages if  it  was  infringed  while  it  was  in  force.  Chinnock  v.  Pater- 
son,  112  Fed.  631,  50  C.  C.  A.  384.  Infringement  is  denied,  and 
the  validity  of  the  patent  vigorously  assailed,  and  these  are  the 
questions,  therefore,  which  are  presented  for  determination.  The 
patent  was  considered  and  sustained  by  Judge  Acheson  in  a  suit 

1  Specially  assigned. 
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against  the  Carnegie  Steel  Co.  (C.  C.)  89  Fed.  343,  and  it  would 
be  sufficient,  so  far  as  the  one  issue  is  concerned,  to  rest  upon 
the  opinion  which  he  expressed;  but,  as  it  is  contended  that  the 
matter  is  somewhat  differently  presented  here,  an  independent 
examination  of  it  in  the  light  of  the  present  argument  will  be  under- 
taken. 

The  process  described  in  the  patent  is  a  simple  one,  consisting 
merely  in  the  addition  of  a  small  piece  of  aluminum  to  the  iron  or 
steel  after  it  has  been  fully  melted,  and  just  as  it  is  about  to  be 
poured  into  the  mold.  The  object  sought  to  be  attained  is  the 
making  of  a  solid  and  more  perfect  casting,  free  from  superficial 
blisters  and  internal  cavities  known  as  "blow  holes."  The  great 
difficulty  in  securing  this  without  a  deterioration  of  the  product 
was  the  problem  to  which  the  mind  of  the  inventor  was  addressed, 
and  his  invention  consisted  in  successfully  solving  it.  High-water 
mark  in  steel  casting  up  to  that  time  is  admittedly  represented  by 
the  so-called  "Terre  Noire"  process,  patented  in  France  in  May, 
1876,  and  in  the  United  States  in  April,  1879.  It  consisted  in  the 
organized  use  of  manganese  and  silicon,  with  specific  reference  to 
the  casting,  as  distinct  from  the  refining  art;  but,  much  as  it  added 
to  existing  metallurgical  knowledge,  it  had  its  recognized  limita- 
tions. While  the  resulting  product  was  undoubtedly  more  solid 
and  homogeneous,  its  quality  was  affected,  being  made  more  brit- 
tle or  red  short  The  process  was  only  serviceable  where  the  steel  was 
hard,'  and  the  preservation  of  its  intrinsic  character  was  not  important ; 
and  it  was  entirely  inadequate,  therefore,  for  the  production  of  castings 
of  wrought  iron  or  mild  steel,  of  which  there  were  none  at  the  time 
Wittenstrom  brought  forward  his  invention.  Referring  to  this  state 
of  the  art  in  his  specifications,  the  inventor  says : 

"It  !■  well  known  that  one  of  the  great  difflcalties  in  making  caatiDgs  from 
steel  is  to  get  a  product  which  Is  solid,  sound,  homogeneous,  or  free  from 
blisten  or  cavitlee.  Lately  the  manufacture  has  been  much  improved  by  add- 
ing to  the  metal  fero-manganese  and  othor  compounds  containing  carbon,  slli- 
eaii,  and  manganese;  but,  although  all  these  admixtures  make  the  product 
somewhat  more  solid,  they  deteriorate  the  quality  in  other  respects,  as  the 
product  gets  harder  and  mpre  brittle  or  red  short" 

Proceeding  thereupon  to  disclose  the  discovery  which  was  the 
basis  of  his  invention : 

"I  hare  found,"  he  says,  'that  castings  of  wrought  Iron  or  mild  steel  may 
be  obtained  solid  without  changing  the  intrinsic  quality  of  the  metal  by  the 
addition  of  the  metal  aluminium  either  alone  or  in  the  shape  of  an  alloy,  such 
addition  to  be  made  after  the  iron  or  steel  has  been  melted,  and  preferably 
just  before  the  pouring  is  commenced." 

With  regard  to  the  quantity  to  be  used  he  states: 

"I  haTe  found  that  the  use  of  a  minute  quantity,  never  exceeding  one  per 
cent  by  weight — preferably  from  one-flfth  to  one-tenth  of  one  per  cent  by 
weight — of  metallic  alumininm  added  to  the  molten  iron  has  the  desired  in- 
floence,  and  even  a  very  much  smaller  percentage  has  an  appreciable  influ- 
ence." ••By  this,  my  new  Invention,"  as  he  declares,  "I  have  succeeded  In 
making  perfect  castings  from  the  softest  wrought  iron,  which  castings  in  every 
respect  retain  their  ductility  and  nature  of  wrought  iron,  though  their  tensile 
strength  is  greatly  enhanced." 
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In  thus  making  possible  that  which  was  not  so  before,  there  can 
be  little  question  that  the  inventor  rendered  a  material  service  to, 
and  made  an  important  advance  upon,  the  existing  art. 

An  eiFort  is  made,  however,  to  limit  the  invention  by  the  sug- 
gestion that  all  that  was  in  mind  was  the  production  of  an  alumi- 
num alloy,  use  being  made  of  the  well-known  principle  that  the 
alloy  of  two  metals  has  a  lower  melting  point  than  that  of  either 
of  them,  the  fluidity  necessary  to  make  a  proper  casting  being 
thereby  obtained  without  injurious  superheating.  This  contention 
is  based  upon  that  part  of  the  specifications  where  it  is  said : 

"The  melting  point  of  aluminium  is  about  800  Fahrenheit,  and  the  effect  of 
Buch  addition  [referring  to  the  aluminium]  is  to  lower  the  melting  point  of  the 
mixture,  and  thereby  render  it  more  fluid  (as  it  at  once  becomes  superheated) 
BO  that  the  gases  in  the  metal  pass  away  easily,  the  metal  runs  freely  into  the 
mold,  and  a  more  perfect  product  is  obtained.*' 

The  object  in  thus  seeking  to  narrow  the  scope  of  the  invention 
is  to  deprive  it  of  other  beneficial  results,  particularly  the  deoxidiz- 
ing of  the  metal,  which  now,  according  to  the  better  opinion,  is  the 
real  effect  of  the  addition  of  the  aluminum,  and  for  which  purpose, 
in  the  defendants'  ingot  practice  at  least,  it  is  admittedly  employed. 
It  was  not  a  theory,  however,  that  -was  patented,  but  a  process ; 
and,  even  if  a  theory  was  advanced  to  explain  it  which  was  er- 
roneous, the  inventor  is  not  precluded  from  laying  claim  to  all  the 
benefits  legitimately  to  be  derived  therefrom.  Eames  v.  Andrews, 
122  U.  S.  40,  7  Sup.  Ct.  1073,  30  L.  Ed.  1064;  Thomson  Meter  Co. 
V.  National  Meter  Co.,  65  Fed.  427,  12  C.  C.  A.  671.  But  the  truth 
is,  no  mistake  was  made.  While  the  invention  no  doubt  funda- 
mentally consists  in  increasing  the  fluidity  of  the  molten  metal, 
the  inventor  unquestionably  had  in  mind  the  deoxidizing  effect  of 
the  aluminum  as  an  essential  part  of  it,  and  did  not  stop  short  wiA 
the  idea  of  simply  creating  an  alloy.  That  idea  was  thrown  up  to 
him  in  the  course  through  the  Patent  Office,  as  disclosed  by  the 
file  wrapper,  and  distinctly  repudiated. 

'*This  inyention,**  he  there  says,  "does  not  relate  to  the  production  of  a  new 
alloy,  or  a  new  method  of  producing  iron  or  steel.  •  •  •  My  inventloii 
makes  use  for  the  production  of  castings  from  wrought  Iron  or  steel  of  one 
quality  of  metallic  alumlQium  which  I  have  discovered,  •  •  •  that  of 
making  the  molten  Iron  or  steel  highly  fluid,  •  •  •  and  this  quality  Is 
of  the  utmost  Importance  when  making  castings,  as  the  metal  will  run  freely 
into  the  finest  parts  of  the  mold."  "The  quality  possessed  hy  aluminium 
of  rendering  wrought  Iron  fluid  enough  for  castings  without  changing  It  to 
steel  I  regard  as  my  discovery.** 

The  reducing  of  the  melting  point  on  the  other  hand  is  referred  to  as 
a  distinct,  if  not  subordinate,  feature,  as  follows : 

"Another  Important  feature  in  my  production  of  castings  in  wrought  Iron  la 
that  hy  the  trifling  addition  of  aluminium  the  melting  point  is  lowered ;  that 
is,  whereas  the  wrought  iron  alone  would  solidify  by  a  very  slight  decrease  of 
temperature,  It  will,  after  the  addition  of  aluminium,  stand  a  considerable 
cooling  before  solidifying.  This  Is  of  great  Importance,  as  it  gives  time  for 
casting  the  wrought  Iron  in  a  practical  way  Into  a  series  of  molds." 

The  rejection  of  the  idea  of  an  alloy  is  further  shown  in  the 
patent  itself,  where  the  inventor  disclaims  the  purpose  of  obtaining 
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any  product  made  up  of  aluminum  and  iron,  such  as  "Wootz  steel," 
or  any  product  in  fact  in  which  the  aluminum  and  iron  or  steel 
are  fused  together.  In  that  connection  he  explains  that,  while  "a 
superheated  state  of  the  metal  is  essential  for  the  practical  per- 
formance of  casting  into  several  molds,"  yet  "by  adding  the  alu- 
minium to  the  wrought  iron  or  steel,  and  fusing  them  together,  a 
superheating  would  result  in  injury,  as  the  metal  would  become 
red  short,  or  take  up  gases,  whereas  by  first  melting  the  iron  or 
steel,  and  then  adding  the  aluminium  before  pouring,  the  'super- 
heating' (if  it  may  be  so  called)  produced  by  a  sudden  lowering 
of  the  melting  point  does  not  injure  the  metal."  That  the  inventor 
understood  that  the  addition  of  aluminum  when  the  metal  was  in 
a  molten  state  had  the  effect  of  deoxidizing  it,  or  freeing  it  from 
gases,  is  also  disclosed  by  the  file  wrapper.  "Furthermore,"  as  it 
is  there  said  in  one  of  the  communications,  "the  sudden  creation 
of  a  greater  fluidity  just  before  pouring  allows  all  gases  to  pass 
easily  away;  whereas,  if  the  aluminium  is  melted  together  with 
the  iron,  some  gases  are  always  taken  up  during  the  melting,  and 
the  product  becomes  unsound."  This  is  repeated  in  the  specifica- 
tions in  the  very  part  relied  upon  by  the  defendants,  where,  speak- 
ing of  the  lowering  of  the  melting  point,  and  the  rendering  of  the 
mixture  more  fluid,  it  is  pointed  out,  that  as  the  result  "the  gases 
in  the  metal  pass  away  easily,  the  metal  runs  freely  into  the  mold, 
and  a  more  perfect  product  is  obtained."  But  it  is  not  necessary 
to  prolong  this  part  of  the  discussion  further.  Without  intending 
to  withdraw  the  force  of  anything  that  has  been  said,  even  if  the 
deoxidizing  effect  of  the  process  was  more  dimly  disclosed  than  it 
is,  a  certain  liberality  of  treatment  is  to  be  accorded  it,  sufficient 
to  protect  this  feature,  the  inventor  having  claimed,  as  he  has,  as 
the  particular  desideratum  and  aim  of  the  process,  the  increased 
fluidity  of  the  metal,  which  is  now  recognized  as  resulting  from 
the  removal  of  the  oxygen  through  its  affinity  with  the  aluminum 
by  which  the  mass  is  made  less  wild.  And  although  he  may 
have  had  in  mind  the  production  of  a  momentary  or  theoretical 
alloy,  as  a  means  for  reducing  the  melting  point — which  is  cer- 
tainly as  far  as  it  can  be  carried  in  view  of  what  he  declares  to  the 
contrary — this  is  not  the  exclusive  idea,  and  the  invention  is  not  to 
be  confined  to  it. 

But  it  is  urged  that,  even  assuming  the  patent  to  cover  all  that  is 
claimed  for  it,  the  deoxidizing  effect  of  aluminum,  the  same  as 
that  of  manganese  and  silicon,  was  well  understood,  and  its  use 
as  a  reagent  for  removing  the  gases  from  iron  involved  nothing 
patentable  or  novel.  Its  price,  it  is  said,  was  prohibitive  prior  to 
the  date  of  the  invention,  and  it  has  come  to  be  used  since  then 
simply  because  this  fell  and  made  it  possible.  Nothing — ^in  this  view — 
was  contributed  by  Wittenstrom  to  the  metallurgical  art,  or  at 
least  nothing  in  practical  results;  the  theoretical  interest  at  first 
aroused  in  his  so-called  discovery  disappearing  when  it  was  found 
out  how  little  he  had  done.  But  the  fact  is  that,  whatever  had  been 
the  case  with  steel,  wrought-iron  castings  had  not  been  made  up 
to  the  time  of  the  invention.    And  if  Mr.  Ostberg,  at  whose  works 
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in  Sweden  the  experiments  were  made  which  brought  about  the 
discovery  of  the  process,  is  to  be  believed,  the  metallurgical  world 
was  astonished  at  the  result,  most  of  the  papers  reproducing  his 
Pittsburg  address,  and  the  president  of  the  British  association  at 
the  next  annual  meeting  making  a  part  of  it  his  own.  It  will  hardly 
do  in  the  face  of  this  to  say  that  nothing  was  contributed  by  the 
inventor  to  the  art  in  which  it  stands,  the  high  testimony  to  the 
contrary  given  at  the  time  being  safer  to  be  trusted  than  expert 
opinions,  after  long  familiarity  with  it,  controversially  expressed. 
Nor  can  the  extended  use  into  which  it  has  gone  since,  which  equal- 
ly disproves  the  assertion,  be  entirely  attributed  to  the  cheapening 
of  the  price  of  aluminum,  however  much  it  may  have  been  aided 
thereby.  Furthermore,  whatever  knowledge  of  the  deoxydizing 
property  of  aluminum  there  may  have  been,  its  utility  in  produc- 
ing iron  and  steel  castings  without  a  deterioration  of  the  product 
certainly  was  not  understood  before,  nor  yet  the  time  and  manner 
of  applying  it,  which  were  also  involved.  One  had  to  know  not 
merely  that  aluminum  was  a  deoxidizer  like  manganese  and  sili- 
con, but  that,  in  marked  contrast  with  both,  it  could  be  made  to 
disappear  in  the  process,  and  leave  no  bad  effect.  This  it  was  left 
to  Wittenstrom  to  discover  and  give  to  the  world,  and  it  does  not 
do  to  belittle  his  achievement  after  the  fact.  The  process  which  he 
evolved  may  be  a  simple  one — merely  casting  a  bit  of  aluminum 
into  the  molten  mass  at  the  moment  of  pouring — but  it  is  not  to 
be  judged  by  its  simplicity,  but  by  its  effect  (Carnegie  Steel  Co. 
V.  Cambria  Iron  Co.,  185  U.  S.  403,  429,  22  Sup.  Ct.  698,  46  L.  Ed. 
968),  and  of  this  we  can  hardly  doubt. 

But,  again,  it  is  said,  the  Marbeau  and  Abel  patents  disclose  the 
use  of  aluminum  in  iron  compounds  in  the  same  minute  quantity 
(the  fraction  of  a  per  cent.),  at  the  same  point  in  the  process  (the 
moment  of  pouring^  for  the  same  purpose  (the  removal  of  the  last 
vestiges  of  oxygen),  and  with  the  same  object  in  view  (a  more 
solid  and  homogeneous  product) ;  and  that  it  involved  .no  inven- 
tion to  extend  this  process  bodily  (as  was  practically  done)  to  iron 
and  steel.  The  Marbeau  patents,  to  which  reference  is  thus  made, 
consist  of  a  series  or  group  of  patents,  embodying  the  discoveries 
of  the  eminent  French  metallurgist  Henry  Marbeau,  taken  out  in 
France  in  1883  in  the  name  of  the  "Socidt6  Anonyme  Dite  Fonderie 
de  Nickel  et  Metaux  Blanc,"  and  carried  down  to  January,  1885,  by 
sundry  certificates  of  addition,  with  intermediate  partial  counter- 
parts in  England  and  the  United  States.  There  were  also  two  in- 
dependent English  patents  of  October,  1885,  and  March,  1888,  re- 
spectively, and  a  still  later  one,  taken  out  in  the  United  States  by 
Marbeau  himself  in  1890.  Although  much  is  made  of  these  patents 
by  the  defendants  as  establishing  a  prior  analogous  use,  I  am  far 
from  convinced  that  they  are  to  be  given  any  such  effect.  The 
subject  to  which  they  are  addressed  is  not  the  casting  of  wrought 
iron  or  steel,  but  the  manufacture  of  ductile  and  malleable  nickel 
and  cobalt,  and  the  compounds,  known  from  the  admixture  of  iron, 
as  fero-nickel  and  fero-cobalt.  The  use  of  a  small  quantity  of 
aluminum  at  the  moment  of  pouring  is,  indeed,  suggested;    and 
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the  asserted  purpose  is  to  profit  by  the  properties  thereby  contrib- 
uted, in  order  to  produce  a  better  molded  casting  when  the  resul- 
tant product  should  come  to  be  so  used;  although  the  facilitat- 
ing of  a  homogeneous  alloy  of  the  metals  is  also  brought  forward. 
But,  in  addition  to  the  fact  that  the  process  is  thus  made  to  relate 
to  the  manufacturing,  if  not  to  the  alloying,  in  contradistinction  to 
the  casting  art,  which  is  metallurgically  important,  the  subject  is 
always  treated  from  the  nickel,  and  not  the  iron,  standpoint,  which 
is  recognized  by  the  inventor  as  controlling,  even  where,  as  in 
the  formula  given  in  the  British  patents  of  1884  and  1885,  the  rela- 
tive proportion  of  the  two  metals  is  reversed,  the  nickel  being  re- 
duced to  25  per  cent,  and  the  iron  raised  to  75.  For  proof  of  this 
we  have  his  own  words  in  the  United  States  patent  of  1890,  where, 
distinguishing  the  process  embodied  in  the  latter  from  those  which 
had  preceded  it,  he  says : 

"Heretofore  I  have  obtained  fero-nickels  and  steel  nickels  with  a  high  per- 
centage of  nickel,  rarylng  from  ninety-nine  per  cent  to  twenty-five  per  cent  of 
nickel,  poBseaslng  the  pecallar  properties  of  the  latter  metal,  such  as  bril- 
liancy, incapability  of  oxidation,  etc,  and  which  are  capable  of  being  snb- 
stitnted  for  nickel  for  many  purposes.  *  *  *  In  pursuing  experiments  In 
this  direction  I  have  now  succeeded,  by  reducing  the  percentage  of  nickel  be- 
low twenty-fire  per  cent,  in  producing  a  series  of  alloys,  which,  although  be- 
longing to  the  same  [general]  class  as  those  formerly  described  and  patented, 
are  possessed,  on  account  of  their  constitutiye  elements  and  mode  of  produc- 
tion, of  new  properties,  and  constitute  a  distinct  class  of  alloys,  forming  a  new 
manufacture." 

It  is  true  that  it  is  somewhat  arbitrary  to  say  that,  when  the  per- 
centage gf  nickel  is  26  or  under,  the  alloy  may  be  compared  to 
steel  and  iron,  and  when  above  that  not ;  nor  do  we  have  to  accept 
his  say-so  for  it.  But  that  is  aside  from  the  argument.  The  con- 
tention is  that  the  device  of  Wittenstrom  is  merely  the  case  of  an 
analogous  use,  so  prefigured  by  that  which  had  preceded  it,  and 
particularly  by  the  Marbeau  patents,  that  any  one  of  ordinary 
metallurgical  skill  would  have  had  no  difficulty  in  extending  the 
process  which  is  there  disclosed  for  the  manufacture  of  nickel  and 
cobalt  and  their  compounds  to  the  making  of  castings  of  wrought 
iron  and  steel,  the  same  deoxidizing  property  of  aluminum  being 
employed  in  the  same  way  and  at  the  same  time.  But  here  we 
have  the  most  significant  proof — ^whatever  may  be  now  asserted 
to  the  contrary,  when  we  have  the  full  light  of  subsequent  advance 
thrown  back  upon  it — ^that  one  who  was  deep  in  the  subject  did  not 
grasp  the  possibility  of  this  until  the  very  last;  Wittenstrom  in 
die  meantime  having  developed  and  perfected  it.  Marbeau  may 
have  been  advancing  along  the  same  lines  as  Wittenstrom,  but  this 
does  not  deprive  the  latter  of  the  merit  of  his  invention,  nor  estab- 
lish that  his  discovery  was  so  little  beyond  that  which  was  well 
understood  as  to  be  practically  obvious.  It  is  proved  by  Marbeau 
also  that  the  exact  influence  of  the  common  re-agent  employed  by 
both  was  not  a  matter  of  ordinary  knowledge.  Speaking  of  its 
action  in  his  British  patent  of  1885,  he  says : 

"And,  lastly,  the  aluminium  prevents  a  change  in  the  molecular  condition  of 
the  iron ;  that  is  to  say,  the  latter  does  not  lose  its  original  fibrous  condition 
and  pass  into  a  crystalline  state  in  consequence  of  its  fusion  with  the  nickel.'^ 
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This  IS  far  from  grasping  the  deoxidizing  effect  of  this  element 
such  as  is  now  recognized,  and  it  is  emphasized  by  the  fact  that  in 
the  same  connection  he  does  attribute  to  manganese  and  fero-cy- 
anide  of  potassium  the  expulsion  of  the  oxide  as  fast  as  formed 
from  between  the  molecules,  equivalent,  as  he  says,  to  a  constant 
molecular  scouring.  Undoubtedly  nickel  and  cobalt,  with  their 
alloys,  are  to  be  classified  chemically,  and  to  a  certain  extent,  it 
may  be,  metallurgically,  in  the  same  group  with  iron,  including  the 
differentiated  form  of  it,  difficult  to  define,  which  is  known  as 
steel.  But  if  there  are  resemblances  between  these  metals,  there 
are  also  decided  differences,  which  would  seem  to  preclude  the  pos- 
sibility of  similar  treatment,  relating  as  they  do  to  the  behavior 
of  each  with  carbon  and  oxygen,  and  particularly  with  certain  com- 
mon deoxidizers.  Metallurgical  processes,  moreover,  often  depend 
on  delicate  and  obscure  reactions,  which  cannot  be  forecast  with 
certainty,  and  with  regard  to  the  exact  character  of  which  there  is 
not  always  complete  agreement  in  the  end.  The  present  state  of 
the  art  has  been  brought  about  by  prolonged  and  painstaking  ex- 
perimentation, and  it  is  to  this,  rather  than  to  analogy,  that  resort 
must  be  had  to  determine  what  will  be  efficacious  in  any  given 
case.  To  the  oft-repeated  argument,  therefore,  that  any  one  with 
ordinary  skill  could  have  accomplished  all  that  was  done  by  the 
inventor  by  the  mere  application  of  existing  knowledge,  it  can  with 
even  more  than  the  usual  confidence  be  said  in  the  case  before  us 
that  no  one  up  to  that  time  had  done  so,  in  proof  that  his  discover}' 
was  a  real  achievement.  If  the  present  process  was  an  obvious  one 
when  Marbeau  brought  forward  those  which  he  discovered,  why, 
pray,  did  he  stop  short  at  nickel  and  cobalt,  and  not  go  on  to  steel 
and  iron,  which  were  quite  as  important  metallurgically?  He  did 
so,  as  we  have  seen,  in  the  end,  in  the  course  of  his  progr.essive 
work;  but  that  he  did  not,  at  the  outstart,  nor  until  Wittenstrom 
had  independently  produced  the  process  which  we  have  here,  goes 
far  to  prove  its  entire  novelty  and  inherent  invention. 

The  Abel  British  patent  of  1884  is  also  relied  on,  but,  if  those  of 
Marbeau  do  not  suggest  the  process  in  suit,  it  can  hardly  be  claim- 
ed that  this  does  either.  It  also  relates  to  the  manufacture  of  nickel 
and  cobalt  (without  mention  of  their  iron  compounds),  and  a  small 
quantity  of  aluminum  is  employed  at  the  termination  of  the  pro- 
cess to  remove  the  oxygen,  by  which  means,  as  it  is  said,  compact 
and  malleable  castings  of  the  best  quality  can  be  obtained.  But 
substantially  the  same  answer  is  to  be  made  as  to  the  patents  to 
Marbeau.  The  analogies  are  not  so  close  between  nickel  and  co- 
balt on  the  one  hand  and  iron  on  the  other  that  the  metallurgrical 
treatment  found  efficacious  for  the  one  can  be  extended  to  the  other 
without  investigation,  leaving  room  for  inventive  discovery  such 
as  we  have  here. 

The  validity  of  the  patent  being  established,  the  question  of  in- 
fringement remains.  So  far,  at  least,  as  the  defendants'  ingot  prac- 
tice is  concerned,  this  is  clear.  The  molding  of  ingots  is  certainly 
a  species  of  casting,  and,  use  being  made  of  aluminum  in  the  man- 
ner and  for  the  purpose  described  in  the  patent,  the  process  is  ap- 
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propriated  and  the  patent  infringed.  This  is  conceded  if  it  is  held 
to  extend  to  the  use  of  aluminum  as  a  deoxidizing  agent,  and  it 
was  for  the  purpose  of  escaping  from  this  that  effort  was  made  to 
have  it  construed  simply  as  intending  to  produce  greater  fluidity 
by  the  formation  of  an  alloy.  When  that  was  disposed  of,  there- 
fore, infringement  stood  confessed.  Nor  is  this  overcome  by  the 
suggestion,  already  considered,  that  the  deoxidizing  properties  of 
aluminum  cannot  be  monopolized  by  a  patent,  being  inherent  and 
well  known.  The  process  in  controversy  consists  not  simply  in 
making  use  of  these  properties,  but  in  making  use  of  them  at  a 
certain  time,  in  certain  quantities,  and  in  a  certain  way,  all  of 
which  have  been  duplicated  by  the  defendants,  who  therefore  un- 
questionably offend. 

It  is  strenuously  denied,  however,  that  such  is  the  case  with  regard 
to  their  commercial  castings,  in  which  the  aluminum  is  employed,  not, 
as  it  is  said,  to  make  a  more  perfect  casting,  which  was  not  called  for, 
the  defendants  having  long  since  succeeded  in  making  these  castings 
of  the  highest  grade,  and  free  from  blowholes,  without  it,  but  for  the 
purpose  of  preventing  leakage  about  the  stopper  of  the  ladle  in  passing 
from  one  mold  to  another,  for  which  it  had  been  found  effective.  The 
defendants,  as  it  is  testified,  began  to  make  use  of  aluminum  in  1895, 
being  led  into  it  because  it  was  said  to  produce  good  skins  or  surfaces, 
and  their  competitors  were  doing  it ;  but  after  a  series  of  intermit- 
tent experiments  they  found  there  was  little,  if  any,  improvement 
from  it,  and  so  g^ve  it  up.  They  discovered,  however,  as  they  say, 
that  when  it  was  used  they  secured  a  good  shut-off,  and  therefore 
resumed  its  use  for  this  distinct  and  limited  purpose.  The  theory 
on  which  this  result  is  explained  is  that,  while  aluminum,  when 
added  to  iron  to  remove  the  oxide  which  is  present,  makes  it  more 
fluid,  passing  off  itself  as  alumina  in  the  slag;  when  added  after 
the  oxide  has  been  removed — ^as  is  the  case  as  it  is  claimed  at  the 
time  the  defendants  apply  it — ^it  remains  in  the  metal,  and  makes 
it  thick  or  viscous.  On  the  other  hand,  it  is  maintained  that  the 
molten  mass,  when  "wild,"  before  the  aluminum  has  been  added, 
has  a  tendency  to  cool  and  get  in  the  way  of  the  stopper,  impeding 
a  close  fit;  whereas  by  the  addition  of  the  aluminum,  which  ad- 
mittedly makes  it  more  fluid,  it  is  enabled  to  retain  its  heat,  and  so 
avoid  tiiis  difficulty.  The  weakness  of  the  defendants'  theory  is 
that  it  is  based  on  the  entire  removal  of  the  oxide  before  the  alumi- 
num is  added,  when  experience  teaches  that  it  is  almost  impossible 
to  eflFect  this,  the  molten  iron  taking  up  oxygen  from  the  very  air 
to  which  it  is  exposed.  It  may  be  relatively  free,  but  not  abso- 
lutely so,  nor  able  to  be  kept  so.  It  is  somewhat  remarkable,  more- 
over, that  aluminum  is  employed  by  the  defendants  in  their  ingot 
practice  in  order  to  remove  the  oxide  and  quiet  the  metal,  so  as 
to  obtain  a  more  homo|^eneous  and  solid  product,  and  yet,  when  the 
delicate  matter  of  making  commercial  castings  is  in  hand,  in  which 
the  greatest  fluidity  is  required  in  order  that  the  metal  may  flow 
freely  into  every  configuration  and  corner,  aluminum  is  added,  ac- 
cording to  the  defendants,  for  the  deliberate  purpose  of  thickening 
it,  and  that  for  the  comparatively  insignificant  object  of  saving  a 


Digitized  by 


Google 


112  135  FBDBRAL  BEPOBTBB. 

little  escaping  metal.  But  I  am  relieved  from  the  necessity  of 
passing  on  the  question  of  motives,  or  the  relative  value  of  oppos- 
ing theories.  The  inventor  is  entitled  to  every  beneficial  result 
legitimately  flowing  from  his  invention,  and  it  does  not  detract 
from  it  that  it  accomplishes  more  than  was  expected  if  that  is  true 
of  it.  Dealing,  as  we  are,  with  a  metallurgical  process,  with  regard 
to  which  there  is  not  a  little  difference  of  opinion,  if  not  some  ob- 
scurity, it  would  invite  evasion  and  destroy  the  value  of  the  patent 
by  which  it  is  protected,  if,  while  pursuing  its  terms,  the  charge  of 
infringement  could  be  successfully  met  simply  by  assigning  the 
attainment  of  a  different  object.  The  defendants,  in  their  commer- 
cial, the  same  as  in  their  ingot,  practice,  throw  into  the  metal  when 
molten  the  fraction  of  a  per  cent,  of  aluminum  at  the  moment  of 
casting.  This  follows  the  directions  of  the  patent,  and  constitutes 
an  inmngement  upon  it.  That  it  results  in  a  more  perfect  product 
in  the  one  case,  the  same  as  it  admittedly  does  in  the  other,  as  de- 
signed by  the  inventor,  can  hardly  be  doubted.  That  it  does  more 
than  this — ^if  such  be  the  case — ^by  stopping  the  leakage  of  the  ladle, 
as  asserted  by  the  defendants,  does  not  entitle  them  to  appropriate 
it  upon  the  plea  that  this  is  their  only  object. 

It  is  finally  said  that  the  complainants  have  not  complied  with 
section  4900,  Rev.  St  [U.  S.  Comp.  St  1901,  p.  3388],  which  re- 
quires that  articles  manufactured  under  a  patent  shall  be  so  marked. 
But,  as  was  held  by  Judge  Acheson  in  the  Carnegie  Case  (C.  C.) 
89  Fed.  206,  this  requirement  is  inapplicable  to  the  case  of  a  pro- 
cess, nor  is  the  omission  a  bar  to  a  recovery  where  the  defendant 
has  been  notified,  and  continues  to  infringe  in  disregard  of  it ;  and 
that  is  the  case  here.  The  defendants  persisted  in  the  use  of  the 
process  after  they  were  served  with  the  bill,  and  would  be  liable 
for  that,  if  nothing  else. 

Let  a  decree  be  drawn  sustaining  the  patent  and  referring  the 
case  to  a  master  to  assess  the  damages. 


DEGKBR  T.  SANFORD. 

(Carcolt  Oonrt,  N.  D.  New  York.    Pebrnary  8,  1005.) 

No.  8,46a 

Pateitts— Invention— Baseboabds  and  Wainscoting. 

The  Decker  patent,  No.  346,899,  for  baseboard  and  walnscotincr  con- 
Btmctlon,  consisting  essentially  In  fastening  tbe  carpet  strip  or  bottom 
molding  to  the  floor,  and  not  to  the  baseboard,  and  using.  If  desired,  a 
top  molding  extending  below  and  in  front  of  the  top  of  the  baseboard,  and 
fastened  to  the  wall  only,  and  not  to  the  baseboard — the  purpose  being 
to  cover  by  such  moldings  the  spaces  caused  by  the  shrinking  of  the  base- 
board and  the  floor — ^Is  void  for  lack  of  patentable  invention,  and  also  for 
anticipation  in  the  prior  art 

Action  at  Law  for  Damages  for  Alleged  Infringement  of  Letters 
Patent  No.  346,899,  dated  August  10,  1886,  granted  to  George  F. 
Decker,  for  baseboard  and  wainscoting.    Jury  was  duly  waived. 
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Ward  &  Cameron,  for  plaintiff, 
Osgood  &  Davis,  for  defendant. 

RAY,  District  Judge.  The  patent  in  suit,  for  baseboard  and 
wainscoting,  No.  346,899,  relates  to  the  art  of  house  carpentry. 
Same  was  applied  for  October  20,  1883 — no  model — ^and,  after  re- 
jection and  amendment  was,  as  amended,  finally  allowed,  and  let- 
ters patent  issued  August  10,  1886,  to  the  plaintiff,  George  F. 
Decker.  The  patentee.  Decker,  in  the  specifications,  states  the 
objects  of  his  alleged  invention  to  be  as  follows : 

**Uj  InyeDtlon  relates  to  Improyements  In  the  manner  of  making  and  put- 
iting  up  of  baseboards  and  wainscoting,  and  the  manner  of  Joining  the  ends  of 
baseboards  together;  and  the  objects  of  my  improyements  are,  first,  to  pre- 
Tent  apertnres  or  spaces  being  formed  between  the  baseboard  and  wainscot- 
hig  and  the  floor,  or  between  the  baseboards  and  the  plastering;  second,  to 
prevent  wind  entering  into  the  room  through  said  spaces ;  and,  third,  to  pre- 
Tent  the  warping  and  shrinking  of  said  baseboards.  I  attain  these  objects  in 
the  manner  Illustrated  in  the  accompanying  drawing,  in  which" — 

Then  follows  a  description  of  his  drawings,  and  he  then  con- 
tinues: 

"A  is  a  molding  of  any  form  placed  on  the  floor;  B,  the  center  board;  O, 
the  molding  on  the  top  of  the  center  board ;  D,  a  wedge  of  any  material.  I 
do  not  restrict  my  inyention,  in  its  ase,  to  any  material.  In  carrying  out  my 
inyention,  I  securely  fasten  a  molding.  A,  to  the  floor;  then  place  in  the 
grooye  formed  In  the  upper  face  of  such  molding,  or  at  the  back  of  said  mold- 
lag,  extending  to  the  floor,  and  between  the  molding  and  the  wall  or  studding, 
a  center  piece,  B,  of  any  material,  without  fastening  the  said  center  piece 
to  either  the  top  or  bottom  molding,  or  to  the  wall  or  floor.  I  then,  if  it  is 
desired,  place  aboye  and  partly  in  front  of  said  center  piece  the  upper  mold- 
ing, G,  and  securely  fasten  said  upper  folding,  C,  to  the  wall  or  studding. 
The  center  pieces  may  be  in  one  strip,  as  in  a  baseboard,  or  in  seyeral  perpen- 
dicalar  strips,  as  in  wainscoting.  Where  a  bottom  molding  only  is  used, 
I  securely  fasten  the  upper  edge  of  said  center  board  to  the  wall.  The  cen- 
ter board  being  entirely  loose  where  two  moldings  are  used,  or  at  its  lower 
edge  where  only  one  molding  is  used,  it  does  not  affect  either  the  upper  or 
lower  moldings,  and,  being  of  sufficient  width,  cannot  admit  of  the  formation 
of  a  space  eitiier  aboye  the  lower  molding  or  below  the  upper  molding,  if  the 
latter  is  used,  or  between  the  wall  and  the  center  board,  where  an  upper  mold- 
ing is  not  used.  Where  In  long  lengths  of  baseboard  it  is  necessary  to  make 
t  Joint,  I  cut  a  grooye  in  the  two  ends  of  the  center  boards  at  such  Joint,  and 
hisert  In  the  cayity  thus  formed  at  tlie  union  of  the  two  ends  of  the  said  cen- 
ter board  a  wedge  of  any  material,  in  order  to  preyent  a  warping  of  the  wood 
forming  such  center  board. 

Haying  thus  described  my  said  inyention,  what  I  claim,  and  desire  to  se- 
cure by  letters  patent,  is: 

"(1)  In  a  baseboard  or  wainscoting,  the  combination,  with  a  coiter  piece 
lecoied  to  the  wall,  with  freedom  to  shrink,  of  a  molding  secured  to  the 
floor,  and  presenting  an  upward  projection  to  oyerlap  the  lower  edge  of  said 
center  piece,  as  and  for  the  purposes  set  forth. 

'*(2)  In  a  baseboard  or  wainscoting,  the  combination,  with  a  center  piece 
Mcored  to  the  wall,  with  freedom  to  shrink,  of  moldings,  one  secured  to  the 
floor  and  presenting  an  upward  projection,  and  the  other  secured  to  the  wall 
and  presenting  a  downward  projection,  said  projections  oyerlapping  the  edges 
of  the  center  pieces,  as  and  for  the  purpose  described." 

It  will  be  noted  that  Decker  states  the  object  of  his  improve- 
ments to  be  "to  prevent  apertures  or  spaces  being  formed  between 
the  baseboard  and  wainscoting  and  the  floor,  or  between  the  base- 
boards and  the  plastering;  second,  to  prevent  wind  entering  into 
186  F.— 8 
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the  room  through  said  spaces ;  and,  third,  to  prevent  the  warping 
and  shrinking  of  said  baseboards." 

In  house  construction  of  wood,  we  have  sills  around  the  outside 
of  the  whole  house,  with  certain  cross-sills  which  may  or  may  not 
coincide  with  the  partition  walls;  then  floor  joists  supported  by 
the  sills,  and  on  which  the  floors  are  laid;  then  upright  studs 
forming  the  supports  for  the  partitions  and  the  sides  of  the  main 
building.  On  the  outside  are  nailed  clapboards,  with  or  without  a 
paper  Iming,  and  board  sheathing,  and  on  the  inside  lath  is  nailed 
to  the  studding.  The  plaster  is  laid  upon  the  lath.  When  wain- 
scoting is  used,  it  usually  consists  of  narrow  strips  of  wood  placed 
upright  and  tongued  together,  extending  from  the  floor  upwards 
from  three  to  four  feet,  except  at  windows,  and  about  the  entire 
rooms,  except  at  door  spaces.  The  wainscoting  may  extend  only 
from  the  top  or  near  the  top  of  the  baseboard  upward.  This 
wainscoting  may  be  next  the  studding,  or  it  may  be  placed  after 
the  sides  are  lathed  and  plastered  down  to  the  floor,  or  only  to  the 
top  of  the  baseboard.  The  baseboard  is  a  board  placed  length- 
wise around  the  room,  next  the  floor,  and  is  usually  from  6  to  10 
inches  in  width.    It  is  also  called  base  and  mop  board. 

It  is  well  known  that  all  green  timber  will  shrink  when  severed 
from  the  stump;  that  all  dry  timber  will  absorb  moisture,  when 
exposed  to  it,  and  swell,  and  shrink  again  when  exposed  to  heat. 
The  shrinkage  of  timber  contracts  its  width  and  thickness  much 
more  than  its  length.  However  thoroughly  seasoned  they  may 
be,  timbers  and  boards  are  found  to  shrink  some  in  course  of  time 
after  being  put  into  a  building.  The  result  is  that  by  reason  of 
the  greater  shrinkage  of  sills  and  floor  timbers  and  floor  boards, 
whidi  are  laid  horizontally,  than  that  of  the  studding  and  wains- 
coting, standing  upright,  the  baseboard,  if  fastened  to  the  studding 
or  lath,  will  be  held  in  position,  while  the  floor  will  be  drawn  down 
or  away  from  it,  or,  more  properly,  the  floor  will  shrink  away  from 
it.  This  result  is,  to  some  extent,  also  due  to  the  shrinkage  of  the 
baseboard  itself.  No  amount  of  fastening  or  nailing  will  prevent 
this  shrinkage  and  the  consequent  formation  of  apertures  or  spaces 
between  baseboard  and  floor  or  wainscoting  and  floor,  or  between 
baseboard  and  plastering,  or  wainscoting  and  plastering  in  some 
cases.  It  is  also  evident  that  the  means  employed  by  the  patentee, 
as  described  and  specified  in  the  patent,  will  not  prevent  or  tend 
to  prevent  the  formation  of  these  apertures  or  spaces.  What  the 
patentee  in  fact  has  attempted  to  do,  and  does,  is  to  provide  a 
means  for  hiding  and  concealing  these  apertures,  and  of  obstruct- 
ing the  ingress  of  air  or  light  through  them.  The  patent  calls  for 
a  molding  extending  lengthwise  and  parallel  with  the  baseboard, 
fastened  to  the  floor  (not  to  the  baseboard  or  wainscoting). 
Hence  such  molding  will  follow  the  floor.  It  is  independent,  in  its 
action,  of  the  baseboard  and  side  walls.  When  the  shrinkage  be- 
fore described  occurs,  if  the  molding  is  wider  (that  is,  higher)  than 
the  space  caused  by  the  shrinkage,  the  molding  will  stand  on  the 
floor  next  the  space  so  formed,  and  in  front  of  it,  and  hide  it,  but 
will  neither  close  nor  occupy  such  space,  nor  prevent  its  forma- 
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tion.  It  will  also  form  an  obstruction  to  any  current  of  air  coming 
from  the  outside,  but  will  not  absolutely  stop  it.  The  same  is  true 
whether  the  baseboard  or  wainscoting,  as  the  case  may  be,  goes 
to  the  floor  behind  this  molding,  as  in  figure  2  of  the  drawings,  or 
only  into  a  groove  in  such  molding  on  the  top  back  thereof,  as  in 
figure  4  of  such  drawings.  In  either  case  all  we  have  is  the  placing 
of  a  molding  or  strip  of  wood  laid  along  in  the  angle  formed  by 
the  floor  and  baseboard  or  wainscoting,  cither  to  conceal,  or  ob- 
struct ingress  and  egress  by  air  or  vermin  into  or  through,  an 
aperture  that  is  quite  certain  to  be  formed  by  the  shrinkage  of  the 
adjacent  timbers.  So  far  as  the  first  declared  object  of  the  patent 
is  concerned,  it  is  inoperative  and  worthless.  As  to  the  second,  it 
is  a  partial  preventive,  as  the  shrinkage  of  the  molding  and  base- 
board away  from  .each  other  will  not  leave  the  aperture  wholly 
unobstructed.  The  construction  pointed  out,  and  means  employed, 
will  in  no  sense  "prevent  the  warping  and  shrinking  of  said  base- 
boards/' No  human  power,  except  tiie  maintenance  of  a  uniform 
degree  of  moisture  in  the  timber,  will  prevent  timbers  or  boards 
from  shrinking.  The  means  employed  might  prevent  the  warping 
of  the  baseboard  if  the  molding  described  is  used  both  at  the  lower 
and  the  upper  edges  of  the  baseboard,  for  they  would  act  to  keep 
it  in  one  position  in  spite  of  the  nonuniform  action  of  heat  on  the 
timber  when  impregnated  with  sap  or  moisture. 

It  is  evident  that  the  means  of  preventing  warping  to  which  the 
specifications  refer  is  the  insertion  of  a  wedge  in  two  grooves— one 
in  the  end  of  each  baseboard  where  the  two  come  together.  No 
infringement  of  the  patent  in  this  respect  is  alleged  or  claimed. 
Nor  can  I  see  invention  in  such  a  device.  I  can  well  remember 
baseboards  fastened  together  at  the  ends  by  holes  bored  in  length- 
wise of  the  boards,  and  plugs  inserted,  over  40  years  ago.  Such 
expedients  as  are  pointed  out  in  the  patent  in  question  for  pre- 
venting warping  would  naturally  and  readily  occur  to  any  well- 
informed  mechanic,  or  to  the  farmer  experienced  in  building  board 
fences. 

The  claims  relate  to  the  constructk>n  of  (1)  a  baseboard;  and  (2) 
a  wainscotin^f.  In  this  construction  of  a  baseboard  we  have,  in  claim 
1,  tl^  following  combination  of  elements :  (a)  "a  center  piece  secured 
to  the  wall,  wi£  freedom  to  shrink'';  and  (b)  "a  molding  secured  to  the 
floor,  and  presenting  an  upward  projection  to  overlap  the  lower  edge  of 
said  center  piece."  The  baseboard  itself  is  the  center  piece  referr^  to, 
and,  as  it  comes  next  the  floor,  the  other  element  is  a  molding — any  mold- 
ing— secured  to  the  floor,  and  forming  an  upward  projection  adjacent 
to  and  in  front  of  the  baseboard.  As  the  baseboard  proper,  or  center 
piece,  stands  at  right  angles  to  the  floor,  this  molding  forming  the  up- 
ward projection  is  simply  fitted  into  the  angle,  and  will  conceal  the 
opening  caused  by  the  shrinking  of  the  floor  away  from  Uie  board. 
The  plaintiflf,  Dedcer,  when  on  the  stand,  conceded  and  stated  that 
baseboards  scribed  to  the  floor  so  as  to  form  a  tight  joint  were  common 
in  bouse  construction  long  before  he  conceived  his  alleged  invention. 
He  also  says  that  kmg  before  that  the  floor  would  shrink  away  from 
the  baseboard,  more  or  less,  forming  an  aperture;  that  it  was  common 
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then  to  use  an  ogee  molding  in  the  angle  formed  by  the  floor  and  base- 
board, to  serve  the  same  purpose  as  his  invention — ^to  hide  and  close 
such  crack  or  aperture  and  shut  out  wind,  etc.    He  says  that  this  ogee 
molding  was  nailed  to  the  baseboard,  and  not  to  the  floor,  for  the  rea- 
son that  the  ogee  molding  was  not  thick  enough,  in  proportion  to  its 
height,  to  be  held  in  position  by  nailing  it  to  the  floor.    But  while  the 
drawing  of  the  patent  shows  a  quarter  round,  the  claim  is  not  confined 
to  that,  and  covers  any  molding.    Again,  for  such  purposes  an  ogee 
molding  is  the  well-known  equivalent  of  the  quarter  round,  and  the 
ogee  molding  might  have  been  nailed  to  the  floor  as  securely  as  this 
molding  or  quarter  round  shown  in  the  drawings,  by  making  it  thicker. 
Any  square  stick  of  suitable  proportions  for  such  a  purpose  would  be 
the  equivalent  of  tiie  quarter  round  or  ogee  moldbg.    The  plaintiff 
substantially  stated  that  his  invention  resided  in  the  conception  of  a 
molding  fastened  to  the  floor  so  as  to  be  drawn  down  widi  it,  as  it 
might  shrink,  leaving  the  baseboard  proper  freedom  to  shrink  all  by 
itself,  in  place  of  one  fastened  to  the  baseboard.    In  short,  his  invention 
is  the  conception  that  such  a  molding  for  such  a  purpose  should  be 
nailed  to  the  floor,  not  the  base.    The  plaintiff  attempted  to  convey  the 
impression  that  the  quarter  round  was  unknown  prior  to  his  invention, 
and  that  his  invention  brought  it  into  use.    He  concedes,  however,  that 
by  going  a  short  distance  from  his  home  he  found  a  mill  with  madunery 
that  turned  out  the  quarter  round.    Whether  the  molding  used  is  rab- 
beted, or  has  a  groove  in  the  upper  back  edge,  into  which  the  baseboard 
proper  may  fit,  the  result  is  the  same,  as  the  principle  is  the  same.    Just 
what  is  meant  by  "secured  to  the  wall,  with  freedom  to  shrink,"  is  not 
apparent.    The  center  piece  is  the  baseboard  or  wainscoting,  as  the  case 
may  be ;  and,  if  it  is  ten  feet  long  and  eight  indies  wide,  the  (mly  way 
to  fasten  it  to  the  wall,  and  leave  it  perfect  "freedom  to  shrink,"  is  to 
use  one  screw  or  nail  or  bolt.    If  we  use  two,  placed  any  distance  apart, 
even  if  the  same  distance  from  the  edge,  the  shrinkage  will  be  some- 
what interfered  with.    I  can  find  no  patentable  invention  in  this  intangi- 
ble idea,  "freedom  to  shrink."    When,  as  described  in  the  specifications, 
the  baseboard  or  wainscoting,  as  the  case  may  be,  is  held  in  place  by 
the  molding  at  the  bottom,  and  another  at  the  top-^the  one  presenting 
an  upward  and  the  other  a  downward  projection  outside  the  lower  and 
upper  edges  of  the  baseboard,  or  ends  of  the  wainscoting,  respectively — 
the  basebK>ard  or  wainscoting  has  perfect  freedom  to  shrink;  that  is, 
acted  on  by  heat,  the  fibers  close  upon  each  other,  and  no  nail,  spike, 
bolt,  or  screw  interferes.    In  such  case  the  baseboard  would,  of  its 
own  weight,  follow  the  floor  in  its  shrinkage.    In  such  case  the  only 
oflice  or  function  of  the  lower  molding  would  be  to  keep  tfie  baseboard 
in  place;   that  is,  back  against  the  wall.    When  both  an  upper  and 
lower  molding  are  used,  the  baseboard  or  wainscoting  is  not  necessarily 
fastened  to  the  wall  by  nailing  or  by  screws ;  but,  when  only  the  lower 
molding  is  used,  the  upper  edge  of  the  basdboard  or  wainscoting  must 
be  securely  fastened  to  the  wall.    So  say  the  specifications.    In  both 
claims,  however,  the  center  piece  is  secured  to  the  wall.    This  is  done 
by  spikes  or  nails  or  screws,  or  their  equivalent    Hence  we  have  no 
such  thing  in  the  claims  as  a  center  piece  held  by  the  moldings^ 
The  whole  alleged  invention  is  the  heading  of  a  baseboard  or 
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wainscoting  in  place  by  strips  of  wood  fastened  to  the  floor  in  front 
of  and  next  to  the  lower  edge  or  ends  of  the  baseboard  of  wainscot- 
ing, the  other  edge  or  ends  being  fastened  to  the  wall ;  also  a  pro- 
vision for  adding,  if  desired,  a  molding  at  the  upper  edge  of  the 
baseboard  or  wainscoting,  where  they  meet  the  plaster.     If  the 
plastering  only  comes  to  the  upper  edge  of  the  baseboard  or  wain- 
scoting before  the  shrinking,  the  molding,  being  fastened  to  the  wall, 
independent  of  the  center  piece,  will  cover  the  space  formed  by  the 
shrinkage.     Claim  2  only  differs  from  claim  1  in  having  the  upper 
molding,  to  which  attention  has  been  called.    These  ideas  are  not 
only  old  in  theory  and  practice,  but  the  construction  is  old,  long 
antedates  the  patent,  and  is  so  simple  that  it  would  occur  to  any 
carpenter  and  joiner  possessing  ordinary  skill  in  the  art.     Take, 
for  instance,  the  construction  at  the  base ;  a  piece  of  wood  an  inch 
square  nailed  to  the  floor  in  the  angle  formed  by  floor  and  base- 
board accomplishes  the  purpose  of  the  patent.    A  molding  substi- 
tuted presents  a  better  appearance,  but  is  not  more  useful.    Or  a 
strip  of  wood  2  inches  wide  and  1  inch  thick,  running  under  the 
baseboard,  with  another  strip  nailed  on  the  front  edge  thereof  in 
front  of  the  baseboard,  makes  the  shoe,  when  a  shoe  is  desired, 
and  accomplishes  the  purpose  of  the  patent.    At  the  upper  edge  of 
the  baseboard  or  wainscoting  a  strip  of  any  width,  and  one-eighth 
or  one-sixteenth  of  an  inch  thicker  than  such  center  piece,  nailed 
to  the  wall  next  such  upper  edge,  with  another  strip  of  any  thick- 
ness, but  of  sufficient  width  to  extend  down  some  distance  in  front 
of  such  upper  edge  of  the  baseboard  or  wainscoting,  forms  the 
molding  spoken  of  in  the  patent,  or  its  equivalent,  and  performs 
all  its  functions.    Such  construction  was  old  and  in  common  use 
over  40  years  ago,  but,  in  any  event,  is  so  simple  and  obvious  that 
this  court  cannot  find  invention  in  plaintiff's  device,  or  sustain  his 
patent. 

It  is  proven  beyond  reasonable  doubt  that  substantially  the  same 
form  of  construction  pointed  out  in  the  plaintiff's  patent  was  in 
common  use  in  the  vicinity  of  plaintiff's  residence  in  the  construc- 
tion of  buildings,  long  before  he  filed  his  application  for  a  patent. 
Woodward's  National  Architect,  copyrighted  in  1869,  shows  and 
describes  substantiallv  the  same  construction.  See  Miscellaneous 
"Details,  Bases,  &c.,'  plate  No.  94.  In  specifications,  design  No. 
1,  "Inside  Finish,"  providing  for  baseboards,  it  is  prescribed,  "All 
the  base  to  tongue  down  three-eighths  inch  into  a  molded  car- 
pet strip,  rebated  to  receive  it."  "Rebated"  means  the  same  as 
"rabbeted."  This  construction  is  shown  in  plate  94,  and  plaintiff's 
figure  4  is  almost  identical  with  it.  So  in  plate  94  we  have  almost 
an  exact  reproduction  of  the  upper  part  of  figure  2  in  the  Decker 
patent,  shovring  the  same  molding,  and  same  connection  or  use 
with  a  center  piece  or  baseboard  or  wainscoting.  Again,  in  car- 
penters' specifications  of  design  No.  10,  "Inside  Finish,"  we  find 
(after  providing  for  baseboards) ,  "Insert  the  foot  of  the  base  into 
ogee  molded  carpet  strips  rebated  one-half  inch  to  receive  it."  In 
the  carpentry  art  the  carpet  molding  is  the  molding  at  angle  of 
baseboard  and  floor. 
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In  view  of  the  prior  art,  as  shown  in  prior  patents  in  evidence, 
and  prior  publications  relating  to  the  art,  it  is  found  that  there  is 
no  invention  disclosed  in  plaintiff's  patent.  I  also  find  that  plain- 
tiff's construction  shown  in  his  patent  had  been  in  public  use  some 
years  before  the  date  of  his  alleged  invention,  and  long  before  the 
filing  of  his  claim  for  a  patent.  In  the  Toussaint  patent,  relating  to 
the  construction  of  doors,  No.  140,799,  dated  July  15,  1873,  we  find 
in  the  construction  of  doors,  which  is  a  part  of  the  art  of  car- 
pentry, rabbeted  grooves  in  moldings  to  let  in  the  adjacent  parts 
and  prevent  the  formation  of  openings,  and  also  to  prevent  warp- 
ing and  shrinking.  The  drawings  show  the  same  construction  in 
relation  to  a  door  that  plaintiff's  patent  shows  in  relation  to  a  base- 
board and  wainscoting.  In  the  Fickett  patent.  No.  187,528,  dated 
February  20,  1877,  relating  to  the  construction  of  frame  houses,  we 
find  in  the  drawings,  figure  1,  precisely  the  same  construction  of  a 
baseboard  described  and  shown  in  the  drawings  of  the  plaintiff's 
patent.  We  have  in  the  Fickett  patent  the  rabbeted  shoe  for  the 
bottom  of  the  baseboard,  and  also  a  molding  on  top,  which  molding 
however,  does  not  project  over  upon  the  face  of  the  baseboard.  In 
the  Curtiss  patent.  No.  274,284,  dated  March  20,  1883,  application 
filed  January  19,  1883,  relating  to  strips  for  repelling  and  destroy- 
ing vermin,  we  find  carpet  moldings  shown  in  the  drawings  and 
described  in  the  specifications  which  are  the  same  in  principle  and 
the  same  in  construction  as  the  plaintiff's.  These  carpet  strips, 
which  are  the  moldings  in  the  angle  formed  by  the  floor  and  base- 
board, are  shown  in  figures  4,  5,  and  6  substantially  as  a  quarter 
round.  Figure  7  has  a  rabbeted  molding  extending  under  the 
baseboard,  and  upward  on  the  face  thereof.  Figure  10  has  a  quar- 
ter round  in  front  of  the  lower  part  of  the  baseboard  next  the  floor, 
then  extending  under  the  baseboard,  and  upward  into  a  groove  of 
the  same,  or  behind  the  baseboard.  In  the  Curtiss  patent  the  speci- 
fications speak  of  figures  4,  5,  6,  7,  8,  and  10  as  representing  vari- 
ous forms  and  arrangements  of  carpet  or  base  moldings  in  cross- 
section.    Further  on  in  the  specifications  the  patentee  says : 

"Referring  to  Pigs.  4,  6,  6,  7,  and  10,  showing  carpet  moldings,  I  would  re- 
mark that  it  is  preferable  that  the  moldings  shown  in  these  figures  be  nailed 
down  to  the  floor,  close  up  to  the  base,  so  that,  as  the  floor  beams  shrink  and 
take  the  floor  with  them,  the  vermin-proof  molding  will  stlU  close  the  aper- 
ture that  may  be  made  or  increased  between  the  floor  and  base,  and  still  keep 
back  and  destroy  any  vermin  that  may  attempt  to  pass  through  or  between 
them.  In  Fig.  4  the  molding  has  a  groove,  c,  in  the  back,  into  which  the  ver- 
min-proof felt  or  material,  b,  is  folded  and  held  fast  In  Fig.  5  the  felt  is  held 
in  a  similar  groove  by  a  wedging-strip,  d.  The  backs  of  these  moldings  may 
be  rabbeted,  as  shown,  so  as  to  let  in  the  edge  of  the  felt  and  allow  the  lip  or 
top  edge  of  the  wooden  molding  to  impinge  directly  on  the  face  of  the  base  or 
wall,  as  illustrated." 

The  whole  construction  of  plaintiff's  patent  is  shown  in  the  Cur- 
tiss patent,  and  the  very  idea  upon  which  the  plaintiff's  patent 
rests — ^the  nailing  of  a  molding  to  the  floor  instead  of  the  baseboard 
— is  specifically  mentioned  in  the  specifications  of  the  Curtiss  pat- 
ent, as  will  be  seen  from  the  above  quotation.  It  is  well  to  mention 
that  Curtiss  did  not  patent  the  moldings,  or  the  mode  of  putting 
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them  together  with  baseboard  and  wainscoting.    The  patent  re- 
lates to  the  insertion  and  addition  of  strips,  covered  with  vermin- 
dcstrojring  material,  to  the  moldings,  baseboards,  wainscoting,  etc. 
The  complaint  of  the  plaintiff  must  be  dismissed,  with  costs. 


DAVIS  CALYX  DRILL  CO.  ▼.  PLUNOBR  BLBVATOR  Ca 

(Circuit  Court,  &  D.  New  York.    December  22,  1904.) 

Pariits— AlinciPATioN—RooK-DBiixiivo  Machinbbt. 

The  DdYis  patents.  Nob.  694,534  and  694,535,  one  for  a  rock-t)orhis  ap- 
paratus, and  the  other  for  the  process  of  boring  rock  by  similar  apparativs^ 
which  consists  of  a  hollow  drill,  which  cuts  around  a  core  and  is  carried 
by  a  hollow  drill  rod,  the  essential  feature  of  the  Inyentlon  of  the  patents 
being  a  cup  placed  on  the  drill  rod  into  which  the  drillings  are  forced  by 
a  jet  of  water  up  through  the  drill  rod,  are  void  for  anticipation  by  the 
prior  patent.  No.  555,640,  to  the  same  patentee,  which  shows  a  similar  cop. 

In  Equity.     On  final  hearing. 

James  C.  Chapin,  for  plaintiff. 
Harold  Binney,  for  defendant. 

WHEELER,  District  Judge.  This  suit  is  brought  upon  patents 
Nos.  694,534  and  694,535,  dated  March  4,  1902,  and  granted  to 
Francis  H.  Davis,  assignor  to  the  plaintiff;  one  for  a  rock-boring 
apparatus,  and  the  other  for  the  process  of  boring  rocks  by  similar 
apparatus.  The  object  of  the  inventions  is  the  deep  boring  by  an 
annular  drill  head  around  a  core  turned  by  a  hollow  drill  rod  of 
successive  lengths  working  on  shot  to  abrade  the  rock,  down  which 
water  is  carried  for  wetting  the  working  face  of  the  drill  and  bring- 
ing up  the  detritus.  Formerly  the  detritus  was  brought  to  the  sur- 
face by  the  water,  which,  as  the  boring  became  deep,  required  great 
force.  The  principal  feature  of  this  invention  is  a  cup  on  the  bor- 
ing rod  above  the  bit  for  receiving  and  holding  the  detritus,  into 
which  it  will  be  carried  by  water  of  sufficient  force  to  raise  it  to 
that  height,  however  great  the  depth  may  be.  The  specification 
sets  forth  such  a  receiver  or  cup  thus : 

"Carried  by  the  boring  rod  and  bit  in  which  the  grlndlngs  or  minings  may 
be  recelTed  at  a  point  Intermediate  of  the  bottom  and  top  of  the  hole,  and  said 
cup  wUl  always  occupy  substantially  the  same  relative  position  to  the  shot 
and  bit,  no  matter  what  may  be  the  depth  of  the  hole  being  bored." 

The  claim  of  the  mechanical  patent  is : 

In  an  ai^aratus  for  boring  holes  In  rock  or  similar  material  in  the  earth's 
strata,  the  combination  with  a  hollow  boring  rod,  a  hollow  bit  carried  thereby, 
the  woiidng  face  of  which  Is  adapted  to  co-operate  with  shot  substantially  as 
described,  and  means  whereby  water  may  be  forced  into  said  bit,  and  thence 
npward  around  same,  at  a  substantially  uniform  pressure,  regardless  of  the 
depth  of  the  hole,  to  carry  away  the  millings  or  grinding  therefrom ;  said 
means  Including  a  cup  disposed  aboye  the  bit  for  catching  the  said  millings 
or  grlndlngs,  said  cup  carried  by  the  drill  rod,  and  adapted  to  be  lowered  and 
raised  therewith  as  the  drUl  rod  descends  and  ascends,  substantially  as  set 
forth." 
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The  defenses  are,  among  others,  anticipation  by  a  prior  patent, 
No.  555,640,  dated  March  3,  1896,  and  granted  to  Davis  himself, 
and  reissued  in  No.  11,597,  dated  April  27,  1897,  for  a  core-boring 
apparatus,  whereby  the  rock  is  flaked  up  by  teeth  on  the  boring 
face  of  the  drill  and  carried  by  water  through  the  drill  rod  up  into 
a  cup  above  the  boring  head  on  the  drill  rod,  at  a  uniform  distance 
from  the  working  face  of  the  drill,  whatever  the  depth  from  the 
surface  may  be.    The  specification  of  the  reissue  says : 

"Haying,  then,  provided  sucb  a  cnp,  whicti  Is  definitely  able  to  contain  all 
the  debris  aforesaid,  and  having  a  jet  of  water  no  more  powerful  than  is 
necessary  to  carry  the  d6brls  above  the  top  of  the  chip  cup,  at  which  point  the 
speed  of  the  current  diminishes  on  account  of  the  widening  of  the  water  space 
in  the  bore,  the  result  Is  that  the  chips  fall  into  the  cup  and  fill  It  in  regular 
order  as  they  are  produced. 

"Now,  In  all  diamond  and  other  hydraulic  drilling  machinery,  the  whole,  or 
almost  all,  of  the  cuttings  or  chips  are  caused  to  pass  with  the  water  up  the 
bore  to  the  surface,  and  to  do  this  these  drills  require  extremely  powerful  spe- 
cial steam  pumps  when  any  considerable  depth  is  attained. 

"I  proceed  on  totally  different  principles.  I  provide  that  the  chips  and  de- 
bris shall  never  be  carried  up  to  the  surface  by  the  ascending  water." 

And  the  fourth  and  sixth  claims  include  the  chip  cup  in  the  com- 
bination. The  boring  heads  appear  to  be  interchangeable,  and  the 
cup  would  operate  in  the  same  way  to  collect  the  chips,  debris  or 
detritus,  so  that  it  could  be  drawn  up  by  the  boring  rod,  instead 
of  forced  up  by  the  water.  It  does  not  seem  possible  mechanically 
to  distinguish  the  cup  of  that  patent  from  the  cup  of  this  material 
patent,  or  the  operation  of  it  there  from  the  operation  of  the  cup  in 
this  process  patent.  What  is  shown  in  a  prior  patent  cannot  be 
claimed  again  by  the  same  inventor.  James  v.  Campbell,  104  U. 
S.  356,  26  L.  Ed.  786. 

Bill  dismissed. 


HAARMANN-DB  LAIRE^-SGHAFFER  00.  T.  LEUDERS  et  aL 

(Circuit  Ck)urt,  S.  D.  New  York.    November  0,  1004.) 

1*  Bqititt— OBioinix  Bnx  in  thb  Natttbe  of  Sufplembntal  Bux. 

Where  a  bUl  to  restrain  Infringement  of  a  patent  by  an  assignee  con- 
formed In  form  and  substance  to  the  requirements  of  an  original  bill 
in  the  nature  of  a  supplemental  bill,  it  was  not  objectionable  on  the 
ground  that  It  was  a  supplemental  bill  only. 

Z  Patent— iNFBiNGEiaBNT— Action  bt  Assignee. 

Where,  pending  a  suit  to  restrain  infringement  of  a  patent,  it  was 
assigned,  and  the  assignee  filed  an  original  bill  in  the  nature  of  a  sup- 
plemental bill,  and  claimed  no  title  through  persons  not  complainants  in 
the  original  bill,  but  who  Joined  in  the  assignment,  the  defendants  could 
avail  themselves  of  any  equity  or  defense  which  had  arisen  since  the 
original  bill  was  filed,  or  which  could  be  urged  against  the  new  com- 
plainant, but  which  did  not  exist  against  the  original  complainant;  but 
In  all  other  respects  the  assignee  was  entitled  to  the  benefit  of  all  the 
proceedings  in  the  original  suit 

C.  A.  L.  Massie,  for  complainant. 
Hans  von  Briesen,  for  defendant. 
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WALLACE,  Circuit  Judge.  The  defendants  have  demurred  to 
an  original  bill  in  the  nature  of  a  supplemental  bill  filed  by  leave  of 
the  court.  The  objection  that  the  bill  is  a  supplemental  bill,  and 
not  an  original  bill  in  the  nature  of  a_  supplemental  bill,  is  without 
merit.  The  bill  conforms  in  form  and  substance  to  the  require- 
ments of  an  original  bill  in  the  nature  of  a  supplemental  bill. 
Story's  Equity  Pleading  (9th  Ed.)  §  353 ;  Beach,  Modem  Equity 
Practice,  §  512.  Nor  is  there  any  merit  in  the  contention  that  the 
complainant  is  asserting  a  different  and  more  extensive  title  than 
that  held  by  the  complainants  in  the  original  suit.  The  original 
complainants  were  members  of  the  copartnership  of  Haarmann  & 
Reiner,  some  being  dormant  and  others  active  partners,  and  this 
copartnership  was  the  assignee  and  owner  of  the  patent  in  suit. 
The  assignment  of  this  patent  since  the  suit  was  brought  to  the 
corporation  which  is  the  present  complainant  occasioned  the  ne- 
cessity for  the  present  bill.  It  is  true  that  some  of  the  persons  who 
appear  to  have  joined  in  this  assignment  were  not  complainants  in 
the  original  bill ;  but  the  present  complainant  does  not  allege  that 
it  has  acquired  any  title  from  these  persons ;  its  bill  avers  that  the 
original  complainants  have  assigned  to  it  the  entire  right,  title,  and 
interest  in  the  patent.  If  these  persons  were  in  fact  co-owners  of 
the  patent  with  the  original  complainants,  the  present  complainant 
cannot  under  its  bill  set  up  any  title  derived  from  them.  On  the 
other  hand,  if  the  original  complainants  were  not  the  sole  owners  of 
the  patent,  the  defendants  can  avail  themselves  of  the  defense  as 
fully  as  they  would  be  entitled  to  in  the  original  suit.  They  have 
a  right  to  avail  themselves  of  any  equity  or  defense  which  has 
arisen  since  the  original  bill  was  filed,  or  which  may  be  urged 
against  the  new  complainant,  but  did  not  exist  against  the  original 
complainants.  In  other  respects  the  present  complainant  is  en- 
titled to  the  benefit  of  all  the  proceedings  in  the  original  suit.  If 
the  case  made  by  the  bill  and  proofs  is  one  in  which  the  original 
complainants  would  have  been  entitled  to  the  relief  sought  by  their 
bill  if  they  had  not  transferred  their  interest^  the  present  com- 
plainant is  entitled  to  the  same  relief. 

The  demurrer  is  overruled,  with  costs. 


KIROHBBROEB  v.  NATTRASS  &  MBNDBS. 
(Circuit  Oourt,  S.  D.  New  York.    December  10,  1004.) 

PARRTS— IXfnXINOKMSIlT— AcCTTIiENS  OAS  BxntNEBS. 

The  Dolan  patent,  No.  589.342,  for  a  process  of  burning  acetylene 
gas,  and  for  a  burner  tip  adapted  to  carry  out  such  process,  held  infringed 
on  a  motion  for  a  preliminary  Injunction. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  689,342 
for  an  acetylene  gas  burner,  granted  August  31, 1897,  to  E.  J.  Dolan. 
On  motion  for  preliminary  injunction. 

Louis  C.  Raegener,  for  the  motion. 
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LACOMBE,  Circuit  Judge.  The  burners  submitted  in  this  case 
manifestly  infringe  the  Dolan  patent.  Examination  of  them  shows 
that  they  are  identical  with  burners  advertised  in  the  Acetylene 
Journal  of  October,  1904,  by  the  Crescent  Novelty  Company  as  the 
"Gem"  burner.  Apparently  they  are  offered  to  the  trade  on  some 
theory  that  they  have  been  so  altered  from  the  burners  in  the  former 
suit,  which  went  to  the  Circuit  Court  of  Appeals  (128  Fed.  699),  as  to 
escape  infringement.  Indeed,  another  advertiser  in  the  same  jour- 
nal states  that  its  burners  are  made  precisely  in  the  way  directed 
by  the  final  decision,  and  quotes  a  single  passage  from  the  opinion, 
as  follows : 

"If  the  defendants  are  correct  In  their  contention  that  the  BuUler  burner 
is  practical,  saccessfnl,  and  operative  when  made  of  lava  or  steatite,  they 
are  at  liberty  to  use  the  same,  or  they  are  at  liberty,  having  closed  the 
apertore  at  the  extreme  end  of  the  tip,  which  admittedly  furnishes  the  air 
envelope  for  the  gas,  to  use  the  aperture  whereby  the  mixing  of  air  with 
gas  is  secured.'' 

This  quotation  must  be  read  with  the  rest  of  the  opinion,  par- 
ticularly with  that  part  of  it  which  describes  the  Bullier  burner,  the 
air  passages  of  which  "are  located  at  such  a  distance  below  the 
head  as  to  afford  an  opportunity  for  ♦  ♦  ♦  a  thorough  mixing 
of  air  and  gas ;  while  in  the  patent  in  suit  the  small  chamber  end 
orifices  are  so  located  at  the  uppermost  end  of  the  burner  as  to 
apparently  prevent  such  mixing."  The  air  apertures  in  these  bur- 
ners and  in  those  shown  in  the  advertisement  are  by  no  means 
Bullier  apertures  located  so  far  below  the  orifice  of  combustion  as 
to  afford  opportunity  for  the  mixing  of  air  and  gas,  but  are  Dolan 
apertures,  so  close  to  the  tip  as  to  facilitate  the  formation  of  the 
air  envelope  which  is  the  feature  of  that  patent. 

Complamant  may  take  order  for  preliminary  injunction* 


UNITED  STATES  v.  SOUTHERN  RT.  00. 

Pistrict  Court,  &  D.  Illinois.    March  2,  1905.) 

No.  10,637. 

1.  Railboadb— Oabs  Used  ir  Intebstate  Tbaffio— Statxttb  Requibiro  Anro- 

MATIO  COUPLEBS. 

In  an  action  against  a  railroad  compaDy  engaged  in  interstate  commerce 
to  enforce  the  penalty  for  violation  of  section  2  of  Act  March  %  1893,  c: 
196,  27  Stat  531  [U.  S,  Oomp.  St  1901,  p.  3174],  which  provides  that  "it 
shall  be  unlawful  for  any  such  interstate  carrier  to  haul  or  permit  to 
be  hauled  or  used  on  its  line  any  car  used  in  moving  Interstate  traffic 
not  equipped  with  couplers  coupling  automatically  by  impact  and  which 
can  be  uncoupled  without  the  necessity  of  men  going  between  the  ends 
of  the  cars,"  where  it  is  shown  that  defendant  hauled  over  its  line  and 
used  in  moving  interstate  traffic  a  car  on  which  the  safety  coupler  was 
broken,  and  which  could  not  be  uncoupled  without  the  necessity  of  men 
going  between  the  ends  of  the  cars,  it  is  not  a  defense  that  defendant 
exercised  reasonable  care  and  diligence  to  keep  the  coupling  apparatus  on 
its  cars  in  repair. 
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Z  8amb— Oas8  U8SD  in  Intsbstatb  TBAmo. 

A  car  loaded  with  coal,  to  be  delivered  to  a  consignee  In  another  state. 
Is  "used  in  moylng  interstate  traffic,*'  within  the  meaning  of  Act  March 
2,  1883,  c  196,  I  2,  27  Stat  531  [U.  S.  Ck)mp.  St  1901,  p.  8174],  by  the 
railroad  company  which  takes  it  from  the  place  of  loading,  although  such 
company  only  undertakes  to  deliver  it  to  a  connecting  carrier  within  the 
same  state. 

Sb  Saiod— Cabs  in  Inspection. 

Where  government  inspectors  found  nine  cars  with  defective  coupling 
appliances  among  those  cut  out  by  defendant  railroad  company  at  one 
time  for  delivery  to  a  connecting  carrier,  defendant  cannot  be  held  to  have 
exercised  reasonable  care  and  diligence  to  discover  and  remedy  the  defects. 

4.  Same— Cab  Not  to  be  Used  if  Goxjflino  Defective. 

What  is  forbidden  by,  the  act  is  the  use  of  cars  which  cannot  be  coupled 
automatically  by  impact  and  uncoupled  without  the  necessity  of  men 
going  between  the  cars ;  and  unless  the  car  is  so  equipped  it  is  not  to  be 
put  in  service,  and  not  to  be  used. 

5.  Same — ^Puloing  *'M.  G.  B.  Defect  Gabd"  on  Gab  Does  Not  Relieve  De- 

fendant FBOM  RESPONSIBILITT. 

Placing  an  '^M.  G.  B.  defect  card"  upon  a  car,  and  noting  on  such  car 
defects  forbidden  by  the  safety  appliance  act,  which  Is  notice  to  all  con- 
necting lines  that  the  defendant  sent  the  car  out  defective,  and  that  other 
lines  using  the  car  would  not  have  to  account  to  defendant  for  the  par- 
ticular injury  or  defect  noted  on  the  card,  is  such  a  deliberate  violation 
of  the  statute  as  to  amount  to  a  defiance  of  the  law. 

This  action  is  brought  under  section  6  of  the  act  in  regard  to  safety 
appliances,  approved  March  2,  1893,  c.  196,  27  Stat  632,  as  amended 
April  1,  1896,  c,  87,  29  Stat  85  [U.  S.  Comp.  St  1901,  p.  3175],  which 
provides  a  penalty  of  $100  for  every  violation  of  the  act,  and  refers  to 
the  violation  covered  by  section  2  of  said  act  (27  Stat  531  [U.  S. 
Comp.  St  1901,  p.  3174]. 

The  material  averments  of  the  declaration  are  as  follows :  First,  that  the 
defendant  is  a  common  carrier  engaged  in  interstate  commerce  by  railroad; 
second,  that  on  the  29th  day  of  November,  1904,  in  the  county  of  St  Glair,  in 
the  Southern  District  of  Illinois,  the  defendant  hauled  and  used  on  its  line  of 
railway  coal  car  No.  1353,  and  marked  "L.  B.  &  St  L.  G.  R. ;"  which  car  had 
on  the  ''A"  end  thereof  an  inoperative  uncoupling  mechanism,  so  faulty  that  in 
handling  said  car  it  could  not  be  uncoupled  without  the  necessity  of  a  person 
going  between  the  end  of  said  car  and  the  one  to  which  it  might  be  coupled ; 
third,  that  said  car  was  then  used  in  moving  interstate  traffic.  The  declaration 
also  negatives  the  proviso  contained  In  section  6  by  averring  that  the  car  was 
not  a  four-wheel  car,  nor  an  eight-wheel  standard  logging  car.  In  support  of 
the  first  averment  it  was  admitted  on  trial  by  counsel  for  the  defendant  that 
the  defendant  at  the  time  stated  in  the  declaration  operated  a  line  of  railroad 
from  East  St  Louis,  111.,  to  Louisville,  in  the  state  of  Kentucky.  In  further 
support  of  this  averment  the  plaintiff  introduced  the  waybill  on  which  said  car 
was  hauled  by  the  defendant,  showing  that  It  was  billed  by  the  defendant  com- 
pany from  New  Baden,  111.,  to  East  St  Louis,  111.,  consigned  to  the  St  Louis 
Goal  Gompany  (the  name  of  C.  A.  RlnghofP,  Howard  Station,  "Bridge,"  and  "Pa- 
cific," being  written  on  the  bill),  and  that  at  East  St  Louis,  111.,  the  defendant 
company  Issued  another  waybill  for  the  same  car  to  the  Missouri  Pacific  Rail- 
road at  St  Louis,  Mo.,  and  under  the  heading  "Gonsignee  and  Final  Destina- 
tton"  appeared,  "G.  A.  Ringhoff,  Howard  Station,  St.  Louis,  Missouri."  It  ap- 
peared that  the  car  was  loaded  with  coal  from  certain  mines  at  New  Baden, 
nL,  and  that  said  coal  was  conveyed  by  the  car  to  Its  destination  at  or  near 
St  Louis,  Mo.  Said  waybills  were  also  offered  to  support  the  third  aver- 
ment in  the  declaration,  namely,  to  show  that  the  car  at  the  time  was  engaged 
In  moving  interstate  traffic.  In  support  of  the  second  averment  Messrs. 
Wright  and  Belnap,  inspectors  of  the  Interstate  Gommerce  Gommission,  tes^ 
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tlfied  that  they  first  Inspected  this  car  between  2  and  3  p.  m.  on  November  29, 
1904,  on  track  No.  14  in  the  new  yard  or  the  Denrer-side  yard  of  the  Southern 
Railway  Company  at  East  St.  Louis,  III.,  and  found  that  the  clevis,  which  is  a 
part  of  the  chain  (also  called  ••pin-chain")  connecting  the  lever  of  the  un- 
coupling mechanism  with  the  lock  pin,  was  missing  from  the  "A"  end  of  the 
car,  rendering  the  uncoupling  mechanism  entirely  inoperative  on  that  end  of 
the  car.  It  further  appeared  from  the  testimony  of  said  witnesses  and  the 
witnesses  J.  J.  O'Brlene  and  J.  J.  Devanney,  that,  with  the  uncoupling  mech- 
anism of  said  car  in  the  condition  in  which  it  was  found,  it  was  iippossible  to 
uncouple  the  car  at  its  ''A*'  end  from  the  car  to  which  it  might  have  been 
coupled  without  the  necessity  of  a  man  going  between  the  ends  of  the  cars  in 
order  to  lift  the  lock  pin,  or  "lock  block,'*  as  it  is  sometimes  called.  There  was 
no  testimony  contradicting  these  statements.  Said  car  was  discovered  in  its 
defective  condition  at  about  the  same  time  that  eight  other  cars  in  the  same 
drag  were  discovered  to  be  in  bad  order  as  to  their  safety  appliances.  The 
yard  of  the  defendant  company  in  which  the  car  was  found  is  about  two  miles 
from  the  yard  of  the  Terminal  Railroad  Association,  near  the  Eads  Bridge, 
to  which  it  was  delivered  by  the  defendant  company  about  4:25  p.  m.  on 
November  29, 1904.  The  Terminal  Railroad  Association,  to  which  the  car  was 
delivered,  is  a  road  engaged  in  transfer  business  by  which  passengers  and 
freight  are  transferred  to  and  fro  between  St  Louis,  Mo.,  and  East  St  Louis, 
111.,  by  way  of  the  Eads  Bridge,  and  the  Terminal  received  this  car  upon  the 
billing  of  the  defendant  company  for  the  purpose  of  transferring  it  to  its 
destination  in  Missouri.  It  further  appeared  from  the  evidence  that,  after  the 
second  or  transfer  billing  was  made  out  by  the  defendant  company,  the  car 
was  hauled  by  it  under  said  billing  from  its  Denver-side  yards,  a  distance  of 
about  two  miles,  to  the  yards  of  the  Terminal  Railroad  Association.  The  in- 
spectors of  the  Interstate  Commerce  Commission  went  with  said  drag  of  cars, 
including  the  car  involved  in  this  case,  from  the  Denver-side  yards  of  the  de- 
fendant company  to  the  yards  of  the  Terminal  Railroad  Association,  and  there 
called  the  attention  of  Mr.  J.  J.  Devanney,  foreman  of  the  car  department  of 
the  Terminal  Railroad  Association,  to  its  defective  condition.  He  noted  the 
defect,  and  ordered  the  car  repaired  by  the  agents  of  the  Terminal  Railroad 
Association,  and  it  was  repaired  by  its  employes  C.  E.  Jones  and  John  Waddell 
before  the  car  crossed  the  river  to  St  Louis.  At  the  time  that  Mr.  Devanney 
ordered  this  car  to  be  repaired,  there  was  no  mark  upon  it,  made  by  the  agents 
of  the  defendant  company,  showing  that  it  was  in  bad  order,  and  no  directions 
were  given  by  any  agent  of  the  defendant  company  for  its  repair.  Morris 
Mehan,  switchman  for  the  defendant  company  at  its  Denver-side  yards,  testified 
that  he  frequently  had  to  go  between  the  ends  of  said  cars  to  make  un- 
couplings. 

The  defendant  as  a  defense,  insisted,  first,  that  the  car  in  question  was 
hauled  by  it  from  New  Baden,  111.,  to  East  St  Louis,  111.,  and  from  there 
it  was  consigned  to  the  Terminal  Railroad  Association  for  delivery  across 
the  Mississippi  river  from  East  St  Louis,  111.,  to  its  destination  in  St  Louis, 
Mo.,  and  that  at  the  time  when  the  defendant  company  hauled  said  car  the 
car  was  not  engaged  in  hauling  interstate  traffic,  and  that  the  defendant 
company  did  not  transfer  the  car  across  the  river.  Secondly,  It  was  insisted 
on  behalf  of  defendant  that  the  car  in  question  had  been  originally  so  sup- 
plied with  safety  couplers  as  to  comply  with  the  federal  statute,  that  in 
handling  such  a  car  the  defendant  could  only  be  required  to  exercise  reason- 
able diligence  to  see  that  it  was  kept  in  repair,  that  it  had  exercised  such  dili- 
gence in  this  case,  and  that  it  could  not  be  held  responsible  for  any  defect 
which  was  not  discovered  by  the  exercise  of  such  reasonable  care.  In  sup- 
port of  this  position  it  attempted  to  show  by  its  chief  car  inspector  and  other 
inspectors  that  all  cars  were  carefully  inspected  when  they  came  into  its 
yards,  and  that  this  car  and  others  involved  in  these  cases  had  been  so  in- 
spected soon  after  they  entered  the  yard;  also  that  it  again  Inspected  cars 
made  up  in  trains  to  go  out  to  the  eastward,  but  did  not  again  inspect  cars 
made  up  in  drags  to  go  to  the  Terminal.  It  was  further  insisted  that  an 
arrangement  existed  between  the  defendant  company  and  the  Terminal  Rail- 
road Association  by  which  cars  were  delivered  by  the  former  to  the  latter, 
and,  if  found  defective  in  any  respect,  they  were  to  be  repaired,  and  the  ex- 
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peose  charged  to  the  defeDdant  company.  In  tbia  connection  the  defendant 
offered  an  **M.  G.  B.  defect  card,"  which  says,  among  other  things,  ''will  be 
receired  at  any  point  on  this  company's  lines  with  the  following  defects." 
This  card  was  to  be  tacked  on  the  car  on  which  the  defect  was  found.  It 
was  admitted  by  Mr.  Holloway,  the  chief  inspector  for  the  defendant,  that  this 
card  was  used  by  the  defendant  to  coyer  defects  under  the  safety  appliance 
act,  as  well  as  other  defects.  Mr.  O'Briene,  foreman  of  the  car  department 
of  the  Terminal  Railroad  Association,  testified  that  his  company  would  not 
put  this  card  on  a  car  to  cover  defects  under  the  safety  appliance  act,  and 
that  the  card  was  used  to  show  that  connecting  lines  would  not  be  charged 
with  the  defects  noted  thereon.  Counsel  for  defendant  further  insisted  that 
tt  was  not  practicable  to  again  inspect  these  cars  before  sending  them  to  the 
Terminal  Railroad  Association ;  that  the  original  inspection  given  them  when 
they  arriyed  in  the  Southern  Tards  was  sufficient,  and  a  further  inspection 
was  unnecessary,  as  the  Terminal  Railroad  Association  was  in  duty  bound 
to  inspect  these  cars  upon  their  receipt  from  the  Southern  Railway  Company, 
and  before  sending  them  across  the  river.  But  the  chief  inspector  for  the  de- 
fendant company  further  testified  that  it  would  have  been  practicable  to 
further  inspect  them  before  sending  them  to  the  Terminal  Railroad  Associa- 
tion if  a  sufficient  force  of  inspectors  was  provided.  It  further  appeared  that 
the  defendant  company  is  now  inspecting  the  drags  before  sending  to  the 
TtfminaL  It  further  appeared  from  the  evidence  that  at  the  time  this  car 
was  discovered  the  defendant  employed  one  day  and  one  night  inspector,  and 
one  day  and  one  night  light  repairer,  in  the  switchyards,  and  eight  repairers 
on  the  repair  tracks,  while  now  it  has  three  light  repairers  in  the  switchyards 
and  twelve  men  working  at  the  repair  tracks;  making  an  increase  of  200 
per  cent,  in  light  repairs  since  the  filing  of  these  suits,  and  60  per  cent  in- 
crease on  their  repair  tracks.  The  inspection  cards  used  by  the  yard  inspector 
of  the  defendant  were  introduced  in  evidence,  showing  that  the  cars  in  ques- 
tion were  not  marked  in  bad  order;  but  on  cross-examination  the  inspector 
admitted  that  it  was  not  his  custom  to  note  on  the  card  such  defects  as  ap- 
pear in  this  case,  but  that  he  called  the  attention  of  the  light-repair  man  to 
them,  and  directed  him  to  make  the  repairs.  Upon  this  showing  it  was  in- 
sisted upon  behalf  of  the  plaintiff  that  these  cards  become  entirely  valueless 
as  evidence,  as  they  were  not  even  supposed  to  show  the  defect  in  question. 
The  evidence  further  showed  that  this  particular  car  arrived  in  the  Denver- 
side  yards  on  November  28,  1904,  and  was  delivered  to  the  Terminal  on  the 
afternoon  of  November  29,  1904.  As  a  part  of  defendant's  evidence  there  was 
offered  circular  No.  98,  dated  July  8,  1904,  approved  by  8.  R.  Kennedy,  super- 
intendent, addressed  ''To  all  concerned,"  and  stating  that  the  defendant  after 
July  10,  1904,  would  decline  to  receive  from  any  connecting  line  any  cars 
offered  with  defective  safety  appliances.  In  rebuttal  plaintiff  offered  cir- 
cular No.  63,  issued  June  11,  1904,  by  the  Terminal  Railroad  Association, 
stating  that  after  July  1,  1904,  it  would  refuse  to  receive  any  cars  having 
defective  coupling  appliances;  also  circular  No.  118  of  the  Terminal,  dated 
December  1,  1904^  again  calling  attention  to  its  circular  No.  68,  stating  that 
''the  only  way  to  handle  satisfactorily  is  for  each  line  to  make  repairs  to 
cars  with  defective  safety  appliances  before  offering  to  connections,"  and 
''refusing  to  receive  from  connections  all  cars  with  defective  safety  ap- 
pliances.** It  appeared  from  the  evidence  that  all  the  cars  involved  in  cases 
against  this  defendant  were  found  in  one  drag,  and  were  all  forwarded  by  the 
Terminal  across  the  river  upon  billings  furnished  by  this  defendant,  and 
were  all  destined  for  delivery  to  St.  Louis,  Ma 

Tbs  propositions  of  law  which  the  defendant  asked  should  be  held  by  the 
court  as  applicable  to  the  case  are  as  follows : 

"(1)  It  appears  from  the  evidence  in  this  case  that  the  defendant  had 
equipped  the  cars  In  question  with  couplers  coupling  automatically  by  impact, 
and  which  would  be  uncoupled  without  the  necessity  of  a  man  going  between 
the  ends  of  the  cars,  and  that  they  had  been  provided  with  grab  irons  and 
hand  holds  In  the  ends  and  sides  of  each  car,  for  the  greater  security  of  men 
in  coupling  and  uncoupling  cars,  as  required  by  the  act  of  Congress  of  March 
2,  1898,  amended  April  1,  1896,  and  it  is  only  contended  by  the  government 
that  tbe  defendant  is  liable  on  account  ol  not  keeping  these  equipments  ln< 
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repair.  It  is  held  as  the  law  in  such  case  that  the  defendant  la  only  required 
to  exercise  reasonable  care  and  diligence  to  keep  such  coupling  apparatus  and 
grab  irons  In  repair. 

*'(2)  The  court  holds  that  a  railroad  company  engaged  in  interstate  com- 
merce, which  has  equipped  its  cars  with  couplers  coupling  automatically  by 
impact,  and  which  can  be  uncoupled  without  the  necessity  of  men  going  be- 
tween the  ends  of  the  cars,  and  has  provided  its  cars  with  grab  irons  or  band 
holds  in  the  ends  and  sides  of  each  of  its  cars  for  greater  security  of  men  in 
coupling  and  uncoupling  cars,  as  provided  by  the  act  of  Ck>ngrefls  of  March 
2,  188S,  amended  April  1,  1896 — ^that  such  railroad  company  has  not  violated 
such  act  of  Ck>ngre8S  by  hauling  or  permitting  to  be  hauled  or  used  on  its 
line  a  car  with  such  coupling  apparatus  or  grab  irons  or  hand  holds  out  of 
repair,  if  it  appears  from  the  evidence  that  such  ralhroad  company  has  used 
reasonable  care  and  diligence  to  keep  such  coupling  apparatus  and  grab  irons 
and  hand  holds  in  good  repair.** 

Thos.  Worthington,  U.  S.  Atty.,  and  H,  A.  Converse,  AssL  U.  S. 
ward  C.  Kramer,  for  defendant 


Atty. 
Ed^ 


HUMPHREY,  District  Judge  (after  the  above  statement  of  facts). 
The  defendant  at  the  time  in  question  was  a  common  carrier  engaged 
in  interstate  commerce.  The  coupling  device  was  defective  and  inop- 
erative, and  the  car  at  the  time  in  question  was  being  used  in  moving 
interstate  traffic.  The  evidence  is  conclusive  upon  all  diese  points. 
The  courts  have  spoken  so  frequently  and  so  plainly  in  defining  inter- 
state commerce,  and  the  use  of  cars  engaged  in  such  commerce,  that  it 
should  suffice  to  say  that  the  evidence  adduced  as  to  the  character  of 
the  defendant  as  an  interstate  carrier,  and  of  the  particular  service  in 
which  the  car  1,353  was  being  moved,  meets  all  the  conditions  laid 
down  by  the  courts  as  a  test  of  interstate  commerce,  even  to  the  latest 
expression  of  the  Supreme  Court  of  the  United  States,  announced  in 
Johnson  v.  Southern  Pacific  Company  (December  19,  1904)  25  Sup. 
Ct  168,  49  L.  Ed. • 

The  evidence  was  overwhelming  that  the  car  was  defective  as  to 
its  safety  appliances,  and  there  was  no  contention  on  the  part  of  the 
defendant  that  it  was  not  in  the  defective  condition  claimed  and  proven 
by  witnesses  for  the  government.  The  defense  rested  on  the  con- 
tention that,  if  the  car  had  been  originally  equipped  with  the  coupling 
device  required  by  law,  it  would  not  be  liable  under  the  statute  for  using 
a  car  whose  safety  appliances  were  defective,  if  it  had  exercised  rea- 
sonable care  and  diligence  to  discover  and  repsur  the  defect  before 
placing  the  car  in  service.  The  defendant  introduced  evidence  tendmg 
to  show  care  and  diligence  in  the  employment  of  inspectors  and  re- 
pairers, and,  at  the  close  of  the  case,  asked  the  court  to  hold  propositions 
of  law  based  upon  this  theory  of  defense. 

The  act  of  1893  (Act  March  2, 1893,  c  196,  27  Stat  531),  amended  in 
1896  (Act  April  1, 1896,  c  87,  29  Stat  85),  provided: 

'*Sec.  2.  That  on  and  after  the  first  day  of  January,  eighteen  hundred  and 
ninety-eight  it  shall  be  unlawful  for  any  such  common  carrier  to  haul  or 
permit  to  be  hauled  or  used  on  its  line  any  car  used  in  moving  interstate 
traffic  not  equipped  with  couplers  coupling  automatically  by  impact  and 
which  can  be  uncoupled  without  the  necessity  of  men  going  between  the  ends 
of  the  cars.**    [U.  8.  Comp.  St  1901,  p.  8174.] 

"Sec  6b  That  any  such  common  carrier  using  any  locomotire  engine,  mn- 
ning  any  train,  or  hauling  or  permitting  to  be  hauled  or  used  on  its  line  any 
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«ar  In  Tfolation  of  any  of  the  proTisloiui  of  this  act,  aball  be  liable  to  a 
penalty  of  one  hundred  dollars  for  each  and  every  such  ylolation."  [U.  S. 
Comp.  8t  1901,  p.  8175.] 

What  the  act  plainly  forbade  was  the  use  of  cars  which  could  not  be 
coupled  automatically  by  impact,  and  uncoupled  without  the  necessity 
of  men  going  between  the  cars.  Unless  a  car  was  so  equipped,  it  was 
not  to  be  put  in  service.  It  was  not  to  be  used.  The  act  plainly  pro- 
hibited its  use,  and  fixed  a  penalty  therefor. 

While  the  act  is  penal  and  to  be  construed  strictly,  the  construction 
given  it  by  the  courts  must  fairly  carry  out  the  legislative  intent  as  de- 
scribed in  the  act.  United  States  v.  Lacher,  134  U.  S.  624,  10  Sup. 
Ct  625,  33  L.  Ed.  1080;  Johnson  v.  Southern  Pacific,  supra.  What 
is  the  legislative  intent  here?  It  is  clearly  expressed  In  the  first  words 
of  the  preamble,  "An  act  to  promote  the  safety  of  employees/*  etc 
Sections  1  and  2  of  the  act  express  the  same  purpose.  The  Supreme 
Court,  in  the  Johnson  Case,  supra,  in  construing  this  act,  has  dearly 
indicated  that  it  should  be  given  such  a  construction  as  will  accomplish 
the  purpose  for  which  it  was  intended.  The  construction  contended 
for  by  defendant  would  practically  nullify  the  act  The  statute  says 
that  a  common  carrier  shall  not  haul  or  use  cars  in  a  certain  described 
condition.  The  defendant  asks  the  court  to  hold,  in  effect,  that  they 
cannot  haul  the  car  in  that  condition,  provided  they  have  failed  to  use 
diligence  to  discover  its  defective  condition,  but  that,  if  they  have  used 
due  diligence,  they  may  haul  the  car  in  its  defective  condition.  In  all 
such  cases  it  would  be  impossible  for  the  officers  of  the  government  to 
determine  in  advance  whether  a  statute  has  been  violated  or  not;  but, 
before  a  prosecution  could  be  properly  instituted,  they  should  go  to 
the  defendant  company ;  ascertain  what  care  it  had  used  in  regard  to 
a  certain  car;  determinj^  as  a  matter  of  fact  and  law,  whether  die  acts 
of  the  defendant  constituted  due  diligence,  and  from  that  determine 
whether  a  prosecution  might  be  safely  instituted.  It  is  evident  that 
such  a  defense  would  take  the  very  life  out  of  the  act  in  question,  and 
render  its  enforcement  impossible  except  in  a  few  isolated  cases.  The 
courts  cannot  by  judicial  legislation  read  into  the  act  any  language 
which  will  excuse  offenders,  any  more  than  they  can  read  into  it  Um- 
guage  which  would  increase  their  liability.  Courts  must  enforce  the 
law  as  they  find  it 

In  State  ex  rel.  Barton  Co.  v.  Kansas  City,  Ft  S.  &  G.  R.  Co.  (C.  C.) 
32  Fed.  722,  Justice  Brewer,  in  rendering  his  decision  in  a  case  against 
a  railroad  company  for  violating  a  statute  regulating  railroad  crossings, 
says  in  part: 

"Whatever  crltictsni  may  be  placed  upon  the  use  of  the  word  'conditions/ 
the  Intent  of  tbe  Leglslatnre  is  plain ;  and,  although  this  Is  a  penal  statute, 
it  is  not  to  be  so  construed  as  to  defeat  the  Intent  of  the  lawmaking  power, 
giving  full  force  to  the  intent  of  tbe  Legislature.  It  is  obvious  that  it  meant 
to  enact  ttiat  a  failure  to  complj  with  this  mandatory  provision  cast  upon  the 
deUnquent  the  prescribed  penalty." 

I  have  been  imable  to  find  that  this  character  of  defense  has  been 
sustained  in  any  case  which  reached  the  courts  of  last  resort  Counsel 
for  defendant  has  not  cited  any  authority  in  support  of  this  doctrine 
of  due  diligence  as  a  defense  to  a  penal  action,    it  is  in  the  same  cate- 
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gory  with  the  question  of  intent  under  the  revenue  laws,  and  of  good 
faidi  under  statutes  against  handling  adulterated  goods,  drugs,  etc 
It  is  certainly  well  established  that  the  good  intentions  or  the  lack  of 
evil  intent  on  the  part  of  a  liquor  dealer  is  no  defense  to  a  prosecution 
for  the  statutory  penalty.  If  this  is  no  defense  in  a  quasi  criminal 
action,  it  certainly  would  be  none  in  a  civil  action  involving  the  same 
facts.  It  has  been  held,  under  statutes  called  "police  regulations  for 
the  public  health,"  that  the  good  faith,  diligence,  or  good  intentions  of 
the  vendor  are  no  defense,  if  the  facts  are  that  he  has  sold  goods  in 
violation  of  the  statute.  Statutes  providing  that  "whoever  sells  or 
keeps,  or  offers  for  sale,  adulterated  milk,  or  milk  to  which  water  or 
other  foreign  substances  have  been  added,"  shall  be  punished,  etc., 
have  been  held  to  throw  the  risk  upon  the  seller  of  knowing  that  the 
article  he  offers  for  sale  is  not  adulterated,  and  it  is  not  necessary,  in  an 
indictment  under  such  a  statute,  to  allege  or  prove  criminal  intent  or 
guilty  knowledge.  1  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  p.  744,  note  1, 
and  criminal  cases  cited.  The  same  rule  applies  to  cases  forbidding  the 
sale  of  oleomargarine  or  other  imitations  of  dairy  products  unless  ex- 
press notice  be  given  to  the  purchaser.  State  v.  Newton,  60  N.  J.  Law, 
649,  18  Atl.  77;  Com.  v.  Gray,  160  Mass.  327,  23  N.  E.  47.  In  Reg. 
V.  Woodrow,  16  M.  &  W.  404,  a  dealer  in  and  retailer  of  tobacco  was 
held  liable  to  the  penalty  imposed  by  statute  for  having  in  his  possesion 
adulterated  tobacco,  although  he  had  purchased  it  as  genuine,  and  had 
no  knowledge  or  cause  to  suspect  it  was  not  so.  One  may  be  con- 
victed of  selling  adulterated  green  tea  under  statute  36  &  36  Vict  74, 
although  he  did  not  know  that  the  tea  was  adulterated.  L.  R.  9  Q.  B. 
494.  To  convict  one  of  violating  the  act  making  it  a  misdemeanor  to 
sell  adulterated  wines,  it  is  not  necessary  to  prove  that  he  knew  the 
wines  to  be  adulterated.  Altschul  v.  State  of  Ohio,  8  Ohio  Cir.  Ct. 
R  214,  4  O.  C.  D.  402.  "The  acts  are  properly  construed  as  imposing 
the  penalty  when  the  act  was  done,  no  matter  how  innocently;  and  in 
such  case  the  substance  of  the  enactment  is  that  a  man  shall  take  care 
that  the  statutory  direction  is  obeyed,  and  that,  if  he  fails  to  so  do,  he 
docs  it  at  his  peril."  Wills,  J.,  in  Reg.  v.  Tolson,  23  Q.  B.  Div.  163. 
"Many  statutes  which  are  in  Uie  nature  of  police  regulations,  as  this  is, 
impose  criminal  penalties,  irrespective  of  any  intent  to  violate  them; 
the  purpose  being  to  require  a  degree  of  diligence  for  the  protection 
of  die  public  which  shall  render  violation  impossible."  People  ▼. 
Roby,  62  Mich.  677,  18  N.  W.  366,  60  Am.  Rep.  270  (the  opinion  in 
above  is  by  Cooley,  J.) ;  People  v.  Snowberger  (Mich.)  71  N.  W.  497, 
67  Am.  St.  Rep.  449. 

The  propositions  of  law  submitted  by  defendant  are  therefore  denied. 

However,  the  case  does  not  depend  on  the  holding  of  the  court  on 
the  propositions  of  law.  The  defendant  did  not  exercise  reasonable 
care  and  diligence  to  discover  and  repair  the  defects.  The  evidence 
shows  that  the  inspection  made  by  defendant's  servants  for  the  pur- 
pose of  discovering  and  repairing  defects  in  safety  appliances  before 
putting  the  car  in  use  was  so  weak  as  to  be  almost  farcical  The  force 
of  inspectors  and  repairers  was  wholly  insufficient  at  the  time,  and  has 
been  largely  increased  since.  The  government  inspectors  had  no  diffi- 
culty in  discovering  the  defects.    They  found  eight  other  cars  in  a  de- 
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fective  condition  in  the  same  cut  of  cars.  Such  wholesale  failure  to 
discover  defects  implies  method,  and  the  evidence  further  supplies  the 
reason*  The  defendant  company,  in  the  conduct  of  its  business,  con- 
templated and  expected  that  in  some  instances  it  would  put  cars  in  use 
with  defective  safety  appliances.  The  testimony  of  the  chief  inspector, 
HoUoway,  shows  this.  He  testified  that  the  company  used  what  is 
called  an  "M.  C.  B.  card."  When  this  card  was  placed  on  a  defective 
car,  with  the  defect  described  on  the  card,  it  was  notice  to  all  connecting 
lines  that  the  defendant  sent  the  car  out  defective,  and  that  other  lines 
using  the  car  would  not  have  to  account  to  defendant  for  the  particular 
injury  or  defect  noted  on  the  car.  He  also  testified  that  in  some  in- 
stances these  cards  were  used  for  cars  defective  as  to  safety  appliances. 
Here  is  such  deliberate  violation  of  the  statute  as  to  amount  to  defiance 
of  the  law. 

The  act  is  so  highly  meritorious,  so  generous  in  its  purposes,  so  in 
harmony  with  the  best  sentiment  of  a  humane  people  and  a  progressive 
government,  that  it  appeals  strongly  to  the  courts  for  its  prompt  and 
vigorous  enforcement. 

The  defendant  is  found  guilty,  and  judgment  will  be  entered  for  the 
statutory  penalty. 


THE  THBTA. 

(District  Oonrt,  S.  D.  New  York.    February  8,  1905.) 

L  Saltaok— Ahount  of  Awabd— Saving  of  Debkuot. 

A  steamship  bound  from  Norfolk  to  Boston,  laden  with  coal,  when  off 
the  coast  of  Delaware  picked  up  a  lumber-laden  schooner  which  had  been 
seriously  injured  in  a  collision  and  abandoned  by  her  crew,  and  towed 
her  to  the  port  of  New  Tork.  When  found,  the  schooner's  main  deck  was 
under  water,  and  the  towing  was  slow  and  difficult,  owing  to  strong 
winds,  and  required  2%  days,  with  the  assistance  of  tugs  later  employed 
1^  the  steamer,  which  had  previously  broken  two  hawsers.  It  was  also 
attended  with  some  danger  to  men  who  were  sent  on  board  the  schooner 
to  steer  her.  The  steamer  was  worth  $275,000,  and  the  saved  value  of  the 
schooner  and  cargo  was  about  $10,000.  A  considerable  expense  was  in- 
curred by  the  steamer.  Held,  that  she  was  entitled  to  an  award  of  50 
per  cent,  of  the  saved  value  of  the  schooner  and  cargo  after  paying  the 
expenses. 

[Ed.  Note. — Salvage  awards  in  federal  courts,  see  note  to  The  Laming- 
ton,  SO  G.  a  A.  280.] 

&&A1IB. 

In  making  a  salvage  award  for  the  bringing  into  port  of  a  derelict,  the 
danger  to  navigation  from  her  remaining  afloat  should  be  taken  into  con- 
sideration, and  the  award  should  be  liberal,  and  such  as  to  encourage  the 
rendering  of  such  services. 

[Ed.  Note.— ror  cases  in  point,  see  vol.  48,  Gent  Dig.  Salvage,  U  69,  88.] 

In  Admiralty.    Suit  to  recover  salvage. 

Butler,  Notman  &  Mynderse,  for  libellant& 
Wing,  Putnam  &  Burlingham,  for  claimant 

ADAMS,  District  Judge.  This  action  was  brought  by  the  United 
States  &  Porto  Rico  Navigation  Company,  the  owner  of  the  steamer 
Pathfinder,  the  New  York  and  Porto  Rico  Steamship  Company,  the; 

185F.— 0 


Digitized  by 


Google 


130  135  FEDEBAL  BEPORTEE. 

charterer  of  the  same,  Arthur  D.  Curran  and  Smith  P.  Burton,  Jr.,  the 
sub-charterers  of  the  same,  and  James  B.  Parse,  the  master  of  the  same, 
on  behalf  of  himself  and  27  other  members  of  the  crew,  against  tlie 
British  schooner  Theta  and  her  cargo  of  lumber,  to  recover  salvage 
compensation  for  bringing  the  schooner  and  cargo  into  port 

The  steamer  was  bound  from  Norfolk  to  Boston  with  a  full  cargo 
of  coal.  On  Sunday  morning  September  11th,  1904,  about  9  o'clock 
A.  M.  she  sighted  the  schooner.  The  steamer  was  then  about  15  miles 
S.  S.  W.  from  the  Five  Fathoms  Bank  Lightship  and  steering  N.  N.  E. 
The  schooner  was  directly  ahead  of  the  steamer  and  about  10  miles 
from  the  lightship  and  still  had  some  of  her  sails  set.  She  was  head- 
ing about  N.  W.  It  is  alleged  in  the  answer,  verified  by  the  master 
of  the  schooner,  that  she  had  been  in  a  collision  that  morning  with  a 
steamer,  about  1  o'clock,  while  on  a  voyage  from  Brunswick,  Geor- 
gia, to  Dorchester,  New  Brunswick,  and  so  much  injured  that  the 
hull  filled  and  she  threatened  to  capsize.  She  was  abandoned  by 
her  master  and  crew  about  5 :30  o'clock  of  the  same  morning. 

The  steamer  approached  the  schooner  under  reduced  speed  and 
steamed  around  her  to  investigate  her  condition.  When  it  -was 
found  that  she  was  abandoned,  a  life  boat  was  launched,  with  some 
difficulty,  and  manned  with  the  second  mate  and  4  men,  who  went 
aboard.  At  the  time  there  was  a  strong  wind  from  the  north-east, 
which  caused  a  choppy  sea.  When  these  men  came  back  to  the 
steamer  and  reported  the  schooner's  plight,  a  new  6  inch  manilla 
hawser,  130  fathoms  long,  was  prepared  as  a  tow  line  and  run  to 
the  schooner  with  the  life  boat,  by  means  of  a  small  line  and  the 
schooner^s  hand  winch.  The  main  decks  of  the  schooner  were 
under  water,  also  part  of  the  deck  cargo,  and  3  or  4  feet  of  water 
were  upon  the  cabin  floor.  The  wheel  of  the  steering  gear  was  car- 
ried away,  with  the  blocks  and  tackle  attached  to  it.  The  schoon- 
er's starboard  quarter  was  cut  oif.  It  was  about  2  o'clock  in  the 
afternoon  when  the  towing  preparations  were  completed  and  the 
steamer  started  slowly  ahead  but  in  about  6  minutes  the  hawser 
parted  in  the  middle,  about  half  way  between  the  vessels.  The 
whole  length  of  the  hawser  was  out  in  addition  to  about  20  fathoms 
of  the  schooner's  anchor  chain,  to  which  it  was  shackled.  The 
steamer  had  a  steel  hawser  aboard,  which  was  then  fastened  to  the 
schooner's  port  anchor  chain  and  the  towing  was  resumed  about 
5:30  o'clock.  The  vessels  proceeded  very  slowly  until  daybreak 
the  next  morning,  and  up  to  that  time  made  some  15  or  16  miles. 
The  schooner  had  sheered  a  good  deal  during  this  towing,  which 
caused  more  or  less  of  a  strain  upon  the  steamer's  engines.  No 
men  from  the  steamer  had  been  left  aboard  the  schooner  during 
the  night  but  in  the  morning  of  the  12th,  the  steamer  was  stopped 
and  the  life  boat  launched  again,  this  time  manned  by  the  master, 
second  mate  and  5  men.  The  object  of  the  visit  was  to  rig  up 
steering  gear,  for  which  purpose  blocks  and  tackle,  with  other  nec- 
essary gear,  were  taken  from  the  steamer.  Over  the  schooner's 
starboard  quarter,  where  it  was  cut  oif,  a  spanker  gaff  was  rigged 
from  which  a  tackle  was  run  to  the  tiller.  On  the  port  side  a  tackle 
was  hooked  outside  of  the  quarter  of  the  schooner,  to  assist  in  the 
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Steering.  This  work  occupied  about  2  hours.  The  master  returned 
to  his  steamer  but  the  men  remained  on  the  schooner  all  day  steer- 
ing her,  "which  was  troublesome  work  but  done  effectively.  Dur- 
ing the  day,  the  wind  shifted  to  the  south-west  and  there  was  a 
fresh  breeze  which  created  a  choppy  sea  in  the  afternoon.  The  sea 
had  gone  down  during  the  morning,  so  that  it  was  better  for  tow- 
ing than  it  had  been  the  preceding  day.  Towing  was  continued 
during  the  day  but  at  8  o'clock  that  night,  the  steel  hawser  parted 
from  an  increase  of  the  sea.  The  master  then  signalled  to  the  men 
on  board  the  schooner  to  anchor,  which  they  did,  with  some  diffi- 
culty, in  12  fathoms  of  water  about  4  miles  off  Shrewsbury.  About 
this  time  two  tugs  appeared  on  the  scene  and  were  employed  by 
the  master  of  the  steamer.  They  attended  the  tow  thereafter  and 
did  part  of  the  towing.  The  hawser  had  been  buoyed  as  a  matter 
of  precaution,  so  that  it  would  not  be  lost  if  parted.  The  steamer 
stood  by  and  the  men  were  taken  off,  excepting  2.  When  those 
who  came  to  the  steamer  had  obtained  something  to  eat,  the  sec- 
ond mate,  the  carpenter  and  1  man  were  sent  back  to  the  schooner 
to  remain  during  the  night.  That  night,  the  wind  shifted  to  north 
north-east  and  blew  strongly,  making  a  choppy  sea,  and  it  rained 
hard.  On  the  13th,  the  wind  was  high  from  the  north-east,  making 
some  sea.  In  the  morning,  the  second  mate  came  to  the  steamer 
and  the  master  sent  3  or  4  men  back  with  him  to  heave  up  the 
anchor,  but  one  of  the  chain  shackles  jammed  on  the  windlass  and 
it  was  cut  off  with  considerable  trouble.  In  the  meantime,  the 
steamer  had  picked  up  the  hawser  and  the  towing  to  New  York 
was  resumed.  After  that  the  hawser  held  until  the  turn  around 
the  Southwest  Spit  was  being  made. 

The  Pathfinder  was  a  1400  horse  power,  3  years  old  steel  freight- 
ing steamer,  1800  tons  net  and  2900  tons  g^oss  register.  She  was 
318  feet  long,  44  feet  11  inches  beam  and  had  24  feet  depth  of 
hold.  She  was  fully  loaded  with  coal  and  left  Norfolk  September 
10th.  After  she  had  brought  the  schooner  into  port,  she  proceeded, 
on  her  voyage  to  Boston. 

The  Theta  appears  to  have  been  a  British  schooner  of  420  tons 
register.  She  was  134  feet  long,  and  35  feet  beam  and  12  feet  depth 
of  hold,  built  in  1901,  and  hailing  from  Windsor,  Nova  Scotia.  She 
had  when  starting  on  the  voyage  a  full  cargo  of  386,000  feet  of 
lumber,  partly  on  deck. 

The  saved  lumber,  some  257,690  feet,  was  sold  in  New  York  and 
brought  $2,557.62,  net,  and  it  is  stipulated  that  this  amount  con- 
stitutes the  avails  of  the  cargo  for  salvage  purposes. 
There  is  a  dispute  as  to  the  value  of  the  vessels. 
The  libellants  contend  that  the  Pathfinder  was  worth  $276,000. 
This  valuation  was  partly  based  upon  a  sale  of  the  steamer  to  the 
XJ.  S.  &  Porto  Rico  Navigation  Coftipany  in  December,  1902,  at 
$319,000,  a  portion  of  which  was  paid  in  bonds  of  that  company. 
After  allowing  for  depreciation,  it  is  testified  that  the  vessel  at  the 
time  she  rendered  these  services,  was  worth  the  sum  contended 
for  and  I  find  nothing  in  the  record  to  overcome  or  aifect  the  esti- 
mate.   It  is  therefore  adopted. 
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The  libellants  contend  that  the  salvage  value  of  the  schooner  was 
$11,875,  as  testified  by  an  expert  called  to  appraise  her  in  her  damaged 
condition.  This  was  based  upon  an  originsd  cost  of  $28,000,  when  she 
was  launched  in  June,  1901,  as  stated  by  the  managing  owner;  an 
annual  depreciation  of  6%  for  3}i  years,  and  the  cost  of  repairing, 
estimated  at  $10,000.  It,  however,  appears  by  the  testimony  of  the 
managing  owner  that  he  confounded  this  vessel  with  another  when 
he  stated  that  this  one  cost  $28,000,  and  that  her  actual  cost  was  $21.- 
200.  Testimony  as  to  similar  vessels  built  about  the  same  time  shows 
that  the  estimate  of  $21,200  fairly  represents  the  original  value. 
Proceeding  upon  that  and  allowing  for  the  testified  depreciation  and 
cost  of  repairs,  $7300  may  safely  be  assumed  to  represent  the  damag-ed 
value  when  she  was  saved.  Adding  the  agreed  value  of  the  cargo  to 
this  amount,  it  appears  that  $9857.52  represents  the  total  saved  value. 

Some  expenses  were  incurred  by  the  steamer  incident  to  the  towage. 
They  were  as  follows : 

Value  of  manUla  hawser,  practically  destroyed $106  00 

Value  of  wire  hawser              do             do        125  00 

40  extra  tons  of  coal  at  $4 160  00 

Watching  Theta  and  cargo 118  00 

Towage  serylces  of  togs,  viz :   Atwood 125  00 

Unique 100  00 

225  00 

Wharf  age  paid  for  lighter  in  discharging  lumber 4  00 

Bntering  at  Custom  House,  New  York 8  17 

Tugs  shifting  lighter 8  00 

Pilotage  on  Theta 47  32 

Medical  inspection  on  Theta 8  00 

Wharfage                         do  30  days 153  00 

Longshoremen  docking  Theta 3  20 

Kerosene  oil  &  wicks  used  on  lighter 1  64 

Making  a  total  of $957  83 

The  libellant,  the  New  York  &  Porto  Rico  Steamship  Company  paid 
these  items  and  is  first  entitled  to  recover  this  sum.  The  Le  Jonet,  1 
'Asp.  Mar.  Cas.  438;  The  Agnes  Manning  (D.  C.)  59  Fed.  481. 

The  libellants  claim  to  be  entitled  to  a  salvage  remuneration  of  50% 
of  the  balance  of  $8900.19,  on  account  of  the  Theta  being  a  derelict, 
the  probability  of  her  drifting  ashore,  and  thereby  becoming  a  total 
loss,  and  the  removal,  in  any  event,  of  a  dangerous  obstruction  to  navi- 
gation ;  and  further  because  the  libellants'  services  were  highly  meri- 
torious, prompt  and  successful  and  were  performed  at  some  risk  to  the 
steamer. 

The  master  of  the  Theta,  as  claimant,  while  admitting  that  the  serv- 
ices were  of  a  meritorious  character,  urges  that  they  were  not  ex- 
traordinary and  involved  no  elements  of  hazard  or  special  difficulty; 
he  also  urges  that  whatever  mishaps  attended  the  venture  were  due  to 
the  ignorance  and  inexperience  of  the  Pathfinder's  officers  as  to  ocean 
towing;  and  that  the  salvors  are  therefore  entitled  only  to  a  moderate 
compensation. 

The  services  were  certainly  timely  and  successful.    Without  them, 

the  probability  is  that  the  schooner  would  soon  have  drifted  ashore, 

'  in  the  vicinity  of  Cape  Henlopen,  and  become  a  total  losa.    The  tow- 
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age,  owing  to  the  £act  that  the  vessel  was  wholly  submerged,  was  very 
difficult  and  required  great  patience  and  care.  The  deviation  of  the 
steamer  from  her  course  to  Boston  to  tow  the  schooner  into  New  York 
must  also  be  considered,  and  the  risk  of  danger  to  the  steamer  by  get- 
ting the  broken  hawsers  entangled  in  her  screw.  I  do  not  find  Siat 
there  was  any  lack  of  skill  in  conducting  the  enterprise  but,  on  the 
contrary,  that  it  was  carried  on  to  the  successful  end  with  care  and 
prudence. 

In  many  cases  cited  by  the  libellants,  50%  has  been  allowed.  In 
many  others,  cited  by  the  claimant,  a  less  percentage  has  been  awarded. 
It  is  said  that  the  rule  to  allow  60%  in  case  of  a  derelict  no  longer  ob- 
tains. The  Janet  Court,  8  Asp.  Mar.  Cas.  223.  That  was  a  case  of 
salving  an  abandoned  barque  of  the  value,  with  cargo  and  freight,  of 
£7350.  £3000  were  allowed  to  a  steamer  of  the  value  of  £16,000,  as 
a  salvage  for  8  days'  services.    It  was  there  said  (224) : 

"In  this  case  a  dereUct  vessel,  an  iron  barque  of  900  tons  register,  was 
picked  np  to  the  westward  of  and  not  very  far  from  the  Bermudas,  and  it  was 
decided  on  account  of  the  weather,  and  probably  wisely,  to  tow  her  to  St 
Thomas.  The  main  element,  of  course,  in  this  case  is  that  the  vessel  was 
derelict  The  fact  that  the  subject  of  a  salvage  is  a  derelict  does  not  now, 
and  I  doabt  if  It  ever  really  did,  carry  with  it  a  right  to  remuneration  consist- 
ing of  one-half,  or  a  third,  or  any  specific  proportion  of  the  value  of  the  prop- 
erty salved.  There  is  no  magic  in  the  term  ^derelict' ;  but  what  is  important 
Is  that  it  imports  a  certain  condition  of  things  introducing  elements  which 
tend,  on  the  general  principles  of  salvage,  to  raise  the  amount  of  salvage  re- 
ward. There  are  three  conditions  which  a  derelict  generally  fulfills.  The 
first,  and  perhaps  the  main,  element  to  be  considered,  in  an  award  of  salvage, 
Is  tbe  risk  to  which  the  salved  ship  and  her  cargo  are  exposed.  In  the  ease 
of  a  derelict  this  risk  is  generally  very  high ;  and  in  this  particular  case  it  is 
difficult  to  my  mind,  to  Imagine  circumstances  under  which  the  risk  to  the 
vessel  salved  could  have  been  greater.  She  was  abandoned  by  her  crew.  She 
was  dismasted,  and  therefore  not  easy  to  be  seen  by  a  passing  vessel ;  and, 
iDore  than  that,  she  was  left  by  her  crew  in  such  a  position,  with  the  hatches 
q)en,  that  she  probably  would  before  very  long  have  foundered.  I  do  not 
say  that  the  abandonment  was  In  any  way  wrongful,  for  they  no  doubt  be- 
lieved that  she  was  in  a  hopeless  condition,  and  that  it  was  the  best  thing  to 
be  done.  She  had  already  some  water  In  her,  and  every  wave  that  washed 
over  her  added  to  it,  and  made  it  more  likely  she  would  founder.  The  second 
consideration  to  which  the  case  of  a  derelict  gives  rise,  is  that  she  has  no 
men  on  board  her,  and  has  to  be  approached  without  such  aid  as  they  could 
afford;  that,  although  in  calm  weather  there  is  no  great  difference  In  ap- 
proaching a  derelict  as  compared  with  any  other  vessel,  if  there  is  any  sea  the 
difficulty  is  increased,  because  there  is  nobody  to  let  down  a  ladder  or  throw 
a  rope,  or  otherwise  assist  in  the  attempt  to  board  from  a  boat  In  the  pres- 
ent instance,  perhaps,  this  difllculty  was  not  very  great  Then  there  is  an- 
other condition  which,  in  this  case,  was  fulfilled  to  a  very  considerable  ex- 
tent because  it  was  necessary  to  put  four  men  on  board  the  vessel,  whose  po- 
sition was  not  without  risk — ^the  Trinity  Masters  tell  me  that  the  risk  ought 
to  be  considered — and  the  labour  cast  on  the  remainder  of  the  crew  of  the 
salving  vessel  left  on  board  their  own  vessel  was,  of  course,  very  considerably 
Increased.'* 

The  services  in  the  case  at  bar  did  not  exceed  2^4  days,  but  the  value 
of  the  towing  steamer  was  much  greater  than  in  The  Janet  Court  and 
the  saved  value  much  less.  The  element  of  removing  the  dangerous 
wreck  at  once  from  the  crowded  waters  where  its  condition  exposed 
other  vessels  to  considerable  danger  is  an  element  not  apparently  con- 
sidered, if  presented,  in  The  Janet  Court.    A  larger  allowance  in  a 
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case  of  this  kind  will  be  more  in  accordance  with  the  majority  of  de- 
cisions in  tliis  country  and  act  as  an  incentive  to  steam  vessels  to  take 
derelicts  in  tow  and  bring  them  to  port.  In  The  Agnes  Manning  (D. 
C.)  69  Fed.  481,  482,  Judge  Benedict  said  (482): 

*'The  appraised  value  of  the  Manning  is  |27,000,  and  her  cargo  |2,000.  The 
service  was  performed  at  an  expense  to  the  owners  of  the  Exeter  City  of  $850. 
The  remarks  of  this  court  made  in  deciding  the  case  of  The  Anna,  6  Ben.  166. 
Fed.  Cas.  No.  398,  more  than  20  years  ago,  where  it  is  said:  'For  the  taking 
in  charge  and  saving  of  a  wreck  so  situated  the  reward  should  he  such  as  to 
insure  at  all  times  the  rendering  of  any  amount  of  labor,  the  Incurring  of  any 
risk,  and  the  deviation  hy  any  vessel  from  any  voyage,  in  order  to  supply  the 
wreck  with  a  crew,  and  make  her  presence  safe,'  may  be  repeated  here. 

The  libellants  are  entitled  to  a  liberal  salvage  compensation  for  the  services 
rendered.  The  only  question  ia  what  would  be  a  liberal  compensation.  It  is 
claimed  on  behalf  of  the  libellants  that  the  amount  awarded  should  very  much 
exceed  the  average  amount  heretofore  given  in  cases  of  derelict,  it  being  now 
apparent  that  the  rewards  given  are  not  sufficient  to  induce  vessels  to  incur 
the  hazard  of  towing  a  wreck,  so  that  commerce  is  impaired  by  the  number  of 
floating  wrecks  left  abandoned,  and  the  government  itself  has  felt  it  its  duty 
to  Bend  national  vessels  out  in  order  to  destroy  these  obstructions  to  naviga- 
tion. This  consideration  is  not  without  weight  in  determining  the  amount  of 
salvage  in  a  case  like  this.  In  my  opinion,  50  per  cent  of  the  value  of  the 
property  saved  will  be  a  liberal  reward,  deducting  first  the  sum  of  $850,  ex- 
r>ended  by  the  salvors,  which  sum  is  to  be  first  paid  to  them.'* 

The  same  proportion  of  value  has  been  allowed  in  a  number  of  cases 
of  derelicts. 

Mr.  Justice  Story  said,  in  The  Henry  Ewbank,  11  Fed.  Cas.  1166, 
citing  cases,  (1170) : 

"I  have  hitherto  adhered  with  an  unshrinking  confidence  to  the  general  rule 
of  a  moiety  in  cases  of  derelict" 

And  in  The  Boston,  3  Fed.  Cas.  929,  he  said  (936) : 

"In  cases  of  derelict,  the  well  known  and  favored  rule  in  ordinary  cases  Is, 
to  allow  one  half  as  salvage.'* 

In  The  Lahaina  (D.  C.)  19  Fed.  923,  Judge  Benedict  said  (924): 

"In  regard  to  the  schooner,  where  an  appearance  has  been  entered  for  the 
owners,  and  they  have  been  heard  upon  the  question  of  the  amount  of  salvage 
proper  to  be  allowed  of  the  proceeds  of  the  vessel,  considering,  in  connection 
with  the  circumstances  already  mentioned,  the  small  value  of  the  property 
saved,  the  value  of  the  salving  ship,  and  the  fact  that,  had  not  the  schooner 
been  taken  in  tow,  she  would  have  been  abandoned,  a  water  logged  wreck,  in 
the  track  of  vessels  bound  to  New  York,  I  am  of  the  opinion  that  one-half  of 
the  net  proceeds  of  the  schooner  must  be  allowed  to  the  salvors  for  salvage.'* 

All  salvage  cases  are,  of  course,  to  be  determined  on  their  par- 
ticular facts  and  no  general  rule  can  be  laid  down.  Here,  it  seems  to 
me  that  the  interests  of  commerce  will  be  best  served  by  an  allowance 
of  50  per  cent  of  the  saved  value,  after  deducting  the  expenses  indicated 
above. 

Three-fourths  of  the  salvage  will  be  divided  equally  between  the 
chartered  owner,  the  New  York  &  Porto  Rico  Steamship  Company,  and 
the  sub-charterers,  Curran  &  Btirton,  in  conformity  with  the  charter 
between  them,  wherein  it  was  provided : 

"23.  All  derelicts,  salvage  and  towage  to  be  for  Owners*  and  Charterers' 
equal  benefit,  after  deducting  expenses  incident  thereto,  and  the  settlement  of 
such  claim  shall  be  attended  to  by  Owners.** 
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The  master  and  crew  of  the  steamer  should  receive  the  remaining 
fourth  of  the  salvage,  which  will  be  divided  into  parts,  the  number  of 
parts  to  be  increased  so  as  to  give  the  master  three  parts  and  the  sec- 
ond officer  and  men  who  went  on  the  schooner  two  parts  each.  The 
division  will  be  according  to  wages.  If  necessary,  a  reference  may  be 
had  to  properly  apportion  the  award  to  the  master  and  crew. 

Decree  accordingly. 


EMPIRE  STATE  OATTLB  CO.  et  aL  T.  ATCHISON.  T.  &  S.  F.  RT.  CO. 

MINNESOTA  &  D.  CATTLE  CO.  v.  SAME. 

(Circuit  Court,  D.  Kansas,  First  Division.    January  25,  1906.) 

Nob.  8,155,  8,157. 

1.  NcoLiGEivaB— When  AcnoNABi^B— Pboxihate  Causs  of  Injubt. 

To  give  a  right  of  action  for  an  injury  on  the  ground  of  defendant's 
negligence,  the  injury  must  have  been  the  natural  and  probable  conse- 
quence of  such  negligence,  and  such  as,  under  the  circumstances  of  the 
case,  might  and  ought  to  have  been  foreseen. 

[Ed.  Note. — For  cases  in  point,  see  toL  87,  Cent  Dig.  Negligence,  |S 
60^82.] 

2.  Gassier— Loss  ot  Fbopebtt  thboxjoh  Act  of  God— Neqliobnoe. 

A  carrier  is  not  liable  for  a  loss  of  property  in  shipment  through  an 
act  of  God,  which  could  not  reasonably  have  been  foreseen,  although,  but 
for  its  previous  negligence,  by  which  ttie  shipment  was  delayed,  the  prop- 
erty would  have  escaped  the  danger,  and  the  loss  would  not  have  occur- 
red.   In  such  ease  the  negligence  is  not  the  proximate  cause  of  the  injury. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9,  Cent  Dig.  Carriers,  {{  525, 
530,  540-^542.] 

3.  Bamb—Negijoeivcb— Diversion  of  Shipment  to  Another  Line. 

Where  a  contract  for  a  through  shipment  of  stock  by  railroad  did  not 
specify  the  lines  over  which  the  shipment  should  be  made,  but  the  stock 
was  routed  by  the  initial  carrier  over  certain  lines,  it  was  not  negligence 
for  an  intermediate  carrier  to  divert  the  shipment  to  a  different  line, 
where,  owing  to  floods,  it  could  not  be  delivered  to  or  taken  by  the  next 
connecting  carrier,  and  where  no  danger  of  loss  or  injury  by  reason  of  the 
diversion  could  reasonably  have  been  anticipated. 

4.  Same. 

Defendant  railroad  company  had  a  large  shipment  of  cattle  owned  by 
plaintiffs,  to  be  taken  over  its  line  and  delivered  to  a  connecting  carrier 
at  Atchison,  Kan.  Owing  to  floods,  it  was  unable  to  reach  that  place  with 
the  shipment,  and  was  also  notlfled  by  the  connecting  carrier  that  it  could 
not  receive  and  forward  the  cattle  from  there,  because  of  washouts  on  its 
line.  Neither  road  had  yards  in  which  they  could  be  placed  at  Atchison, 
and  defendant  arranged  with  another  company  to  forward  them  from 
Kansas  City,  and  took  them  there,  placing  them  In  the  stockyards.  These 
yards  had  been  in  large  use  for  many  years,  and,  while  the  Kaw  river, 
near  them,  was  known  to  be  very  high,  no  flood  had  ever  extended  to  the 
yards.  However,  on  the  night  after  the  cattle  were  placed  therein  an 
unprecedented  rise  occurred — ^many  feet  higher  than  had  ever  been  known 
before— doing  an  immense  amount  of  damage  to  property  of  all  kinds  in 
the  valley,  and  flooding  the  stockyards.  To  prevent  the  cattle  from 
drowning,  they  were  driven  into  overhead  viaducts  leading  from  one  por- 
tion of  the  yards  to  another,  where  they  remained  for  more  than  a  week ; 
a  large  numbez  dying  from  starvation,  and  the  remainder  being  seriously 
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injured.  Held,  that  the  proximate  cause  of  the  loss  was  the  flood,  and 
that  defendant  was  not  chargeable  with  negligence  in  not  anticipating  the 
same,  nor  liable  for  the  loss. 

At  Law.    On  motion  for  direction  of  verdict. 

Botsford,  Deatherage  &  Young  and  R.  E.  Ball,  for  plaintiffs. 
A.  A.  Hurd,  O.  J.  Wood,  and  Angevine  &  Cubbison,  for  defend- 
ant 

POLLOCK,  District  Judge.  The  above-entitled  cases  arose  over  the 
shipment  of  about  3,000  head  of  cattle  from  New  Mexico  and  Texas 
points  to  Evarts,  S.  D.  The  petitions  of  plaintiffs  count  on  a  vio- 
lation by  defendant  of  its  duties  as  a  common  carrier  for  hire,  re- 
sulting in  loss  to  plaintiffs.  In  the  interests  of  time,  by  agreement 
of  parties,  the  cases  were  consolidated  for  the  purpose  of  this  trial, 
and  are  now  being  tried  together. 

The  answers  of  the  defendant  allege  the  contracts  for  the  ship- 
ment of  the  cattle  to  have  been  made  in  writing  by  plaintiffs  with 
the  Pecos  Valley  &  Northeastern  Railway  Company,  limiting  the 
common-law  liability  of  the  defendant.  These  contracts  are  set 
forth  in  extenso  in  the  answers  filed,  and  are  admitted  by  the  plead- 
ings in  the  cases. 

It  is  the  contention  of  the  defendant  that  the  damage  and  loss 
for  which  these  actions  have  been  brought  by  plaintiffs  accrued 
to  plaintiffs  from  a  flood  in  the  Kaw  river,  of  ^such  an  unprecedent- 
ed and  unexpected  nature  as  to  constitute  what  is  known  in  law 
as  an  "act  of  God."  Defendant  also  files  a  cross-demand  against 
plaintiff  the  Minnesota  &  Dakota  Cattle  Company,  in  case  No. 
8,157,  for  money  paid  the  stockyards  company  at  Kansas  City,  and 
for  pasturage  on  the  cattle  during  carriage. 

The  trial  of  the  cases  has  consumed  much  time,  and  the  largest 
latitude  has  been  granted  counsel  for  the  respective  parties  in  the 
bringing  out  of  all  the  facts  and  circumstances  of  the  cases.  The 
matter  is  now  before  the  court  on  requests  for  instructions.  The 
facts  are  practically  undisputed,  and  briefly,  in  substance,  are 
these : 

The  cattle  were  shipped  by  plaintiffs  from  Kenna,  N.  M.,  Bo- 
vina  and  Hereford,  Tex.,  which  stations  are  on  the  line  of  the 
Pecos  Valley  &  Northeastern  Railway  Company,  on  the  25th  and 
26th  days  of  May,  1903,  destined  to  the  pastures  of  the  plaintiffs, 
in  the  neighborhood  of  Evarts,  in  the  state  of  South  Dakota.  The 
contracts  of  shipment  are  in  writing,  and  are  in  the  usual  form 
of  live  stock  shipping  contracts,  limiting  the  common-law  liability 
of  the  carrier,  and  were  made  between  plaintiffs  and  the  Pecos 
Valley  &  Northeastern  Railway  Company.  The  parts  of  the  con- 
tracts material  to  this  inquiry  are : 

(1)  ••That  the  live  etock  covered  by  this  contract  is  not  to  be  transported 
within  any  specified  time  nor  delivered  at  destination  at  any  particular  hour 
nor  in  season  for  any  particular  market." 

(2)  ••The  company  agrees  to  stop  cars  at  any  of  Its  stations  for  watering 
and  feeding  where  it  has  facilities  for  so  doing  whenever  requested  to  do  so  in 
writing  by  the  owner  or  attendant  in  charge,  and  the  party  of  the  second 
part  agrees  not  to  confine  his  stock  for  longer  period  than  twenty-eight  coft- 
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iecntlTe  bonrs  without  unloading  the  same  for  rest^  feeding  and  water  for  a 
period  of  at  least  five  consecutive  hours,  provided  he  is  not  prevented  from 
doing  so  by  storms  or  other  accidental  causes." 

(3)  ''The  shipper  hereby  assumes  and  releases  the  company  from  risks  of 
injury  or  loss  which  may  be  sustained  by  reason  of  any  delay  in  such  trans- 
portation of  said  stock  or  injury  thereto  caused  by  *  *  *  injury  to  tracks 
or  yards,  storms,  washouts,  *  *  *  or  from  any  and  all  other  causes  what- 
ever. The  liability  of  the  carrier  or  any  fact  essential  thereto  in  any  instance 
or  case  shall  not  be  presumed,  but  the  burden  of  establishing  such  liability  is 
assumed  by  the  shipper  in  the  event  of  a  suit*' 

It  is  further  stipulated  that  the  conditions  of  said  contract  shall 
apply  and  inure  separately  in  favor  of  each  of  the  several  connect- 
ing carriers.    It  is  further  provided  in  the  contract : 

"And  on  so  delivering  to  such  connecting  carrier,  all  liability  of  the  company 
whatever,  for  carriage  of  or  on  account  of  said  stock,  shall  be  thereby  ended, 
it  being  understood  the  company  assumes  no  obligation  whatever  on  account 
of  the  carriage  of  said  stock  beyond  its  road,  and  that  the  company  shall  not 
be  liable  for  any  damage  to,  injury  of  or  delay  of  said  stock,  or  of  anything 
whatever  that  may  happen  to  the  same  after  such  delivery  or  tend^  of  deliv- 
ery in  case  such  connecting  carrier  shall  refuse  to  receive  the  same.  Each 
carrier  in  the  route  shall  receive  such  stock  when  delivered  to  it,  transport 
the  same  over  its  road  to  the  succeeding  carrier  in  the  route,  and  it  is  dis- 
tinctly understood  that  the  responsibility  of  each  carrier  shall  not  begin  until 
it  receives  such  stock  from  the  consignor  or  from  the  connecting  carrier,  and 
shall  cease  when  it  delivers  the  same  to  the  connecting  carrier,  or,  if  the  last 
carrier,  at  the  place  of  destination." 

The  contracts  entered  into  do  not  specify  the  route  of  shipment 
from  points  of  shipment  to  destination,  but  the  waybills  upon  which 
the  cattle  ivere  shipped,  and  other  evidence,  disclose  that  the  cattle 
were  by  the  initial  carrier  routed  over  its  own  line  to  Amarillo, 
Tex. ;  thence  over  the  defendant's  line  of  road,  by  way  of  Welling- 
ton, Strong:  City,  and  Topeka,  to  Atchison,  Kan. ;  thence  over  the 
Burlington  Road  to  Council  Bluffs,  Iowa ;  and  from  thence  to  point 
of  destination  over  the  Milwaukee  Railway.  The  evidence  further 
shows  that  when  a  part  of  the  shipment  arrived  at  Strong  City  and 
another  part  arrived  at  Wellington — ^stations  on  defendant's  line  of 
road — ^the  cattle  were  unloaded  for  feeding,  water,  and  rest.  The 
cattle  were  accompanied  at  all  times  by  owners  of  the  stock,  or 
their  representatives  in  charge,  signing  tfie  contracts.  During  the 
time  the  cattle  were  at  these  stations  on  the  defendant's  line  of  road 
for  feed,  water,  and  rest,  the  defendant  company  was  notified  by 
the  Burlington  Road  that  on  account  of  washouts  on  its  line  near 
Hamburg",  Iowa,  it  could  not  receive  the  shipments  at  Atchison  or 
carry  the  same  as  contemplated.  Thereupon  the  defendant  com- 
pany commenced  negotiations  with  the  Missouri  Pacific  Railway  to 
receive  the  cattle  at  Kansas  City  and  carry  them  to  Council  BluflFs, 
Iowa;  thus  performing  the  part  of  the  service  which  it  was  orig- 
inally contemplated  the  Burlington  should  have  performed  from 
Atchison,  Kan.,  to  Council  Bluffs,  Iowa.  After  the  defendant 
was  first  notified  by  the  Burlington  that  it  could  not  carry  the  cat- 
tle as  contemplated,  the  Burlington  thereafter  notified  the  defend- 
ant that  its  road  was  in  repair,  and  that  it  would  receive  the  cat- 
tle. A  portion  of  the  cattle  were  thereupon  loaded  upon  the  cars 
of  the  defendant  company  and  started  forward,  when  the  defend- 
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ant  was  again  notified  by  the  Burlington  Company  that  its  line 
was  again  washed  out,  and  it  would  not  receive  the  cattle  at  Atchi- 
son. Neither  the  Burlington  Railway  nor  the  Atchison,  Topeka 
&  Santa  Fe  Railway  had  stockyards  at  Atchison  at  the  time  to  ac- 
commodate the  cattle  if  forwarded  there.  A  portion  of  the  cattle, 
consisting  of  42  cars,  were  forwarded  to  Kansas  City,  and  were 
received  and  transported  by  the  Burlington  Railway.  It  was  ar- 
ranged between  the  defendant  and  the  Missouri  Pacific  that  the 
latter  company  should  receive  and  transport  the  remainder  from 
Kansas  City.  These  negotiations  delayed  the  cattle  on  the  27th 
and  28th  days  of  May  at  Strong  City  and  Wellington  after  their 
arrival  at  these  points.  Thereafter,  under  the  arrangement  with 
the  Missouri  Pacific,  the  cattle  were  forwarded  to  Emporia,  Kan., 
and  from  thence,  by  way  of  North  Ottawa,  to  Olathe,  Kan,,  and 
thence  to  the  Kansas  City  stockyards  over  the  Frisco  tracks,  and 
were  there  received  in  the  night  of  the  29th  and  morning  of  the 
30th  days  of  May,  1903.  Twenty  cars  of  the  cattle  were  trans- 
ferred by  the  defendant  to  the  Missouri  Pacific  tracks,  and  were 
by  that  company  placed  at  its  stockyard  chutes,  and  were  unload- 
ed by  the  stockyards  company.  The  remainder  of  the  cattle  were 
unloaded  from  the  cars  where  placed  by  the  defendant  company 
in  the  stockyards.  Efforts  were  made  by  the  representatives  of  the 
plaintiffs  accompanying  the  cattle,  on  the  30th  day  of  May,  to  have 
the  cattle  forwarded  to  point  of  destination,  but  without  success. 
The  Missouri  Pacific  Railway  made  an  attempt  to  move  a  portion 
of  the  cattle,  but  did  not  succeed  in  so  doing;  and  the  cattle  were 
left  in  the  stockyards  at  Kansas  City  on  the  day  and  night  of  the 
30th  of  May,  and  for  many  days  thereafter,  as  hereinafter  stated. 

It  appears  from  the  evidence  that  during  the  greater  part  of 
May,  1903,  unusual  and  unprecedented  rains  fell  in  the  watershed 
of  the  Kansas  river,  which  empties  into  the  Missouri  river  at  Kan- 
sas City.  To  such  an  extent  was  this  true  that  a  vast  amount 
of  property  located  in  the  valley  was  inundated  and  destroyed  by 
high  water  in  the  Kaw  river  following  in  consequence  of  such  rain. 
The  railways  running  along  and  across  this  valley  were  over- 
flowed, and  the  property  destroyed.  The  railway  and  other  bridges 
crossing  the  river  were  in  almost  every  instance  carried  away  by 
the  flood.  Many  thousands  of  homes  in  Kansas  City  were  sub- 
merged, and  the  inhabitants  fled  to  the  hills  and  other  places  of 
safety,  with  nothing  saved  from  destruction  but  the  clothing  they 
had  on.  Business  houses  and  contents  were  submerged  and  de- 
stroyed. The  water  in  the  river  covered  the  entire  valley  to  a 
depth  of  from  10  to  20  feet.  Nothing  like  it  ever  before  occurred 
in  the  history  of  the  valley.  It  was,  in  fact,  as  shown  by  the  evi- 
dence, a  great  public  calamity  to  Kansas  City  and  other  cities  and 
towns  in  the  valley.  The  stockyards  in  which  the  cattle  in  ques- 
tion were  located  were,  for  the  first  time  in  history,  inundated  on 
the  night  of  the  30th  and  the  morning  of  the  31st  of  May.  To  save 
the  cattle  in  question  from  drowning,  they  were  driven  up  into 
overhead  viaducts  leading  from  one  portion  of  the  yards  to  another, 
and  were  there  kept  for  more  than  a  week,  during  the  continuance 
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of  the  flood,  without  sufficient  feed  or  water,  from  which  cause 
more  than  600  of  the  cattle  died,  and  the  remainder  were  weak- 
ened and  greatly  injured. 

At  the  time  the  cattle  were  carried  to  Kansas  City  by  the  de- 
fendant company,  its  lines  of  road  from  Topeka  to  Atchison  and 
from  Topeka  to  Kansas  City  were  submerged  by  the  flood,  and 
could  not  be  operated.  After  the  subsidence  of  the  flood,  owing  to 
the  fact  that  the  cattle  were  in  such  a  starved  and  weakened  con- 
dition, the  defendant,  seeking  to  minimize  the  loss  and  damage 
to  the  cattle,  and  with  the  consent  of  plaintiffs,  and  after  the  plain- 
tiffs had  refused  to  receive  the  cattle  from  the  defendant,  carried 
the  remainder  of  the  herd  to  pastures  in  Lyon  county,  Kan.,  where 
they  were  held  until  about  the  10th  of  July  following,  when  they 
were  forwarded  by  defendant  company  on  the  original  billing  to 
Atchison,  Kan.,  and  from  thence  to  point  of  destination  over  the 
Burlington  and  the  St.  Paul  Railways.  Before  removing  the  cat- 
tle from  the  pastures  in  Lyon  county,  plaintiffs  gave  bond  to  pay 
the  freight  charges  at  the  point  of  destination,  and  also  to  repay 
the  defendant  the  amount  of  the  charges  of  the  stockyards  company 
for  care  of  the  cattle  while  held  in  the  stockyards  (in  amount, 
$2,428.60),  and  paid  the  pasturage  of  said  cattle  in  Lyon  county, 
Kan.  (in  amount,  $2,820.38),  which  amounts  are  stipulated  by  the 
parties  to  be  reasonable  and  necessary  in  the  event  it  should  finally 
be  determined  plaintiffs  were  liable  therefor.  A  cross-demand  for 
these  amounts  has  been  filed  by  the  defendant  against  the  plain- 
tiffs in  case  No.  8,167. 

The  damages  sustained  by  plaintiffs,  including  the  loss  of  cat- 
tle which  died,  damages  the  remainder  sustained  which  occurred 
by  reason  of  their  weakened  and  starved  condition  when  received 
at  point  of  destination,  and  extra  charges  and  expenses  incurred 
in  the  delay  in  shipment  and  the  holding  of  the  cattle  in  Lyon  coun- 
ty, and  the  lateness  of  the  season  when  they  reached  their  destina- 
tion, are  quite  large;  and,  while  there  is  a  variance  in  the  amount 
of  damages  sustained  by  plaintiffs,  as  testified  to  by  different  wit- 
nesses of  .the  plaintiffs,  yet  the  evidence  of  plaintiffs  in  .this  respect 
is  wholly  uncontradicted  by  any  testimony  of  the  defense. 

The  grounds  upon  which  plaintiffs  base  their  right  of  recovery 
in  this  matter,  as  specifically  set  forth  and  alleged  in  the  petition 
of  the  Minnesota  &  Dakota  Cattle  Company,  are  as  follows : 

"Plaintiff  states  and  charges  the  fact  to  be  that  by  the  exercise  of  due  and 
reasonable  care  in  the  carriage  and  transportation  of  said  cattle  from  the 
point  of  shipment  aforesaid  to  Atchison,  Kansas,  all  of  said  loss  and  damage 
could  have  been  avoided,  and  that  defendant  was  guilty  of  negligence  therein 
In  the  following  particulars,  to  wit: 

"First  Defendant  did  not  exercise  due  and  reasonable  care,  but  was  negli- 
gent, in  its  detention  of  said  cattle  at  Wellington,  Kansas,  and  at  Strong  City, 
Kansas,  and,  by  the  exercise  of  due  and  proper  diligence,  could  have  carried 
and  transported  said  cattle  to  Atchison,  Kansas,  by  way  of  Topeka,  Kansas, 
and  delivered  the  same  to  the  connecting  carrier  at  that  point,  and  thus  es- 
caped the  peril  and  destruction  of  the  flood. 

"Second.  That  defendant  was  guilty  of  negligence,  after  having  so  long  de- 
tained said  cattle  at  Strong  City  and  at  Wellington,  Kansas,  in  not  further 
detaining  or  holding  them  in  some  place  of  safety  until  the  unprecedented 
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flood  In  the  Kaw  river,  hereinbefore  mentioned,  had  subsided,  so  that  the 
transportation  of  said  cattle  might  be  safely  resumed. 

"Third.  That  defendant  was  guilty  of  a  wrongful  and  negligent  act  In  di- 
verging and  deviating  the  shipments  of  said  cattle  to  Kansas  City,  Missouri, 
off  of  the  line  of  transportation  over  which  said  cattle  were  directed  by  the 
plaintiff  to  be  carried. 

"Fourth.  That  the  defendant  negligently  and  carelessly,  and  knowing  that 
an  unprecedented  flood  was  descending  the  Kansas  river,  hauled  said  cattle 
Into  the  low  lands  at  the  mouth  of  said  river,  and  unloaded  and  left  them  In 
front  of  the  approaching  flood. 

"Fifth.  That  defendant,  after  having  wrongfully  transported  said  cattle  to 
Kansas  City,  Missouri,  as  aforesaid,  carelessly  and  negligently  failed  and  n^- 
lected  to  move  or  cause  to  be  moved  the  same  from  their  position  of  peril  In 
the  stockyards  at  Kansas  City,  Missouri,  as  defendant  had  reasonable  time 
and  opportunity  to  do,  but  the  same  were  overtaken  by  the  flood. 

"Sixth.  That  the  defendant  did  not  exercise  due  and  reasonable  care  and 
diligence,  and  was  negligent,  In  not  properly  or  sufficiently  feeding  and  watt- 
ing said  cattle,  both  while  the  same  were  at  Strong  City,  Kansas,  and  at  Wel- 
lington, Kansas,  and  while  the  same  were  In  the  yards  and  viaducts  of  the 
Kansas  City  Stockyards  Company  at  Kansas  City,  Missouri. 

"Plaintiff  further  states  that  all  of  the  several  Injuries,  damages,  and  losses 
to  and  of  said  cattle  hereinbefore  specified,  and  the  losses  and  expenses  afore- 
said, were  each  and  all  caused  by  the  several  negligences  and  want  of  due 
and  reasonable  care  In  the  transportation  and  carriage  of  said  cattle  by  the 
defendant" 

The  specific  grounds  of  negligence  alleged  on  the  part  of  the 
plaintiff  the  Empire  State  Cattle  Company  are  of  identical  legal 
import. 

That  the  flood  in  question  was  unprecedented  in  its  character 
is  alleged  by  plaintiffs  in  their  petitions.  That  it  was  extraordi- 
nary in  its  nature  is  attested  by  the  fact  that  the  water  rose  many 
feet  higher  than  ever  before  known  in  the  history  of  the  valley, 
and  rose  very  rapidly  in  the  latter  part  of  the  night  of  the  30th  of 
May  and  the  forenoon  of  the  31st  day  of  May.  That  it  was  wholly 
unanticipated  in  height  and  destructive  force  is  manifest  by  the 
undisputed  fact  that  millions  of  dollars  worth  of  property  was 
placed  and  left  in  the  valley  here  at  Kansas  City  by  the  owners 
thereof,  which  was  inundated  and  destroyed,  much  of  which  could 
have  been  carried  to  a  place  of  safety,  had  it  been  possible  to  have 
anticipated  the  calamity.  As  it  was,  the  owners  fled  to  the  hills 
and  other  places  of  safety  in  conveyances,  in  boats,  and  in  every 
possible  way,  to  save  their  lives  and  the  lives  of  the  members  of 
their  families.  That  the  flood  was  of  such  unprecedented  nature 
and  character  in  its  height,  suddenness,  and  destructive  force  as  to 
constitute  what  is  known  in  law  as  an  "act  of  God"  admits  of  nei- 
ther doubt  nor  argument.  Does  this  fact,  established  by  the  un- 
disputed evidence  in  the  case,  relieve  the  defendant  of  liability? 

Under  the  undisputed  evidence,  what  was  the  direct,  efficient, 
and  proximate  cause  of  the  loss  sustained  by  plaintiffs?  The  de- 
fendant contends,  "the  act  of  God."  The  plaintiffs  contend,  "the 
negligence  of  defendant."    Which  contention  is  correct? 

It  is  not  enough  in  this  case  that  plaintiffs  show  that  some  act 
of  negligence  of  the  defendant  furnished  the  occasion  for  the  loss, 
or  that  some  act  of  negligence  of  the  defendant  contributed  to  the 
injury;    but.  before   plaintiffs  may  recover  in   these   actions,    it 
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devolves  upon  them  to  trace  the  loss  which  they  have  sustained  to 
the  negli|[ence  of  the  defendant,  as  the  direct  and  proximate  cause 
of  the  injury. 

While  the  authorities  in  this  country  are  not  in  harmony  upon 
this  proposition,  yet  the  federal  decisions  all  agree  therein.  In 
Chicago,  St.  P.,  M.  &  O.  Railway  Company  v.  Elliott,  56  Fed. 
949,  5  C.  C.  A.  347,  20  L.  R.  A.  582,  Judge  Sanborn,  delivering  the 
opinion,  says: 

**The  rule  of  law  wbich  governs  this  case  Is  not  dlfDcnlt  of  statement,  but 
like  many  other  mies,  the  difficulty  Is  solely  in  Its  application.  'Causa  proz- 
ima  non  remota  spectatnr.'  An  Injury  that  Is  the  natural  and  probable  conse- 
quence of  an  act  of  negligence  Is  actionable.  But  an  injury  that  could  not  have 
been  foreseen  or  reasonably  anticipated  as  the  probable  result  of  the  negli- 
gence Is  not  actionable,  nor  Is  an  injury  that  is  not  the  natural  consequence 
of  the  negligence  complained  of,  and  would  not  have  resulted  from  It  but  for 
the  interposition  of  some  new,  independent  cause,  that  could  not  have  been  an- 
ticipated. Obviously,  the  relation  of  causes  to  their  effects  differ  so  widely 
and  are  so  various  that  no  fixed  line  can  be  drawn  that  will  in  each  case  di- 
vide the  proximate  from  the  remote  cause.  The  best  that  can  be  done  is  to 
carefully  apply  the  rule  of  law  to  the  circumstances  of  each  c9se  as  it  arises. 
The  effect  sometimes  follows  immediately  upon  its  moving  and  proximate 
cause,  and,  again,  that  cause  works  out  its  effect  with  unerring  accuracy  after 
a  long  period  of  years." 

In  Railway  Company  v.  Kellogg,  94  U.  S.  469,  24  L.  Ed.  256,  Mr. 
Justice  Strong,  speaking  for  the  Supreme  Court,  said : 

"It  is  generally  held  that  in  order  to  warrant  a  finding  that  the  negligence, 
or  an  act  not  amounting  to  wanton  wrong,  is  the  proximate  cause  of  the  in- 
Jury,  it  must  appear  that  the  injury  was  the  natural  and  probable  consequence 
of  the  negligence  or  wrongful  act,  and  that  it  ought  to.  have  been  foreseen  in 
the  light  of  the  attending  circumstances." 

In  Hoag  V.  Railroad  Co.,  85  Pa.  293,  27  Am.  Rep.  6^3,  it  is  said : 

'^The  true  rule  is  that  the  injury  must  be  the  natural  and  probable  conse- 
quence of  the  negligence — such  a  consequence  as,  under  tibe  surrounding  dr^ 
cumstances  of  the  case,  might  and  ought  to  have  been  foreseen  by  the  wrong- 
doer as  likely  tQ  flow  from  the  act." 

In  the  light  of  these  and  other  authorities,  and  the  undisputed 
evidence  in  these  cases,  have  the  plaintiffs  so  alleged  and  proven? 

It  is  first  contended  by  plaintiffs  that  the  delay  of  the  trains  at 
Strong  City  and  Wellington  on  the  27th  and  28th  days  of  May 
was  negligence,  and  the  cause  of  the  injury  to  plaintiffs.  It  is 
true  that  if  this  delay  had  not  occurred,  and  the  cattle  had  been 
promptly  forwarded  to  and  through  Kansas  City,  they  would  not 
have  been  injured  as  they  were  at  Kansas  City.  But  it  is  equally 
true  this  delay  or  failure  to  longer  delay  was  not  the  cause  of  the 
injury.  The  question  here  is,  if  the  carrier  delayed  the  shipment 
for  an  unreasonable  time,  but  for  which  he  would  have  been  able 
to  deliver  the  cattle  safely,  or  to  deliver  them  to  a  connecting  car- 
rier by  whom  they  would  have  been  carried  beyond  danger  from 
an  act  of  God  causing  loss,  is  the  carrier  liable  for  the  consequences 
of  such  delay?  Upon  this  question  the  courts  differ  widely.  The 
courts  of  New  York,  Illinois,  and  other  states  hold  the  defendant 
liable  in  such  case.  The  ruling^  in  the  federal  court  are  to  the 
contrary.    Insurance  Company  v.  Tweed,  7  Wall.  44, 19  L.  £d.  65 ; 
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Railroad  Co.  v.  Reeves,  10  Wall.  176,  19  L.  Ed.  909 ;  Scheffcr  v= 
Railroad  Co.,  105  U.  S.  249,  26  L.  Ed.  1070 ;  Railway  Co.  v.  Insur- 
ance Co.,  139  U.  S.  223,  11  Sup.  Ct.  654,  35  L.  Ed.  154;  The  R.  D, 
Bibber,  50  Fed.  841,  2  C.  C.  A.  50;  Thomas  et  al.  v,  Lancaster 
Mills,  71  Fed.  481,  19  C.  C.  A.  88. 

Again,  it  is  alleged  by  plaintiffs  that  the  cattle  should  have  been 
forwarded,  as  originally  intended,  by  Atchison,  and  not  by  Kansas 
City,  and,  if  so,  that  the  injury  would  not  have  occurred.  The 
written  contract  of  shipment  made,  as  has  been  seen,  does  not 
specify  the  route  to  be  followed,  but  upon  this  question  the  con- 
tract is  silent.  The  route  originally  contemplated  by  the  parties 
was  to  Atchison,  and  thence  by  the  Burlington.  While  the  cattle 
were  en  route  to  Atchison,  and  stopped  at  Wellington  and  Strong 
City  for  feed,  water,  and  rest,  the  Burlington  notified  the  defend- 
ant that,  on  account  of  a  washout  on  its  line  near  Hamburg,  Iowa, 
it  could  not  receive  the  cattle.  The  cattle  were  delayed  by  defend- 
ant pending  negotiations  for  a  different  carriage.  During  the  pen- 
dency of  such  negotiations  the  Burlington  notified  defendant  that 
its  line  was  again  open.  The  cattle  were  ordered  forward,  and 
were  loaded  and  started  en  route.  Again  the  defendant  was  noti- 
fied by  the  Burlington  that  its  line  was  out,  and  it  could  not  re- 
ceive the  cattle.  A  portion  of  the  cattle  were  again  returned  and 
unloaded  at  the  stockyards  at  Strong  City.  At  the  time  neither  the 
defendant  nor  the  Burlington  had  yards  at  Atchison  to  accommo- 
date the  cattle.  Arrangements  were  completed  for  the  Missouri 
Pacific  to  receive  them  at  Kansas  City  and  transport  the  cattle 
from  there.  By  this  time  it  was  impossible  for  the  defendant  to 
carry  the  cattle  over  its  line  to  Atchison,  or  to  carry  them  to  Kan- 
sas City  otherwise  than  the  way  they  were  carried.  That  the  con- 
tract of  shipment  and  the  circumstances,  common  business  pru- 
dence, and  the  law,  as  well,  authorized  a  departure  from  the  origi- 
nally intended  route  of  shipment,  I  have  no  doubt,  unless  the  de- 
fendant knew  or  should  have  known  that  by  such  departure  the 
safety  of  the  shipment  would  be  endangered.  Snow  v.  I.  B.  &  W. 
Ry.  Co.  (Ind.  Sup.)  9  N.  E.  702 ;  Hutchinson  on  Carriers,  §  311 ; 
International  &  Great  Northern  Railway  Co.  v.  Wentworth  (Tex. 
Civ.  App.)  27  S.  W.  680.  There  is  no  evidence  in  the  cases  which 
in  any  wise  sustains  the  allegation  of  plaintiffs  that  the  cattle  were 
not  properly  fed  and  watered  while  at  Strong  City  and  Welling- 
ton. 

Again,  it  is  alleged  by  plaintiffs  that  the  defendant  — 
"Negligently  and  carelessly,  and  knowing  that  an  unprecedented  flood  waa 
descending  the  Kansas  river,  hauled  said  cattle  into  the  low  lands  at  the 
mouth  of  said  river,  and  unloaded  and  left  them  in  front  of  the  approaching 
flood;  that  defendant,  after  having  wrongfully  transported  said  cattle  to 
Kansas  City,  Missouri,  as  aforesaid,  carelessly  and  negligently  failed  and  neg- 
lected to  move,  or  cause  to  be  moved,  the  same  ftom  their  position  of  peril 
in  the  stockyards  at  Kansas  Oity,  Missouri,  as  defendant  had  reasonable  time 
and  opportunity  to  do,  but  the  same  were  overtaken  by  the  flood." 

As  to  whether  the  act  of  the  defendant  in  bringing  the  cattle  to 
Kansas  City,  and  there  leaving  them  in  the  stockyards,  constitutes 
such. negligence  as  was  the  proximate  cause  of  the  loss  to  plain* 
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tiff,  must  be  measured,  not  in  the  light  of  subsequent  events,  and 
as  we  see  them  to-day,  but  by  what  a  person  of  ordinary  care, 
skill,  and  prudence  would  have  done  in  his  own  affairs,  with  the 
knowledge  of  circumstances  and  conditions  as  they  were  or  should 
have  been  known  to  him  at  that  time  to  exist.  At  this  time  it 
was  known  the  stockyards  where  the  cattle  were  placed  were  used 
for  this  purpose  at  all  times  and  at  all  seasons  of  the  year,  and 
that  many  millions  of  cattle  had  been  therein  placed  with  the  ut- 
most safety,  and  that  cattle  that  had  been  therein  placed  would 
be  properly  cared  for  by  the  stockyards  company  and  its  em- 
ployes; that,  in  all  the  history  of  these  yards,  they  had  not  been 
overflowed  or  endangered  by  overflow ;  and  that  the  safety  of  cat- 
tle placed  therein  had  not  been  questioned.  "That  which  never 
happened  before,  and  which,  in  its  character,  is  such  as  not  natural 
to  occur  to  a  prudent  man  to  guard  against  its  happening  at  all, 
cannot,  when,  m  the  course  of  years,  it  does  happen,  furnish  good 
ground  for  a  charge  of  negligence  in  not  foreseeing  its  possible  hap- 
pening, and  guarding  against  the  remote  contingency  of  its  hap- 
pening." Railroad  Co.  v.  Columbia,  65  Kan.  390,  69  Pac.  338.  The 
oflficers  of  the  defendant  company  on  Saturday,  the  30th  day  of 
May,  after  investigating  the  conditions  around  Kansas  City,  and 
after  considering  the  information  on  the  subject  of  the  rise  in  the 
Kansas  river,  moved  the  company's  own  property  and  the  property 
in  its  charge  for  shipment,  consisting  of  1,400  loaded  cars  of 
freight,  upon  ground  no  higher  than  that  where  the  cattle  in  ques- 
tion were  left,  with  perfect  assurance  of  safety  from  the  flood, 
which  property  and  much  of  the  company's  most  expensive  equip- 
ment were  inundated.  So  far  as  shown  in  this  case,  all  others 
acted  in  the  same  manner.  Late  that  night  and  during  the  suc- 
ceeding day  the  flood  rose  rapidly  to  more  than  10  feet  higher  than 
ever  before  known.  The  property  of  all  alike  was  inundated  and 
destroyed,  and  plaintiffs'  cattle  were  by  the  stockyards  company 
placed  in  the  overhead  viaducts  to  prevent  them  drowning  in  the 
stockyards.  In  such  location,  and  on  account  of  the  flood  condi- 
tions, the  height  of  the  water,  the  swiftness  of  the  current,  the 
floating  of  debris,  the  lack  of  equipment,  they  were  not,  and  could 
not  be,  properly  cared  for,  and  the  loss  thus  accrued.  It  may  be 
conceded  that  the  cattle  need  not  have  been  brought  into  Kansas 
City  in  the  first  instance,  or,  being  in,  that  they  could  have  been 
removed  in  the  cars  in  which  they  arrived,  or  in  others,  or  on  foot. 
Guided  by  events  that  followed,  as  now  seen  by  us  to-day,  the  cat- 
tle undoubtedly  should  and  unquestionably  would  have  been  re- 
moved from  their  place  of  peril.  That  these  circumstances  and  acts 
of  the  defendant  company  furnished  the  occasion  for  the  loss  is 
unquestionable,  but  that  the  direct  and  proximate  cause  of  the  loss 
and  damage  was  the  unprecedented  and  unexpected  flood  and  at- 
tendant disaster  that  came  wholly  without  anticipation  on  the  part 
of  the  defendant  company,  or  the  plaintiffs  and  their  agents  accom- 
panying the  stock,  is  shown  by  all  the  testimony  in  the  case.  It 
was  a  serious  loss  and  great  hardship  upon  plaintiffs,  but,  in  my 
judgment,  it  must  be  borne  by  them,  as  like  losses  are  borne  by 
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others  with  property  unfortunately  situated  in  this  unhappy  val- 
ley in  that  ill-fated  time. 

It  therefore  follows,  on  the  main  case,  the  request  for  instruc- 
tions to  the  jury  to  return  a  verdict  for  the  defendant  must  be 
sustained,  and  the  like  request  of  plaintiffs  must  be  denied.  This 
will  be  done. 

On  application  of  attorneys  for  the  defendant,  the  cross-petition 
is  dismissed,  without  prejudice,  at  cost  of  defendant. 


KIREPATRICK  y.  EASTERN  MILLING  ft  EXPORT  00.  (1.) 
(Olrcait  Oourt,  D.  New  Jersey.    July  14,  1904.) 

1.  INBOLVBIVT  OOBPOBATION— InrSBVENINQ  PETITION  AGAINST  RBCBIVEBS— PAB- 

TUCS. 

A  bank  made  a  loan  of  money  to  a  corporation,  taking  its  note,  and, 
as  collateral  security,  an  issue  of  bonds  of  the  corporation,  together  with 
an  assignment  of  an  underwriting  agreement  by  which  the  subscribers 
agreed  to  take  the  issue  of  bonds  at  a  stated  price,  but  were  to  have  also 
common  stock  of  the  company  equal  to  75  per  cent  of  the  face  value 
•  of  the  bonds.  The  corporation  becoming  insolvent,  the  bank  filed  its  peti- 
tion against  the  receivers  to  require  them  to  turn  over  the  stock  which 
had  been  issued  and  was  in  their  possession,  to  enable  it  to  enforce  the 
underwriting  agreement  against  the  subscribers.  The  answer  of  the 
receivers  disclosed  that  a  suit  was  pending  in  another  state,  brought  by 
the  subscribers  against  the  bank,  claiming  the  right  to  have  the  under- 
writing agreement  surrendered  and  canceled.  Held  that,  In  view  of  such 
controversy  as  to  the  validity  of  the  agreement,  the  court  could  not  de- 
termine the  rights  of  the  bank  thereunder  in  a  proceeding  to  which  the 
subscribers  thereto  were  not  parties. 

2.  OOBPOBATIONB — EXECUTION  OV  INSTBUMBNT — SEAL  AS  EVIDENCE  OF  AUTHOB- 

nr. 

The  corporate  seal  affixed  to  an  assignment  purporting  to  be  the  act 
of  a  corporation  by  its  president  Is  prima  fade  evidence  that  the  assign- 
ment was  executed  by  corpcnrate  authority. 

[Ed.  Nota — ^For  cases  In  point,  see  vol.  12,  Cent  Dig.  Oorporationa,  | 
1729.] 

IL  Actions — Stat  of  Pboceedinos — ^Anotheb  Action  Pending. 

The  rule  that,  where  two  suits  between  the  same  parties  and  for  the 
same  cause  of  action  are  pending  in  different  states,  the  remedy  of  the 
defendant  is  to  apply  to  the  court  in  which  the  second  suit  is  brought  to 
stay  proceedings  until  the  first  suit  is  determined,  cannot  be  applied  where 
th«  parties  to  the  two  suits  are  not  the  same. 

In  Equity.  Sur  petition  of  Com  Exchange  National  Bank  for  an 
order  on  receivers  to  deliver  certain  certificates  of  stock. 

Samuel  Dickson,  for  Com  Exchange  National  Bank. 
Burr,  Brown  &  Lloyd,  for  receivers. 

LANNING,  District  Judge.  The  petition  in  this  case  Is  filed  by 
the  Com  Exchange  National  Bank  of  Philadelphia  against  William  G. 
Audenried,  Jr.,  and  F.  Morse  Archer,  receivers  of  the  Eastem  Milling 
&  Export  Company  of  New  Jersey.  By  the  petition  and  the  exhibits 
thereto  annexed,  it  appears  that  on  May  13,  1903,  the  Eastem 
Milling  &  E3q>ort  Company  of  New  Jersey  executed  and  delivered  to 
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the  Com  Exchange  National  Bank  a  promissory  note  for  $25,000, 
payable  in  two  months  after  that  date ;  that  the  promissory  note  con- 
tained a  declaration  to  the  effect  that  the  maker  had  deposited  with  the 
petitioner,  as  collateral  security  for  the  payment  of  the  note,  "six  hun- 
dred thousand  dollars  of  first  income  bonds  of  Eastern  Milling  and 
Export. Company  and  underwriting  for  same."  On  the  same  day  (May 
13,  1903)  a  paper  purporting  to  be  an  assignment  of  the  "underwrit- 
ing" by  the  maker  of  the  note  to  the  petitioner  was  delivered  to  the  pe- 
titioner. This  alleged  assignment  appears  to  have  been  executed  by  the 
president  of  the  Eastern  Milling  &  Export  Company  of  New  Jersey, 
and  to  have  had  the  corporate  seal  of  that  company  thereto  affixed. 
The  "underwriting"  was  an  agreement  between  the  Eastern  Milling  & 
Export  Company  of  New  Jersey  and  certain  other  parties  whereby  the 
other  parties  agreed,  upon  the  terms  therein  contained,  to  purchase  an 
issue  of  $600,000  of  first  income  5  per  cent.  40-year  collateral  trust 
bonds  of  the  Eastern  Milling  &  Export  Company  of  New  Jersey  and 
the  Eastern  Milling  &  Export  Company  of  Pennsylvania,  and  that  one 
of  the  provisions  of  this  agreement  was  that  the  Eastern  Milling  & 
Export  Company  of  New  Jersey  should  deliver  to  each  of  tlie  underwrit- 
ers, upon  the  payment  of  his  subscription  for  bonds,  common  stock  of 
the  Eastern  Milling  &  Export  Company  of  New  Jersey  to  the  amount  of 
75  per  cent,  of  the  face  value  of  the  bonds  allotted  to  him.  The  petition 
alleges  that  upon  the  execution  of  the  promissory  note  above  mentioned, 
and  the  assignment  of  the  underwriting  agreement,  the  maker  of  the 
note  delivered  to  thj  petitioner  the  bonds,  of  the  par  value  of  $600,000, 
but,  "through  inadvertence,  accident,  and  mistake,"  failed  to  deliver 
to  the  petitioner  stock  to  the  amount  of  75  per  cent,  of  the  par  value 
of  the  bonds ;  that  is  to  say,  stock  to  the  amount  of  $450,000.  The 
averments  of  the  petition  are,  further,  that  the  company  is  insolvent ; 
that  the  stock  has  no  value ;  that  it  is  necessary,  in  order  that  the  peti- 
tioner may  enforce  its  rights  against  the  subscribers  to  the  underwrit- 
ing agreement,  that  the  petitioner  shall  be  in  a  position  to  tender  to 
them  not  only  the  bonds  now  in  possession  of  the  petitioner,  but  the  cer- 
tificates of  stock  now  in  possession  of  the  receivers ;  and  that  the  receiv- 
ers have  refused  to  deliver  up  the  certificates  of  stock  to  the  petitioner. 
The  prayer  of  the  petition  is  that  an  order  may  be  made  requiring  the 
receivers  to  show  cause  why  they  should  not  make  such  delivery.  The 
receivers  have  filed  their  answer,  and  in  it  say,  on  information  and  be- 
lief, that  the  Eastern  Milling  &  Export  Company  of  New  Jersey  did  not 
authorize  any  assignment  to  the  petitioner  of  the  underwriting  agree- 
ment, and  that  it  was  not  through  inadvertence,  accident,  or  mistake 
that  the  certificates  of  stock  above  referred  to  were  not  delivered  to 
the  petitioner,  but  that  they  were  not  delivered  for  the  reason  that  there 
was  no  agreement  for  their  delivery.  The  answer  further  sets  forth 
that  the  right  of  the  petitioner  to  the  possession  of  the  certificates  of 
stock  has  been  denied  by  the  underwriters  who  subscribed  the  under- 
writing agreement,  and  that  they  have  filed  a  bill  of  complaint  against 
the  petitioner  in  a  court  in  the  city  of  Philadelphia,  and  a  copy  of  the 
bill  of  complaint  is  annexed  to  the  answer.  The  prayer  of  that  bill  is 
that  the  Com  Exchange  National  Bank,  its  officers  and  directors,  be 
enjoined  from  instituting  any  suit  or  suits  against  the  subscribers  to  the 
135F^10 
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underwriting  agreement,  and  that  the  bank  and  its  officers  and  direc- 
tors be  required  to  surrender  and  deliver  to  the  underwriters  for  can- 
cellation the  agreement  of  underwriting. 

Upon  the  facts  as  thus  presented,  the  petitioner  insists  that  it  is  en- 
titled to  an  order  directing  the  receivers  of  the  Eastern  Milling  &  Ex- 
port Company  of  New  Jersey  to  deliver  to  the  petitioner  the  certificates 
of  stock  in  question.  The  corporate  seal  affiixed  to  the  assignment  of 
the  underwriting  agreement  is  prima  facie  evidence  that  the  assign- 
ment was  executed  by  corporate  authority.  Parker  v.  Washoe  Man- 
ufacturings Co.,  49  N.  J.  Law,  465,  9  Atl.  682.  But,  of  course,  such 
presumption  may  be  overcome  by  other  proof. 

The  receivers,  however,  by  their  answer,  have  disclosed  to  the  court 
the  fact  that  the  persons  signing  the  underwriting  agreement  insist  that 
they  were  entitled  to  have  it  surrendered  to  them  and  canceled.  Wheth- 
er such  surrender  and  cancellation  should  be  made  is  now  an  issue  be- 
tween the  Com  Exchange  National  Bank  and  the  signers  of  the  under- 
writing agreement.  With  such  a  fact  presented  to  me,  I  ought  not  to 
grant  the  prayer  of  the  petition,  in  the  absence  of  the  signers  of  the  un- 
derwriting agreement,  and  without  a  hearing  afforded  to  them. 

It  has  been  suggested  by  the  counsel  for  the  receivers  that  this  court 
might  stay  the  proceedings  on  the  petition  herein  filed  until  after  the 
determination  of  the  suit  now  pending  in  the  city  of  Philadelphia.  But 
this  is  not  a  case  where  such  stay  ought  to  be  ordered.  The  rule  is 
that  the  pendency  of  a  suit  between  the  same  parties  and  for  the  same 
cause  of  action  in  one  state  is  no  bar  to  a  subsequent  suit  brought 
in  a  sister  state,  and  that  the  remedy  of  the  defendant  is  to  apply  to  the 
court  in  which  the  subsequent  suit  is  brought  to  stay  proceedings,  or 
to  refuse  final  determination,  until  the  suit  first  instituted  is  determined. 
Fairchild  v.  Fairchild,  63  N.  J.  Eq.  681,  34  Atl.  10,  51  Am.  St.  Rep. 
650.  But  the  parties  in  the  proceeding  now  before  me  are  not  the 
same  as  the  parties  in  the  suit  pending  in  Philadelphia,  and  I  cannot, 
therefore,  apply  the  rule  stated  in  Fairchild  v.  Fairchild.  There  is 
nothing  for  me  to  do  but  to  dismiss  the  petition,  with  costs.  The  or- 
der to  dismiss  it,  however,  will  be  without  prejudice  to  the  right  of  the 
petitioner  to  file  a  new  petition,  or  to  institute  any  other  proceedings 
that  it  may  be  advised  are  proper,  at  any  future  time. 


KIRKPATRIGE  v.  EASTERN  MILLING  ft  EXPORT  00.  (2.) 

(OlrcQit  Oourt,  D.  New  Jersey.    December  14,  1904.) 

No.  57. 

1*   OOBPOBATIONS— RbCEIVEBS — PETITION  FOB  OWNEBS  TO  TUBN  OVBB  PbOPBBTT 

— Pbactige. 

A  petition  for  an  order  on  the  receivers  of  an  Insolvent  corporation,  of 
which  the  court  has  taken  charge,  to  turn  over  certain  property  claimed 
by  the  petitioners,  is  simply  an  application  for  incidental  administrative 
relief,  and  is  not  adapted  to  the  determination  of  substantive  Issues.  The 
only  question  to  be  considered,  therefore,  is  whether  the  petitioners  have 
shown  such  title  to  the  property  that  the  court  ought  in  Justice  to 
direct  the  receivers  to  surrender  it 

2.  Same — Mebits  of  Oontbovbbsy  with  Opposing  Claiu ants. 

Where,  in  such  case,  the  property  claimed  consisted  in  certain  stock 
csrttflcates  made  out  to  the  subscriberB  to  an  underwriting  agreement  to 
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take  bonds,  to  which  the  stock  was  to  be  a  bonus,  and  the  agreement 
and  bonds  had  been  transferred  by  the  corporation  to  the  petitioning  bank 
as  collateral  security  for  a  loan,  but  not  the  stock,  except  Impliedly,  the 
subscribers  to  the  underwriting  agreement,  although  made  parties  to  the 
proceedings,  were  not  entitled  to  set  up  therein,  and  have  determined, 
the  defenses  which  they  had  on  the  merits  to  the  enforcement  of  the 
underwriting  agreement  against  them. 

M*  CJOKPOBATIONS — ^ASSIONMENT    OF    AGBEEMEIVT    UNDEBWHITINa    BONDS — CON- 
BTBUCTION— MATTBBS  ESSENTIAL  TO  ENFOBCEMENT. 

Certain  persons  executed  an  underwriting  agreement  with  a  corpora- 
tion by  which  they  agreed  to  purchase  bonds  to  be  issued  by  it  at  a 
stated  price,  each  to  receive  as  a  bonus  common  stock  of  the  corpora- 
tion equal  to  75  per  cent  of  the  face  of  the  bonds  taken  by  him.  The 
bonds  and  stock  in  the  several  amounts  called  for  by  the  agreement  were 
executed,  but,  before  the  time  arrived  for  their  delivery,  the  bonds  were 
pledged  by  the  corporation  to  a  bank  to  secure  a  loan,  together  with  an 
assignment  of  -  the  underwriting  agreement,  authorizing  the  badk  to 
enforce  the  same  by  suit  in  the  company's  name  in  case  of  default. 
For  some  reason  the  stock  was  not  delivered  to  the  bank.  Held,  that 
the  assignment  carried  with  It,  as  a  necessary  Incident  to  make  it  ef- 
fective, the  right  to  such  stock,  and  that,  the  corporation  having  become 
insolvent  and  passed  into  the  hands  of  receivers,  the  bank  was  entitled 
to  an  order  requiring  them  to  turn  over  to  it  the  certificates  of  stock 
which  had  come  into  their  possession,  that  it  might  tender  the  same, 
with  the  bonds,  to  the  underwriters. 

4.    BaUX — ^ASSTGNABILTTT  OF  UNDEBWBITINO  AGBEEMENT. 

An  underwriting  agreement  with  a  corporation  by  which  the  sub- 
scribers agreed  to  purchase  an  issue  of  its  bonds  is  assignable  by  the  cor- 
poration to  a  pledgee  of  the  bonds. 

6.  Same— AuTHOBrrr  of  Officebs— Pledge  of  Assets. 

Where  the  president  and  secretary  of  a  corporation  pledged  certain  of 
Its  bonds  to  secure  a  loan,  at  the  same  time  giving  the  pledgee  a  written 
assignment  of  an  underwriting  agreement  for  such  bonds,  executed  by 
them  over  the  seal  of  the  corporation,  they  were  acting  within  the 
apparent  scope  of  their  authority ;  and  the  pledgee,  who  took  the  assign- 
ment without  notice  of  any  limitation  on  their  authority,  is  not  bound  by 
such  a  limitation,  but  is  entitled  to  enforce  the  contract  in  accordance 
with  Its  terms. 

In  Equity.  Sur  petition  of  Com  Exchange  National  Bank  for  order 
on  receivers  to  deliver  certain  certificates  of  stock,  and  answers  of  re- 
ceivers and  others  thereto. 

H.  Gordon  McCouch,  Samuel  Dickson,  and  Henry  S.  Drinker,  for 
petitioner. 

H.  Reynolds  Brown,  for  respondents. 

ARCHBALD,  District  Judge.*  This  being  a  hearing  on  petition 
and  answer,  the  facts,  in  case  of  a  conflict,  are,  of  course,  to  be  taken  as 
stated  in  the  latter,  although,  in  the  view  which  I  take  of  the  case,  this 
is  not  very  material. 

The  character  of  the  proceeding  determines,  in  large  measure,  the 
disposition  to  be  made  oi  it.  It  is  simply  for  the  purpose  of  securing 
certain  incidental  administrative  relief,  growing  out  of  the  fact  that 
the  corporation  which  is  the  defendant  in  the  original  bill  has  been  put 
by  the  court  into  the  hands  of  receivers,  and  it  is  not,  in  consequence, 
adapted  or  designed  for  the  determination  of  substantive  issues.    The 

1  Specially  assigned. 
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court  IS  appealed  to,  to  direct  the  receivers,  by  whom  it  has  assumed 
to  take  charge  of  the  corporate  assets  and  affairs,  to  turn  over  cer- 
tain property  to  which  tlie  petitioners  lay  claim,  which  has  come  into 
the  receivers'  hands.  Confining  our  attention  to  this  question,  much 
that  is  set  up  in  the  answer  becomes  immaterial ;  nor  is  there  an)rthing 
in  conflict  with  this  view  in  the  former  ruling  of  this  court  by  which  it 
was  held  that  the  parties  to  the  underwriting  agreement  to  be  presently 
referred  to  were  entitled  to  be  heard,  and  should  be  brought  in  as  re- 
spondents, as  they  now  have  been;  the  character  and  extent  of  the 
hearing  to  be  accorded  them  not  having  been  passed  upon.  The  only 
question,  therefore,  to  be  considered,  is  whether  the  petitioners  have 
shown  such  title  to  the  property  in  controversy  that  the  court  ought,  in 
justice,  to  direct  the  receivers  to  turn  it  over  to  them. 

It  is  the  undisputed  fact  that  on  January  29,  1903,  by  agreement  in 
writing  with  the  corporation  whose  affairs  are  being  administered,  the 
respondents  (other  than  the  receivers),  all  of  whom  are  stockholders  and 
most  of  whom  are  directors  of  the  company,  subscribed  for  an  issue 
of  $600,000  6  per  cent,  income  bonds,  which  it  was  decided  to  put  out. 
These  bonds  were  to  be  taken  and  paid  for  by  them  severally  on  or  be- 
fore February  1,  1904,  in  varying  sums,  at  50  per  cent,  of  their  par 
value,  and  therewith  they  were  to  receive  as  a  bonus  common  stock 
of  the  company  to  the  amount  of  75  per  cent,  of  the  face  value  of  the 
bonds  allotted  fc  each.  This  undertaking,  however,  was  never  carried 
out,  and,  the  necessities  of  the  corporate  business  requiring  it,  on  May 
13, 1903,  a  loan  of  $25,000  for  two  months  was  obtained  from  the  Com 
Exchange  Bank,  the  petitioners ;  the  bonds  and  the  underwriting  agree- 
ment by  which  the  respondents  were  obligated  to  take  them  being 
pledged  as  collateral  security.  But  whether  by  inadvertence  or  other- 
wise, the  certificates  for  the  shares  of  stock  to  which  each  would  be  re- 
spectively entitled,  although  actually  made  out  and  executed,  were  not 
turned  over  to  the  bank,  and,  being  now  in  the  hands  of  the  receivers, 
by  whom  they  were  obtained  along  with  the  other  papers  of  the  com- 
panv,  the  present  proceeding  has  been  instituted  to  secure  them. 

The  right  of  the  bank  to  the  relief  asked  for  depends  on  whether  the 
written  assignment  by  which  the  underwriting  agreement  was  trans- 
ferred to  it,  a  copy  of  which  is  given  in  the  margin,*  was  effective  to 

«In  consideration  of  the  discount  by  the  Com  Exchange  National  Bank 
of  the  note  of  this  company  for  twenty-five  thousand  dollars,  payable  two 
months  after  date,  and  as  security  for  the  repayment  thereof  the  Eastern 
Milling  and  Export  Company  hereby  pledges  six  hundred  thousand  mortgage 
bonds,  with  the  right  to  sell  the  same  upon  default,  as  specified  In  the 
terms  of  the  collateral  note,  and  further  hereby  assigns,  transfers  and  sets 
over  to  the  Com  Exchange  National  Bank  all  Its  right,  claim  and  demand 
under  the  Memorandum  of  Agreement  of  January  30,  1903,  between  the  said 
company  and  the  underwriting  subscribers  thereto,  and  authorizes  the  said 
bank,  in  case  of  default,  to  bring  suit  In  the  name  of  the  Eastern  Milling  and 
Export  Company  against  any  and  all  of  the  said  subscribers. 

In  Witness  Whereof,  the  Eastern  Milling  and  Export  Company  has  caused 
its  corporate  seal  to  be  hereunto  atfixed,  duly  attested,  this  thirteenth  day 
of  May,  1903. 

[Seal]  Eastern  Milling  and  Export  Company. 

Attest:  B.  K.  Freed, 

George  B.  Helllg,  President 

Secretary. 
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carry  title  to  the  certificates  which  are  now  demanded.  Of  thi»,  as  It 
seems  to  me,  there  can  be  no  doubt.  By  it  the  milling  company,  in 
express  terms,  assigns,  transfers,  and  sets  over  to  the  bank  "all  its  right, 
claim  and  demand  under  the  Memorandum  of  Agreement  of  January 
30,  1903,  between  the  said  company  and  the  underwriting  subscribers 
thereto,  and  authorizes  the  said  bank,  in  case  of  default,  to  bring  suit 
in  the  name  of  the  *  *  *  company  against  any  and  all  of  the 
said  subscribers."  The  bank  is  thus  invested  in  the  fullest  manner 
with  the  rights  of  the  company  to  and  under  the  agreement,  and  there- 
with, by  implication,  with  whatever  is  essential  to  the  exercise  and 
enforcement  of  those  rights.  To  this  the  possession  of  the  stock  cer- 
tificates is  unquestionably  material.  While  intrinsically  worthless,  their 
production  and  tender — ^technically  at  least — ^is  a  prerequisite  to  any  de- 
mand upon  the  respondents  for  a  fulfillment  of  their  part  of  the  agree- 
ment, and  the  manifest  purpose  in  opposing  a  delivery  at  this  time  is  to 
block  any  such  demand.  The  whole  value  to  the  bank  of  the  underwrit- 
ing agreement,  including  the  right  to  sue  which  is  expressly  given,  is 
thus  made  to  depend  on  the  possession  of  these  certificates,  which  it 
must  therefore  be  assumed  it  was  the  intention  of  the  company  that  the 
bank  should  have,  although  not  expressly  mentioned  in  the  assignment. 
Batesville  Institute  v.  Kauffman,  18  Wall.  161,  21  L.  Ed.  775 ;  New 
Orleans  Co.  v.  Montgomery,  95  U.  S.  16,  24  L.  Ed.  346 ;  Bumham  v. 
Bowen,  111  U.  S.  776,  4  Sup.  Ct.  675,  28  L.  Ed.  596;  City  of  Wichita 
v.  Old  Colony  Trust  Co.  (C.  C.  A.)  132  Fed.  641 ;  Gallagher  v.  Nichols, 
60  N.  Y.  438 ;  Lemmon  v.  Strong,  59  Conn.  448,  22  Atl.  293,  12  L.  R. 
A.  270,  21  Am.  St.  Rep.  123 ;  Esty  v.  Graham,  46  N.  H.  169 ;  Schlie- 
man  v.  Bowlin,  36  Minn.  198,  30  N.  W.  879.  They  have  been  long 
since  made  out  in  due  form  by  the  proper  officers  of  the  milling  com- 
pany, according  to  the  number  of  shares  that  the  several  parties  would 
be  entitled  to,  and  nothing  remains  to  be  done  but  to  turn  them  over  to 
the  bank  as  is  now  asked.  To  this,  in  my  judgment,  they  are  enti- 
tled, under  the  showing  that  has  been  made. 

It  is  said,  however,  that  the  underwriting  agreement  was  not  assign- 
able ;  having  a  distinct  personal  character ;  being  made  with  the  cor- 
poration, which  alone  was  competent  to  say  when  and  how  far  it  should 
be  enforced.  But  agreements  of  this  kind,  representing  large  values, 
are  being  constantly  assigned  and  accepted  as  the  basis  for  the  organiza- 
tion of  incorporated  companies,  and  it  would  seriously  disturb  prevail- 
ing ideas  in  the  business  world  if  any  such  doctrine  were  announced 
as  is  now  contended  for.  Recognizing  this,  and  not  being  willing  to  go 
that  far,  the  learned  counsel  for  the  respondents  endeavors  to  distin- 
guish the  present  case  by  the  suggestion  that  the  usual  underwriting 
agreement  is  with  individual  promoters,  in  anticipation  of  the  transfer 
to  a  corporation  to  be  formed,  and  not,  as  here,  with  the  corporation 
itself.  But  this  only  serves  to  emphasize  the  unsoundness  of  the  posi- 
tion taken,  for  with  individuals,  much  more  than  with  a  corporation, 
which  has  no  personality,  would  the  agreement  take  on  a  personal  form ; 
and,  as  it  is  conceded  that  it  would  not  do  to  impose  any  such  limita- 
tion in  the  one  case,  neither  would  it  in  the  other. 

It  is  further  said  that  the  resolution  on  which  the  loan  from  the 
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bank  was  predicated  •  only  authorized  a  pledge  of  the  bonds,  and  not  an 
assignment  of  the  subscriptions  for  them,  and  that  the  officers  of  the 
company  therefore  exceeded  their  powers.  But  it  is  not  shown  that  the 
bank  knew  anything  about  the  resolution,  or  the  limitation  contained 
in  it,  if  that  is  the  construction  it  is  to  bear ;  and  as  the  making  of  the 
loan,  and  the  pledging  of  any  or  all  of  the  corporate  assets,  were  within 
the  apparent  authority  of  the  directors,  acting  through  the  president  and 
secretary,  by  whom  the  assignment  was  executed,  backed  up  by  the  cor- 
porate seal,  the  bank,  having  parted  with  its  money  on  the  strength  of 
the  assignment,  is  now  entitled  to  enforce  it  according  to  its  terms. 
10  Cycl.  Law  &  Proc.  pp.  765,  903,  917. 

The  other  matters  relied  upon  by  the  respondents,  such  as  the  alleged 
understanding  with  the  company  that  they  were  not  to  be  called  upon, 
except  under  certain  contingencies ;  the  changed  conditions  since  the  ex- 
ecution of  the  agreement,  including  the  insolvency  of  tiie  company,  which 
make  it  inequitable  that  they  should  have  to  pay  for  worthless  securi- 
ties; and  the  recent  resolution  by  which  they  claim  to  have  been  re- 
leased from  liability — all  go  to  the  question  whether  the  agreement  can 
be  enforced  against  them  by  the  bank  when  it  is  put  in  shape  to  do  so, 
and  cannot  be  considered  here.  As  was  well  said  at  the  argument,  if 
the  court  cannot  pass  upon  the  merits  in  favor  of  the  petitioners,  as  it 
certainly  cannot,  involving,  as  it  would,  a  money  decree  against  the 
respondents  on  their  subscriptions,  neither  can  it  pass  upon  the  merits 
against  the  petitioners,  denying  them  the  preliminary  relief  which  they 
ask.  The  same  may  be  said  of  the  contention  that  the  undertaking  of 
the  respondents  being  for  the  aggregate  sum  of  $300,000 — 50  per  Cent, 
of  the  par  value  of  the  bonds — there  is  no  way  of  adjusting  this  to  the 
$25,000  for  which  it  is  pledged,  and  to  which  extent,  therefore,  it  is 
alone  enforceable.  Without  intending  to  prejudge  this  question,  at- 
tention may  be  called  to  the  fact  that  3ie  agreement  of  the  respondents 
is  not  only  joint,  but  several ;  and,  even  if  this  were  not  so,  there  would 
not  seem  to  be  any  great  difficulty  in  dealing  with  it  either  legally  or 
equitably. 

Let  an  order  be  drawn  directing  the  receivers  to  turn  over  to  the  pe- 
titioners the  certificates  asked  for,  without  prejudice  otherwise  to  the 
rights  of  the  respondents. 

t ''Resolved  that  the  proper  officers  be  authorized  to  make  a  short  loan  of 
125,000  or  $30,000,  pledging  as  collateral  security  for  the  same  the  entire 
issue  of  $600,000  income  bonds." 
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KIRKPATRICK  y.  EASTERN  MILLING  ft  EXPORT  CO.  (a) 

(Circuit  Court,  D.  New  Jersey.    February  18,  1905.) 

NO.  57. 

1.  RxcEiysBS— Right  of  Affeal-Obdebs  not  Affeotino  Bstatk. 

Receivers  for  an  insolyent  corporation  are  not  entitled  to  appeal  from 
an  order  of  the  court  by  which  they  were  appointed  directing  them  to 
deliver  to  an  intervener  certificates  of  stock  of  the  corporation  which  have 
come  into  their  hands,  but  are  admittedly  worthless;  the  receivers  not 
being  affected  personally  and  the  corporate  estate  having  no  rights  to 
protect 

2.  Saick— Othkb  Pasties  Affected. 

But  other  parties  Joined  as  respondents  in  a  petition  to  have  certain 
certificates  of  stock  in  the  hands  of  the  receivers  turned  over  in  order  that 
suit  may  be  brought  against  them  upon  an  underwriting  agreement  sub- 
scribing for  bonds  to  which  the  stock  was  to  be  a  bonus,  are  entitled  to 
have  the  action  of  the  court  making  such  order  reviewed  by  appeaL 

3.  Bail  on  AFPEAii— Supebsedea&— Considebations  Oovebnino— Risk  of  De- 

lay. 

To  make  such  appeal  a  supersedeas,  however,  substantial  bail  should 
be  given.  Where,  therefore,  as  the  result  of  the  appeal,  the  appellees  will 
be  prevented  from  bringing  suit  pending  it,  while  double  the  amount  of  the 
indebtedness  for  which  the  appellants  may  be  ultimately  found  liable — 
some  $25,000  in  this  case — will  not  be  required  so  as  to  call  for  a  bond 
of  $50,000,  held,  under  all  the  circumstances,  that  one  of  $8,000  should  be 
given ;  this  being  to  secure  against  the  risk  of  delay  and  the  possible  loss 
resulting  therefrom. 

In  Equity.  Sur  petition  of  Com  Exchange  National  Bank,  and 
application  of  respondents  for  leave  to  appeal  from  the  order  of  the 
court  thereon. 

Burr,  Brown  &  Lloyd,  for  the  application. 

H.  Gordon  McCouch  and  Samuel  Dickson,  contra. 

ARCHBALD,  District  Judge.*  Except  as  it  is  expressly  agreed 
to  submit  to  me  the  question  whether  the  receivers  have  the  right, 
and  should  be  permitted,  to  appeal  from  the  order  of  court  by 
which  they  were  directed  to  turn  over  to  the  petitioning  bank  the 
certificates  of  stock  in  their  hands,  I  should  not  undertake  to  pass 
upon  it,  allowing  the  appeal  pro  forma,  and  leaving  the  matter  to 
be  disposed  of  by  the  higher  court,  on  motion  to  dismiss.  But  as 
it  is  now  put,  I  cannot  refuse  to  decide  the  point,  and,  upon  due 
consideration,  I  do  not  see  that  the  appeal  will  lie.  The  receivers 
are  not  affected  personally  by  the  order,  and  have  no  ground  to 
appeal  upon  that  score.  But  conceding  that,  as  was  decided  in 
Bosworth  V.  Terminal  Railroad,  174  U.  S.  182,  19  Sup.  Ct.  625,  43 
L.  Ed.  941,  a  receiver  may  defend,  both  in  the  court  appointing  him 
and  by  appeal,  the  estate  in  his  hands  against  all  claims  which  are 
antagonistic  to  the  rights  of  either  or  both  parties  to  the  suit  in 
which  he  has  been  appointed,  so  far  as  such  action  does  not  run 
counter  to  conditions  imposed  by  the  court  in  its  discretion,  nothing 

^  Specially  assigned. 
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of  that  kind  is  presented  here.  Admittedly,  the  certificates  of  stocK 
are  intrinsically  worthless,  and  the  only  importance  they  have  is 
that  their  possession  by  the  bank  is  a  technical  prerequisite  to  be- 
ginning suit  on  the  underwriting  agreement.  It  is  over  this  that 
the  battle  is  waged,  the  subscribers  seeking  to  keep  the  certificates 
out  of  the  hands  of  the  bank,  and  the  bank  making  every  effort  to 
obtain  them,  in  order,  to  perfect  their  claim.  Outside  of  these  im- 
mediate parties,  it  is  of  no  concern  to  any  one  which  succeeds,  and 
the  receivers  are  not  warranted,  therefore,  in  intervening.  They 
are  at  the  most  mere  stakeholders,  and  should  remain  indifferent. 
That  was  the  position  they  took  in  their  answer,  and  is  the  one 
which  they  should  maintain. 

With  the  other  respondents,  however,  it  is  materially  different. 
Having  been  admitted  to  come  in  and  be  heard,  if  they  consider  that 
their  rights  have  been  prejudiced,  they  are,  prima  facie  at  least, 
entitled  to  have  the  action  of  the  court  reviewed.  And  as  their 
interests  are  distinct  from  those  of  the  receivers,  who  have  none, 
no  question  of  nonjoinder  can  arise  in  their  taking  an  appeal  alone. 
It  is  not  clear  that  this  question  was  intended  to  be  submitted  to 
me,  with  regard  to  which  counsel  take  opposite  positions  in  their 
briefs,  but,  whether  it  was  or  not,  I  am  not  prepared  to  deny  the 
right.    The  place  for  that  is  in  the  court  to  which  the  case  is  to  go. 

But  if  the  appeal  is  not  only  to  be  allowed,  but  to  be  made  a 
supersedeas,  the  appellees  should  be  adequately  secured.  There  is 
always  danger  in  delay,  and  it  is  to  protect  against  this  hazard  that 
bail  on  appeal  is  required.  The  right  of  the  bank  to  sue  on  the 
underwriting  agreement  being  hung  up  pending  the  appeal,  it  is 
clearly  entitled  to  something  more  than  security  for  costs  mean- 
while. The  only  question  is  how  much.  This  is  somewhat  diffi- 
cult to  determine,  and,  at  best,  can  only  be  more  or  less  arbitrarily 
fixed.  The  delay  incident  to  an  appeal  in  this  instance  ought  not, 
in  view  of  the  coming  term,  to  be  many  months,  and  yet  contin- 
gencies not  now  in  contemplation  may  extend  it  very  much  beyond 
that.  Assuming  that  it  might  run  into  a  year,  and  that  the  bank 
may  be  kept  out  of  bringing  suit  that  long — although  in  the  end 
sustained — ^it  can  hardly  be  said  that  the  whole  indebtedness  for 
which  the  underwriting  agreement  is  held  as  collateral  is  imperiled 
thereby,  so  as  to  call  for  a  bond  of  $50,000,  double  the  amount,  as 
is  asked.  It  is  not  as  though  the  bank  now  had  judgment  against 
the  appellants,  fixing  their  obligation  to  it,  on  which  execution 
could  at  once  go  out.  There  is  still  much  litigation  to  ensue  before 
that  point  will  in  any  event  be  reached,  and,  as  the  appellants  claim 
to  have  a  complete  defense  when  the  time  comes,  it  may  never  be. 
But  the  risk  of  delay  is  something,  and,  such  as  it  is,  must  be  borne 
by  those  to  whom  it  is  accorded.  The  other  side  is  therefore  enti- 
tled to  a  bond  of  some  magnitude  to  fall  back  upon  in  case  it  re- 
sults to  their  loss.  All  things  considered,  $8,000  seems  to  me  none 
too  much  to  ask,  and  that  is  the  amount  I  will  fix,  this  being  sub- 
stantial without  being  unduly  restrictive.  The  bank  is  not  likely 
to  be  damaged  beyond  it  by  being  put  off,  and  the  parties  to  the  un- 
derwriting agreement  will  only  be  answerable  for  the  actual  loss, 
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Within  that  amount,  directly  shown  to  have  resulted  from  the  taking 
of  the  appeal. 

The  petition  of  the  receivers  for  leave  to  appeal  is  denied;  that 
by  the  other  respondents  is  allowed;  bond  in  the  sum  of  $8,000, 
with  sufficient  sureties,  to  be  entered  in  order  to  make  the  same  a 
supersedeas. 


JONES  ▼.  MISSOURI-EDISON  ELEC5TRIC  00.  et  al 

(Circuit  Court,  E.  D.  Missouri,  E.  D.    February  21,  1905.) 

Na  4,982. 

L  CoBPOBATioNS— Consolidation— MissouKi  Statute. 

A  consolidation  of  corporations  under  and  in  conformity  fb  Rev.  St  Mo. 
1899,  §  1334,  which  authorizes  the  consolidation  of  "any  two  corporations 
•  •  •  whose  objects  and  business  are,  in  general,  of  the  same  nature," 
is  not  invalidated  by  the  fact  that  one  of  the  constituent  corporations  was 
itself  created  by  a  prior  consolidation. 

2.  Same— Effect  of  Consolidation. 

Rev.  St.  Mo.  1899,  §  1334,  provides  that  **any  two  corporations  •  •  • 
whose  objects  and  business  are  in  general  of  the  same  nature  may  amal- 
gamate, unite,  and  consolidate  said  corporations  and  form  one  consoli- 
dated corporation  holding  and  enjoying  all  the  rights,  privileges,  power, 
franchises,  and  property  belonging  to  each,  and  under  such  corporate 
name  as  they  may  adopt  or  agree  upon."  Held,  that  a  consolidation  ef- 
fected in  conformity  to  such  statute  operated  to  extinguish  the  corporate 
life  of  the  constituent  companies,  and  that  a  stockholder  in  one  of  such 
companies  could  not  maintain  a  bill  in  equity  for  relief  or  to  enforce 
rights,  based  on  the  theory  that  the  company  was  still  in  existence,  and 
where  the  relief,  if  granted  as  prayed  for,  must  be  enforced  through  such 
company. 

In  Equity.     On  demurrer  to  bill. 

Bomar  &  Bomar  and  Dickson,  Smith  &  Dickson,  for  complainant. 
Boyle,  Priest  &  Lehmann,  for  defendants. 

POLLOCK,  District  Judge.  This  case  is  before  the  court  on  sepa- 
rate demurrers  of  the  individual  defendants  Chas.  H.  Huttig  and  his 
associates  and  the  Union  Electric  Light  &  Power  Company,  of  Septem- 
ber 9,  1903.  The  facts  stated  in  the  bill,  stripped  of  -verbiage,  briefly 
stated,  are  as  follows:  The  complainant  is,  and  was  on  the  9th  day 
of  September,  1903,  the  legal  owner  of  10  shares  and  the  equitable 
owner  of  992  shares,  of  the  par  value  of  $100  per  share,  of  the  preferred 
stodc  of  defendant  the  Missouri-Edison  Electric  Company  (herein- 
after called  the  "Edison  Company").  That  said  company  was  duly  in- 
corporated under  the  laws  of  this  state  on  the  4th  day  of  October, 
1897,  for  the  purpose  of  manufacturing  and  selling  electricity,  with  a 
capital  stock  of  $4,000,000,  one-half  of  said  stock  being  preferred,  and 
the  remainder  common,  stock.  That  said  corporation  was  organized 
in  pursuance  of  a  reorganisation  agreement  of  the  bondholders  of  a  for- 
mer corporation  known  as  the  Edison  Illuminating  Company.  That 
said  reorganization  agreement,  the  articles  of  association,  and  the  by- 
laws of  the  Edison  Company  as  well,  among  other  things,  made  this 
provision  in  regard  to  the  preferred  stock  of  the  Edison  Company: 
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"Each  share  of  this  preferred  stock  will  entitle  the  holder  to  an  annual 
dividend  on  the  par  value  thereof  of  five  per  cent.,  if  earned,  and  if  not 
earned  and  paid  in  any  given  year,  then  all  arrears  on  this  account 
must  be  paid  before  any  dividend  is  declared  or  paid  on  the  common 
stock."    That  defendants  Chas.  H.  Huttig,  August  Gehner,  Herman 
Stifel,  C.  Marquard  Forster,  Eugene  H.  Benoist,  Phillip  Stock,  Wil- 
liam F.  Nolker,  Henry  Semple  Ames,  and  William  D.  Orthwein  con- 
stitute the  board  of  directors  of  the  Edison  Company.    That  defendant 
the  Union  Electric  Light  &  Power  Company  (hereinafter  called  the 
"Union  Company"),  on  the  16th  day  of  May,  1902,  organized  under  the 
laws  of  this  state  by  a  consolidation  of  two  theretofore  organized  and 
then  existing  corporations  under  the  laws  of  this  state  known  as  the 
Citizens'  Electric  Light  &  Power  Company  and  the  Imperial  Electric 
T/ight,  Heat-&  Power  Company,  with  a  capital  stock  of  the  par  value  of 
$10,000,000.    That  thereafter,  on  the  9th  day  of  September,  1903, 
the  defendant  the  Union  Electric  Light  &  Power  Company  of  Septem- 
ber 9,  1903  (hereinafter  called  the  Consolidated  Union  Company)  was 
organized  under  the  laws  of  this  state  with  a  capital  stock  of  $10,000,- 
000,  divided  into  100,000  shares  of  the  par  value  of  $100  per  share,  by 
a  consolidation  of  the  Edison  Company  and  the  Union  Company  in 
manner  and  form  as  provided  by  a  law  of  this  state  enacted  for  the 
purpose  of  permitting  the  consolidation  of  incorporated  companies: 
the  basis  of  such  consolidation  being  1  share  of  Consolidated  Union 
stock  and  $5  in  cash  in  exchange  for  2  shares  of  preferred  stock  in  tlie 
Edison  Company,  and  1  share  of  Consolidated  Union  stock  and  $5  in 
exchange  for  4  shares  of  common  stock  in  the  Edison  Company,  and 
1  share  of  Consolidated  Union  stock  in  exchange  for  1  share  preferred 
stock  in  the  Union  Company,  and  1  share  Consolidated  Union  stock 
in  exchange  for  2  shares  of  common  stock  in  the  Union  Company. 
That  said  consolidation  and  the  steps  leading  up  thereto  were  designed 
and  carried  out  by  a  certain  corporation  called  the  North  American 
Company,  its  agents  and  servants  (not  made  parties  to  this  bill),  by 
and  through  the  assistance  of  the  Missouri  Valley  Trust  Company,  a 
corporation  (not  made  party  to  the  bill),  for  the  use,  benefit,  and  ad- 
vantage of  the  North  American  Company.    That  complainant  protest- 
ed against  the  consolidation  of  the  Edison  Company,  in  which  he  was 
a  preferred  shareholder,  with  the  Union  Company,  and  files  this,  his 
bill  of  complaint,  on  behalf  of  himself  and  other  preferred  sharehold- 
ers in  the  Edison  Company  similarly  situated,  to  the  use  and  benefit 
of  the  Edison  Company.     After  the  consolidation  was  eflFected  he  de- 
manded of  the  officers  of  the  Edison  Company  a  correction  of  the 
wrongs  complained  of,  and  a  transfer  on  the  books  of  the  company  of 
the  shares  of  stock  to  which  he  held  the  equitable  right. 

The  relief  sought  by  the  bill  is,  primarily,  the  dissolution  of  the  Con- 
solidated Union  Company  and  the  rehabilitation  of  the  Edison  Com- 
pany, and  a  decree  commanding  the  officers  of  the  Edison  Company 
to  recognize  him  as  a  shareholder  in  said  company,  and  a  transfer  of 
the  shares  of  stock  of  which  he  is  the  equitable  owner  on  the  books  of 
the  company,  and  an  accounting  of  all  the  property  belonging  to  the 
Edison  Company  in  the  hands  of  the  Consolidated  Union  Company  as  a 
result  of  the  consolidation,  and  a  decree  for  the  recovery  of  the  same 


Digitized  by 


Google 


JONES  y.  MISSOUfil-EDlJSON  ELECTBIO  CX>.  155 

from  the  Consolidated  Union  Company  on  behalf  of  and  for  the  use  and 
benefit  of  the  Edison  Company;  secondarily,  and  in  the  alternative, 
that  an  account  may  be  taken  of  the  value  of  complainant's  stock  in  the 
Edison  Company,  and  that  the  amount  so  ascertained  may  be  decreed 
a  lien  on  all  the  property  and  assets  of  the  Edison  Company  and  the 
Consolidated  Union  Company,  and  payment  thereof  ordered  to  com- 
plainant ;  for  the  appointment  of  a  receiver,  and  general  relief. 

The  specific  wrongs  charged  in  the  bill,  briefly  stated,  are:  (1) 
Want  of  statutory  power  authorizing  th^  consolidation  and  the  forma- 
tion of  the  Consolidated  Union  Company.  (2)  That  the  Union  Com- 
pany was  at  the  time  of  the  attempted  consolidation,  and  long  prior 
thereto,  a  profitable,  going,  business  concern,  making  large  profits  for 
its  shareholders;  that  it  was  possessed  of  a  very  large  amount  of 
tangible  property  and  valuable  franchises;  that  the  Union  Company, 
with  which  it  was  consolidated,  was  largely  indebted,  and  heavily  over- 
stocked; that  the  Consolidated  Union  Company  is  capitalized  in  an 
amount  greatly  in  excess  of  the  value  of  the  joint  property  of  its  con- 
stituent companies,  has  no  preferred  stock  to  give  in  exchange  for 
the  preferred  stock  of  complainant  in  the  Edison  Company,  and  for 
these  reasons  the  attempted  consolidation  was  manifestly  unjust  and 
inequitable  to  the  preferred  shareholders  in  the  Edison  Company.  (3) 
That  said  consolidation  was  procured  by  the  North  American  Com- 
pany, its  agents  and  servants,  aided  by  the  Missouri  Valley  Trust  Com- 
pany, operating  through  the  individual  defendants,  the  directors  and 
managing  officers  of  the  Edison  Company,  fraudulently,  for  the  use, 
advantage,  and  benefit  of  the  North  American  Company,  with  the  in- 
tent of  uniting  and  consolidating  all  the  light,  heat,  and  power  com- 
panies of  the  city  of  St.  Louis  into  one  concern  in  violation  of  the 
anti-trust  laws  of  the  state.  (4)  That  the  directors  and  officers  of  the 
Edison  Company,  on  proper  demand  made,  refused  to  transfer  the 
shares  in  said  company,  to  which  complainant  held  the  complete 
equitable  title,  to  him  on  the  books  of  said  company.  (6)  That  the 
officers  of  the  Edison  Company,  when  appealed  to  for  that  purpose,  re- 
fused to  right  the  wrongs  and  grievances  of  complainant;  hence  his 
resort  to  equity.  The  separate  demurrers  lodged  against  this  till  chal- 
lenge its  sufficiency  on  two  grounds:  multifariousness  and  want  of 
equity. 

The  question  first  arising  for  consideration  upon  an  examination  of 
this  bill  is,  are  the  averments  therein  contained  sufficient  to  authorize 
a  decree  avoiding  the  consolidation  of  1903  ?  The  requisite  and  neces- 
sary power  relied  upon  to  support  this  consolidation  is  found  in  sec- 
tion 1334,  Rev.  St  1899  of  this  state,  which  provides,  as  follows : 

"Sec.  1334.'Ck>n80lidation  of  Companies,  How  Effected.  Any  two  corpora- 
tions now  existing  under  general  or  special  laws  or  which  may  be  hereafter 
created,  whose  objects  and  business  are  in  general  of  the  same  nature,  may 
amalgamate,  unite  and  consolidate  said  corporations  and  form  one  consolidated 
corporation,  holding  and  enjoying  all  the  rights,  prly lieges,  power,  franchises 
and  property  belonging  to  each,  and  under  such  corporate  name  as  they  may 
adopt  or  agree  upon ;  such  consolidation  shall  be  made  by  agreement  in  writ- 
ing, by  or  under  the  authority  of  the  board  of  directors  and  the  assent  of  the 
owners  of  at  least  three-fifths  of  the  capital  stock  of  each  of  said  corpora- 
tions, and  a  certificate  of  the  fact  of  such  consolidation,  with  the  name  of  the 
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consolidated  company,  shall  be  recorded  In  the  office  of  the  recorder  of  deeds 
of  the  city  or  county  In  which  such  corporation  is  located,  and  a  certified  copy 
of  such  recorded  Instrument  shall  be  filed  In  the  office  of  the  Secretary  of 
State:  provided,  that  no  such  consolidation  shall  in  any  manner  affect  or 
impair  the  rights  of  any  creditors  of  either  of  said  corporations :  and  provided 
further,  that  corporations  so  consolidating  shall  accept  the  provisions  of  this 
article.  Such  agreement  may  provide  for  the  number  of  directors  of  said 
corporation,  not  exceeding  thirteen." 

The  bill  concedes  the  challenged  consolidation  to  have  been  in  form 
regular,  and  in  compliance  with  the  conditions  prescribed  in  this  act, 
but  denies  the  right  of  the  Union  Company  to  again  consolidate  with 
the  Edison  Company,  of  which  complainant  was  at  the  time  a  preferred 
shareholder.  That  is  to  say,  the  bill  challenges  the  re-exercise  by  a 
corporation  of  the  power  of  consolidation  granted  by  this  act,  upon 
the  theory,  when  once  such  power  has  been  employed,  it  becomes  ex- 
hausted. It  is  fundamental  law  that  the  right  to  exercise  such  a  vital 
power  of  a  corporation  as  contemplates  the  turning  over  of  all  its  cor- 
porate property,  including  its  right  to  be  a  corporation  and  to  hold  and 
use  its  corporate  powers,  franchises,  and  privileges,  and  which  results, 
when  employed  in  the  extinguishment  of  its  corporative  life,  must 
be  found  in  some  positive  plenary  legislative  grant  either  in  the  arti- 
cles of  association  of  the  corporations  consolidating  or  in  the  general 
law  of  the  land.  Such  power  cannot  be  implied.  Nugent  v.  The 
Supervisors,  19  Wall.  241 ;  22  L.  Ed.  83 ;  Pearce  v.  Madison,  etc.,  R. 
R.  Co.,  21  How.  441,  16  L.  Ed.  184;  Clearwater  v.  Meredith,  1  Wall. 
25,  17  L.  Ed.  604.  It  is  also  firmly  settled  by  authority,  if  ample 
statutory  power  is  found  wanting  authorizing  either  of  the  constit- 
uent companies  to  consolidate  witfi  the  other,  the  entire  consolidation 
is  unauthorized  and  void.  St.  Louis  Railroad  v.  Terre  Haute  Railroad, 
146  U.  S.  393,  12  Sup.  Ct.  963,  36  L.  Ed.  748;  Louisville  &  Nashville 
R.  Co.  V.  Kentucky,  161  U.  S.  677,  16  Sup.  Ct.  714,  40  L.  Ed.  849. 
Hence  the  question  here  arising  for  consideration  is,  did  the  Union 
Company,  formed  by  consolidation  under  the  terms  of  the  act  quoted, 
have  the  power  to  reconsolidate  with  the  Edison  Company  under  the 
terms  and  provisions  of  the  act? 

From  an  examination  of  the  act  it  will  be  seen,  in  express  terms,  to 
authorize  any  two  corporations  then  existing  or  thereafter  brought 
into  existence,  without  restriction  or  limitation,  to  consolidate  and  form 
one  corporation.  Therefore,  by  necessary  construction,  when  the 
Citizens'  Electric  Light  &  Power  Company  consolidated  with  the  Im- 
perial Light,  Heat  &  Power  Company,  forming  the  Union  Company, 
the  constitutent  companies  passed  out  of  existence  and  all  their  prop- 
erty, franchises,  rights,  and  powers  merged  into,  were  consolidated 
with,  and  tliereafter  exercised  by  the  Union  Company.  The  act  does 
not  in  terms,  neither  by  necessary  implication  nor  by  implication  at  all, 
inhibit  any  corporation,  whether  formed  by  consolidation  or  otherwise, 
from  availing  itself  of  the  power  of  consolidation  conferred  by  the  terms 
of  the  act.  Therefore  the  question  is,  may  this  court,  then,  by  con- 
struction of  the  act,  exclude  from  its  operation  a  corporation,  though 
formed  by  consolidation,  not  excluded  therefrom  by  the  language  there- 
in employed  by  the  lawmaking  power?  I  think  not.  No  case  author- 
izing such  a  holding  has  been  cited  by  solicitors  for  complainant,  and 
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presumptively,  therefore,  no  such  case  may  be  found.  Aside  from 
this,  corporations  are  purely  the  creatures  of  statutory  law,  created, 
controlled,  and  terminated  by  law.  To  my  mind,  the  state,  in  the 
exercise  of  its  legislative  power,  untrammeled  by  constitutional  inhibi- 
tion, may  grant,  withdraw,  or  refuse  to  corporations  created  by  it  the 
power  of  consolidation  upon  such  terms  and  conditions  and  under  such 
restrictions  and  limitations  as  it  may  see  fit.  In  this  case,  as  has  been 
seen,  the  state  has  unqualifiedly  and  without  limitation  granted  the 
power  of  consolidation  to  any  two  corporations  whose  objects  and 
business  are  in  general  of  the  same  nature,  as  were  the  objects  and  busi- 
ness of  the  Edison  and  Union  Companies,  the  consolidation  of  which 
is  here  challenged.  This  act  was  in  effect  at  the  time  the  complainant 
became  a  stockholder  in  the  Edison  Company.  He  therefore  pur- 
chased his  shares  with  full  knowledge  of  the  fact  that  the  company 
might  lawfully  do  that  of  which  he  now  complains,  to  wit,  consolidate 
with  any  other  corporation  of  the  state  whose  objects  and  business  were 
of  the  same  general  nature.  Such  consolidation  he  could  not,  in  the 
first  instance,  have  prevented,  had  he  so  desired,  and  he  cannot  now  be 
heard  to  challenge  the  legality  of  a  consolidation  perfected  in  accord- 
ance with  the  terms  and  conditions  imposed  by  the  act.  Nugent  v. 
The  Supervisors,  19  Wall.  241,  22  L.  Ed.  83 ;  Town  of  East  Lincoln  v. 
Davenport,  94  U.  S.  801,  24  L.  Ed.  322 ;  County  of  Scotland  v.  Thom- 
as, 94  U.  S.  682,  24  L.  Ed.  219 ;  Wilson  v.  Salamanca,  99  U.  S.  499 
25  L.  Ed.  330;  Empire  v.  Darlington,  101  U.  S.  87,  25  L.  Ed.  878; 
Menasha  v.  Hazard,  102  U.  S.  81,  26  L.  Ed.  83 ;  Harter  v.  Kernochan, 
103  U.  S.  562,  26  L.  Ed.  411 ;  County  of  Tipton  v.  Locomotive  Works, 
103  U.  S.  623,  26  L.  Ed.  340;  New  Buffalo  v.  Iron  Company,  105  U. 
S.  73,  26  L.  Ed.  1024. 

While  unnecessary  to  a  decision  of  the  question  now  presented,  it 
may  well  be  doubted  whether,  in  a  case  where  there  is  apparent  legis- 
lative power  conferring  the  right  of  consolidation,  as  there  is  here, 
and  a  consolidation  in  compliance  with  such  legislative  power  has  been 
effected,  and  the  consolidated  company  becomes  a  de  facto,  if  not  a  de 
jure,  corporation,  the  complainant,  a  stockholder  in  one  of  the  constit- 
uent companies,  would  have  any  standing  in  court  to  question  the 
validity  of  the  consolidation.  The  right  to  so  do  would  seem  from  the 
authorities  to  reside  rather  in  the  state  through  its  proper  law  officers. 
Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Continental  Trust  Company,  95  Fed. 
497,  36  C.  C.  A.  156. 

The  power  to  consolidate  under  the  act  in  question  being  upheld, 
and  the  consolidation  proceedings  being  by  the  bill  conceded  to  be  in 
accordance  with  the  conditions  and  provisions  of  the  act,  it  only  re- 
mains to  determine  the  legal  effect  of  such  consolidation  upon  the  con- 
stituent companies.  The  solution  of  this  question,  of  course,  must 
depend  upon  the  act  itself.  Was  the  effect  of  the  consolidation  the 
extinguishment  of  the  consolidating  corporations  and  the  formation 
thereby  of  a  new  corporation  possessed  of  all  the  property,  rights,  and 
franchises  of  the  constituent  companies,  or  did  the  constituent  com- 
panies remain  in  existence?    The  act  provides! 

"Any  two  corporatlODS  now  existing  under  general  or  special  laws,  or  whicb 
may  be  taereafter  created,  whose  objects  and  business  are  in  general  of  the 
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same  nature,  may  amalgamate,  unite  and  consolidate  said  corporations  and 
form  one  consolidated  corporation,  holding  and  enjoying  all  the  rights,  privi- 
leges, power,  franchises  and  property  belonging  to  each,  and  under  such  cor- 
porate name  as  they  may  adopt  or  agree  upon." 

Pardee,  Circuit  Judge,  delivering  the  opinion  in  New  Orleans  Gas 
Light  Company  v.  Louisiana  Light,  etc.,  Company,  4  Woods  (U.  S.) 
90,  11  Fed.  277,  says : 

"Where  the  consolidation  act  authorizes  two  corporations  to  consolidate  and 
form  one  consolidated  corporation,  holding  and  enjoying  all  the  rights,  etc.. 
belonging  to  the  constituent  corporations,  the  old  corporations  are  dissolyed 
and  a  new  corporation  is  created." 

In  Keokuk  &  Western  Railroad  v.  Missouri,  152  U.  S.  301,  14  Sup. 
Ct  592,  38  L.  Ed.  450,  Mr.  Justice  Brown,  deljvering  the  opinion  of 
the  court,  construing  a  former  act  of  this  state  in  many  respects  similar 
to  tliat  under  consideration,  says: 

"Looking  at  the  act  in  question  in  this  case,  we  find  that  by  section  1  any 
Missouri  railroad  company  whose  track  should  connect  with  the  road  of  an 
adjoining  state  was  authorized  to  make  and  enter  Into  an  agreement  with 
such  connecting  company  for  the  consolidation  of  the  stock  of  the  respective 
companies  whose  tracks  should  be  so  connected,  making  one  company  of  the 
two,  whose  stock  should  be  so  consolidated  upon  such  terms,  conditions,  and 
stipulations  as  might  be  mutually  agreed  between  them;  that  by  section  2 
*8uch  consolidation  shall  not  be  made,  unless  the  terms  and  provisions  there- 
of shall  be  approved  by  a  majority  of  the  stock,  or  the  holders  of  a  majority 
of  the  capital  stock  in  each  of  said  companies  whose  stock  shall  be  consoli- 
dated' ;  that  by  section  3  the  board  of  directors  were  authorized  to  adopt  by 
resolution  a  new  corporate  name  for  the  consolidated  company,  and  call  in 
the  certificates  of  stock  then  outstanding  in  each  company,  and  exchange  them 
for  stock  in  the  new  company ;  and  providing  that  a  copy  of  the  consolidation 
agreement  and  the  name  adopted  for  the  new  company  'shall  be  filed  with  the 
Secretary  of  State,  and  shall  be  conclusive  evidence  of  such  consolidation,  and 
of  the  corporate  name  of  the  consolidated  company.'  It  is  dlflElcult  to  see  bow 
the  Legislature  could  provide  more  clearly  for  the  extinguishment  of  the  prior 
companies  and  the  formation  of  a  new  one  than  by  providing  that  the  two 
c*ompanies  shall  become  one,  that  new  certificates  of  stock  shall  be  issued  in 
exchange  for  the  stock  of  the  constituent  companies,  and  that  the  consolida- 
tion agreement  shall  be  recorded  with  the  Secretary  of  State  as  the  charter 
of  the  new  company.  In  our  opinion,  this  was  the  effect  of  the  act  in  ques- 
tion." 

It  was  clearly  the  legislative  intent  that  a  consolidation  under  the 
terms  of  the  act  in  question  should  result  in  the  extinguishment  of 
the  old  and  the  creation  of  a  new  corporate  life.  It  is  not  apparent  in 
what  manner  such  consolidation  would  in  any  way  contravene  the  pro- 
visions of  the  anti-trust  laws  of  the  state. 

From  what  has  been  said,  it  must  follow  as  a  necessary  sequence,  in  so 
far  as  the  bill  seeks  relief  in  disaffirmance  and  avoidance  of  the  con- 
solidation made  and  the  rehabilitation  of  the  Edison  Company,  Ae 
bill  is  without  equity.  The  life  of  the  Edison  Company  having  been 
extinguished  by  the  consolidation  made,  no  relief  can  be  granted 
through  complainant  on  behalf  of  or  against  that  corporation  or  its 
former  board  of  directors. 

Of  what  rights  in  law  or  equity  complainant  is  possessed  against  the 
Consolidated  Union  Company  by  reason  of  its  assumption  of  his  con- 
tract relations  with  the  extinguished  Edison  Company  it  becomes  un- 
necessary and  improper  to  here  determine,  for  that  the  granting  of 
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such  relief  would  be  utterly  inconsistent  with  the  entire  frame  and  scope 
of  the  bill  as  now  presented.  Such  relief,  when  granted,  must  be  based 
upon  and  in  recognition  of  the  validity  of  the  consolidation  here  chal- 
lenged and  the  extinguishment  of  the  Edison  Company,  through  whom 
relief  is  now  sought  by  complainant,  whereas  the  averments  of  the 
present  bill  are  diametrically  opposed  to  the  conclusion  reached  as  to 
the  validity  and  effect  of  the  consolidation  and  formation  of  the  Con- 
solidated Union  Company. 

It  follows  the  demurrers  must  be  sustained,  and  the  bill  dismissed. 
It  is  so  ordered. 


MANNING  V.  BERDAN  et  al. 

(Circuit  Court,  D.  New  Jersey.    February  15,  1905.) 

L  EiQuiTT  jTTBisDicnoN— Adequate  Remedy  at  Law— Suit  fob  Oawcelul- 
TiON  OF  Note. 

A  federal  court  of  equity  has  jurisdiction  of  a  suit  for  the  cancellation 
of  a  promissory  note  alleged  to  have  been  obtained  from  complainant  by 
fraud,  the  remedy  at  law  not  being  plain,  adequate,  and  complete. 

2.   COBPOBATIONB— FbAUD  OF  PBOMOTEBS— BASIS  FOB  EQUITABLE  RELIEF. 

False  and  fraudulent  representations  made  In  a  prospectus  Issued  by 
the  promoters  of  a  corporation  respecting  the  value  of  property  which 
was  to  be  transferred  by  them  to  the  corporation  when  organized,  afford 
ground  for  equitable  relief  against  the  corporation  in  behalf  of  one  who 
subscribed  for  its  stock  In  reliance  on  such  representations. 

[Ed.  Note. — For  cases  In  point,  see  vol.  12,  Cent.  Dig.  Corporations,  §§ 
244-265. 

Acts  of  corporators  and  promoters,  see  note  to  Yeiser  v.  United  States 
Board  &  Paper  Co.,  46  O.  C.  A.  676.] 

In  Equity.    On  application  for  preliminary  injunction. 

William  P.  Chapman,  Jr.,  and  Robert  H.  McCarter,  for  complain- 
ant. 
John  W.  Harding,  for  defendants. 

LANNING,  District  Judge.  A  motion  has  heretofore  been  made 
in  this  cause  by  the  defendant  the  W.  K.  Niver  Coal  Company  to 
dismiss  the  bill  of  complaint  for  want  of  jurisdiction.  The  motion 
was  denied.  See  opinion  (C.  C.)  132  Fed.  382.  The  cause  now 
comes  before  the  court  on  an  application  by  the  complainant  for 
an  injunction  to  restrain  the  further  prosecution  of  an  action  at 
law,  and  has  been  heard  on  the  bill  of  complaint,  with  the  affidavits 
thereto  annexed  and  the  answering  affidavits.  It  appears  that 
William  N.  Berdan  instituted  an  action  at  law  in  the  Supreme 
Court  of  the  state  of  New  Jersey  against  Henry  S.  Manning  to 
recover  the  sum  of  $51,250  upon  a  promissory  note  given  by  Man- 
ning to  the  order  of  the  W.  K.  Niver  Coal  Company.  The  action 
was  removed  to  this  court.  The  parties  in  it  are  William  N.  Berdan, 
plaintiff,  and  Henry  S.  Manning,  defendant.  The  parties  in  this 
suit  are  Henry  S.  Manning,  complainant,  and  William  N.  Berdan 
and  the  W.  K.  Niver  Coal  Company,  defendants.  The  objects  of 
the  bill  are  to  secure  an  injunction  to  stay  the  action  at  law,  to  com- 
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pel  the  surrender  of  the  note  of  the  complainant  for  cancellation^ 
and  to  secure  a  discovery  in  aid  of  the  relief  sought.  The  substance 
of  the  complaint  is  that  William  K.  Niver  and  John  B.  McDonald, 
copartners  in  the  mining  business,  caused  the  W.  K.  Niver  Coal 
Company  to  be  organized  as  a  corporation  under  the  laws  of  the 
state  of  Pennsylvania  for  the  purpose  of  conveying  to  the  corpora- 
tion the  property  and  business  of  the  copartnership,  and  to  the 
end  that  the  corporation  might  acquire  certain  other  mining  prop- 
erties; that  the  corporation  and  Niver  and  McDonald  issued  a 
prospectus  concerning  the  affairs  of  the  corporation,  containing 
fraudulent  overvaluations  of  the  copartnership  property,  and  other 
fraudulent  misrepresentations  of  material  facts;  that  the  author- 
ized capital  stock  of  the  corporation  was  $2,000,000,  and  that  it  had 
provided  for  an  issue  of  $1,000,000  of  its  mortgage  bonds ;  that  the 
most  of  the  stock  and  a  large  part  of  the  bonds  were  issued  to  Niver 
and  McDonald  as  a  consideration  for  their  copartnership  property 
and  business  on  a  basis  of  enormously  inflated  values  of  that  prop- 
erty and  business;  that  the  facts  which  would  show  these  inflated 
values  were  concealed  in  the  prospectus  and  by  the  corporation  and 
its  promoters  and  agents;  that,  relying  on  the  prospectus  and  the 
statements  of  one  R.  A.  C.  Smith,  who  was  authorized  to  act  for 
the  corporation  and  whose  statements  the  complainant  declares  to 
have  been  false,  the  complainant  was  induced  to  sign  a  contract 
for  the  purchase  of  $50,000  of  the  mortgage  bonds  and  250  shares 
of  the  corporation's  capital  stock,  and  to  give  therefor  his  promis- 
sory notes  for  $50,000,  which  were  subsequently  renewed  by  a 
single  note  for  $51,250,  being  the  amount  of  the  original  notes  with 
interest,  and  being  the  note  which  the  complainant  now  seeks  to 
have  surrendered  and  canceled ;  that  the  complainant  had  no  knowl- 
edge of  the  alleged  misrepresentations  and  concealments  when  he 
gave  the  last  note ;  and  that  on  discovery  of  the  facts  he  promptly 
rescinded  the  contract,  tendered  to  the  corporation  the  250  shares 
of  the  capital  stock  which  he  had  received  (no  bonds  ever  having 
been  delivered  to  him),  and  demanded  the  surrender  to  him  of  the 
promissory  note. 

The  first  objection  made  by  the  defendants  to  the  granting  of  the 
injunction  is  that  the  complainant  has  an  adequate  defense  to  the 
action  at  law.  In  urging  this  objection,  the  attention  of  the  court 
has  been  directed  to  section  723  of  the  Revised  Statutes  [U.  S. 
Comp.  St.  1901,  p.  683].  This  section  provides  that  "suits  in  equity 
shall  not  be  sustained  in  either  of  the  courts  of  the  United  States 
in  any  case  where  a  plain,  adequate  and  complete  remedy  may  be 
had  at  law."  The  primary  object  of  the  bill,  however,  is  to  secure 
a  surrender  of  the  note  and  its  cancellation.  Section  723  does  not 
alter  the  rule  that  was  in  force  prior  to  1789,  when  it  was  first  en- 
acted, concerning  the  power  of  a  court  of  equity  to  assume  juris- 
diction in  a  case  triable  at  law.  In  Boyce  v.  Grundy,  3  Pet.  215, 
7  L.  Ed.  655,  the  court  said  concerning  this  section  that: 

"It  Is  merely  declaratory,  makiog  no  alteration  whatever  in  the  rules  of 
equity  on  the  subject  of  legal  remedy.    It  is  not  enough  that  there  is  a  remedy 
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at  law.  It  must  be  plain  and  adequate,  or,  In  other  words,  as  practical  and 
efficient  to  the  ends  of  Justice  and  Its  prompt  administration  as  the  remedy 
in  equity." 

In  Jones  v.  Bolles,  9  Wall.  364,  19  L.  Ed.  734,  it  appears  that 
Bolles,  on  behalf  of  himself  and  all  other  stockholders  of  the  Min- 
eral Point  Mining  Company,  filed  his  bill  of  complaint  against 
Jones  and  the  mining  company  for  an  injunction  to  restrain  Jones 
from  suing  for,  claiming,  or  demanding  against  the  mining  com- 
pany the  purchase  money  of  a  certain  tract  of  mining  land  which 
he  had  conveyed  to  the  mining  company.  The  matter  set  forth  in 
the  bill  as  a  ground  for  the  relief  prayed  for  was  a  charge  of  mis- 
representation, concealment,  and  fraud  on  the  part  of  Jones,  he 
being  an  agent  of  the  mining  company,  whereby  he  induced  Bolles 
to  purchase  for  himself  and  others  capital  stock  of  the  mining  com- 

?any.  Jones  answered  the  bill,  denying  the  principal  charges  in  it. 
'he  Circuit  Court  for  the  District  of  Wisconsin  enjoined  Jones 
from  bringing  any  action  at  law  against  the  mining  company,  di- 
rected him  to  execute  a  release,  and  declared  the  agreement  en- 
tered into  between  him  and  the  mining  company,  which  he  had 
concealed  from  Bolles,  to  be  void.  On  the  appeal  Mr.  Justice  Brad- 
ley said: 

"It  is  objected  that  a  court  of  equity  has  no  Jurisdiction  of  the  case  because 
the  law  affords  a  complete  remedy  In  damages.  This  objection  Is  groundless. 
Bqulty  has  always  had  Jurisdiction  of  fraud,  misrepresentation,  and  conceal- 
ment; and  It  does  not  depend  on» discovery.  But  In  this  case  a  court  of  law 
could  not  give  adequate  relief.  The  agreement  complained  of  is  perpetual 
in  Its  nature,  and  the  only  effectual  relief  against  It,  where  the  keeping  of 
it  on  foot  is  a  fraud  against  parties,  is  the  annulment  of  It  This  cannot  be 
decreed  by  a  court  of  law,  but  can  by  a  court  of  equity.** 

In  Metier  s  Administrators  v.  Metier,  18  N.  J.  Eq.  270,  the  com- 
plainant filed  a  bill  praying  for  a  perpetual  injunction  to  restrain 
an  action  at  law  upon  a  promissory  note  which  had  been  given 
without  consideration,  and  for  a  surrender  and  cancellation  of  the 
note.  The  defendants  demurred  to  the  bill,  and  set  up  as  a  de- 
fense that  the  complainants  had  an  adequate  remedy  at  law.  But 
the  chancellor  held  that  in  such  a  case  the  remedy  at  law  was  not 
complete,  and  that  the  promissory  note,  which  appeared  to  be  valid 
on  its  face,  might,  in  case  of  a  discontinuance  of  or  nonsuit  in  the 
action  at  law,  be  held  until  the  evidence  of  its  being  without  con- 
sideration should  be  lost,  when  a  suit  on  it  brought  against  the 
maker  or  his  representatives  might  be  successful.  "In  such  case,"" 
said  the  chancellor,  "the  jurisdiction  of  courts  of  equity  to  order 
the  security  to  be  given  up  to  be  canceled  is  now  well  established. 
There  has  been  some  diversity  of  opinion  and  decision  on  this  point,. 
and  more  in  cases  when  the  instrument  asked  to  be  canceled  is  at 
law  void  on  its  face;  but  even  then  the  weight  of  authority  is  in 
favor  of  it.  In  cases  where  the  instrument  is  on  its  face  valid,  and 
especially  if  negotiable,  the  jurisdiction  of  the  court  is  founded  upon 
principle  adopted  among  other  cases  in  bills  quia  timet,  and  is  now 
settled  by  authority."  The  decree  of  the  chancellor  was  affirmed 
by  the  New  Jersey  court  of  last  resort.  See  19  N.  J.  Eq.  457, 
135F.— U 
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The  reasonableness  of  such  a  rule  is  well  illustrated  in  this  case. 
By  the  bill  of  complaint  it  is  charged  that  the  W.  K.  Niver  Coal 
Company,  the  payee  mentioned  in  the  note,  transferred  it  to  Berdan 
after  maturity,  without  consideration,  and  with  notice  that  Man- 
ning claimed  a  good  defense  thereto ;  and,  further,  that  Berdan  is 
not  the  beneficial  owner  of  the  note,  has  no  real  interest  in  it,  and 
that  he  holds  it  for  the  use  and  benefit  of  the  W.  K.  Niver  Coal 
Company.  Berdan  does  not  claim  to  have  any  interest  in  the  note. 
In  his  affidavit  he  says  that  the  note  was  transferred  to  him  by 
John  B.  McDonald,  to  the  end  that  he  (Berdan)  might  bring  action 
thereon  "for  the  benefit  of  the  said  John  B.  McDonald."  Berdan 
may  discontinue  the  action  at  law  commenced  by  him,  and  deliver 
the  note  back  to  his  transferror,  who  may  again  cause  another  ac- 
tion at  law  to  be  commenced  against  Manning,  or,  in  the  event  of 
his  death,  against  his  representatives.  If  the  note  was  in  fact  ob- 
tained from  the  complainant  by  the  fraud  of  the  W.  K.  Niver  Coal 
Company  or  of  its  agents,  and  if  Berdan  is  chargeable  with  notice 
of  that  fraud,  the  complainant  should  not  be  denied  the  relief  which 
a  court  of  equity  may  give  him.  In  such  circumstances  he  cannot 
have,  in  an  action  at  law,  "a  plain,  adequate,  and  complete  remedy," 
and  therefore  there  is  nothing  in  section  723  of  the  Revised  Statutes 
[U.  S.  Comp.  St.  1901,  p.  583]  that  prohibits  his  application  to  a 
court  of  equity  for  the  relief  which  it  may  afford. 

Another  objection  by  the  defendants  to  the  granting  of  the  in- 
junction prayed  for  is  that  neither  the  bill  of  complaint  nor  the 
affidavits  annexed  thereto  show  any  misrepresentations  or  conceal- 
ments of  material  facts  for  which  the  W.  K.  Niver  Coal  Company 
can  in  any  wise  be  held  responsible.  This  objection  I  deem  to  be 
without  merit.  Some  of  the  allegations  in  the  bill  of  complaint 
have  already  been  set  forth.  Another  important  one  is  that  by  the 
law  of  the  state  of  Pennsylvania,  under  which  the  W.  K.  Niver  Coal 
Company  is  organized,  it  is  provided  that  no  corporation  shall  issue 
stock  or  bonds  except  for  money,  labor  done,  or  property  actually 
received ;  that  all  fictitious  increase  of  stock  or  indebtedness  over 
and  above  the  honest  valuation  of  the  property  received  in  consid- 
eration therefor  shall  be  void;  that  the  holders  of  the  shares  of 
stock  of  a  corporation  which  have  not  been  fully  paid  shall  be  liable 
to  creditors  of  the  corporation  for  its  debts  to  the  extent  of  the 
unpaid  portion  of  the  capital  stock;  and  that,  if  the  complainant 
shall  continue  to  hold  the  shares  of  stock  delivered  to  him  without 
objection,  and  without  rescission  of  the  contract  under  which  those 
shares  were  delivered  to  him,  he  may  be  held  liable  for  the  debts 
of  the  corporation.  I  do  not  find  that  the  allegation  concerning  the 
law  of  the  state  of  Pennsylvania  is  verified  by  any  affidavit,  but 
the  allegation  as  to  the  overvaluations  of  the  property  and  business 
of  Niver  and  McDonald,  and  as  to  the  suppressions  of  material  facts 
in  the  prospectus,  are  verified.  The  complainant  says  the  pro- 
spectus was  shown  to  him  at  the  time  his  signature  to  the  contract 
of  purchase  was  obtained,  and  that  he  relied  wholly  upon  his  con- 
fidence in  the  promoters  of  the  corporation,  and  without  personal 


Digitized  by 


Google 


MANNING  v.  BERDAN.  163 

examination  of  the  properties  acquired  or  intended  to  be  acquired 
by  the  corporation.  If  these  allegations  shall  be  substantiated  by 
due  proof  on  final  hearing,  I  fail  to  see  why  the  complainant  will 
not  be  entitled  to  the  relief  he  seeks.  It  seems  to  me  such  relief 
would  be  in  accord  with  the  principles  of  well-considered  prece- 
dents. 

Another  objection  is  that  section  724  of  the  Revised  Statutes 
[U.  S.  Comp.  St.  1901,  p.  683]  deprives  the  complainant  of  any 
redress  in  equity.    The  provision  of  that  section  is  that : 

"In  the  trial  of  actions  at  law,  the  courts  of  the  United  States  may,  on 
motion  and  due  notice  thereof,  require  the  parties  to  produce  hooks  or  writ- 
ings in  their  possession  or  power,  which  contain  eyldence  pertinent  to  the 
issue,  in  cases  and  under  circumstances  where  they  might  be  compelled  to 
produce  the  same  by  the  ordinary  rules  of  proceeding  in  chancery." 

The  objection  is  groundless.  It  is  only  "parties"  to  an  action  at 
law  that  can  be  compelled  to  produce  such  evidence.  The  W.  K. 
Niver  Coal  Company  is  a  party  defendant  to  this  suit  because  the 
complainant  charges  that  it  is  the  real  party  in  interest,  but  it  is 
not  a  party  to  the  record  in  the  action  at  law,  and,  of  course,  can- 
not be  compelled  to  produce  in  that  action  any  books  or  other  doc- 
uments under  the  provisions  of  the  724th  section. 

There  is  one  feature  of  the  case,  however,  that  renders  it  improper 
to  issue  an  injunction  before  the  bill  of  complaint  shall  have  been 
amended,  notwithstanding  the  defect  in  the  bill  now  to  be  referred 
to  has  not  been  objected  to  by  the  defendants.  In  the  affidavit  of 
David  T.  Price,  filed  by  the  defendants,  it  is  said  that  John  B. 
McDonald  purchased  the  note  in  question  from  the  W.  K.  Niver 
Coal  Company  for  the  sum  of  $50,000  in  cash,  and  that,  after  Man- 
ning had  refused  to  pay  the  note,  he  transferred  it  to  Berdan.  Ber- 
dan,  as  already  stated,  swears  that  the  note  was  transferred  to  him 
by  McDonald.  Manning,  in  his  reply  affidavit,  swears,  on  infor- 
mation and  belief,  that  the  note  was  discounted  on  or  about  its 
date  by  the  Mercantile  National  Bank  of  the  City  of  New  York  for 
the  benefit  of  the  W.  K.  Niver  Coal  Company.  If  the  allegations 
of  the  bill  of  complaint  concerning  McDonald's  relations  to  the 
W.  K.  Niver  Coal  Company  are  true,  McDonald  can  have  no  better 
right  to  recover  on  the  note  than  the  W.  K.  Niver  Coal  Company 
itself.  In  view  of  the  affidavits  of  Price  and  Berdan,  the  bill  should 
be  amended  by  making  McDonald  a  party  thereto.  This  the  com- 
plainant has  already  offered  to  do. 

Upon  a  suitable  amendment  to  the  bill  of  complaint,  an  injunc- 
tion will  be  allowed  restraining  the  prosecution  of  the  action  at 
law  until  the  further  order  of  the  court. 
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DBVLIN  T.  McLEOD. 
(Glrcnlt  Court  W.  D.  New  Tork.    December  22,  1904.) 

1.  Tb4De-Mabk8— Words  Indicating  Quality. 

Tbe  words  "Toothache  Gum/'  used  to  designate  a  medicinal  preparation 
for  tbe  relief  of  toothache,  were  suggestive  of  the  ailment  and  its  prob- 
able cure,  and  designated  quality,  rather  than  the  origin  or  ownership 
of  the  article,  and  were  therefore  not  subject  to  appropriation  as  a 
technical  trade-mark. 

[Ed.  Nota^Arbitrary,  descriptiye,  or  fictitious  character  of  trade-marks 
and  trade-names,  see  note  to  Searle  ft  Hereth  Oo.  t.  Warner,  00  0.  O.  A. 
823.] 

%  Bavv— Unfaib  CoifPvnnoN— Fkaud. 

Where,  in  a  suit  for  unfair  competltloii.  It  was  apparent  that  confusion 
was  likely  to  arise  because  of  defendant's  imitation  of  plaintiff's  package, 
an  Intent  to  defraud  would  be  presumed. 

[Ed.  Note. — ^Unfair  competition,  see  notes  to  Scfaeuer  t.  Muller,  20  O.  G. 
iu  165 ;  Lare  v.  Harper,  80  a  0.  A.  87a] 

8.  Sams— BviDKNOB. 

In  a  suit  to  restrain  defendant  from  alleged  unfair  competition  in  the 
sale  of  "Toothache  Gum"  In  packages  similar  to  complainant's  package, 
evidence  held  to  show  such  a  similarity  as  to  entitle  complainant  to  an 
injunction. 

4.  Bams— Laohks. 

Where  complainant,  the  original  manufacturer  of  "Dent's  Toothache 
Giun,"  had  no  knowledge  of  defendant's  use  In  the  United  States  or  else- 
where of  the  words  "Royal  Toothache  Gum"  to  designate  his  commodity 
until  1002,  and  plaintiff  brought  suit  promptly  thereafter  to  enjoin  such 
use,  and  to  restrain  defendant  from  selling  his  commodity  in  packages 
similar  to  complainant's  packages,  complainant  was  not  barred  from  re- 
lief by  laches. 

[Ed.  Note. — ^Laches  as  a  defense  in  suits  for  infringement  of  trade-mark 
or  trade-name,  see  notes  to  Taylor  ▼.  Spindle  Ck>.,  22  C.  G.  A.  211 ;  Rich- 
ardson V.  D.  M.  Osborne  &  Go.,  86  0.  0.  A.  613.] 

5.  Savv— Injurction—Damaoes. 

Where,  in  a  suit  for  unlawful  competition,  the  gist  of  the  action  was 
defendant's  use  of  a  label  similar  to  that  used  by  complainant,  the  fact 
that  defendant's  use  thereof  at  the  time  suit  was  brought  had  been  in- 
considerable did  not  warrant  the  refusal  of  an  injunction,  though  the  use 
was  insufficient  to  entitle  complainant  to  an  accounting. 

In  Equity. 

Forbes  &  Haviland  (Charles  T.  Haviland,  of  counsel),  for  complain- 
ant 
Frank  Gibbons,  for  defendant 

HAZEL,  District  Judge.  Complainant  seeks  to  restrain  the  defend- 
ant from  using  the  words  "Toothache  Gum"  in  the  sale  of  an  article  to 
alleviate  or  cure  pain  in  a  tooth.  A  technical  trade-mark  right  is  claim- 
ed by  complainant  in  the  words  mentioned.  The  bill  also  charges  unfair 
competition  in  trade,  by  imitating  the  dress  and  style  of  complainant's 
package.  The  facts,  though  in  conflict,  tend  to  show  that  complainant 
began  the  manufacture  of  Dent's  Toothache  Gum  in  Toronto,  Canada, 
in  1886,  and  that  the  same  has  been  sold  in  the  United  States  since 
1889  or  1890.    The  article  is  contained  in  a  two-drachm  vial  wrapped 
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in  an  orange-color  label.    Upon  the  label  is  printed  in  plain  black  type 
the  words : 

"Dent's  Tyx>tbache  Ouin.  Stops  toothache  Instantly.  Will  not  ran  or 
spread  In  the  mouth.  This  is  not  a  chewing  gum.  Directions  on  inside 
label.    Sole  prv^rletors  C.  B.  Dent  &  Ck>.,  Detroit,  U.  S.  A." 

This  form  and  size  of  package,  style  and  color  of  label  and  type,  have 
been  continuously  used  by  complainant,  without  change,  except  that  the 
words  "London,  England,"  were  added  in  1897.  The  defendant  also 
manufactures  and  seUs  a  toothache  gum  similarly  put  up,  in  vials  of  the 
size  and  shape,  color  of  label,  style  and  color  of  type,  and  general  ap- 
pearance, of  complainant's  package ;  using,  however,  the  words  "Royal 
Toothache  Gum  to  attract  attention  to  his  vendible  goods.  The  label 
also  has  printed  thereon  the  words : 

''Stops  toothache  at  once.  An  insoluble  gum  or  wax.  Will  not  bum  the 
mouth.  Full  directions  on  label.  Made  by  The  J.  Bell  McLeod  Medicine  Co., 
Buffalo.  N.  Y." 

The  opaque  profile  of  a  man's  face  has  occasionally  been  printed  upon 
some  of  the  labels  used  by  defendant.  It  is  admitted,  however,  that  a 
label  having  printed  upon  it  the  silhouette  figure  mentioned  has  not  been 
largely  used,  and  accordingly  no  attention  need  be  given  to  this  form  of 
label.  The  defendant  began  the  manufacture  of  his  commodity  in  1893 
or  1894.  He  claims  the  term  "Toothache  Gum"  originated  with  one 
Gibbons,  who  began  the  manufacture  of  a  similar  article  in  1888,  and 
placed  the  same  on  the  market  in  packages  similar  to  those  used  by  com- 
plainant, except  as  to  color  of  label.  It  sufficiently  appears,  however, 
that  complainant's  adoption  of  the  name  and  the  character  of  the  label 
used  in  the  United  States  was  prior  to  that  of  defendant  or  any  other 
person.  Assuming,  therefore,  that  the  complainant  was  the  first  to 
adopt  the  name  and  style  of  dress,  the  first  question  is  whether  he  has 
an  exclusive  proprietary  right  to  appropriate  the  term  claimed  as  a 
trade-mark,  in  the  absence  of  fraud  and  deception.  The  rule  is  un- 
assailable that  the  use  of  words,  letters,  or  symbols  as  a  mere  indicia  to 
the  quality,  class,  and  character  of  style  of  the  vendible  goods  to  which 
they  are  affixed,  cannot  be  adopted  as  a  valid  trade-mark.  Coats  v. 
Merrick  Thread  Co.,  149  U.  S.  662,  13  Sup.  Ct.  966,  87  L.  Ed.  847; 
Columbia  Mill  Co.  v.  Alcorn,  160  U.  S.  460,  14  Sup.  Ct.  151,  37  L.  Ed. 
1144;  Barrett  Chemical  Co.  v.  Stem,  176  N.  Y.  27,  68  N.  E.  65.  The 
common  words  "Toothache  Gum"  are  certainly  suggestive  of  the  ail- 
ment, and  its  probable  cure  by  the  use  of  the  medicated  application  to 
the  painful  tooth  or  gums.  Their  adoption  denotes  the  character  of  the 
article  sold,  and  its  ^ciency  as  a  curative  medicinal  preparation,  rather 
than  origin  or  ownership,  and  hence  they  are  not  entitled  to  protection 
as  a  technical  trade-mark. 

As  to  unfair  competition :  The  law  of  unfair  trade  is  thus  compre- 
hensively stated  by  Judge  Coxe  in  Hilson  Co.  v.  Foster  et  al.  (C.  C.)  80 
Fed.  896: 

"No  man  bas  a  right  to  use  names,  symbols,  signs,  or  marks  whlcb  are  in- 
tended or  calculated  to  represent  that  bis  business  is  tbat  of  anotber.  No 
man  sbonld  in  tbis  way  be  permitted  to  appropriate  tbe  fruits  of  another's 
industry,  or  impose  bis  goods  upon  tbe  public  by  inducing  it  to  believe  that 
they  are  tbe  goods  of  some  one  else." 
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The  general  rule  governing  this  class  of  cases  is  stated  by  the  Su- 
preme Court  as  follows : 

"If  the  form,  marks,  contents,  words,  or  the  special  arrangement  of  the 
same,  or  the  general  appearance  of  the  alleged  infringer's  device,  is  such 
as  will  be  likely  to  mislead  one  in  the  ordinary  course  of  purchasing  the 
goods,  and  induce  him  to  suppose  he  was  purchasing  the  genuine  article,  then 
the  similitude  is  such  as  entitles  the  injured  party  to  equitable  protection." 

McLean  v.  Fleming,  96  U.  S.  245,  24  L.  Ed.  828 ;  Lawrence  Mfg. 
Co.  V.  Tennessee  Mfg.  Co.,  138  U.  S.  549,  11  Sup.  Ct.  396,  34  L.  Ed. 
997 ;  Coats  v.  Merrick  Thread  Co.,  supra. 

The  application  of  this  rule,  based  upon  a  fair  inference  drawn  from 
the  evidence,  would  seem  to  establish  that  the  defendant,  by  fraud  and 
deception,  palmed  off  his  article  for  that  of  complainant.  True,  fraud, 
in  cases  of  unfair  competition,  is  the  essence  of  the  relief  sought,  and 
should  be  clearly  proved ;  but  where  a  similarity  of  style  and  color  of 
label  and  type,  size  of  package,  spacing,  and  marginal  lines,  when  col- 
located, is  present,  the  existence  of  a  wrongful  intention  in  a  case  like 
this  is  persuasive.  Moreover,  when  it  is  apparent  that  confusion  is 
likely  to  arise  because  of  the  imitation  and  resemblance,  an  intent  to 
deceive  may  be  presumed.  There  is  no  conclusively  direct  evidence 
that  confusion  has  resulted  from  the  similarities  pointed  out,  nor  is 
there  evidence  of  actual  sales  of  one  product  for  the  other,  or  even  of 
a  mistake  of  one  for  the  other,  or  iany  representation  of  palming  off  the 
toothache  gum  of  the  defendant  for  that  of  the  complainant.  Never.- 
theless,  by  the  adoption  of  the  collocated  prominent  features  found  in 
complainant's  label  and  style  of  dress,  an  attempted  deception  is  shown, 
and  no  such  differentiation  in  the  vendible  goods  of  the  defendant  exists 
as  to  warrant  a  denial  of  the  protection  of  a  court  of  equity.  The 
pertinent  rule  is  plainly  stated  in  Collinsplatt  v.  Finlayson  et  al.  (C.  C.) 
88  Fed.  693,  as  follows : 

••Nor  do  these  courts  [1.  e.,  federal]  require  specific  proof  of  purchases  by 
individuals  actually  deceived,  when  the  labels  themselves  show  an  attempt 
at  deception  which  appears  to  be  well-calculated  to  deceive."  And  again: 
"Inspection  of  the  labels  must  carry  conviction  to  any  unbiased  and  intelli- 
gent mind  that  the  later  label  was  prepared  by  some  one  who  had  seen  the 
earlier  one,  and  that  it  was  designed,  not  to  diflTerentiate  the  goods  to  which 
it  was  afllxed,  but  to  simulate  a  resemblance  to  complainant's  goods  suf- 
ficiently strong  to  mislead  the  consumer,  although  containing  variations  suf- 
ficient to  argue  about,  should  the  designer  be  brought  into  court'* 

In  the  recent  case  of  Enterprise  Mfg.  Co.  v.  Landers,  Frary  &  Clark, 
131  Fed.  241,  the  Circuit  Court  of  Appeals  for  this  circuit  states  the  rule 
in  these  words : 

••A  court  of  equity  will  not  allow  a  man  to  palm  off  his  goods  as  those  of 
another,  whether  his  misrepresentations  are  made  by  word  of  mouth,  or, 
more  subtly,  by  simulating  the  collocation  of  details  of  appearance  by  which 
the  consuming  public  has  come  to  recognize  the  product  of  his  competitor." 

The  principal  words  on  the  label  of  the  defendant  are  very  much  the 
same  as  those  on  complainant's  label ;  the  vials  are  practically  the  same 
size — the  defendant's  but  one-half  drachm  larger;  the  gum  in  the  vial 
emits  a  similar  medicinal  odor ;  and  the  size  of  the  lettering,  the  color 
of  ihe  ink  and  labels,  are  certainly  similar.  As  has  been  stated,  the 
figure  of  the  man's  face  upon  the  defendant's  label  is  only  occasionally 
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used.  From  its  omission  upon  the  labels  principally  used,  or  its  entire 
abandonment — a  fact  which  may  be  inferred  from  the  testimony — ^an 
intent  to  enhance  the  similarity  to  complainant's  packages  may  be  pre- 
sumed. Furthermore,  it  is  admitted  that  in  February,  1902,  the  de- 
fendant put  up  an  article  called  **Bent's  Toothache  Gum,"  in  form  and 
size  of  vial,  color  oi  label,  size  and  style  of  type,  in  imitation  of  com- 
plainant's package.  Upon  this  point  defendant  testifies  that  the  pack- 
ages in  question  (about  one  gross  in  amount)  were  manufactured  un- 
der his  supervision  at  the  request  of  one  Bent.  Although  the  produc- 
tion of  the  label  having  the  name  "Bent"  printed  upon  it,  in  imitation  of 
the  name  "Dent"  on  complainant's  label,  has  been  discontinued,  the  is- 
suance of  such  label  is  thought  to  have  some  bearing  upon  defendant's 
intent  to  imitate  complainant's  article,  which  the  evidence  shows  has 
been  widely  advertised. 

Defendant  contends  that  the  doctrine  of  laches  has  application.  Com- 
plainant had  no  knowledge  of  the  use  in  the  United  States  or  elsewhere 
by  defendant  of  the  words  "Royal  Toothache  Gum"  to  designate  his 
commodity  until  some  time  in  the  year  1902,  and  it  is  thought,  there- 
fore, that  laches  will  not  bar  complainant's  relief,  especially  as  the  ac- 
tion was  promptly  brought.  Moreover,  the  use  by  defendant  of  the 
yellow  label,  size  and  style  of  vial  and  type  complained  of,  which  is 
the  gist  of  the  unfair  trade  feature  of  this  controversy,  has  been  in- 
considerable ;  and  hence  the  refusal  of  a  decree  of  injunction  is  not  war- 
ranted, though  no  case  for  an  accounting  is  presented.  Rahtjen's  Am. 
Composition  Co.  v.  Holzappel's  Composition  Co.,  101  Fed.  257,  41  C. 
C.  A.  329 ;  Menendez  v.  Holt,  128  U.  S.  524,  9  Sup.  Ct.  143,  32  L.  Ed. 
626. 

A  decree  may  be  entered,  without  costs,  enjoining  the  defendant  from 
the  use  of  the  words  "Toothache  Gum"  in  connection  with  a  style  of 
type  similar  to  that  used  by  complainant  on  a  label  of  the  same  or  sim- 
ilar color  as  that  of  complainant,  and  also  enjoining  the  use  of  the  word 
"Bent"  in  connection  with  such  style  of  packages  as  herein  described. 
So  ordered. 


DEVLIN  v.  PEBK  et  al. 
(Circuit  Court,  S.  D.  New  York.    December  23,  1904.) 

1.  Unfaib  Competition—Imitatino  Package. 

Though  the  words  "Toothache  Gum"  are  descriptive,  and  therefore  may 
not  be  appropriated  as  a  technical  trade-mark,  defendant  may,  on  the 
ground  of  unfair  competition,  be  enjoined  from  using  the  words  in  con- 
nection with  a  style  of  type  used  by  complainant,  and  on  a  label  of  sluK- 
ilar  color. 

CEd.  Note. — Unfair  competition,  see  notes  to  Scheuer  y.  Muller,  20  C  G. 
A.  165 ;  Lare  v.  Harper  &  Bros.,  30  C.  O.  A.  876.1 

2,  Actions— Febsons  Using  Tbade-Name. 

Laws  N.  T.  1900,  p.  452,  c.  216,  S  363b,  forbidding  the  carrying  on  of 
business  under  an  assumed  name,  does  not  prevent  Institution  of  an  ac- 
tion by  one  who  has  assumed  a  trade-name. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  36,  Cent  Dig.  Names,  §  7.] 

Action  to  Restrain  Infringement  of  Trade-Mark  or  Trade-Name 
''Toothache  Gum,"  and  for  Unfair  Competition, 
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Forbes  &  Haviland  and  Charles  T.  Haviland,  for  complainant 
Joseph  C.  Clayton  and  William  G.  McCrea,  for  defendants. 

HAZEL,  District  Judge.  The  principal  questions  presented 
have  just  been  decided  by  this  court  in  an  action  brought  by  this 
complainant  against  John  Bell  McLeod,  135  Fed.  164,  in  the  West- 
em  District  of  New  York,  for  infringement  of  complainant's  trade- 
mark and  unfair  competition.  Both  cases  were  considered  at  the 
same  time.  The  McLeod  Case  was  earlier,  and  the  reasons  for 
my  views  are  set  out  in  the  decision  filed  therein. 

As  intimated  at  the  hearing,  it  is  thought  that  the  words  "Tooth- 
ache Gum"  are  descriptive,  and  accordingly  cannot  be  appropri- 
ated as  a  technical  trade-mark.  An  examination  of  the  evidence 
warrants  the  conclusion  that  the  complainant  is  entitled  to  relief 
against  the  defendant  on  the  ground  of  unfair  competition.  The 
similarities  between  the  packages,  namely,  in  the  style  and  color 
of  label,  size  and  color  of  type,  size  of  vial,  when  collocated,  are 
thought  to  be  sufficient  to  deceive  an  intending  purchaser  desiring 
complainant's  article,  and  induce  him  to  accept  that  of  defendant 
for  the  genuine.  The  resemblance  and  collocation  raises  a  pre- 
sumption of  wrongful  intent.  Collinsplatt  v.  Finlayson  et  al.  (C. 
C.)  88  Fed.  693 ;  Enterprise  Mfg.  Co.  v.  Landers,  Frary  &  Clark 
(C.  C.  A.)  131  Fed.  241. 

The  point  that  the  complainant  carries  on  business  in  this  state, 
and  has  brought  this  action  under  an  assumed  name,  is  untenable. 
By  section  363b  of  chapter  216,  p.  462,  of  the  Laws  of  1900  of  the 
State  of  New  York,  it  is  forbidden  to  conduct  or  carry  on  business 
in  the  state  of  New  York  under  an  assumed  name,  or  any  designa- 
tion other  than  the  real  name  of  the  individual  carrying  on  the 
business,  unless  a  certificate  is  filed  in  conformity  with  the  statute. 
This  law  does  not  forbid  the  institution  of  an  action  by  an  individ- 
ual who  has  assumed  a  trade-name. 

A  decree  may  be  entered,  without  costs,  enjoinin|f  the  defend- 
ants from  the  use  of  the  words  "Toothache  Gum"  in  connection 
with  a  style  of  type  similar  to  that  used  by  complainant  on  a  label 
of  the  same  or  similar  color  as  that  of  complainant.    So  ordered. 


In  re  EWALD  &  BRAINARD. 
(District  Ck>iirt,  N.  D.  Iowa,  Gentral  Division.    February  8,  1905.) 

No.  474. 

]•  BANKBUFTOT—PBIOBrrr     BlETWEKN     GBKDITOBS— EFFECT     OF     WlTHHOLDINa 
MOBTOAOB  FBOM  RBCOBD. 

The  act  of  a  creditor  in  withholding  from  record  a  chattel  mortgage  se- 
curing his  debt,  by  agreement  with  the  mortgagor,  until  the  tatter's  bank- 
ruptcy, while  it  may  render  the  mortgage  invalid  as  a  lien  as  against 
subsequent  creditors  without  notice,  does  not  of  itself  affect  his  right  to 
prove  his  debt  in  bankruptcy,  nor  subordinate  it  to  the  claims  of  subse- 
quent creditors. 

%  Suck— Participation  in  Dbbtob's  Fbaud. 

A  creditor  holding  an  unrecorded  chattel  mortgage  securing  his  debt, 
at  whose  Instance  the  debtor  obtained  a  loan  from  a  bank  on  a  written 
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statement  showing  his  property  free  from'  Incumbrance,  and  who  re- 
ceived part  payment  of  his  debt  ftom  the  proceeds,  will  be  postponed  In 
bankruptcy,  as  to  the  remainder  of  his  claim,  to  the  debt  of  the  bank. 

In  Bankruptcy.  On  petitions  of  the  First  National  Bank  of  Crystal 
Lake  and  the  Prussia  Hardware  Company,  of  Ft.  Dodge,  Iowa,  for 
review  of  the  orders  of  the  referee  denying  them  priority  of  pa3rment 
from  the  bankrupts'  estate  of  their  respective  claims  over  the  claims 
of  Gilbcrtson  &  Thompson  and  the  Crystal  Lake  State  Bank. 

L.  S.  Butler  and  Wright  &  Nugent,  for  petitioners. 
J.  E.  Wichman  and  H.  A.  Brown,  for  Gilbertson  &  Thompson  and 
Crystal  Lake  State  Bank. 

REED,  District  Judge.  It  appears  from  the  testimony  that  in  March, 
1902,  the  bankrupts  made  a  chattel  mortgage  upon  their  entire  property, 
consisting  of  a  stock  of  merchandise,  to  Gilbertson  &  Thompson,  doing 
business  as  bankers  under  the  name  of  the  Crystal  Lake  Bank,  to  secure 
a  debt  of  $3,000  represented  by  two  notes  of  the  bankrupts,  dated  in 
September  preceding,  one  for  $500  and  one  for  $2,500,  owing  by  them  to 
that  bank.  By  agreement  between  Gilbertson  &  Thompson  and  the 
bankrupts  this  mortgage  was  not  to  be  recorded,  and  it  was  not  recorded 
prior  to  the  institution  of  the  bankruptcy  proceedings.  November  7, 
1902,  the  bankrupts  made  a  bill  of  sale  of  the  same  stock  of  merchan- 
dise to  tfie  Crystal  Lake  State  Bank  (which  was  the  successor  of  the 
Gilbertson  &  Thompson  bank)  to  secure  a  claim  of  about  $185  to  that 
bank,  and  also  the  balance  due  upon  the  Gilbertson  &  Thompson  mort- 
gage debt;  and  by  agreement  between  the  parties  this  bill  of  sale  was 
not  to  be  recorded,  and  it  was  not  recorded  prior  to  the  bankruptcy 
proceedings.  About  June  1,  1902,  when  the  note  of  $600  became  due, 
the  cashier  of  Gilbertson  &  Thompson  requested  Mr.  Brainard,  one 
of  the  bankrupts,  that  they  make  a  loan  from  the  First  National 
Bank  of  Crystal  Lake.  Brainard  in  reply  said  that  he  thought  he  could 
do  so,  but  would  have  to  tell  that  bank  of  the  mortgage  held  by  Gil- 
bertson &  Thompson.  The  cashier  replied  that  he  need  not  do  that, 
as  it  was  none  of  the  business  of  that  bank  that  Gilbertson  &  Thomp- 
son held  this  mortgage.  Brainard  thereupon  applied  to  the  First  Na- 
tional Bank  of  Crystal  Lake  for  a  loan  to  the  bankrupts  of  $1,000,  and 
upon  being  questioned  by  the  cashier  of  that  bank  as  to  the  financial 
condition  of  his  firm,  made  a  written  statement  that  their  merchandise 
was  worth  about  $5,000,  and  was  free  and  clear  of  all  incumbrance. 
Upon  the  strength  of  this  statement  the  First  National  Bank  loaned 
tiie  bankrupts  $1,000,  took  their  note  therefor  unsecured,  and  about 
October  1st  following  bought  notes  made  or  indorsed  by  the  bankrupts 
to  the  amount  of  $371.  The  cashier  of  the  First  National  Bank,  who 
concluded  these  transactions,  testified  that  the  bank  would  not  have 
made  the  loan  nor  bought  the  notes  if  he  had  known  of  the  mortgage 
to  Gilbertson  &  Thompson.  Of  the  $1,000  so  loaned  by  the  First 
National  Bank,  the  bankrupts  on  the  same  day  paid  $530  thereof  to 
Gilbertson  &  Thompson  to  pay  the  $500  note  secured  by  the  chattel 
mortgage  above  mentioned.  Between  April  and  November  1,  1902, 
the  Prussia  Hardware  Company  sold  the  bankrupts  upon  open  account 
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goods  to  the  amount  of  $163.  The  creditman  of  that  company  testifies 
that  before  the  goods  were  sold  he  learned  from  the  commercial 
agencies  that  there  were  no  incumbrances  upon  the  bankrupts'  stocky 
and  thereupon  extended  the  credit,  which  he  would  not  have  done  had 
he  known  of  the  mortgage  to  Gilbertson  &  Thompson-  Neither  Gil- 
bertson  &  Thompson  nor  the  Crystal  Lake  State  Bank  made  any  state- 
ments or  representations  of  any  kind  to  the  Prussia  Hardware  Com- 
pany to  induce  that  company  to  extend  credit  to  the  bankrupts ;  nor 
did  they  make  any  statements  to  the  First  National  Bank,  or  do  any- 
thing other  than  as  above  stated,  to  induce  that  bank  to  make  the  loan, 
or  to  purchase  the  notes  against  the  bankrupts.  The  First  National 
Bank  and  the  Prussia  Hardware  Company  proved  their  claims  against 
the  bankrupts,  and  petitioned  the  referee  to  give  them  priority  of  pay- 
ment thereof  from  the  bankrupts'  estate  over  the  claims  of  Gilbertson  & 
Thompson  and  the  Crystal  Lake  State  Bank,  which  were  also  proved 
against  the  bankrupts'  estate.  The  referee  denied  such  petitions,  and 
the  First  National  Bank  and  the  Prussia  Hardware  Company  severally 
petition  for  review  of  such  orders. 

The  contention  of  both  petitioners  is  that  the  withholding  of  the 
mortgage  and  bill  of  sale  from  record  by  agreement  with  the  bankrupts 
was  in  and  of  itself  such  fraud  upon  them  as  will  preclude  Gilbertson 
&  Thompson  and  the  Crystal  Lake  State  Bank  from  sharing  equally 
with  the  petitioners  in  the  distribution  of  the  bankrupts'  estate;  and 
the  First  National  Bank  further  contends  that  the  act  of  the  cashier 
of  Gilbertson  &  Thompson  in  inducing  the  bankrupt  Brainard  to  con- 
ceal from  it  at  the  time  it  made  the  loan  of  $1,000  the  existence  of  the 
chattel  mortgage,  and  the  actual  concealment  thereof  by  the  bankrupts 
in  pursuance  of  the  request  of  the  cashier  of  Gilbertson  &  Thompson 
to  do  so,  was  such  active  fraud  upon  the  part  of  Gilbertson  &  Thompson 
and  their  cashier  as  will  defeat  the  right  of  Gilbertson  &  Thompson 
to  share  equally  with  the  First  National  Bank  in  the  distribution  of 
the  bankrupts'  estate.  The  withholding  of  the  bill  of  sale  to  the  Crys- 
tal Lake  State  Bank  from  record  could  have  had  no  influence  upon 
either  petitioner  in  extending  credit  to  the  bankrupts,  for  that  instru- 
ment was  not  made  until  after  the  petitioners  had  extended  such  credit. 
If  Gilbertson  &  Thompson  were  claiming  to  hold  the  property  or  its 
proceeds  under  the  mortgage  to  them,  the  failure  to  record  the  same 
would,  under  the  bankruptcy  law,  be  fatal  to  such  claim ;  and,  regard- 
less of  that  law,  it  might  preclude  them  from  holding  the  property 
under  such  mortgage  as  against  other  creditors  who  had  extended 
credit  to  the  debtors  in  ignorance  of  such  lien  after  it  was  made,  and 
before  it  was  recorded,  even  though  it  might  have  been  recorded  before 
such  other  creditors  had  acquired  any  liens  upon  or  right  to  the  prop- 
erty by  attachment  or  otherwise.  Blennerhassett  v.  Sherman,  105  U.  S.^ 
at  page  117,  26  L.  Ed.  1080 ;  Goll  &  Frank  v.  Miller,  87  Iowa,  426,  64 
N.  W.  443 ;  Bacon  v.  Harris  (C.  C.)  62  Fed.  99.  These  authorities, 
however,  only  hold  that  the  mortgage  is  invalid  under  the  circumstances 
therein  stated.  The  failure  to  record  a  mortgage  does  not  render  the 
debt  secured  thereby  invalid,  nor  release  the  debtor  therefrom,  but  only 
deprives  the  creditor  of  all  rights  under  his  mortgage  as  against 
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Other  creditors  of  the  mortgagor.  The  debt  still  exists,  and  may 
be  enforced  against  the  debtor.  Ordinarily,  no  obligation  rests 
upon  a  creditor  to  notify  the  public  or  other  creditors  of  a  debt 
owing  him  by  his  debtor.  And  if  he  does  nothing  to  induce  others 
to  extend  credit  to  such  debtor  after  he  has  taken  a  mortgage  to  se- 
cure his  own  debt,  it  would  seem  that  by  withholding  the  mortgage 
from  record  he  would  only  forfeit  his  rights  thereunder.  Gilbertson 
&  Thompson  were  not  applied  to  for  information  as  to  the  financial 
standing  of  the  bankrupts  by  either  of  the  petitioners,  and  they  were 
not  required  to  hunt  them  up  and  volunteer  such  information.  As 
Gilbertson  &  Thompson  have  relinquished  all  rights  under  their  mort- 
gage, and  are  not  now  asserting  any  rights  thereunder,  it  should  not  be 
held  that,  because  they  have  withheld  it  from  record,  they  may  not  en- 
force their  debt  secured  thereby  against  their  debtors.  The  mortgage  to 
Gilbertson  &  Thompson  was  a  preference  under  the  bankruptcy  act,  and 
section  57g  of  that  act  (Bankr.  Act  July  1,  1898,  c.  641,  30  Stat.  660 
[U.  S.  Comp.  St.  1901,  p.  3443])  permits  them  to  surrender  such  pref- 
erence and  prove  the  debt  as  an  unsecured  claim  against  the  bank- 
rupts' estate;  and  the  mere  withholding  of  the  mortgage  from  record 
does  not  preclude  them  from  doing  this.  If  Gilbertson  &  Thompson 
had  done  nothing  else  but  withhold  the  mortgage  from  record,  as  they 
had  agreed  to  do  with  the  bankrupts,  the  order  of  the  referee  would 
be  approved  upon  both  of  the  petitions  for  review. 

It  appears,  however,  from  the  testimony,  as  above  stated,  that. the 
bankrupts  procured  from  the  First  National  Bank  of  Crystal  Lake  a 
loan  of  $1,000  upon  a  materially  false  statement  in  writing  made  by  the 
bankrupts  to  that  bank  at  the  time,  and  upon  the  strength  of  which  the 
loan  was  made ;  and  the  bank  afterwards  purchased  notes  made  or  in- 
dorsed by  the  bankrupts  to  the  amount  of  $371 ;  neither  of  which  would 
it  have  done  but  fdr  such  false  statement.  Such  false  statement  was 
made  at  the  instance  of  the  cashier  or  agent  of  Gilbertson  &  Thompson, 
and  from  the  loan  so-  procured  from  the  First  National  Bank  the  bank- 
rupts at  once  paid  to  Gilbertson  &  Thompson  $530  to  pay  the  $500  note 
and  the  interest  thereon  held  by  them  against  the  bankrupts  and  secured 
by  their  mortgage.  Gilbertson  &  Thompson  thereby  received  that  much 
of  the  fruits  of  the  fraud  so  perpetrated  upon  the  First  National  Bank, 
whereby  it  was  led  to  believe  that  the  bankrupts  were  not  indebted  to 
Gilbertson  &  Thompson.  They  must,  therefore,  be  held  to  have  partici- 
pated in  and  to  have  profited  by  the  fraud  so  practiced  upon  that  bank, 
whereby  it  was  induced  to  make  its  loan  to,  and  purchase  of  the  notes 
against,  the  bankrupts. 

The  bankruptcy  law  is  founded  and  administered  upon  the  principles 
of  equity,  and  it  would  be  clearly  inequitable  to  permit  a  creditor  who 
by  a  false  and  fraudulent  statement,  purposely  made  or  caused  to  be 
made  by  him,  had  induced  another  to  extend  credit  to  his  insolvent 
debtor,  and  had  profited  thereby,  to  share  equally  with  the  one  whom 
he  had  thus  defrauded  in  the  distribution  of  the  bankrupts'  estate. 
Equity  will  not  permit  this  to  be  done,  but  will  postpone  the  claim  of  the 
creditor  who  has  thus  defrauded  the  other  to  the  claim  of  the  latter 
in  the  distribution  of  the  bankrupts'  estate.  The  conclusion  is  that 
upon  the  petition  of  the  First  National  Bank  of  Crystal  Lake  for  re- 
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View  of  the  order  of  the  referee  such  order  must  be  reversed  so  far 
as  it  permits  Gilbertson  &  Thompson  to  share  equally  with  that  bank 
in  the  distribution  of  the  bankrupts'  estate,  but  will  be  approved  so  far 
as  it  relates  to  the  claim  of  the  Crystal  Lake  State  Bank. 

In  computing  the  dividend  to  be  paid  upon  the  claim  of  the  First 
National  Bank  the  debt  of  Gilbertson  &  Tjiompson  will  be  excluded 
from  the  amount  of  the  debts  proved  against  the  bankrupts'  estate, 
and  that  claim  is  adjudged  to  be  junior  and  inferior  to  the  claim  of  the 
First  National  Bank  of  Crystal  Lake. 

Upon  the  petition  of  the  Prussia  Hardware  Company,  the  order  of 
the  referee  is  approved.    It  is  ordered' accordingly. 


W.  H.  THOMAS  ft  SON  00.  v.  BABNBTT. 

(Circuit  Court,  W.  D.  Kentucky.    January  21,  1905.) 

L  Customs  Duties— Merchandise  Entitled  to  Debentuse. 

The  provision  in  section  3030,  Rev.  St  [U.  S.  Comp.  St  1001,  p.  1095], 
for  "merchandise  entitled  to  debenture,"  has  reference  to  merchandise 
in  a  customs  bonded  warehouse,  in  regard  to  which  its  owner  or  the 
importer  is  entitled  to  a  certificate  in  due  form  showing  the  amount  of 
duties  paid  thereon,  and  that  it  has  been  duly  entered  for  export  to  a 
foreign  country. 

Z  Same— Mebghandisb  in   Unsafe   Packages— Tbansteb  or   Mebchandisb 
IN  Wasehousb. 

Under  section  8030,  Rev.  St  [U.  S.  Comp.  St  1901,  p.  1995],  merchan- 
dise in  customs  bonded  warehouses  may  not  be  transferred  from  the 
original  packages  for  safety  or  preservation  while  in  warehouse,  unless 
it  is  entered  for  exportation.  The  importer's  only  remedy  Is  to  remove 
the  merchandise  from  the  warehouse  into  his  own  possession. 

8.  Pleading— Statement  or  Legal  Conclusion. 

The  expression  "merchandise  entitled  to  debenture,"  in  section  3030, 
Rev.  St  [U.  S.  Comp.  St  1901,  p.  1995],  is  there  used  as  a  sort  of  legal 
conclusion  based  upon  other  provisions,  and,  in  order  to  be  suflElcient,  a 
pleading  founded  on  section  3030  should  allege  that  the  antecedent  pro- 
visions have  been  met  It  is  not  enough  merely  to  state  that  the  mer- 
chandise is  "entitled  to  debenture/'  without  averring  the  facts  the  exist- 
ence of  which  makes  it  so  entitled. 

Augustus  E.  Willson,  for  plaintiff. 
It  D.  Hill,  U.  S.  Atty.,  for  defendant 

EVANS,  District  Judge.  This  is  an  action  at  law,  brought  in  the 
Jefferson  Circuit  Court  against  the  defendant,  the  surveyor  of  customs 
at  Louisville,  Ky.,  who  has  removed  it  into  this  court  under  a  writ  of 
certiorari  issued  pursuant  to  section  643  of  the  Revised  Statutes  of  the 
United  States  [U.  S.  Comp.  St  1901,  p.  621]. 

The  plaintiff,  in  its  petition,  alleges  that  certain  distilled  spirits  man- 
ufactured in  Kentucky  had  long  ago  been  exported  to  Europe;  that 
within  three  years  before  the  institution  of  this  action  plaintiff  im- 
ported said  distilled  spirits  into  the  United  States;  that  they  were 
merchandise  "entitled  to  debenture";  that,  as  the  owner  thereof,  it 
desired  to  transfer  the  same  into  packages  other  than  those  in  which 
they  were  imported ;  that  on  November  16,  1903,  plaintiff  made  appli- 
cation in  writing  to  the  defendant  for  permission  to  transfer  the  said 
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whisky  to  bottles;  that  said  whisky  is  in  the  customs  bonded  ware- 
house in  Louisville,  Ky. ;  that  for  10  or  more  years  it  has  been  in  the 
barrels  in  which  it  was  originally  put  when  manufactured;  that  the 
barrels  are  old,  worn,  and  decayed;  that  by  reason  of  age,  much 
handling,  rust  of  iron  hoops,  and  other  causes,  the  packages  have  all 
become  unfit  for  holding  their  contents,  which  will  waste  and  evaporate 
and  otherwise  be  greatly  injured  or  lost  if  not  transferred  to  new  pack- 
ages ;  and  that  the  de^ndant  at  the  time  of  the  application  aforesaid 
knew  all  these  facts  to  be  true.  The  petition  further  avers  that  plain- 
tiff's application  to  the  defendant  was  denied  and  refused  by  that  officer, 
and  that  instead  of  granting  it  he  referred  it  to  the  Secretary  of  the 
Treasury,  who  advised  and  mstructed  the  defendant  that  there  was  no 
law  to  authorize  the  giving  of  such  permission  under  the  circumstances 
of  the  plaintiff's  case.  The  plaintiff  sets  out  in  full  in  its  petition  section 
3030  of  the  Revised  Statutes  of  the  United  States  [U.  S.  Comp.  St. 
1901,  p.  1995],  and  asserts  that  defendant  has  refused  to  accord  to 
plaintiff  the  rights  conferred  by  that  section,  and  that  he  has  thereby 
done  plaintiff  a  wrong  and  injury,  for  whidi  it  asks  damages  in  the 
sum  of  $5,000,  and  it  also  prays  the  judgment  of  the  court  ordering 
the  defendant  to  permit  the  transfer  applied  for.  There  is  no  aver- 
ment in  the  petition,  nor  any  indication  from  anything  stated  therein, 
that  it  is  the  purpose  of  the  plaintiff  to  export  the  whisky,  or  any  part 
of  it.  There  is  no  averment  that  the  whisky,  or  any  part  of  it,  has  been 
entered  at  the  customs  office  for  export  to  any  foreign  country.  The 
plaintiff  does  not  aver  that  it  has  paid  the  duties  under  the  laws  of  the 
United  States  upon  the  whisky,  though  we  may  assume  that  payment  of 
the  duties  has  tSeen  secured  to  the  United  States,  or  that  such  payment 
cannot  be  evaded  by  re -export,  because  the  whisky  is  still  in  the  bonded 
warehouse.  Doubtless  the  necessary  steps  provided  by  law  have  been 
taken  in  order  to  permit  the  whisky  to  remain  in  the  warehouse.  There 
is  no  averment  in  the  petition  that  the  defendant  willfully  refused  to 
permit  the  transfer,  but  possibly  that  omission  may  not  be  material, 
inasmuch  as  a  positive  refusal  to  permit  the  transfer  is  alleged  by 
plaintiff,  although  the  petition  shows  that  the  refusal  was  based  upon 
instructions  from  the  Secretary  of  the  Treasury,  the  superior  ofiicer 
of  the  defendant,  and  which  instructions  the  defendant  was  probably 
bound  to  follow.  Certain  papers  are  referred  to  in  the  petition  as  being 
made  exhibits  therein,  but  they  have  not  been  filed,  nor  shown  to  the 
court;  but  the  view  I  take  of  the  case  probably  renders  this  circum- 
stance immaterial. 

The  plaintiff's  petition  being  such  as  I  have  indicated,  the  defend- 
ant has  filed  a  general  demurrer  thereto,  and  thus  raises  a  very  interest- 
ing question,  which  depends  for  its  solution  upon  the  proper  interpre- 
tation of  section  3030  of  the  Revised  Statutes,  which  is  as  follows : 

"When  the  owner,  importer,  consignee,  or  agent,  of  any  merchandise  enti- 
tled to  debenture  may  wish  to  transfer  the  same  Into  packages  other  than 
those  in  which  the  merchandise  was  originally  imported,  the  collector  of  the 
port  where  the  same  may  be  shall  permit  the  transfer  to  be  made  if  necessary 
for  the  safety  or  preeerration  thereof." 

The  language  of  the  section  is  plain  enough,  except  in  the  use  of  the 
phrase  "entitled  to  debenture."    That  phrase,  however,  is  the  one  we 
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are  most  concerned  to  clearly  understand  and  interpret,  for  upon  it  the 
right  of  the  .plaintiff  must  turn.  The.  word  "debenture,"  as  used 
in  the  section,  is  a  somewhat  antiquated,  and  possibly  abnormal,  term ; 
one  that  nowadays  conveys  no  accurate  meaning  at  first  blush  to  any  but 
the  initiated.  The  petition,  as  we  have  seen,  alleges  that  the  distilled 
spirits  were  "entitled  to  debenture,"  and  plaintiff's  counsel  insists  that- 
that  is  the  statement  of  a  fact,  and  not  the  statement  of  a  mere  legal 
conclusion  by  the  pleader.  It  is  the  only  statement  in  the  petition  in 
this  essential  connection,  and  plaintiff  argues  that  it  is  equivalent  to  an 
assertion  of  the  general  right  everybody  has  to  export  merchandise, 
and  that  that  is  what  the  phrase  means,  and  that  the  statute  intended  to 
give  every  owner  of  property  in  its  nature  exportable  the  right,  while  in 
government  custody,  to  transfer  it  out  of  bad  packages  into  good  ones, 
if  necessary  for  its  preservation.  As  we  have  seen,  however,  no  facts 
(if  any  others  are  essential)  are  set  out  or  stated  in  the  plaintiff's  plead- 
ing as  a  basis  of  the  averment  that  this  merchandise  was  "entitled  to 
debenture."  The  pleading  in  this  respect  follows  the  language  of 
section  3030,  Rev.  St.,  literally.  Doubtless  there  are  cases  where  a 
pleading  is  sufficient  when  it  follows  the  statutory  language  on  which 
it  is  based,  but  to  be  so  it  must  embrace  all  the  essential  parts  of  such 
language.  Here  there  are  several  statutory  provisions  besides  those 
contained  in  section  3030,  which  show  that  the  phrase  "entitled  to 
debenture,"  used  in  that  section,  is  itself  there  used  as  a  sort  of  legal 
conclusion,  based  upon  other  provisions,  and,  in  order  to  be  sufficient, 
a  pleading  founded  on  section  3030  should  show  that  the  antecedent 
provisions  have  also  been  met. 

Sections  3030  and  3031,  as  they  now  appear  in  the  Revised  Statutes 
of  the  United  States,  originally  made  up  section  32  of  the  act  of  March 
1,  1823,  c.  21,  3  Stat.  738,  what  is  now  section  3031  being  there  a  pro- 
viso to  what  is  now  section  3030.  The  act  of  March  1,  1823,  was  an 
amendment  to  the  very  elaborate  customs  act  of  March  2,  1799,  c.  22,^ 
1  Stat.  627-704.  What  remains  of  those  most  important  enactments 
respecting  drawbacks  is  now  found  in  chapter  9,  tit.  34,  of  the  Revised 
Statutes,  §§  3016-3057  [U.  S.  Comp.  St.  1901,  pp.  1988-2003].  The 
two  acts  referred  to,  many  of  the  essential  features  of  which  are  still  in 
force,  provide,  among  other  things,  for  the  payment  of  drawbacks  to 
all  persons  who  may  return  to  a  foreign  country  merchandise  which 
has  been  imported  into  this  country.  They  provide  for  the  repa)rment 
(less  1  per  cent.)  of  all  the  duties  paid  thereon  where  the  duties  paid 
exceeded  $50  in  amount,  and  where  the  merchandise  is  returned  within 
a  certain  time  (now  three  years)  after  importation.  But  the  duties  have 
to  be  paid  before  they  can  be  repaid  as  drawbacks,  and  the  legislation 
points  out  how  entries  at  the  custom  house  for  exportation  of  the 
merchandise  intended  to  be  returned  to  the  foreign  country  shall  be 
made.  At  a  certain  point  in  the  process  a  certificate  is  to  be  given  to 
the  ^owner  of  the  goods  showing  the  amount  of  duties  paid,  the  entry 
of  the  goods  for  exportation,  etc.,  and  the  amount  of  money  shown  by 
the  certificate  to  be  due  to  the  holder  thereof  is  paid  by  the  United 
States,  a  permanent  appropriation  having  been  made  for  that  purpose. 
This  certificate,  curiously  enough,  and  for  some  reasons  not  easily  as- 
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certainable,  is  called  a  "debenture,"  and  Bouvier,  in  his  Law  Dictionary, 
thus  defines  it : 

"A  certificate  given  In  pursuance  of  law,  by  the  coHector  of  a  port  of  entry, 
for  a  certain  sum  due  by  tbe  United  States,  payable  at  a  time  therein  men- 
tioned, to  an  importer,  for  drawback  of  duties  on  merchandise  Imported  and 
exported  by  him,  provided  the  duties  on  the  said  merchandise  shall  haVe  been 
discharged  prior  to  the  time  aforesaid." 

This  definition  seems  to  be  perfectly  accurate  under  sections  3038, 
3039,  and  3040  of  the  Revised  Statutes,  which  are  parts  of  the  act  of 
1799.  A  form  for  the  debentures  was  prescribed  in  section  80  of  the 
act  of  1799,  and  it,  with  only  slight  change,  is  in  use  at  the  present  day. 
It  is  now  as  follows : 

Debenture  Certificate. 

District  of ^. 

,  19—. 

Debenture  for dollars  cents. 

In  pursuance  of  law,  I  hereby  certify  that  tbe  sum  of dollars  will 

be  due  from  the  United  States  of  America,  payable  at  this  office,  to , 

or  order,  on  the day  of ,  19—,  for  the  drawback  of  duties  on 

merchandise  imported  by  ,  In  the  ,   Master,  and  exported  by 

in  the ,  Master,  the  duties  arising  from  the  importation  of  the 

said  merchandise  having  been  paid.  , 

Countersigned :  Collector. 


Naval  Officer. 

This  is  the  "debenture,"  and  it  seems  clear  enough  that  to  this  the 
merchandise  must  become  "entitled"  in  order  to  bring  it  within  section 
3030, 

The  court  has  carefully  examined  Act  March  2,  1799,  c.  22,  1  Stat. 
627  et  seq.,  and  also  Act  March  1,  1823,  3  Stat.  738,  and  by  referring 
to  sections  76  to  81  of  the  former  and  to  section  32  of  the  latter  it  can 
plainly  be  seen  what  meaning  should  be  ascribed  to  the  phrase  "enti- 
tled to  debenture"  in  what  is  now  section  3030  of  the  Revised  Statutes. 
That  phrase  refers  exclusively  to  merchandise  the  importer  of  which 
is  entitled  in  respect  thereto  to  a  certificate  that  he  has  paid  the  duties 
thereon,  and  has  entered  it  at  the  custom  house  in  due  form  for  exporta- 
tion to  some  foreign  country.  No  merchandise,  except  under  those 
circumstances,  is  "entitled  to  debenture."  When  the  importer  of  mer- 
chandise becomes  entitled  to  such  a  certificate  respecting  them,  then, 
but  not  till  then,  is  he  entitled  to  make  an  application  under  section 
3030;  and  in  that  contingency,  if  the  provisions  of  section  3031  are 
found  to  be  met,  he  is  entitled  to  have  the  permission  g^nted — that  is* 
to  say,  if  the  owner  has  paid  the  duties,  and  has  manifested  his  inten- 
tion to  export  the  merchandise  by  an  entry  thereof  to  that  effect  in 
the  custom  house,  then  if  the  original  packages  in  which  the  goods  are 
stored  are  unfit  to  bear  the  exportation,  it  is  the  duty  of  the  customs 
:>fficer  to  permit  the  owner  to  transfer  the  goods  into  fit  packages.  This 
is  necessarv  also  from  another  standpoint,  nahiely,  as  an  exception  to 
the  general  rule  fixed  by  section  3016  (also  a  part  of  the  act  of  1799), 
which  requires  that  all  exportations  of  imported  articles  shall  be  made 
in  the  same  packages  in  which  they  were  imported.  In  short,  the 
drawbacks  allowed  under  section  3015  of  the  Revised  Statutes  are  as- 
certained by  the  customs  officers,  and  the  amount  thereof  certified  in  a 
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paper  called  a  "debenture,"  it  all  being  a  process  by  which  the  govern- 
ment determines  and  certifies  the  amount  which  the  law  requires  it  to 
refund  of  certain  duties  paid  on  goods  imported  to  this  country, 
but  which,  before  going  into  consumption  here,  are  entered  for  export 
to  be  taken  out  of  the  country  again.  We  have  now  reached  a  point 
where  we  are  prepared  to  perfectly  understand  the  meaning  of  the 
phrase  "entitled  to  debenture,"  and  we  conclude  that  it  signifies  and 
relates  to  merchandise  the  importer  or  owner  of  which  is  entitled  to  a 
certificate  in  due  form  showing  the  amount  of  duties  paid  thereon,  and 
that  it  has  been  duly  entered  for  export  back  to  a  foreign  country. 
Where  it  is  the  intention  of  the  owner  to  export  merchandise  to  a  foreign 
country  after  he  has  paid  the  duty  thereon,  and  when  he  has  made  at 
the  custom  house  a  proper  entry  for  its  exportation,  then  that  mer- 
chandise is  "entitled  to  debenture,"  within  the  meaning  of  section  3030 ; 
and  if  the  owner  should  discover  that  the  packages  which  contained  it 
are  unsafe,  and  unfit  to  stand  the  voyage,  he  may  apply  for  permission 
to  transfer  it  to  other  packages,  and  in  that  contingency  it  is  the  duty 
of  the  collector  of  the  port,  under  section  3030,  to  permit  the  transfer, 
provided  (under  section  3031)  he  discovers,  after  inspection,  that  the 
original  packages  are  unfit.  But  the  collector  of  the  port  is  under  no 
obligation  whatever — indeed,  he  has  no  lawful  authority — ^to  permit 
the  transfer  unless  the  merchandise  is  "entitled  to  debenture"  within 
the  meaning  of  that  phrase  as  we  have  stated  it.  Unless  he  enters  the 
goods  for  exportation,  apparently  his  only  remedy  is  to  pay  the  duties, 
remove  the  merchandise  from  the  bonded  warehouse,  and  thereafter 
himself  treat  it  in  any  lawful  way  necessary  for  the  preservation  of 
his  property.  It  may  be  true,  as  argued  by  counsel,  that  justice  and 
common  sense  obviously  demand  that  facilities  should  be  provided  for 
the  transfer  of  merchandise  from  bad  packages  to  good  ones  in  all  cases 
where  the  commodity  is  in  customs  bonded  warehouses ;  but  that  is  a 
matter  entirely  for  the  consideration  of  Congress*  The  court  has  only 
to  determine  in  this  case  whether  the  defendant  has  violated  any  right 
given  by  law  to  the  plaintiff,  and  that  question  depends  upon  whether 
Congress  has  imposed  upon  defendant  any  duty  which  can  be  enforced 
for  the  plaintiff's  benefit.  It  does  not  appear  that  Congress  has  done 
so,  nor  that  it  has  ever  legislated  to  meet  this  particular  class  of  cases. 

It  may  not  be  improper  to  add  that  there  may  be  some  law  or  regula- 
tion which  may  authorize  the  remission  of  99  per  cent,  of  the  duties 
chargeable  against  merchandise  in  a  customs  bonded  warehouse  with- 
•out  the  formality  of  actual  payment  of  the  duties  in  cases  where  an 
entry  is  made  of  the  merchandise  for  export  while  it  still  remains  in 
bond.  I  have  not,  however,  been  able  to  find  any  such  law  or  regula- 
tion, and  it  is  not  very  essential  that  we  should  examine  further  into 
that  phase  of  the  case,  because  in  no  contingency  can  the  indispensable 
condition  precedent  of  due  entry  for  export  be  avoided  before  any 
merchandise  can  become  "entitled  to  debenture."  This  condition  is  not 
met  by  any  averment  in  the  plaintiff's  petition. 

From  what  has  been  said  it  is  entirely  clear  to  the  mind  of  the  court 
that  the  general  averment  in  the  plaintiff's  petition  that  the  whisky 
therein  described  is  "entitled  to  debenture"  when  the  application  for 
permission  to  transfer  it  to  new  packages  was  made  is  a  mere  statement 
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by  the  pleader  of  a  legal  conclusion,  and  is  therefore  wholly  insufficient 
in  point  of  law.  As  the  petition  alleges  no  facts  which  sufficiently 
show  that  the  plaintiff's  merchandise  was  ever  entered  at  the  custom 
house  for  exportation  after  its  importation  into  the  United  States,  and 
as  the  petition  alleges  no  other  state  of  facts  which  shows  the  plaintiff 
to  be  entitled  to  the  certification  called  a  "debenture,"  we  must  con- 
clude that  it  does  not  show  any  right  to  any  part  of  the  relief  sought 
against  the  defendant. 

The  demurrer  will  therefore  be  sustained,  and  the  plaintiff  may  have 
leave  to  amend  its  petition  within  20  days,  if  so  advised. 


J.  ft  P.  COATS,  Limited,  ▼.  JOHN  COATBS  THREAD  CO. 
(Circuit  Court,  D.  Minnesota,  Third  Division.    January  28,  1905.) 

1.  Unfaib  CoMPBTnioN— Adoption  of  Cobporatk  Name. 

While  a  person  has  the  right  to  use  his  own  name  to  designate  articles 
which  he  manufactures  and  deals  In,  a  corporation  has  not  the  right  to 
use  the  name  of  one  of  Its  incorporators,  where  It  Is  the  name  by  which 
an  article  made  and  sold  by  an  older  dealer  Is  usually  called  for  and  de- 
scribed, so  as  to  cause  deception  of  irarchasers  and  Injury  to  the  older 
manufacturer. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46,  Cent  Dig.  Trade-Marks  and 
Trade-Names,  §|  75,  84. 

Unfair  competition,  see  notes  to  Scheuer  v.  MuUer,  20  C.  O.  A.  165; 
Lare  v.  Harper  ft  Bros.,  80  C.  C.  A.  876.] 

Z   SaMB— FBAUDULXlfT  iKTElffT. 

Complainant,  J.  ft  P.  Coats,  Limited,  a  corporation,  and  Its  predecessors 
In  business,  have  made  and  sold  thread  In  the  United  States  since  about 
1840,  which  has  usually  been  called  for  and  sold  under  the  same  of  "Coats 
thread,"  and  has  by  such  name  acquired  a  good  reputation  and  a  large 
sale;  it  being  understood  generally  that  thread  so  called  was  manufac- 
tured by  complainant.  Defendant  corporation,  the  John  Coates  Thread 
Company,  later  commenced  the  manufacture  and  sale  of  thread;  having 
taken  Its  name  from  that  of  one  of  Its  Incorporators,  who  had  never  been 
in  the  thread  business  previous  to  defendant's  organization.  It  was 
shown  that  In  many  Instances  purchasers  calling  for  Coats  thread  were 
given  by  dealers  thread  made  by  defendant,  which  It  sold  at  a  lower  price 
than  complainant  charged  for  Its  product,  but  which  retailed  for  the  same 
price.  There  was  little  or  nothing  on  the  spools  to  attract  the  attention 
of  the  ordinary  purchaser  to  the  difference.  Held,  that  defendant's  name 
was  apparently  adopted  for  the  purpose  of  unfair  competition,  and  that 
Its  use  would  be  enjoined. 

In  Equity.     Suit  to  enjoin  unfair  competition. 

C.  A.  Severance  and  Archibald  Cox  (Guthrie,  Cravath  &  Henderson, 
Carl  A.  De  Gersdorff,  and  Joseph  P.  Cotton,  Jr.,  on  the  brief),  for  conv- 
plainant. 

John  E.  Stryker  (L.  J.  Dobner,  on  the  brief),  for  defendant 

LOCHREN,  District  Judge  (orally).  This  suit  was  brought  by  the 
complainant  corporation,  which  is  a  manufacturer  and  dealer  in  thread, 
to  restrain  the  defendant  corporation,  which  is  also  a  dealer  in  thread, 
from  the  use  of  the  corporate  name  which  the  defendant  has  adopted ; 
claiming  that  such  use  results  in  what  is  known  as  ''unfair  competition/^ 
135  F.— 12 
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and  is  liable  to  deceive  the  public  and  purchasers  of  thread  into  the 
belief  that  the  thread  which  is  put  upon  the  market  by  the  defendant  is 
the  thread  that  is  manufactured  and  sold  by  the  complainant,  and 
that  it  thereby  injures  the  trade  of  the  complainant,  not  only  by  causing 
sales  of  its  tfiread  to  be  made  to  purchasers  who  actually  desire  and 
intend  to  purchase  the  thread  made  by  the  complainant,  but  also  by 
furnishing  an  inferior  article,  supposed  by  the  purchasers  to  be  the 
thread  of  the  complainant ;  that  the  quality  of  the  complainant's  thread 
is  thereby  discredited  and  its  business  injured.  The  evidence  shows 
that  the  predecessors  of  the  complainant  have  been  engaged  in  this 
business  since  about  1830,  and  in  the  sale  of  thread  in  the  United  States 
since  about  1840 — a  period  of  some  60  years — and  that  the  manufacture 
was  commenced  by  James  and  Peter  Coats  originally  at  Paisley,  in 
Scotland,  and  that  after  they  had  begun  dealing  in  thread  in  this 
country  they  established  a  manufactory  of  thread  in  the  United  States 
at  Pawtucket,  R.  I. 

It  is  claimed  upon  the  part  of  the  defendant  that  the  complainant  is 
not  entitled  to  the  relief  asked,  for  the  reason  that  it  has,  in  putting  its 
thread  upon  the  market,  made  misrepresentations  which  would  debar  it 
from  equitable  relief  of  the  kind  asked ;  that  it  has  caused  general  be- 
lief that  this  is  a  foreign  thread,  whereas,  being  manufactured  in  Rhode 
Island,  it  is  a  domestic  thread ;  and  that  it  has  not  set  forth  on  its  label 
the  claim  that  it  is  the  assignee  and  entitled  to  the  trade-marks  of  the 
original  partnership,  or  of  the  first  corporation  which  was  formed  to 
carry  on  the  business,  following  that  partnership. 

It  does  not  appear  from  the  evidence  that  there  is  anything  in  the 
dressing  of  the  goods  or  the  labels  upon  them,  or  that  there  ever  has 
been,  which  has  represented  the  goods  to  be  made  in  a  foreign  country. 
The  labels,  both  on  the  spools  and  on  the  packages,  are  silent  in  respect 
to  where  the  thread  was  made.  It  does  not  represent  on  those  pack- 
ages that  it  is  the  successor  of  J.  &  P.  Coats  or  the  first  corporation, 
the  J.  &  P.  Coats  Company.  There  does  not  seem  to  be  any  misrepre- 
sentation, and  it  does  not  strike  me  that  the  matter  is  material  at  all, 
unless  there  is  some  misrepresentation  which  might  mislead  the  public 
or  purchasers.  The  fact  that  these  statements  are  not  on  the  label 
would  not  affect  purchasers,  in  my  judgment,  and  is  entirely  immaterial. 
In  some  of  the  cases  cited  there  were  misrepresentations — for  instance, 
as  to  the  place  of  manufacture — ^but  there  is  no  such  misrepresentation 
on  these  packages.     I  think  tiiere  is  nothing  in  that  contention. 

It  is  claimed  also  upon  the  part  of  the  defendant  that  its  corporation 
had  a  right  to  adopt  the  name  "Coates,"  being  the  name  of  one  of  the 
incorporators,  and  to  transact  business  under  the  name  of  the  John 
Coates  Thread  Company,  and  that,  if  the  complainant  is  injured  thereby, 
it  is  damnum  absque  injuria,  because  the  defendant  did  no  more  than 
it  had  a  right  to  do.  It  seems  to  be  well  settled  that  every  person  has 
a  right  to  use  his  own  name  in  the  conduct  of  his  business — ^any  business 
that  he  is  engaged  in  personally — ^and  upon  the  labels  that  he  places 
upon  his  goods.  But  even  in  respect  to  that,  it  is  pretty  well  settled 
that  it  must  be  done  in  a  way  that  will  not  injure  a  person  who  has  the 
same  name,  and  has  under  that  name  acquired  a  reputation  for  an  arti- 
cle manufactured  that  is  valuable ;  that  is,  while  a  person  has  a  right 
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to  use  his  own  name,  he  must  do  it  in  a  way  which  will  not  injure  an- 
other. Therefore,  in  cases  of  that  kind,  it  is  quite  often  required  by 
the  courts  that  he  shall  differentiate  his  labels,  or  the  method  that  he 
takes  to  represent  his  articles,  from  those  of  the  older  manufacturer, 
so  that  it  shall  not  result  in  placing  his  goods  so  they  will  be  likely 
to  be  sold  to  purchasers  who  believe  that  they  are  the  product  of  the 
earlier  manufacturer.  There  is  nothing  about  these  labels  of  defend- 
ant, I  think,  that  anybody  could  complain  of  as  simulating  the  labels  of 
the  complainant  The  packages  are  entirely  different  in  their  appear- 
ance, and,  if  these  articles  were  ordinarily  sold  in  packages,  the  pur- 
chaser, being  in  the  habit  of  purchasing  one  kind,  would  be  very  un- 
likely to  be  misled  by  receiving  a  package  of  the  other  kind.  But  in 
respect  to  these  goods,  the  ultimate  purchaser  does  not  purchase  the 
packages,  ordinarily,  but  single  spools  of  thread,  and  in  reference  to 
those  there  is  little  to  attract  the  attention  of  any  ordinary  purchaser 
— especially  one  who  had  no  knowledge  of  but  one  kind  of  goods  as 
being  sold  under  the  same  name.  It  appears  from  the  evidence  that 
these  goods  of  complainant  are  ordinarily  called  for  by  the  name  of 
"Coats  thread."  The  purchaser,  going  into  a  retail  store  and  desiring 
to  purchase  a  spool  or  a  few  spools  of  such  thread,  simply  calls  for 
^'Coats  thread";  and  I  think  the  evidence  shows  that  at  the  time  the 
defendant  went  into  business  it  was  the  general  (perhaps  the  universal) 
understanding  of  those  who  had  occasion  to  make  such  purchases  that 
by  calling  for  "Coats  thread"  they  would  be  supplied  with  thread  man- 
ufactured by  the  complainant,  there  being  no  other  so  known  on  the 
market.  It  being  on  the  market  so  long,  it  had  an  established  reputa- 
tion, and  was  favorably  regarded ;  and  the  article  was  ordinarily  called 
for  by  that  name,  and  no  other.  While  the  name  is  precisely  as  appro- 
priate to  the  thread  which  is  furnished  by  the  defendant  as  to  the 
article  that  is  put  on  the  market  by  the  complainant,  the  evidence  shows 
that  in  many  instances  persons  calling  for  "Coats  thread,"  desiring  and 
expecting  to  receive  the  thread  manufactured  by  the  complainant,  have 
been  furnished  by  retailers  with  the  other  article.  So  that  the  liability 
to  mistake  is  plainly  shown.  The  fact  that  mistakes  have  occurred 
very  often,  and  that  they  are  liable  to  occur  constantly,  is  shown  not 
only  by  the  evidence,  but  appears  as  a  necessary  result  from  the  fact 
of  the  two  kinds  of  thread  passing  generally  under  the  same  name 
of  "Coat[e]s  thread."  It  appears  from  the  evidence  that  the  defend- 
ant furnished  the  retailers  this  thread  at  a  lower  price  than  is  required 
by  the  complainant— considerably  lower — and  that  the  retailer  would 
have  an  interest,  as  the  articles  retailed  for  the  same  price,  in  putting 
off  the  defendant's  article  instead  of  the  complainant's ;  that  the  means 
of  deceiving  purchasers  in  that  respect  exists  necessarily  in  the  way 
these  articles  are  put  up ;  and  it  must  be  held  that  such  result  was  con- 
templated by  the  defendant 

Now,  while  any  person  has  the  right  to  use  his  own  name  in  the 
conduct  of  his  business,  in  describing  the  articles  of  his  manufacture 
and  which  he  is  dealing  in,  he  has  not  the  right  to  use  the  name  of  any 
other  dealer;  and  it  is  well  settled  by  the  authorities  that  a  corporation 
has  not  the  right  to  use  the  name  of  one  of  its  incorporators  for  the 
purpose  of  unfair  competition  with  an  older  dealer,  where  it  is  likely 
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to  do  him  injury,  and  that  it  will  not  be  permitted  to  use  that  name  if  it 
is  the  name  by  which  the  older  article  is  usually  called  for  and  described. 
As  the  use  by  the  defendant  of  the  name  "Coates,"  having  the  same 
sound  as  the  name  by  which  the  complainant's  thread  has  been  so  long 
and  favorably  known,  will  certainly  injure  the  business  of  the  com- 
plainant, such  use  would  be  restrained,  even  though  such  consequence 
was  not  foreseen  nor  intended  by  defendant.  But  there  is  in  this  case 
evidence  that  goes  farther  than  that,  and  shows  that  this  was  done  in- 
tentionally for  the  very  purpose  of  making  use  of  the  reputation  which 
had  been  acquired  by  the  complainant  in  the  selling  of  the  thread  of  the 
defendant  If  we  credit  the  testimony  of  Mr.  Boynton  at  all,  the  name 
of  the  defendant  was  chosen  deliberately  for  that  purpose.  His  testi- 
mony has  been  criticised  by  the  counsel  for  the  defendant,  and  it  cer- 
tainly shows  that  he  himself  purposed  to  adopt  this  fraudulent  practice 
in  his  own  interest.  There  may  be  considerable  ground  for  censuring' 
him,  and  perhaps  discrediting  him  to  some  extent,  but  I  do  not  know 
that  there  is  sufficient  to  warrant  me  in  throwing  out  his  testimony  al- 
together, so  long  as  it  seems  to  correspond  with  the  admitted  facts  in 
the  case — ^the  facts  that  the  corporation  was  actually  formed  at  that 
time,  that  Mr.  Coates  had  never  been  engaged  in  the  business  at  all 
up  to  that  time,  and  that  his  name  was  taken,  instead  of  any  other  name 
or  the  name  of  any  other  incorporators,  to  describe  this  corporation. 
I  am  inclined  to  think  that  the  allegations  in  the  bill  are  sustained  and 
that  the  complainant  is  entitled  to  an  injunction  as  prayed,  and  to  ao 
accounting. 
The  decree  may  be  prepared  accordingly. 


GIRARD  TRUST  CO.  et  al.  ▼.  McKINLBT-LANNINO  LOAN  ft  TRUST 

CO.  et  al. 

(CIrcnit  Court,  B.  D.  Pennsylyanla.    Febrnary  15»  1905.) 

NOB.  10,  la 

,  COBPOKATIONB— INBOLVENCT    PbOCEEDINGS— InTEBVENTIOW. 

Where  a  trust  company  bolding  securities  of  a  loan  company  In  tmat 
to  secure  its  debentures  petitioned  tbe  court  in  insolv^icy  proceedings 
against  the  loan  company  asking  an  order  permitting  It  to  collect  or  sell 
the  securities  in  Its  hands,  and  that  its  costs  and  expenses  be  made  a 
charge  against  the  fund  realized,  debenture  holders,  who  deny  its  right, 
under  the  trust  agreement,  to  so  charge  the  costs  and  expenses,  are  enti- 
tled to  Intervene  and  contest  such  application. 

.  Same— Trustee  Holding  Pledged  Secubitibs— Powers  and  Duties  ur- 
DEB  Contract. 

A  trust  agreement  under  which  a  loan  company  deposited  securities 
with  the  trustee  to  secure  its  debentures  provided  that  in  case  of  default 
in  the  payment  of  any  debenture  bond  or  the  interest  thereon  the  trustee 
should  proceed  to  collect  or  sell  the  securities  pledged,  and  to  apply  the 
proceeds  In  payment  of  the  debentures,  and  that  any  claim  of  the  trustee 
for  the  costs  of  such  collection  or  sale  should  not  be  a  ll^i  upon  the  secu- 
rities, but  should  be  against  the  loan  company  only.  Held,  that  such 
agreement  did  not  contemplate  the  general  insolvency  of  the  loan  com- 
pany, and  that  while,  therefore,  the  trustee  could  not  be  compelled  In  sucb- 
contingency  to  collect  the  securities  at  its  own  cost,  neither  was  it  au- 
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thorlzed  thereby  to  make  such  collectioD  where  a  receiver  had  been  ai>' 
pointed  to  administer  the  estate  of  the  insolvent 

&  OO6TB— INTERLOCDTOBT  AJL^WANOX. 

Fees  and  expenses  incurred  on  a  hearing  before  a  master  of  interlocu- 
tory issues  arising  in  insolvency  proceedings  against  a  corporation  cannot 
be  allowed  in  advance  of  the  general  distribution  of  assets  to  be  made 
a  charge  against  a  particular  class  of  creditors,  many  of  whom  are  not 
before  the  court,  nor  properly  represented,  on  that  question. 

In  Equity.    Hearing  on  master's  interlocutory  reports. 

A.  H.  Wintersteen,  for  Girard  Trust  Co. 
George  L.  Crawford,  for  Receiver  Edmund  G.  Hamersly. 
Charles  C.  Townsend  and  Comwell,  Gheen  &  Cornwell,  for  excep- 
tions. 

J.  B.  McPHERSON,  District  Judge.  The  McKinley-Lanning^  Loan 
&  Trust  Company  (hereinafter  called  the  "Mortgage  Company ')  is  a 
Pennsylvania  corporation,  and  was  engaged  in  the  western  farm 
mortgage  business  upon  the  well-known  plan  of  issuing  debentures, 
these  being  secured  by  mortgages  deposited  with  the  Girard  Trust 
Company  as  trustee.  The  mortgage  company  fell  into  financial  diffi- 
culties several  years  ago,  made  repeated  and  continued  defaults  in 
meeting  its  obligations,  and  was  finally  brought  into  this  court  by 
a  creditors'  ,bill  in  which  Lucius  B.  Goodyear,  a  debenture  holder, 
was  the  complainant.  The  mortgage  company's  insolvency  was  aver- 
red, and  a  receiver  was  asked  for.  No  defense  was  made,  and  on 
April  13,  1903,  Edmund  G.  Hamersly  was  appointed  receiver,  with 
the  usual  powers,  and  an  injunction  was  issued  enjoining  the  officers, 
agents,  etc.,  of  the  mortgage  company,  the  bondholders,  and  all 
other  persons  except  the  receiver,  "from  selling,  disposing  of,  or  m 
any  way  interfering  with  the  property  or  effects  of  the  defendant, 
or  any  part  thereof,  or  from  enforcing,  or  undertaking  to  enforce, 
any  lien  on  said  property  or  effects,  or  any  part  thereof,  or  from 
bringing,  instituting,  or  prosecuting  any  act,  suit,  or  proceeding  at 
law  or  in  equity  against  said  corporation,  or  its  assets,  or  against 
taking  any  steps  towards  the  liquidation  of  said  corporation."  Little, 
if  any,  property  of  the  mortgage  company  was  found  in  this  juris- 
diction, except  the  securities  that  were  deposited  in  the  hands  of  the 
trust  company,  and  to  the  possession  of  these  the  trust  company 
had  a  superior  right.  On  October  14,  1903,  the  trust  company  filed 
a  second  bill  in  equity  against  the  mortgage  company,  joining  the 
receiver  as  the  other  defendant,  setting  forth  its  contract  with  the 
mortgage  company  in  behalf  of  the  debenture  holders,  the  default  of 
the  mortgage  company,  the  desirability  of  proceeding  to  realize  upon 
the  securities  in  the  hands  of  the  trustee,  and  the  impossibility  of 
taking  the  proper  steps  so  long  as  the  court's  injunction  remained  in 
force,  and  praying  for  an  account,  and  for  permission  to  sell  the  assets 
in  its  hands.  In  December  following,  the  two  suits  were  consolidated 
by  the  consent  of  all  parties,  and  a  master  was  appointed  to  "con- 
sider the  matters  and  things  to  be  exhibited  before  him  in  this  con- 
solidated cause  and  in  the  causes  consolidated  into  this  consolidated 
cause,  to  report  the  facts  and  the  law,  and  to  recommend  a  decree 
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to  be  entered  by  the  court  in  the  premises."  On  March  1,  1904,  the 
trust  company  presented  a  petition  to  the  master  asking  to  have  its 
powers  enlarged  over  the  securities  in  its  hands,  and  to  this  petition 
the  mortgage  company  and  certain  debenture  holders,  who  were  not 
parties  to  the  action,  filed  an  answer,  objecting  to  the  proposed 
grant.  The  right  of  these  holders  to  appear  before  the  master  was 
attacked,  whereupon  petitions  were  presented  to  the  court  in  April 
and  May,  asking  for  leave  to  intervene,  and  these,  with  the  trust  com- 
pany's answer  thereto,  were  referred  to  the  master  for  inquiry  and 
report  thereon.  The  trust  company's  petition  for  additional  powers 
was  objected  to  before  the  master  on  the  ground  that  it  should  have 
been  presented  first  to  the  court,  whereupon  the  trust  company  with- 
drew the  petition  and  did  not  renew  it.  The  receiver,  however,  on 
May  6  presented  his  own  petition  to  the  court,  asking  for  the  same 
order  that  had  been  prayed  for  by  the  trust  company;  and  this  pe- 
tition also,  with  the  answers  thereto,  was  referred  to  the  master  for 
appropriate  action.  On  May  23  the  trust  company  petitioned  the 
court  for  leave  to  pay  an  allowance  of  $1,000  to  the  master  on  ac- 
count of  expenses  already  incurred  and  in  part  payment  of  his  com- 
pensation, and  this  subject  also  was  referred  to  the  master  for  consid- 
eration and  report.  He  has  now  reported  fully  upon  all  the  subjects 
thus  specially  committed  to  him  by  the  court,  and  argument  has 
been  had  upon  the  exceptions  that  were  filed  to  some  of  his  con- 
clusions by  the  debenture  holders.  In  brief,  he  reports  that  the 
powers  asked  for  by  the  trust  company  should  be  granted,  that  the 
petitions  for  intervention  should  be  allowed,  and  that  the  trust  com- 
pany should  be  directed  to  pay  to  the  master  certain  moneys  already 
laid  out  by  him  for  stenographer's  fees  and  other  expenses,  and  a 
further  sum,  to  be  fixed  by  the  court,  as  compensation  for  the  serv- 
ices that  he  has  already  rendered. 

No  objection  was  made  before  me  to  the  allowance  of  the  petitions 
to  intervene,  and  I  agree  with  the  master  that  they  should  be  granted. 
As  will  presently  appear,  the  trust  company's  position  on  the  subject 
of  costs  and  expenses  for  administering  the  assets  in  its  hands  is 
antagonistic  to  the  position  of  the  intervening  debenture  holders,  and 
under  such  circumstances  they  should  be  permitted  to  come  into  the 
suit,  and  defend  what  they  believe  to  be  their  right  and  their  interest 
in  their  own  way  and  by  their  own  counsel.  A  proper  order  to  this 
effect  may  be  prepared. 

The  principal  subject  of  dispute  is  involved  in  the  other  two  reports 
of  the  master,  and  needs  a  further  statement  of  facts  before  it  can 
be  properly  understood : 

The  agreement  between  the  trust  company  and  the  mortgage  com- 
pany provides,  inter  alia,  as  follows : 

"In  case  of  default  of  the  said  McKlnley-Lanning  Loan  ft  Tmst  Ck>mpany 
In  the  payment  of  any  debenture  bond,  or  the  interest  upon  the  same,  and 
such  default  shall  continue  for  sixty  days,  then  the  said  trustee  shall  proceed 
at  once  to  collect  or  sell  the  securities  in  their  hands  pledged  for  the  payment 
of  same,  and  apply  the  proceeds  for  their  redemption,  and  all  costs  of  such 
collection  or  sale  shall  be  charged  against  the  McKinley-Lannlng  Loan  A 
Tmst  Company. 
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•TTie  said  the  Glrard  Life  Insurance,  Annuity  &  Trust  CJompany  of  Phila- 
delphia, as  aforesaid,  trustee,  hereby  accepts  the  said  trust  and  covenants  with 
the  said  the  McKinley-Lannlng  Loan  &  Trust  Company  and  with  all  parties 
who  shall  become  In  anywise  interested  on  account  of  the  purchase  of  the 
said  debenture  bonds,  that  they  will  faithfully  discharge  all  duties  herein 
required  of  them;  and  agrees  that  no  claim  for  compensation  for  Its  services 
shall  be  a  lien  upon  said  securities  pledged  for  the  redemption  of  the  said 
debentures  herein  provided  for,  but  any  such  claim  shall  be  against  the  Mc- 
Kinley-Lannlng Loan  &  Trust  Company  only." 

The  construction  of  these  paragraphs  is  in  dispute.  The  interven- 
ing debenture  holders  insist  that  the  trust  company  is  bound  to  pro- 
ceed at  once  to  collect  or  sell  the  securities  in  its  hands,  advancing 
whatever  sums  of  money  may  be  necessary  to  accomplish  this  pur- 
pose, and  looking  solely  to  the  mortgage  company  for  reimburse- 
ment; while  the  trust  company's  position  is  that  these  provisions 
have  no  application  to  a  case  of  insolvency  and  general  default  by 
the  mortgage  company,  but  were  intended  to  apply  only  to  occasional 
defaults  during  the  currency  of  the  term  for  which  the  debentures 
were  issued.  The  master  sustained  the  trust  company's  contention, 
sa3ring : 

••There  is  no  suggestion  anywhere  in  the  trust  agreement  that  the  parties 
contemplated  the  possible  Insolvency  of  the  pledgor,  or  that  they  meant  to 
provide  for  such  a  contingency.  This  construction  of  the  clause  quoted  is 
borne  out  by  the  subsequent  clause  where  the  trustee  agrees  to  look  to  the 
McKlnley-Lanning  Loan  &  Trust  Company  only  for  compensation  and  reim- 
bursement in  case  of  such  default  It  is  unreasonable  to  suppose  that  the 
trustee  would  agree  to  perform  the  Innumerable  and  onerous  duties  attendant 
upon  the  liquidation  or  foreclosure  of  the  entire  trust  assets  without  compen- 
sation or  indemnity  for  expenses.  A  careful  examination  of  the  whole  trust 
agreement  leads  the  master  to  the  conclusion  that  no  such  Intent  was  in  the 
minds  of  the  parties  when  the  agreement  was  executed.  He  therefore  holds 
that  the  provisions  In  the  agreement  relating  to  the  duties  of  the  trustee  upon 
a  default,  and  prescribing  the  method  by  which,  in  such  an  event,  the  trus- 
tee shall  be  paid,  do  not  contemplate  the  present  situation  nor  in  any  manner 
provide  for  it" 

I  agree  with  this  conclusion,  but  I  am  not  convinced  that,  as  a 
necessary  result,  the  trust  company  has  authority,  without  more,  to 
go  on  and  administer  the  assets  under  the  direction  of  the  court. 
Some  one  must  do  so,  of  course,  but,  unless  the  trust  company  is 
specially  appointed  for  that  purpose,  I  do  not  see  where  it  derives 
the  power  to  act  in  the  premises.  Since  the  agreement  does  not  con- 
template the  present  situation,  it  gives  the  trust  company  no  power 
whatever  to  administer  the  assets  in  case  of  general  insolvency;  and, 
since  the  trust  company  has  not  been  appointed  by  the  court  to  un- 
dertake the  administration,  it  follows,  I  think,  as  a  necessary  conse- 
quence, that  from  no  source  as  yet  has  the  power  been  obtained.  I 
am  unable,  therefore,  to  assent  to  the  suggested  order,  because  it  is 
framed  upon  the  theory  that  the  trust  company  has  authority  now 
to  a  limited  degree,  but  needs  to  have  such  authority  enlarged.  I 
may  suggest,  however,  that  further  disputes  concerning  the  relative 
power  of  the  trust  company  and  the  receiver  over  the  assets  may 
perhaps  be  avoided  by  joining  the  trust  company  with  Mr.  Hamersly 
as  an  additional  receiver,  so  that  it  may  act  in  administering  the 
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assets,  not  only  by  virtue  of  whatever  powers  it  may  possess  under 
the  agreement,  but  also  by  virtue  of  the  authority  to  be  hereafter 
conferred  by  the  court,  A  petition  asking  for  such  an  appointment, 
and  for  an  order  giving  to  both  receivers  suitable  powers  to  deal 
with  the  assets  in  the  manner  most  likely  to  produce  the  best  results, 
will  be  entertained  after  due  notice,  and,  unless  good  reason  be  shown 
to  the  contrary,  will  be  granted. 

With  regard  to  the  reimbursement  of  the  master  for  certain  ex- 
penses and  to  the  payment  of  his  fee,  I  regret  to  say  that  I  do  not 
feel  at  liberty  to  make  such  an  order  at  the  present  time.  This  is 
an  interlocutory  proceeding,  from  which  it  is  probable  that  no  appeal 
will  lie.  The  trustee  cannot  fairly  be  said  to  represent  the  debenture 
holders  in  the  dispute,  for  its  interest  is  adverse  to  theirs,  and  only 
some  of  such  holders  have  intervened.  The  rest  are  entitled  to  be 
heard  upon  a  question  that  may,  and  almost  certainly  will,  affect  their 
interest ;  and  a  similar  remark  may  be  made  concerning  general  cred- 
itors, if  such  there  be,  in  the  contingency  that  the  securities  produce 
more  than  enough  to  pay  off  the  debentures  in  full.  The  proper  time 
to  determine  the  question  of  expenses  and  allowances  is  upon  distri- 
bution, when  all  parties  will  be  in  court,  with  an  opportunity  to  be 
heard,  and  under  obligation  to  present  their  own  claims  and  such 
objections  as  they  may  have  to  the  claims  of  others.  Clearly,  I 
think,  no  payments  should  be  authorized  now  which  might  be  ad- 
judged erroneous  on  appeal.  Of  course,  if  the  trust  company  is 
willing  to  make  advances  at  its  own  risk,  on  account  of  these  ex- 
penses and  the  master's  compensation,  it  is  at  liberty  to  do  so. 

For  the  reasons  thus  given,  the  orders  recommended  by  the  master 
upon  his  two  reports  concerning  the  proposed  enlargement  of  the 
trustee's  powers  and  concerning  fees  and  expenses  cannot  now  be 
made. 


MEYSBNBURG  ▼.  LITTLEFIELD. 
(Olrcalt  Court,  B.  D.  Missouri,  El  D.    January  10,  1905.) 

1.  PABTREBSHIP— TlSBlCIlffATION. 

Complainant  and  defendant  entered  into  a  partnership  terminable  at 
will,  and  became  selling  agents  for  the  J.  Company,  manufacturers  of 
railway  supplies.  Thereafter  the  J.  Company  sold  its  physical  properties 
to  the  F.  Steel  Company,  which  operated  the  plant  through  a  new  cor- 
poration known  as  the  L.  Steel  Company.  Thereafter  complainant  and 
defendant,  as  a  firm,  wrote  the  president  of  the  L.  Steel  Company,  ask- 
ing confirmation  in  writing  of  their  employment  as  selling  agents,  and  for 
an  agreement  that  such  employment  should  not  be  terminated  except  on 
12  months'  notice,  which  agreement  was  confirmed  by  a  reply  to  such 
letter.  Held  that,  though  such  correspondence  amounted  to  a  contract 
that  the  firm's  agency  should  not  be  terminated  except  on  12  months* 
notice,  such  contract  did  not  prevent  defendant  from  dissolving  the  part- 
nership by  notice  to  complainant  at  will. 

S.  SAifE— Good  Faith. 

Where  a  partnership  was  terminable  at  will,  it  may  be  dissolved  by 
one  of  the  partners  without  regard  to  the  question  of  good  faith  or  rea- 
sonableness of  time  oi;  circumstance. 

[Ed.  Note.— For  cases  in  point,  see  vol.  88,  Cent  Dig.  Partnership,  |  800.] 
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8.  Same— EfTECT. 

Where  a  manufacturing  corporation  employed  a  firm  to  act  as  its  selling 
agents,  the  dlasolution  of  the  firm  operated  to  terminate  the  contract  of 
employment 

Boyle,  Priest  &  Lehman,  for  complainant 
Adiel  Sherwood,  for  defendant 

ADAMS,  District  Judge.  This  is  a  bill  to  secure  the  dissolution  of  a 
copartnership  and  an  accounting.  The  case  shows  that  in  May,  1891, 
H,  S.  Littlefield  and  E.  A.  Meysenburg  entered  into  articles  of  copart- 
nership to  carry  on  the  business  of  selling  railway  supplies  on  commis- 
sion. No  fixed  term  for  the  duration  of  3ie  partnership  is  found  in  the 
articles,  and  none  is  shown  to  have  been  ever  thereafter,  in  terms,  agreed 
upon.  They  continued  together  in  business  until  the  fall  of  1899,  when, 
on  November  27th  of  that  year,  Littlefield  notified  Meysenburg  that  he 
would  terminate  the  partnership  on  December  31st  of  that  year.  On 
January  1, 1900,  Littlefield  formally  announced  the  dissolution,  and  de- 
clined to  do  further  partnership  business.  For  some  years  prior  to 
1898  the  firm  had  been,  without  any  written  contract,  acting  as  selling 
aeents  of  the  Johnson  Company,  manufacturers  of  railway  supplies. 
The  last-named  company,  on  or  about  November  1,  1898,  sold  its  phys- 
ical properties  to  the  Federal  Steel  Company.  In  the  year  1898  the 
Lorain  Steel  Company,  a  corporation,  was  organized,  the  Federal  Steel 
Company  owning  two-thirds  of  its  capital  stock,  and  the  Johnson  Com- 
pany the  balance  thereof.  On  November  1,  1898,  the  Federal  Steel 
Company  began  operating  the  old  Johnson  plant,  acting  through  the 
Lorain  Steel  Company,  two-thirds  of  the  stock  of  the  last-named  com- 
pany being  then  owned  by  it.  The  firm  of  Littlefield  &  Meysenburg 
never  had  any  contract  with  the  Lorain  Steel  Company  nor  'with  the 
Federal  Steel  Company,  but  the  evidence  shows  that  the  firm  went  on 
quite  as  before  until  the  fall  of  1899,  when,  as  already  stated,  Littlefield 
notified  Meysenburg  of  his  purpose  to  dissolve  the  partnership. 

Complainant  contends  that  this  attempted  dissolution  was  fraudulent 
and  void,  because  defendant  had  no  just  ground  for  dissolving  the 
firm,  and  because  at  that  time — December  31,  1899 — there  was  a  sub- 
sisting contract  between  the  firm  and  the  Lorain  Steel  Company,  en- 
titling the  firm  to  at  least  one  year's  notice  before  the  selling  arrange- 
ment, evidenced  by  the  contract,  could  be  terminated.  It  appears  that 
on  October  19,  1898  (before  the  Federal  Steel  Company  had  begun 
operating  the  manufacturing  plant  through  the  agency  of  the  Lorain 
Steel  Company),  Littlefield  &  Meysenburg  wrote  a  letter  to  the  presi- 
dent of  the  Lorain  Steel  Company,  as  follows : 

••Chicago,  October  19th,  1898. 

A.  J.  Moxham,  Esq.,  President  The  Lorain  Steel  Company,  Lorain,  Ohio- 
Dear  Sir :  As  the  sale  of  your  company  to  the  Federal  Steel  Company  seems 
assnred,  we  wish  to  call  your  attention  to  the  conversr.tian  writer  had  (with) 
Mr.  Coolldge  last  April  and  afterwards  confirmed  by  you,  it  being  that,  al- 
though we  had  no  written  contract  with  the  Johnson  Company,  the  arrange- 
ment then  existing  between  us  as  your  selling  agents  would  be  continued  by 
the  new  company  (Lorain  Steel  Company),  and  we  should  have  twelve  months' 
notice  before  the  arrangement  was  terminated.    Under  the  present  condition 
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of  affairs,  wb  think  we  should  have  the  agreement  as  per  that  conversation  In 
writing  and  would  thank  you  to  write  us  accordingly. 
"Awaiting  your  early  reply,  we  are, 

"Very  respectfully,  [Signed]  Llttlefleld  ft  Meysenburg.** 

To  this  letter  the  president  responded  as  follows: 

"Lorain,  Ohio.  October  20th,  189a 
"Llttlefleld  &  Meysenburg,  Monadnock  Bldg.,  Chicago,  111. — Gentlemen :    An- 
swering your  favor  of  the  19th,  I  hereby  confirm  our  agreement  that  you 
should  have  twelve  months*  notice  before  termination  of  present  selling  ar- 
rangement   This  should  have  been  put  into  writing  at  the  time. 
"Tours  truly,  [Signed]  A,  S.  Moxham,   President, 

"The  Lorain  Steel  Company.** 

It  is  contended  that  these  letters  amount  to  a  contract  by  which  the 
firm  of  Littlefield  &  Meysenburg  was  to  be  continued  as  sales  agents 
of  the  Lorain  Steel  Company  for  an  indefinite  time,  subject  to  12 
months'  notice  before  the  Lorain  Steel  Company  could  terminate  the 
rdation,  and  that  this  contract,  by  necessary  implication,  created  a  part- 
nership between  Littlefield  and  Meysenburg,  terminable  only  after  giv- 
ing 12  months'  notice. 

I  do  not  find  it  necessary  to  pass  upon  the  debatable  question  whether 
the  two  letters  quoted,  in  the  light  of  all  the  evidence,  amount  to  a 
contract  between  Littlefield  &  Meysenburg  on  the  one  hand  and  the 
steel  company  on  the  other,  as  claimed.  It  is  contended,  and  there  is 
evidence  tending  to  show,  that  these  two  letters  were  not  written  for 
the  purpose  of  expressing  the  intention  of  the  writers ;  but  rather  for 
the  purpose  of  affording  the  firm  a  favorable  equity  for  the  considera- 
tion of  the  Federal  Steel  Company,  which  all,  at  the  time,  expected 
would  soon  become  the  owners  of  the  manufacturing  plant.  But,  as 
already  stated,  it  does  not  appear  necessary  to  determine  the  issue  of 
fact  thus  presented.  I  am  of  opinion  that,  even  if  the  letters  do  amount 
to  such  a  contract,  its  existence  does  not  have  the  effect,  by  implica- 
tion of  law,  to  create  a  partnership  which  should  endure  as  long  as  the 
term  of  the  contract.  Neither  do  the  letters  impress  upon  the  situa- 
tion, as  it  was  prior  to  their  being  written,  a  condition  that  the  part- 
nership as  it  then  existed  between  Littlefield  and  Meysenburg,  should 
not  be  terminated  without  12  months'  notice.  Lord  Eldon  said  in 
Crawshay  v.  Maule,  1  Swanston,  Chan.  Rep.  495,  508 : 

"Without  doubt,  in  the  absence  of  express,  there  may  be  an  implied,  con- 
tract as  to  the  duration  of  a  partnership ;  but  I  must  contradict  all  authority 
if  I  say  that  wherever  there  is  a  partnership  a  purchase  of  the  leasehold 
interest  of  longer  or  shorter  duration  is  a  circumstance  from  which  it  is  to  be 
inferred  that  the  partnerstilp  shall  continue  as  long  as  the  lease.  On  that 
argument,  the  court  holding  that  a  lease  for  seven  years  is  proof  of  partner- 
ship for  seven  years,  and  a  lease  of  fourteen  of  a  partnership  for  fourteen 
years,  must  hold  that  if  a  partner  purchases  the  fee  simple  there  shall  be  a 
partnership  forever." 

The  reasoning  in  the  case  State  ex  rel.  The  City  of  St.  Louis  v. 
The  Laclede  Gaslight  Company,  102  Mo.  472,  14  S.  W.  974,  15  S.  W. 
383,  22  Am.  St  Rep.  789,  is  substantially  to  the  same  effect.  If  an 
executory  contract  in  favor  of  a  partnership  is  in  existence  at  the  time 
of  the  dissolution  of  the  partnership,  it  is  an  asset  of  the  partnership, 
to  be  disposed  of,  in  liquidation,  like  any  other  asset    In  reaching  a 
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conclusion,  therefore,  on  the  merits  of  this  case,  the  partnership  between 
Littlefield  and  Meysenburg  must  be  treated  as  a  partnership  at  will,  with 
all  the  leg^  incidents  appertaining  thereto. 

In  partnerships  of  this  kind  it  is  the  right  of  either  partner  to  de- 
termine the  relation  at  any  time.  The  dissolution  is  no  breach  of  any 
contract,  because  the  contract  itself  contains  a  stipulation,  implied  by 
law,  that  either  party  may  determine  the  relation  at  his  pleasure.  Ac- 
cordingly, instead  of  a  dissolution  being  a  breach  of  the  contract  of  a 
partnership  at  will,  it  is,  in  its  proper  sense,  executing  one  of  the 
implied  stipulations  of  such  a  contract.  Karrick  v.  Hannaman,  168  y. 
S.  328, 18  Sup.  Ct.  135,  42  L.  Ed.  484.    It  is  said  in  the  last-cited  case : 

"Even  when*  by  the  partnership  articles,  they  have  covenanted  with  each 
other  that  the  partnership  shall  continue  for  a  certain  period,  the  partnership 
may  be  dissolved  at  any  time,  at  the  will  of  any  partner,  so  far  as  to  put  an 
end  to  the  partnership  relation  and  to  the  authority  of  each  partner  to  act 
for  all,  but  rendering  the  partner  who  breaks  his  covenant  liable  to  an  action 
at  law  for  damages,  as  in  other  cases  of  breaches  of  contract." 

If,  therefore,  it  be  true  that  the  letters  passed  between  the  Lorain 
Steel  Company  and  Littlefield  &  Meysenburg  should  be  so  construed  as 
to  create  a  term  of  at  least  one  year  for  the  partnership's  endurance, 
even  then  it  was  dissolved  by  the  notice  given  by  Littlefield  to  Meysen- 
burg, and  Meysenburg's  only  redress  was  an  action  at  law  for  damages 
for  breach  of  the  contract.  But  inasmuch  as  the  partnership  is  one  at 
will,  and  was  dissolved  by  Littlefield's  notice,  effective  December  31, 
1899,  there  was  no  breach  of  any  stipulation  of  the  contract,  expressed 
or  implied.  The  dissolution  took  effect  about  one  year  after  the  Federal 
Steel  Company  had  assumed  the  control  of  manufacturing  supplies  in 
the  name  of  the  Lorain  Steel  Company,  and  it  must  be  assumed  that 
during  the  year  the  firm  of  Littlefield  &  Meysenburg  had  been  prosecut- 
ing their  business  in  selling  the  product  of  the  factory ;  whether  in  the 
exercise  of  any  right  under  the  contract  made  by  the  two  letters  in  ques- 
tion or  otherwise  does  not  appear.  These  letters  have  been  carefully 
considered,  and  if,  when  truly  interpreted,  they  conferred  any  enforce- 
able right  upon  Littlefield  and  Meysenburg  (which,  for  want  of  mutual- 
ity, may  be  doubted),  it  seems  clear  that  a  dissolution  of  the  firm  of 
Littlefidd  &  Meysenburg  would  necessarily  absolve  the  Lorain  Steel 
Company,  or  any  successor,  from  any  obligation  imposed  by  the  con- 
tract. It  was  the  skill  and  diligence  of  Littlefield  and  Meysenburg 
which  the  Lorain  Steel  Company  contracted  for,  and  the  skill  and  dili- 
gence of  Littlefield  and  Meysenburg  working  harmoniously  with  the 
ambition  of  promoting  their  joint  interests.  In  other  words,  it  was  the 
skill  and  diligence  of  Littlefield  and  Meysenburg,  as  partners,  with  all 
that  term  implies,  which  the  LcHain  Steel  C(Hnpany  contracted  for,  and 
when  Littlefield  and  Meysenburg  dissolved  that  relation  the  considera- 
tion so  far  failed  that  the  contract  ceased  to  be  enforceable;  and  the 
firm's  action  in  dissolving  the  copartnership  would  be  such  a  breach  of 
the  contract  in  question  as  to  justify  the  steel  company  in  subsequently 
ignoring  it  The  proof  shows  that  the  defendant  offered  to  account 
to  complainant  for  all  fruits  of  the  firm's  work  up  to  the  time  of  dissolu- 
tion, December  31,  1899.    In  fact,  I  do  not  understand  that  any  daim 
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is  made  that  an  accounting  is  necessary^  except  on  the  basis  that  com- 
plainant is  entitled  to  his  share  in  the  proceeds  of  Littlefield's  agency 
for  the  Lorain  Steel  Company,  arising  from  the  fact  that  Littlefield 
became  the  selling  agent  for  that  company  soon  after  the  dissolution  of 
the  firm.  In  my  opinion,  complainant  has  no  interest  in  such  proceeds, 
and  accordingly  is  entitled  to  no  accounting  with  relation  thereto. 

The  evidence  shows  that  in  the  fall  of  the  year  1899  Meysenburg  was 
a  member  of  ttie  city  council,  a  branch  of  the  municipal  assembly  of 
the  city  of  St  Louis,  and  that  a  certain  bill  was  pending  before  a  com- 
mittee of  which  Meysenburg  was  chairman;  that  Littlefield  urged 
Meysenburg  to  report  the  bill  (without  recommendation,  however)  for 
action  by  the  council,  claiming  that  by  so  doing  the  interests  of  the 
firm  might  be  enhanced.  Meysenburg  refused  to  do  this.  Littlefield 
regarded  such  refusal  as  disloyalty  to  the  firm,  and  now  claims  that 
such  conduct  of  Meysenburg,  among  other  things,  justified  him  in  dis- 
solving the  firm.  Meysenburg  claims  that  because  defendant  was  actu- 
ated by  selfish  motives  (possibly  by  a  revengeful  spirit)  in  dissolving  the 
partnership,  and  because  he  chose  an  unreasonable  time,  while  the  firui 
was  enjoying  a  privilege  or  option  entitling  it  to  12  months'  notice  before 
cessation,  and  because  defendant  soon  after  made  a  contract  with  the 
Lorain  Steel  Company  to  sell  the  product  of  its  factory,  or,  having  such 
a  contract  in  contemplation  at  the  time,  gave  notice  of  the  dissolution 
of  the  partnership,  therefore  the  notice  of  dissolution  was  fraudulent, 
and  did  not  eflfect  the  severance  of  the  partnership  relation.  This 
theory  is  that,  to  dissolve  a  partnership  at  will,  good  faith  and  reason- 
ableness in  time  and  circumstance  must  be  oteerved.  Counsel  have 
called  the  court's  attention  to  the  case  of  Howell  v.  Harvey,  6  Ark. 
270,  39  Am.  Dec.  376,  in  support  of  their  theory.  The  last-cited  case 
shows  that  the  doctrine  contended  for  is  the  doctrine  of  the  civil  law, 
and  in  many  cases  it  doubtless  subserves  the  cause  of  equity  and  justice ; 
but  I  am  persuaded,  from  the  authorities  which  have  been  called  to  my 
attention,  and  especially  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Karrick  v.  Hannaman,  supra,  and  cases  therein  cited,  that  the 
doctrine  of  the  civil  law  on  this  subject  has  never  been  adopted  by  courts 
administering  the  principles  of  the  common  law. 

The  partnership  between  Littlefield  and  Meysenburg  was  dissolved 
by  the  notice  of  November  27,  1899 ;  such  dissolution  becoming,  ac- 
cording to  the  notice,  eflfective  December  31,  1899.  This  dissolution, 
in  my  opinion,  left  no  enforceable  right  in  the  firm  of  Littlefield  & 
Meysenburg  against  the  Lorain  Steel  Company.  The  dissolution  itself 
absolved  the  steel  company  from  any  continuing  liability  tmder  the  con- 
tract, even  if  any  such  existed. 

The  result  is  that  the  bill  in  this  case  must  be  dismissed. 


Digitized  by 


Google 


UNITED  STATES  T.  BARBETT.  189 

UNITED  STATES  ex  rel.  MAXWELL  t.  BARRETT  et  nl 

(Circuit  Ck)art,  N.  D.  California.    January  80,  1805.) 

Na  18,565. 

1.  FXDXBAL  COUBTB— JUBISDIcnon. 

Tbe  national  courts  inferior  to  the  Supreme  Court  can  exercise  such 
jurisdiction  and  powers  only  as  are  expressly  conferred  on  them  by  Con- 
gress. 

[Ed.  Note.— For  cases  in  point,  see  yoL  18,  Cent  Dig.  Courts,  H  792-805.} 

2l  Same— Action  on  Bond  of  Govebnicbnt  CoNTBAoroft— Unitbd  States  as 
Use  Plaintivt. 

An  action  on  the  bond  of  a  contractor  for  goyernment  work  brought 
under  Act  Aug.  18,  1894,  c  280,  28  Stat  278  [U.  S.  Comp.  St  1901,  p. 
2523],  in  the  name  of  the  United  States  for  the  use  of  a  person  who  fur- 
nished labor  or  materials  in  the  prosecution  of  the  work,  is  not  one  in 
which  the  United  States  is  plaintiff  or  petitioner,  witliin  the  meaning 
and  intent  of  section  1  of  the  judiciary  act  of  August  18,  1888,  c.  866,  25 
Stat  438  [U.  S.  Comp.  St  1901,  p.  508],  but  one  in  which  it  is  merely 
a  nominal  party,  and,  in  the  absence  of  express  proyisions  therefor  in 
the  statute  giying  the  right  of  action,  a  federal  court  is  without  jurisdic- 
tion thereof  unless  the  requisite  diyersity  of  citizenship  and  amount  in 
controversy  are  afflrmatiyely  shown. 

At  Law.    On  separate  demurrers  of  defendants  to  complaint. 

Wickliffe  Matthews,  for  plaintiff. 

Jesse  W.  Lilienthal,  for  defendant  American  Bonding  &  Trust  Co. 

Edwin  L.  Forster,  for  defendant  Barrett. 

HUNT,  District  Judge.  In  May,  1901,  the  defendant  Barrett,  then 
and  now  a  citizen  of  California,  contracted  with  the  United  States 
for  the  construction  by  him  of  a  post  office  building  at  Oakland, 
Cal.  To  secure  fulfillment  of  the  covenants  and  conditions  on  his 
part,  Barrett  as  principal,  with  the  defendant  company,  a  corporation 
of  Maryland,  as  surety,  executed  a  bond  in  the  penal  sum  of  $80,000, 
payable  to  the  United  States,  the  condition  being : 

"That  whereas,  the  said  Augustus  B.  Barrett  has  entered  into  a  certain 
contract,  hereunto  attached,  with  L.  J.  Oage,  Secretary  of  the  Treasury,  act- 
ing for  and  in  behalf  of  the  United  States,  bearing  date  the  0th  day  of  May, 
A.  D.  1901:  Now,  if  the  said  defendant,  Augustus  B.  Barrett,  shall  well 
and  truly  fulfill  all  the  covenants  and  conditions  of  the  said  contract,  and 
shall  perform  all  the  undertakings  therein  stipulated  by  him  to  be  performed, 
and  shall  well  and  truly  comply  with  and  fulfill  the  conditions  of,  and  per- 
form all  the  work  and  furnish  all  the  labor  and  materials  required  by  any 
and  all  changes  in  or  additions  to,  or  omissions  from  said  contract  which 
may  hereafter  be  made,  and  shall  perform  all  the  undertakings  stipulated 
by  him  to  be  performed  in  any  and  all  such  changes  in  or  additional  thereto, 
notice  thereof  to  the  said  surety  being  hereby  waiyed,  and  shall  promptly 
make  payment  to  all  persons  supplying  him  labor  or  materials  In  the  prosecu- 
tion of  the  work  contemplated  by  said  contract,  then  this  obligation  to  be 
void ;   otherwise  to  remain  in  full  force  and  virtue." 

Maxwell  supplied  Barrett  with  certain  hardware  at  the  price  of 
$1,190,  and  with  other  hardware  to  the  value  of  $586.23,  in  the  prose- 
cution of  the  work,  and  which  was  used  in  the  building.  The  debt 
being  due  and  unpaid,  Maxwell  brought  this  suit  demanding  judg- 
ment against  the  defendants  for  the  sum  of  $1,776.23, 
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The  action  is  brought  under  the  provisions  of  "An  act  for  the  pro- 
tection of  persons  furnishing  materials  and  labor  for  the  construction 
of  public  works,"  approved  August  13,  1894,  c.  280,  28  Stat.  278  [U. 
S.  Comp.  St.  1901,  p.  2523],  and  declaring  that: 

"Any  person  or  persons  entering  into  a  formal  contract  with  the  United 
States  for  the  construction  of  any  public  building,  or  the  prosecution  and 
completion  of  any  public  work,  or  for  repairs  upon  any  public  building  or 
public  work,  shall  be  required  before  commencing  such  work  to  execute  the 
usual  penal  bond  with  good  and  sufficient  sureties,  with  the  additional  obliga- 
tions that  such  contractor  or  contractors  shall  promptly  make  payments  to 
all  persons  supplying  him  or  them  labor  and  materials  in  the  prosecution 
of  the  work  provided  for  in  such  contract ;  and  any  person  or  persons  making 
application  therefor  and  furnishing  affidavit  to  the  department  under  the 
direction  of  which  the  work  is  being  or  has  been  prosecuted,  that  labor  or 
material  for  the  prosecution  of  such  work  has  been  supplied  by  him  or  them 
and  payment  for  which  has  not  been  made,  shall  be  furnished  with  a  certified 
copy  of  said  contract  and  bond  upon  which  said  person  or  persons  supplying 
such  labor  and  materials  shall  have  a  right  of  action  and  shall  be  authorized 
to  bring  suit  in  the  name  of  the  United  States  for  his  or  their  use  and  bene- 
fit, against  said  contractor  and  sureties,  and  to  prosecute  the  same  to  final 
judgment  and  execution:  provided,  that  such  action  and  its  prosecution 
shall  involve  the  United  States  in  no  expense. 

"Sec.  2.  Provided,  that  in  such  case  the  court  in  which  the  action  is  brought 
is  authorized  to  require  proper  security  for  costs  in  case  the  Judgment  is  for 
the  defendant'' 

The  defendants  interposed  separate  demurrers.  One  of  the 
erounds  relied  upon  by  the  defendant  American  Bonding  &  Trust 
Company  is  that  the  court  has  no  jurisdiction  over  the  subject-matter 
of  the  action.    Defendant  Barrett's  demurrer  omits  this  ground. 

1.  The  professed  purpose  of  the  act  pursuant  to  which  the  bond 
involved  in  this  suit  was  given,  and  by  virtue  of  which  this  action 
was  instituted,  is  to  protect  "persons  furnishing  materials  and  labor 
for  the  construction  of  public  works."  Inasmuch  as  persons  supply- 
ing material  or  labor  in  the  erection  of  public  buildings  or  works 
cannot  assert  any  lien  or  charge  thereon  for  such  materials  or  labor. 
Congress  desired  to  afford  them  protection,  and  to  that  end  provided 
in  the  body  of  the  act  that  the  usual  penal  bond  for  the  protection 
of  the  government  should  contain  the  additional  obligation  that  the 
contractor  should  promptly  make  payments  to  any  and  all  persons 
supplying  him  with  labor  and  materials  in  the  prosecution  of  the 
work  provided  for  in  the  contract  the  performance  of  which  the  bond 
secures,  and  that  such  person  or  persons  shall  have  a  right  of  action 
on  the  bond,  and  be  authorized  to  bring  suit  in  the  name  of  the  United 
States  for  his  or  their  use  and  benefit  against  the  contractor  and 
sureties,  and  to  prosecute  the  same  to  final  judgment  and  execution. 
Express  provision  is  made  that  such  action  and  its  prosecution  shall 
involve  the  government  in  no  expense,  and  the  court  in  which  such 
action  is  brought  is  authorized  to  require  proper  security  for  the 
costs  in  case  judgment  is  rendered  for  the  defendant.  Manifestly 
there  was  no  occasion  for  legislation  on  the  subject  so  far  as  the 
United  States  is  concerned.  The  only  reason  for  enacting  the  law 
was  to  protect  those  who  might  furnish  materials  or  labor  to  persons 
having  contracts  with  the  government.    As  was  well  stated  by  Judge 


Digitized  by 


Google 


UNITED  STATES  V.  BABRETT.  191 

Thayer  in  United  States,  to  Use  of  Anniston  Pipe  &  Foundry  Co.,  v. 
National  Surety  Co.,  92  Fed.  549,  34  C.  C  A.  626: 

•*There  was  no  occasion  for  legislation  on  the  subject  to  which  the  act  re- 
lates, except  for  the  protection  of  those  who  might  furnish  materials  or  labor 
to  persons  having  contracts  with  the  government.  The  bond  which  is  pro- 
vided for  by  the  act  was  intended  to  perform  a  double  function — ^In  the  first 
place,  to  secure  to  the  government,  as  before,  the  faithful  performance  of 
all  obligations  which  a  contractor  might  assume  towards  it;  and.  In  the 
second  place,  to  protect  third  persons  from  whom  the  contractor  obtained 
materials  or  labor.  Viewed  in  its  latter  aspect,  the  bond,  by  virtue  of  the 
operation  of  the  statute,  contains  an  agreement  between  the  obligors  therein 
and  such  third  parties  that  they  shall  be  paid  for  whatever  labor  or  materials 
they  may  supply  to  enable  the  principal  in  the  bond  to  execute  his  contract 
with  the  United  States.  The  two  agreements  which  the  bond  contains,  the 
one  for  the  benefit  of  the  government,  and  the  one  for  the  benefit  of  third 
persons,  are  as  distinct  as  if  they  were  contained  In  separate  instruments, 
the  government's  name  being  used  as  obligee  in  the  latter  agreement  merely 
as  a  matter  of  convenience." 

It  is  to  be  noted  that  the  act  does  not  limit  or  prescribe  the  forum 
to  which  persons  furnishing  labor  or  material  must  resort  to  obtain 
the  remedy  provided. 

2.  Let  us  see  who  are  the  real  plaintiffs  in  suits  brought  under  this 
act.  The  United  States  has  no  control  or  direction  of  the  actions. 
The  United  States  cannot  be  charged  with  any  costs  or  expense. 
The  actions  are  brought  and  maintained  for  the  sole  use  and  benefit 
of  the  persons  who  have  supplied  materials  and  labor,  and  they,  and 
they  alone,  are  liable  for  costs  if  judgment  passes  for  the  defendant. 
The  controversy  is  altogether  between  them  and  the  defendants.  Of 
whom  could  the  court  require  security  for  costs?  Not  from  the 
government  of  the  United  States,  but  from  the  persons  bringing  the 
suits.  So,  in  this  case,  in  the  event  of  a  judgment  for  Maxwell  and 
the  suing  out  of  a  writ  of  error  by  defendants,  would  the  citation  be 
served  upon  the  United  States?  Would  it  not  be  required  to  be 
served  on  Maxwell  only?  And  if  judgment  should  be  entered  in  fa- 
vor of  the  defendants,  would  it  be  requisite  or  possible  for  the  United 
States  to  be  plaintiflf  in  error  ?  Let  it  be  supposed  that  Maxwell  in 
his  own  name  had  brought  an  action  in  a  court  of  the  state  of  Cali- 
fornia against  Barrett  to  recover  the  price  of  materials  furnished, 
and  that  judgment  was  rendered  in  favor  of  Barrett,  and  that  there- 
after Maxwell  instituted  a  suit  in  the  name  of  the  United  States  for 
his  use  against  Barrett  and  the  surety  to  recover  upon  the  bond 
for  the  price  of  the  materials;  would  not  the  former  judgment  oper- 
ate as  an  estoppel  by  way  of  res  judicata  ?  And  does  it  not  appear 
plain  that  the  former  judgment  would  not  in  any  way  affect  the  United 
States?  Had  Maxwell  sued  in  his  own  name  upon  the  bond  in  a 
state  court,  and  no  objection  been  made  prior  to  judgment,  would  not 
a  judgment  in  his  favor  be  good  ?  Is  it  not  reasonable  to  assume  that  the 
court  would  in  such  a  case  decide  that  the  omission  to  use  the  name  of 
the  United  States  was,  at  the  worst,  a  mere  formal  irregularity,  and 
should  not  affect  either  the  jurisdiction  of  the  court  or  the  merits  of 
the  controversy? 

If  the  act  were  silent  in  respect  to  the  right  of  the  person  supplying 
materials  or  labor  to  bring  suit  upon  the  bond,  it  is  likely  that  such 
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suit  might  be  maintained,  for  the  bond  contains  a  covenant  in  such 
a  person's  favor.  The  objection  that  such  plaintiflf  is  not  a  party 
to  the  instrument  on  which  the  action  is  brought  is  not  tenable  when 
the  bond  is  a  deed  poll  containing  a  covenant  in  his  favor.  The  gen- 
erally accepted  common-law  rule  is  that  only  covenantees  named  in 
and  sealing  a  specialty  may  maintain  an  action  of  covenant  thereon, 
and  the  reason  for  inserting  in  the  act  the  requirement  that  suit  shall 
be  broueht  by  the  person  supplying  labor  and  material,  in  the  gov- 
ernment s  name,  for  his  use  and  benefit,  was  probably  to  conform 
the  practice  to  the  rule  generally  supposed  to  be  applicable  to  such 
cases.  But  the  rule  is  not  of  universal  application.  The  exceptions 
are  quite  as  well  established  as  the  rule  itself.  Only  those  who  have 
sealed  a  deed  inter  partes  can  maintain  an  action  of  covenant  upon 
the  deed.  This  is  the  rule  except  when  .abrogated  or  modified  by 
statute.  In  respect  to  a  deed  poll,  however,  the  opposite  rule  pre- 
vails. The  bond  referred  to  in  the  act,  and  here  sued  upon,  is  a 
deed  poll;  and  a  stranger  to  a  deed  poll  may  prosecute  an  action 
upon  a  broken  covenant  therein  which  was  made  for  his  benefit,  pro- 
vided he  be  in  some  manner  designated.  His  name  need  not  be  used. 
He  may  be  one  of  a  class,  as  in  Fellows  v.  Oilman,  4  Wend.  414, 
where  plaintiff  was  held  to  be  entitled  to  sue  a  constable  and  sureties 
upon  his  official  bond  for  breach  of  a  covenant  therein,  "to  pay  to 
each  and  every  person  such  sum  or  sums  of  money  as  the  said  con- 
stable shall  become  liable  for  on  account  of  any  execution  which 
shall  be  delivered  to  such  constable  for  collection."  Another  familiar 
example  of  the  rule  as  to  the  right  of  a  stranger — ^that  is,  one  who 
has  not  signed  the  specialty — to  sue  upon  covenants  in  a  deed  poll 
appears  in  a  case  where  there  has  been  a  breach  of  a  covenant  run- 
ning to  the  grantee,  "his  heirs  and  assigns" ;  they  may  sue  because 
they  are  sufficiently  pointed  out  to  disclose  that  the  covenant  was 
made  for  their  benefit.  It  would  not  be  difficult  to  give  other  illus- 
trations.   See  Jones  v.  Thomas,  21  Grat.  96. 

By  the  act  the  United  States  has  consented  to  the  use  of  its  name  by 
the  real  actor  and  plaintiff.  It  is  reasonably  clear  to  me  that  the  United 
States  is  not  a  substantial  party,  but  merely  a  modal,  formal,  and  nom- 
inal party  to  a  suit  brought  under  the  act  by  one  who  has  supplied  labor 
or  materials  to  the  contractor.  Much  might  be  said  in  favor  of  the 
contention  that  the  provision  touching  the  use  of  the  name  of  the 
United  States  is  permissive  or  directory,  and  not  mandatory.  Upon 
this  question,  however,  I  give  no  opinion,  but  assume  the  provision  to 
be  mandatory. 

3.  By  adopting  the  Constitution  the  states  and  the  people  sur- 
rendered to  the  United  States  certain  of  their  powers.  The  Consti- 
tution is  a  delegation  of  powers  to  the  nation.  Powers  not  so  dele- 
gated nor  prohibited  to  the  states  by  the  Constitution  are  reserved. 
All  the  federal  judicial  power  is  by  the  Constitution  vested  in  one 
Supreme  Court  and  such  inferior  courts  as  Congress  may  from  time 
to  time  establish.  Whatever  is  not  expressly  conceded  to  the  United 
States  is  expressly  reserved  by  the  states.  The  opinion  in  United 
States  V.  Hudson,  7  Cranch,  32,  3  L.  Ed.  259,  contains  the  following 
succinct  statement  of  the  principle : 
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"^he  powers  of  the  general  government  are  made  np  of  concessions  from 
the  several  states ;  whatever  Is  not  expressly  given  to^  the  former  the  latter 
expressly  reserve.  The  judicial  power  of  the  United  States  Is  a  constituent 
part  of  those  concessions.  That  power  is  to  be  exercised  by  courts  organized 
for  the  purpose,  and  brought  into  existence  by  an  effort  of  the  legislative 
power  of  the  Union.  Of  all  the  courts  which  the  United  States  may,  under 
their  general  powers,  constitute,  one  only,  the  Supreme  Court,  possesses  Juris- 
diction derived  immediately  from  the  Constitution,  and  of  which  the  legis- 
lative power  cannot  deprive  it  All  other  courts  created  by  the  general 
government  possess  no  Jurisdiction  but  what  is  given  them  by  the  power  that 
creates  them,  and  can  be  vested  with  none  but  what  the  power  ceded  to  the 
general  government  will  authorize  them  to  confer.*' 

The  judicial  power  of  the  federal  courts,  as  Alexander  Hamilton 
accurately  observed  in  the  Federalist,  No.  83,  is  declared  by  the  or- 
ganic law  to  comprehend  "certain  cases  particularly  specified.  The 
expression  of  these  cases  marks  the  precise  limits  beyond  which  the 
federal  courts  cannot  extend  their  jurisdiction;  because,  the  objects 
of  their  cognizance  being  enumerated,  the  specification  would  be  nu- 
gatory if  it  did  not  exclude  all  ideas  of  more  extensive  authority." 

Section  2  of  article  3  of  the  Constitution  enumerates  the  cases  and 
controversies  to  which  the  national  judicial  power  extends.  It  or- 
dains that  such  power  shall  extend  to  certain  matters,  among  which 
are  "controversies  to  which  the  United  States  shall  be  a  party."  It 
is  probably  within  the  competency  of  Congress  to  confer  upon  the 
Circuit  Court  jurisdiction  of  controversies  to  which  the  United  States 
is  a  mere  formal  and  nominal  party.  Perhaps  the  language  quoted 
is  sufficiently  comprehensive  in  that  regard,  though  it  would  seem 
that  the  main  (if  not  the  sole)  purpose  was  to  concede  and  surrender 
judicial  power  where  the  government  is  a  real  or  interested  party — 
namely,  where  the  United  States  is  in  fact  a  party  to  controversies — 
and  not  to  those  cases  involving  controversies  in  which  the  United 
States  has  no  concern.    McNutt  v.  Bland,  2  How.  9, 11  L.  Ed.  169. 

4.  But  if  it  be  granted  that  the  language  quoted  must  be  construed 
as  being  sufficiently  comprehensive  in  that  regard,  so  that  the  na- 
tional judicial  power  includes  all  controversies  to  which  the  United 
States  is  a  party,  the  next  inquiry  is  whether  Congress  has  conferred 
upon  the  Circuit  Courts  the  power  to  take  cognizance  of  contro- 
versies to  which  the  United  States  is  but  a  nominal  party.  Has 
Congress  partitioned  out  or  allotted  to  Circuit  Courts  power  to  enter- 
tain controversies  in  which  the  United  States  has  no  interest  and  over 
which  it  exercises  no  control  ?  Is  the  United  States  plaintiff  in  the 
controversy  before  the  court,  within  the  meaning  and  intent  of  the 
act  of  August  13,  1888,  c.  866,  25  Stat.  433,  1  Rev.  St.  Supp.  1878,  p. 
611  [U.  S.  Comp.  St.  1901,  p.  608],  the  first  section  of  which  provides 
that  the  Circuit  Courts  shall  have  original  cognizance  of  any  contro- 
versy in  which  the  United  States  is  plaintiff  or  petitioner,  regardless 
of  the  amount  in  dispute?  U.  S.  v.  Sayward,  160  U.  S.  493,  16  Sup. 
Ct.  371,  40  L.  Ed.  608. 

National  courts  inferior  to  the  Supreme  Court  are  clothed  with 
such  powers  as  Congress  has  conferred  upon  them.  The  doctrine, 
negatively  expressed,  is  that  such  courts  have  no  other  or  greater 
jurisdiction  than  that  which  Congress  apportions  to  them.  The  po- 
tential power  ceded  to  the  United  States  by  section  2  of  article  3  o£ 
18SF.— 18 
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the  Constitution  may  be  called  into  exercise  by  Congress,  which  pos- 
sesses the  right  to' establish  inferior  courts,  and  to  partition  among 
them  all  or  any  part  of  the  judicial  powers  not  vested  in  the  Supreme 
Court  Courts  created  by  Congress  can  exercise  such  powers  only 
as  are  expressly  conferred  upon  them.  They  cannot  take  jurisdiction 
by  mere  implication.  They  have  no  jurisdiction  by  intendment. 
Harrison  v.  Hadley,  2  Dill.  229,  Fed.  Cas.  No.  6,137 ;  Ex  parte  Ca- 
brera, 1  Wash.  C.  C.  232,  Fed.  Cas.  No.  2,278 ;  Bank  v.  Roberts,  4 
Conn.  323,  Fed.  Cas.  No.  934 ;  U.  S.  v.  Alberty,  Hempst.  444,  Fed. 
Cas.  No.  14,426.  In  Turner  v.  Bank,  4  Dall.  8, 1  L.  Ed.  718,  the  court 
said: 

"A  Circuit  Court,  however,  is  of  limited  Jurisdiction,  and  has  cognizance, 
not  of  cases  generally,  hut  only  of  a  few  specially  circumstanced,  amounting 
to  a  small  proportion  of  the  cases,  which  an  unlimited  jurisdiction  would 
embrace.  And  the  fair  presumption  is  not,  as  with  regard  to  a  court  of  gen- 
eral Jurisdiction,  that  a  cause  is  within  its  Jurisdiction  unless  the  contrary 
appears,  but  rather  that  a  cause  is  without  its  Jurisdiction  till  the  contrary 
appears." 

Congress  may  withhold  from  the  courts  of  its  creation  jurisdiction 
of  controversies  to  which  the  United  States  is  a  nominal  party.  Un- 
less such  power  is  conferred  it  is  withheld,  for  statutory  courts  can 
have  no  jurisdiction  but  such  as  the  statute  confers.  Sheldon  v.  Hill, 
8  How.  441, 12  L.  Ed.  1147. 

Circuit  Courts  have  cognizance  of  any  controversy  in  which  the 
United  States  is  plaintiff.  In  the  case  at  bar  the  United  States  is 
not,  in  the  proper  sense  or  within  the  intent  of  Congress,  plaintiff  in 
the  controversy  presented,  for  it  is  without  concern  or  interest  there- 
in. Maxwell  himself  recognized  this  fact  when  in  the  title  of  the 
case  he  designated  himself  as  the  plaintiff,  when  he  described  him- 
self in  the  body  of  the  complaint  as  plaintiff,  and  when,  in  the  verifi- 
cation, he  swore  that  he  was  plaintiff.  I  think  Congress  intended  to 
confer  a  jurisdiction  over  suits  and  actions  in  which  are  controversies 
affecting  the  United  States  as  plaintiff,  and  in  which  the  government 
of  the  United  States  is  more  than  a  mere  figurehead.  It  is  firmly 
established  that  "for  purposes  of  jurisdiction  in  the  federal  courts 
regard  is  had  to  the  real  rather  than  the  nominal  party."  Stewart 
V.  Ry.  Co.,  168  U.  S.  445, 18  Sup.  Ct.  105,  42  L.  Ed.  637.  Section  2 
of  article  3  of  the  Constitution  and  the  judiciary  acts  of  Congress  "look 
to  things,  not  names ;  to  the  actors  in  controversies  and  suits,  not  to 
the  mere  forms  or  inactive  instruments  used  in  conducting  them,  in 
virtue  of  some  positive  law" — is  the  declaration  of  the  Supreme  Court 
in  McNutt  V.  Bland,  2  How.  9, 11  L.  Ed.  159,  cited  supra,  which  was 
approved  and  applied  in  Maryland,  for  Use  of  Markley,  v.  Baldwin, 
112  U.  S.  490,  5  Sup.  Ct.  278,  28  L.  Ed.  822.  The  United  States  is 
"a  mere  conduit"  through  which  the  law  affords  a  remedy.  Id.  It  is 
a  modal  party  to  this  action,  but  is  not  a  real  or  substantial  plaintiff  in 
the  controversy  out  of  which  the  action  arises. 

I  am  aware  that  the  learned  judee  who  delivered  the  opinion  in 
United  States  v.  Churchyard  (C.  C.)  132  Fed.  83,  is  of  opinion  that 
in  actions  of  this  kind  Circuit  Courts  have  jurisdiction;  but  I  think 
he  failed  to  give  effect  to  the  principle  that  no  case  is  within  the 
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jurisdiction  of  federal  courts  (inferior  to  the  Supreme  Court)  unless 
Congress  has  unmistakably  conferred  it.  Support  for  the  conclu- 
sion that  this  court  is  without  jurisdiction  is  found  in  the  able  opinions 
of  Judges  Baker  and  Evans,  delivered  in  United  States,  to  use  of 
Lumber  Co.,  v.  Henderlong  (C.  C.)  102  Fed.  2,  and  United  States,  to 
Use  of  Stone  Co.,  v.  Sheridan  (C.  C.)  119  Fed.  236. 

Barrett's  omission  to  challenge  the  jurisdiction  of  this  court  over  the 
subject-matter  is  not  of  moment,  for  the  court  must  of  its  own  motion 
notice  such  want  of  power. 

The  demurrer  of  the  American  Bonding  &  Trust  Company  of  Bal- 
timore is  sustained,  and  an  order  will  be  made  dismissing  the  action 
for  want  of  jurisdiction  of  the  subject-matter. 


McCLAUOHRBT  et  al.  ▼.  KINO,  Sheriff. 
(Circuit  Oourt,  W.  D.  Arkansas,  Ft  Smith  DiylsioD.    February  0,  1905.) 

Rkwabds— Pebfobuancb  of  Sbbvice— Rewabd  fob  Abbest. 

A  reward  offered  "for  the  arrest  of  each  of  the  parties  conylcted"  of 
a  stated  crime  is  not  earned  by  merely  giving  information  to  an  offloer 
which  leads  to  the  arrest  of  a  person  subsequently  convicted. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  42,  Cent  Dig.  Rewards,  ||  7-13.] 

At  Law.    On  demurrer  to  complaint. 

Cravens  &  Cravens  and  Arthur  M.  Jackson,  for  plaintiffs. 
Jorden  E.  Cravens,  for  defendant 

ROGERS,  District  Judge.  The  plaintiffs  allege  for  their  cause  of 
action  that  they  are  citizens  of  the  state  of  Illinois,  and  the  defendant  is 
the  duly  qualified  and  acting  sheriff  of  the  county  of  Johnson  and  state 
of  Arkansas,  and  a  citizen  of  that  state ;  that  on  February  6,  1902,  the 
Bank  of  Clarksville,  in  Johnson  county,  Ark.,  was  robbed  by  a  man 
known,  amon^  other  names,  by  that  of  Fred  Underwood,  and  other 
parties  acting  m  concert,  and  in  robbing  the  bank  they  killed  the  sheriff 
of  Johnson  county,  John  A.  Powers;  that  shortly  thereafter  the  de- 
fendant, who  was  the  successor  in  office  of  John  A.  Powers,  offered  a 
reward  of  $2,750  "for  the  arrest  of  each  of  the  parties  convicted  of 
said  bank  robbery  and  said  murder" ;  that  plaintiffs,  having  ascertained 
about  August  1,  1902,  that  said  Underwood  had  been  arrested  on  the 
26th  of  July,  1902,  by  the  police  officers  in  the  city  of  Evansville,  Ind., 
on  the  charge  of  vagrancy,  and  having  known  that  said  Underwood  was 
suspected  of  being  one  of  the  robbers  of  the  said  Bank  of  Clarksville 
and  one  of  the  murderers  of  said  Powers,  and  knowing  that  said  re- 
ward had  been  offered  for  the  arrest  of  said  Underwockl,  immediately 
notified  the  defendant,  through  Ralph  W.  Cochran,  chief  of  police 
of  Oklahoma  City,  that  said  Underwood  was  under  arrest  in  the  city 
of  Evansville,  in  the  state  of  Indiana,  and  that,  acting  upon  said  in- 
formation so  furnished,  the  said  Joseph  B.  King  immediately  went  to 
said  dty  of  Evansville,  in  the  state  of  Indiana,  and,  acting  in  his  of- 
ficial capacity  of  sheriff,  arrested  said  Underwood,  took  him  into  his 
custody,  and  brought  him  back  to  the  city  of  Clarksville,  Johnson 
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county,  Ark.,  where  he  was  subsequently  tried,  convicted,  and  executed. 
Plaintiffs  further  allege  that  they  have  made  demands  for  the  $2,750 
reward,  and  that  the  said  defendant  refuses  to  pay  it,  and  pray  judg- 
ment for  the  same.    The  defendant  demurs. 

The  court  is  of  opinion  that  the  demurrer  is  well  taken,  and  sustains 
the  same  on  the  following  authorities :  Shuey  v.  U.  S.,  92  U.  S.  73, 
23  L.  Ed.  697 ;  Amis  v.  Conner,  43  Ark.  337;  Everman  v.  Hyman  (Ind. 
Sup.)  28  N.  E.  1022,  84  Am.  St  Rep.  284;  Williams  v.  Railroad  Co. 
(111.)  61  N.  E.  456,  86  Am.  St  Rep.  278;  Juniata  County  v.  McDonald 
(Pa.)  16  Atl.  696 ;  Lovejoy  v.  Ate,  Topeka  &  Santa  F6  R.  Co.,  53  Mo. 
App.  386.  Cases  have  been  cited  more  or  less  at  variance  with  the 
principles  announced  in  these  cases.     Most  of  them  are  easily  distin- 

?Liished  from  the  case  at  bar  by  reason  of  the  difference  in  the  facts, 
here  is,  however,  some  conflict.    This  court,  however,  of  course,  is 
bound  by  the  decision  of  the  Supreme  Court  of  the  United  States,  and  is 
of  opinion  that  the  line  of  authorities  in  support  of  that  doctrine  are 
best  supported  by  reason  and  justice. 
The  demurrer  is  sustained,  with  leave  to  amend 


In  re  OOOPBR. 

(District  Court,  HL  D.  Pennsylvania.    F^mary  2U  1906.) 

No.  2,143. 

Bankbuptot—Tbusteeb—Bubotion— Right  to  Vote— Attobkets. 

V^There  an  attoruey's  retainer  for  a  bankrupt  was  limited  to  the  filing  of 
the  bankrupt's  petition,  and  the  latter  paid  him  no  fee,  the  attorney  was 
not  disqualified  to  accept  claims  from  creditors  sent  to  him  thereafttf 
without  hia  solicitation  or  the  procurement  of  the  bankrupt;  and  to  vote 
on  such  claims  for  the  election  of  a  trustee 

Charles  W.  Eaby,  for  trustee. 
Alfred  Aarons,  for  objecting  creditor. 

J.  B.  McPHERSON,  District  Judge.  The  testimony  taken  before 
the  referee  satisfies  me  that  Mr.  Eaby  was  only  employed  by  the  bank- 
rupt to  file  his  petition,  and  that  his  (^ligation  as  attorney  ceased  at  tfiat 
point  The  bankrupt  paid  him  no  fee,  and  he  seems  to  have  been  en- 
gaged for  the  special  purpose  just  referred  to.  This  being  so,  I  sec 
no  impropriety  in  his  accepting  claims  from  creditors  that  were  sent  to 
him  afterwards  without  his  own  solicitation  or  the  procurement  of  the 
bankrupt,  and  voting  upon  them  for  trustee.  There  is  no  evidence  of 
any  collusion  between  the  bankrupt  and  the  attorney  or  the  trustee,  nor 
that  the  trustee  was  chosen  in  the  bankrupt's  interest,  nor  that  the  elec- 
tion was  in  any  degree  influenced  by  the  bankrupt  or  the  trustee.  I 
have  no  disposition  to  relax  the  wholesome  rule  that  the  courts  are  dis- 
posed to  enforce  regarding  this  subject;  on  the  contrary,  I  fully  agree 
that  neither  the  bankrupt  nor  his  attorney  should  be  permitted  to  have 
any  influence  in  the  election  of  the  trustee.  But  where  the  relation  of 
attorney  and  client  was  originally  so  limited,  and  had  in  effect  come  to 
an  end,  and  where  there  is  no  ground  even  for  suspicion  of  concealment 
or  collusion,  I  think  it  would  be  unduly  harsh  to  prc^bit  the  attorney 
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from  accepting  the  claims  of  creditors,  since  he  would  not  be  permitted 
to  represent  the  bankrupt  in  any  further  stage  of  the  proceeding,  even 
if  he  should  desire  to  do  so.  The  whole  transaction  was  in  thorough 
good  faith,  and  the  peculiar  circumstance  of  the  case,  including  the  bank- 
rupt's disappearance,  leave  no  doubt  in  my  mind  about  the  personal  and 
professional  rectitude  of  all  concerned. 
The  referee's  approval  of  the  trustee's  election  is  affirmed. 


LONG  et  aL  v.  LOCKMAN. 

(District  Court,  D.  Colorado.    January  25,  1005.) 

No.  836. 

lRTOI.UIfTABT  BANKBUirrcnr— JUBISDIOTION— REBIDBNOK— ESTOFPEL* 

An  involuntary  bankruptcy  proceeding  having  been  commenced  against 
decedent  In  Arkansas,  he  filed  a  sworn  plea  to  the  jurisdiction,  denying 
his  residence  in  that  state,  and  asserting  that  he  was  a  resident  of 
Colorado,  whereupon  the  proceeding  was  dismissed,  and  the  creditors, 
at  considerable  expense,  commenced  a  new  proceeding  in  Colorado, 
pending  which  the  bankrupt  died.  Held^  that  the  bankrupt's  adminis- 
trator was  estopped  to  deny  in  such  proceeding  that  the  bankrupt  was 
a  resident  of  Colorado. 

H  W.  Currey  and  W.  L.  Dayton,  for  creditors. 

Bicksler,  McLean  &  Bennett  and  A.  M.  Berry,  for  administrator. 

McPHERSON,  District  Judge.  This  is  a  proceeding  in  invol- 
untary bankruptcy  instituted  against  R.  H.  Williams,  since  which 
time  he  has  died.  That  he  was,  at  the  time  the  proceedings  were 
brought,  insolvent,  in  my  judgment,  is  not  open  to  debate,  and  I 
am  content  in  stating  the  fact.  And  it  is  equally  clear  to  my  mind 
that  he  had  within  the  statutory  period  transferred  and  concealed 
his  assets,  and  for  the  fraudulent  purpose  of  defeating  his  creditors, 
who  became  such  by  being  swindled,  cheated,  and  defrauded  by 
Williams.  There  is  no  one  fact  of  which  the  court  is  apprised, 
connected  with  the  so-called  business  transactions  of  Williams^  but 
that  merits  condemnation,  and  the  fact  that  he  is  dead  in  no  sense 
mitigates  the  conclusion  reached.  Judge  Trieber,  when  the  case 
was  before  him,  as  reported  in  120  Fed.  34,  35,  tempered  his  lan- 
guage when  he  said : 

•The  debtor  [Williams]  is  a  gambler,  traveling  from  place  to  place  plying  his 
vocation.  He  arrived  at  Hot  Springs,  Arkansas,  in  this  district,  and  had 
carried  on  his  business  there  for  two  months  prior  to  the  filing  of  the  petition 
to  have  him  adjudicated  a  bankrupt,  which  was  for  a  longer  period  than  he 
has  carried  on  his  business  or  resided  in  any  other  district." 

The  District  Court  for  the  Western  District  of  Arkansas  Qudge 
Trieber  presiding)  dismissed  the  proceedings  because  of  a  want  of 
jurisdiction,  for  that  the  said  Williams  was  not  a  resident  of  that 
district.  Within  a  few  days  the  petition  was  filed  herein  Qanuary 
8, 11^03).  March  2,  1903,  the  subpoena  having  been  served  by  pub- 
lication, the  alleged  bankrupt  appeared  in  this  court  by  counsel  and 
attacked  the  petition,  and  on  the  following  day  moved  to  dismiss 
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the  proceeding.  A  few  days  thereafter  (March  23,  1903)  the  motion 
was  denied,  and  an  amendment  to  the  petition  was  required  the 
following  day,  which  order  the  petitioning  creditors  complied  with. 
The  alleged  bankrupt  asked  for  time  in  which  to  answer,  which  was 
refused.  For  this  error  the  judgment  of  adjudication  was  reversed 
by  the  Circuit  Court  of  Appeals.  132  Fed.  1.  An  answer  having 
been  filed,  and  evidence  having  been  taken  and  offered,  the  conten- 
tion, in  addition  to  denying  insolvency  and  acts  of  bankruptcy,  now 
is  that  this  court,  like  the  District  Court  of  Arkansas,  is  without 
jurisdiction,  because  his  residence  or  domicile  when  the  case  was 
brought  was  elsewhere  than  Colorado,  to  wit,  Missouri. 

The  evidence  shows  that  there  is  a  son  (a  lad)  of  Williams,  by 
a  wife  some  years  deceased.  Williams  had  no  home  at  any  place. 
Wherever  the  evidence  shows  him  to  have  been — whether  in  Col- 
orado, Arkansas,  or  Missouri — he  stopped  at  hotels,  boarding 
houses,  and  restaurants.  For  a  year  or  more  prior  to  his  death, 
it  is  claimed,  he  had  what  some  of  the  witnesses  call  a  "common- 
law  wife."  But  she  has  not  testified  in  this  case,  although  residing 
now  at  Wichita,  Kan.,  as  claimed.  A  few  days  before  this  pro- 
ceeding was  brought,  Williams  registered  at  a  hotel  in  Arkansas 
as  from  "Colorado."  As  every  person  must,  for  jurisdictional  pur- 
poses, have  a  domicile  somewhere,  and  cannot  be  treated  as  a  vag- 
abond, although  he  may  in  fact  be  one,  if  this  were  an  original  ques- 
tion I  would  find  that  he  was  a  resident  of  southwestern  Missouri 
when  the  petition  was  filed.  He  had  been  there  more  than  else- 
where, and  covering  a  longer  period  of  time.  It  was  there  that  the 
conspiracies  were  formed,  and  most  of  them  consummated,  con- 
nected with  which  so  many  were  swindled  in  such  large  sums  in 
his  fraudulent  "foot-racing  schemes."  The  evidence  is  very  slight 
as  to  any  residence  in  Colorado,  and  there  is  reliable  evidence  that 
he  did  not  reside  in  Colorado.  But  for  jurisdictional  purposes  he 
resided  somewhere,  and  that  residence  was  in  one  of  the  three  states 
named.  It  has  been  judicially  determined  on  his  motion  that  it  was 
not  in  Arkansas.  Therefore  it  must  have  been  either  in  Missouri 
or  Colorado.  But  as  against  the  greater  weight  of  the  evidence, 
that,  as  an  original  question,  his  residence  was  in  Missouri,  is  the 
one  fact  that  he  registered  as  from  Colorado ;  and,  in  my  opinion, 
the  controlling  fact  is  that  when  his  case  was  before  Judge  Trieber. 
in  Arkansas,  Williams,  in  person,  in  order  to  defeat  the  jurisdiction 
of  that  court,  presented  his  own  affidavit  that  he  was  a  resident  of 
Colorado ;  and,  the  case  being  dismissed  in  Arkansas,  the  petition- 
ing creditors,  acting  upon  that  affidavit,  lodged  the  case  in  this 
court,  and  at  much  expense.  The  petitioning  creditors  acted  upon 
that  affidavit.  They  brought  the  case  here.  They  by  so  doing 
have  given  time  and  incurred  expense.  If  Williams  were  living, 
the  lapse  of  time  would  defeat  a  proceeding  in  bankruptcy  in  Mis- 
souri or  elsewhere.  But  when  the  anawer  herein  was  filed,  and  the 
Missouri  residence  asserted,  Williams  was  dead,  and,  of  course, 
proceedings  in  bankruptcy  could  not  be  instituted.  Therefore  how 
can  it  be  said  that  this  court  is  without  jurisdiction?  To  so  hold  is 
to  place  a  premium  upon  perjury.     The  administrator  cannot  do 
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that  which  Williams  could  not  do  if  he  were  alive  and  here  defend- 
ing. In  my  opinion,  Williams  in  his  lifetime  was,  and  the  admin- 
istrator now  is,  estopped  from  denying  that  his  residence  was  in 
Colorado  when  the  petition  herein  was  filed.  There  is  no  claim 
that,  between  the  time  he  filed  his  affidavit  before  Judge  Trieber  and 
the  time  the  petition  herein  was  filed,  Williams  had  changed  his 
residence.  It  was  at  one  and  the  same  place  on  both  dates.  Every 
element  of  estoppel  is  in  the  evidence,  and  the  evidence  on  that 
question  is  not  in  conflict.  Williams,  under  oath,  said  his  residence 
was  in  Colorado.     He  received  the  advantage  from  that  oath.     The 

Petitioning  creditors  acted  on  it.  They  filed  their  petition  here. 
'hey  have  incurred  much  expense  by  reason  of  that  oath.  It  can- 
not now  be  controverted.  It  could  not  be  of  interest  to  any  one  if  I 
were  to  follow  counsel  on  both  sides,  in  their  elaborate  and  able 
arguments  upon  the  meaning  of  the  words  "residence"  and  "domi- 
cile." Williams,  in  his  plea  to  the  jurisdiction  of  the  Arkansas 
court,  supported  by  his  affidavit,  meant  to  say,  and  did  say,  and 
Judge  Trieber  so  understood  it,  that  the  "residence"  was  in  Colorado, 
so  that  this  court  only  had  jurisdiction  over  him  in  a  bankruptcy 
proceeding,  and  that  for  that  reason  the  court  in  Arkansas  was 
without  jurisdiction.  Neither  could  it  be  of  interest  to  any  one  if 
I  were  to  review  the  many  cases  cited  for  and  against  the  proposi- 
tion that  it  is  competent  to  show  what  Williams  said  in  his  peri- 
patetic visits,  sometimes  in  one  state  and  sometimes  in  another. 
I  pass  those  questions  by,  and  hold  that  this  court  has  jurisdiction 
upon  the  grounds  of  estoppel.  And  that  filing  pleadings,  offering 
evidence,  making  objections,  obtaining  rulings,  and  so  forth,  in  one 
case,  may  be  an  estoppel  in  another  case,  see  the  following :  Davis 
V.  Wakelee,  156  U.  S.  680,  16  Sup.  Ct.  655,  39  L.  Ed.  578;  Sullivan 
V.  Colby,  71  Fed.  460,  18  C.  C.  A.  193 ;  R.  R.  v.  Howard,  13  How. 
307,  336,  14  L.  Ed.  157;  Michels  v.  Olmstead,  157  U.  S.  198,  15  Sup. 
Ct.  580,  39  L.  Ed.  671 ;  Busch  v.  Wilcox  (Mich.)  64  N.  W.  485. 

There  will  be  an  adjudication  of  bankruptcy,  and  a  reference  of 
the  case  to  a  referee* 


In  re  WHITE. 

(District  Oourt,  B.  D.  Pennsylvania.    Febmary  1,  1005.) 

No.  2,073. 

1.  BaHKBUPTOT— IWTOLUKTABT    PBOCMDINGS— PETITION. 

A  petition  In  Involuntary  bankruptcy  should  state  the  nature  of  the 
petitioners'  claims,  but  an  omission  in  that  respect  may  be  cured  by 
amendment 

2.  Bahe. 

A  petition  in  involuntary  bankruptcy  must  show  that  the  defendant 
Is  not  within  one  of  the  classes  excepted  from  the  operation  of  the  act, 
either  by  a  negative  averment  to  that  effect,  or  by  a  direct  averment 
of  his  principal  business ;  but  a  petition  defective  in  that  respect  may  be 
amended, 
ft.  Baio— A^TB  OF  Bankbuptot— Sufficiency  of  Aixegation. 

An  averment  in  an  Involuntary  petition  that  defendant,  who  was  a 
merchant,  committed  an  act  of  bankruptcy  by  conveying  a  part  of  his 
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property,  consisting  of  real  estate  described,  to  a  person  named,  with  In* 
tent  to  hinder,  delay,  and  defraud  his  creditors,  is  sufficient 
4  Bahx. 

An  averment  of  an  act  of  bankruptcy  by  the  transfer  or  removal  ot 
property  with  Intent  to  hinder,  delay,  or  defraud  creditors  should  state 
facts  and  circumstances  from  which  such  Intent  may  be  Inferred;  and 
an  allegation  merely  that  defendant,  who  was  a  retail  merchant,  trans- 
ferred and  removed  goods  from  his  store  with  Intent  to  hinder,  delay, 
and  defraud  creditors.  Is  Insufficient,  no  facts  being  alleged  to  show  that 
such  goods  were  not  sold  and  removed  in  the  ordinary  course  of  his  busi- 
ness. 

In  Bankruptcy.    On  demurrer  to  petition. 

Reber  &  Downs,  for  petitioners. 
Henry  N.  Wessel,  for  alleged  bankrupt 

HOLLAND,  District  Judge.  Upon  a  reargument  on  the  demurrer 
in  this  case,  I  have  concluded  the  opinion  and  order  filed  at  the  first 
hearing  should  be  modified  in  accordance  with  this  decision  and  order 
following.  The  demurrer  to  the  involuntary  petition  filed  by  cred- 
itors in  this  case  alleges  that  it  is  defective,  for  the  reasons : 

•*(1)  It  does  not  set  forth  when  the  goods  were  sold  and  delivered  by  the 
said  alleged  creditors,  nor  the  amount  of  the  securities  held  by  the  petitioners, 
nor  the  manner  In  which  the  value  of  the  securities  is  fixed.  (2)  It  does  not 
aver  that  deponent  Is  not  one  of  the  class  excepted  by  the  act  of  Congress 
relative  to  bankruptcy.  (3)  The  averments  relative  to  the  transfer  of  prop- 
erty are  insufficient  in  that  It  does  not  aver  any  facts  showing  an  act  of 
bankruptcy,  but  merely  states  legal  conclusions,  and  uses  the  phraseology  set 
forth  In  the  act  of  Congress." 

The  petition  sets  forth  that  the  three  creditors  therein  named 
"have  provable  claims  amounting  in  the  aggregate,  in  excess  of 
securities  held  by  them,  to  the  sum  of  five  hundred  dollars."  They 
further  state  that  the  "nature"  and  "amount"  of  these  claims  follow. 
Thus  far  the  petitioners  have  followed  the  form  prescribed  by  gen- 
eral order  37  of  the  Supreme  Court  prescribing  the  forms  in  bank- 
ruptcy ;  but  in  stating  their  claims,  while  the  amount  is  given,  the 
nature  of  the  claim  is  not  set  forth,  and  in  that  it  is  defective,  which, 
however,  can  be  amended  .so  as  to  meet  the  requirements  of  the  act. 

The  petition  also  fails  to  state  the  business  in  which  the  bankrupt 
was  engaged,  and  in  this  it  is  defective.  It  is  true,  as  contended 
for  by  counsel  for  the  petitioners,  that  from  the  face  of  the  petition 
it  can  be  gathered  inferentially  that  he  was  engaged  in  the  mercan- 
tile business  in  Philadelphia,  and  was  not  a  farmer  or  wage-earner; 
but  this  depends  upon  averments  in  other  portions  of  the  petition 
as  to  acts  of  bankruptcy  committed  by  the  alleged  bankrupt.  It 
is  necessary  that  the  petition  should  show  either  by  a  negative  aver- 
ment that  the  alleged  bankrupt  is  not  one  of  the  excepted  class,  or 
it  must  so  clearly  appear  from  a  specific  statement  as  to  the  busi- 
ness in  which  he  was  engaged  as  to  exclude  the  inference  that  his 
principal  business  could  be  one  of  the  excepted  class  under  the  act ; 
but  this  omission  is  not  fatal  to  the  petition,  and  can  be  amended. 
In  re  Bellah,  8  Am.  Bankr.  Rep.  310, 116  Fed.  69 ;  Beach  v.  Macon 
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Grocery  Co.,  120  Fed.  736,  57  C.  C.  A.  150 ;  Loveland,  Bankruptcy, 
p.  142,  note  9 ;  In  re  Brett,  12  Am.  Bankr.  Rep.  496, 130  Fed.  981. 
The  petition  alleges  that  the  bankrupt — 

**0n  or  before  the  24th  day  of  October,  1904,  while  Insolyent,  conyeyed  a  part 
of  hlfl  property,  namely,  premises  615-17  South  Sixth  St,  and  610  Rodman 
St,  In  the  city  of  Philadelphia,  to  one  Weinstein,  with  intent  to  hinder,  delay, 
and  defraud  his  creditors;  and,  further,  said  Solomon  White  almost  daily 
between  October  1, 1004,  and  October  29th,  and  at  other  times  while  insolvent, 
transferred  and  removed  a  part  of  his  property,  consisting  of  dry  goods  and 
an  assortment  of  notions  and  gents'  furnishings,  from  his  place  of  business, 
8  North  Third  St,  Philadelphia,  with  intent  to  hinder,  delay,  and  defraud 
creditors.  The  value  of  said  property  transferred  is  at  least  ^,000.  Said 
dry  goods  and  notions  and  gents'  furnishings  were  transferred  to  numerous 
parties,  whose  names  are  unknown  to  your  petitioners.** 

This  specification  states  in  the  first  part  the  real  estate  transferred 
and  to  whom,  together  with  its  location  and  the  date  of  the  transfer, 
with  an  intent,  it  is  alleged,  to  hinder,  delay,  and  defraud  his  creditors. 
The  facts  here  stated  are  very  few,  and  this  specification  is  barely  over 
the  line  which  divides  it  from*  those  held  to  be  insufficient,  and  probably 
could  not  in  all  cases  be  regarded  as  a  precedent;  but  what  follows 
simply  specifies  the  property  which  is  alleged  to  have  been  "transferred 
and  removed"  and  the  place  from  which  the  transfer  and  removal  was 
made.  The  difference  between  this  specification  and  that  contained 
in  Re  Milgraum  &  Ost  (D.  C.)  129  Fed.  827,  is  that  in  the  latter  case 
it  is  charged  that  the  property  was  not  only  transferred  and  removed, 
but  that  it  was  concealed  in  a  certain  place,  which  is  named.  White, 
the  alleged  bankrupt,  was  in  the  business  of  selling  dry  goods  and  an 
assortment  of  notions  and  gents'  furnishings,  and  a  "transfer  and  re- 
moval" of  his  property  could  have  been  lawfully  made  in  the  usual 
course  of  trade.  So  that  the  statement,  as  it  stands,  charges  an  act 
which  he  had  a  lawful  right  to  perform.  Of  course,  it  is  alleged 
to  have  been  done  with  intent  to  hinder,  delay,  and  defraud  creditors  ; 
but  there  is  no  statement  in  the  specification  from  which  this  inference 
could  be  drawn,  as  was  found  in  the  Milgraum  &  Ost  Case,  wherein 
it  is  charged  that  he  concealed  his  property,  naming  it. 

This  might  be  said  of  the  first  part  of  this  specification,  except  for 
the  fact  that  Solomon  White  was  not  in  the  business  of  selling  real 
estate,  and,  under  all  the  circumstances,  it  might  be  said — although  the 
inference  does  not  necessarily  arise — ^that  a  conveyance  of  his  real 
estate  was  done  with  intent  to  hinder,  delay,  and  defraud  his  creditors. 
However,  we  have  concluded  that  the  first  part  of  the  specification 
may  be  permitted  to  stand,  but  that  the  second  part  should  be  amended. 
The  cases  are  reviewed  in  Re  Bellah,  8  Am.  Bankr.  Rep.  310,  116  Fed. 
69.  It  is  held  that  it  is  sufficient,,  in  specifications  against  a  discharge, 
to  aver  a  failure  to  keep  books  in  the  words  of  the  act  alone,  because 
those  words  set  forth  all  the  elements  necessary  to  establUh  the  evil 
intent,  and  no  further  details  can  be  given.  In  re  Ginsburg,  12  Am. 
Bankr.  Rep.  469,  130  Fed.  627 ;  Godshalk  v.  Sterling,  12  Am.  Bankr. 
Rep.  302,  129  Fed.  680.  Yet  these  same  cases  hold,  following  numer- 
ous others,  that  both  in  petitions  and  specifications  of  a  discharge,  alle- 
gations of  a  disposition  of  property  to  hinder,  delay,  and  defraud  cred- 
itors are  insufficient,  if  stated  merely  in  the  language  of  the  act.    It  is 
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necessary  to  state  facts  and  circumstances  from  which  the  inference 
can  be  drawn  that  the  disposition  of  the  property  was  done  with  the 
evil  intent  Solomon  White  was  engaged  in  the  sale  of  the  kind  of 
merchandise  mentioned  in  the  specifications,  and,  when  sold,  it  was 
removed  from  his  premises,  as  he  had  a  right  to  do.  This  averment  is, 
therefore,  insufficient,  as  there  are  no  facts  whatever  to  indicate  that 
the  transfer  or  removal  was  done  with  the  intent  charged,  and  not  in 
the  due  course  of  trade. 

In  Re  Bellah,  supra,  the  source,  identity,  amount,  and  receipt  by 
the  defendant  of  the  fund  which  he  was  charged  with  concealing  were 
distinctly  stated,  although  the  place  of  concealment  and  manner  of 
concealment  were  not  given.  It  was  held  sufficient  in  Re  Milgraum 
&  Ost,  supra,  to  allege  a  concealment  of  property  specified,  together 
with  the  amount  and  the  place  from  whidi  it  was  taken  and  the  place 
in  which  it  was  concealed.  In  re  Hark,  135  Fed.  603,  the  date,  amount, 
and  kind  of  property  alleged  to  have  been  concealed,  together  with 
the  place  from  which  it  was  taken,  although  the  place  of  conceal- 
ment was  alleged  to  have  been  unknown  *to  the  petitioners,  was  held 
sufficient.  In  all  these  cases  the  averments  are  sufficiently  specific  to 
give  the  alleged  bankrupt  notice  of  what  he  will  be  expected  to  meet, 
and,  at  the  same  time,  taken  togetlier,  the  inference  can  fairly  be  drawn 
that  tihe  disposition  of  the  property  as  alleged  was  done  with  the  evil 
intent  prohibited  in  the  act,  to  wit,  the  intent  to  hinder,  delay,  and  de- 
fraud creditors. 

The  petitioners  will  be  permitted  to  amend  their  petition,  in  accord- 
ance with  this  opinion,  on  or  before  March  20,  1905;  otherwise,  the 
objection  to  the  second  part  of  this  specification  will  be  sustained. 


KBLLBR  v.  KANSAS  CITY,  ST.  L.  &  0.  R.  CO.  et  aL 

HARMON  ▼.  LOUISIANA  ft  M.  R.  R.  CO.  et  aL 

(Circuit  Court,  B.  D.  Missouri,  B.  D.    April  15.  1903.) 

1.  RRifOTAi.  or  Causes— DiVEBSK  CiTizENsnip— Joinder  of  Doicestio  Cob- 

FOBATION. 

The  Circuit  Court  has  no  Jurisdiction  over  an  action  by  a  citizen  of 
this  state  for  injuries,  brought  against  both  a  domestic  and  a  foreign 
corporation,  where  there  is  any  right  of  action,  or  any  reasonable  ground 
to  claim  a  right  of  action,  against  the  domestic  corporation,  and  where 
no  separable  controversy  is  claimed  to  exist 

[Ed.  Note. — ^Diverse  citizenship  as  a  ground  of  federal  jurisdiction,  see 
notes  to  Shipp  v.  Williams,  10  C.  C.  A.  249;  Mason  v.  Dullagham,  27  C 
C.  A.  298.] 

2.  Railboads— Leases— Continuing  Liability  or  Lessor. 

Under  Rev.  St  Mo.  1899,  §  1060,  authorizing  foreign  railroad  corpora- 
tions to  lease  or  purchase  lines  of  railroad  within  the  state,  and  declaring 
a  domestic  corporation  which  so  leases  its  lines  to  a  foreign  corpora- 
tion, "liable  as  if  it  operated  the  road  Itself,"  a  domestic  corporation 
which  has  leased  its  road  to  a  foreign  corporation  is  liable  for  Injuries 
inflicted  by  the  lessee  in  the  operation  of  the  road. 

[Ed.  Note.— For  cases  in  point,  see  vol  41,  Cent  Dig.  Railroads,  S§  802- 
816.] 
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8.  Sams— Debatable  LiABiiiiTT— Decision  by  State  Couet. 

Where  a  domestic  corporation  Is  Joined  as  defendant  with  a  foreign 
corporation,  plaintiff  has  the  right  to  a  trial  In  the  state  conrt  If  the 
liability  of  the  domestic  corporation  Is  fairly  debatable,  unless  his  coo^ 
dact  in  joining  the  domestic  corporation  amounts  to  a  fraudulent  inter- 
ference with  the  jurisdiction  of  the  federal  oourta, 

4.  Same— PBTiTioif B  fob  Removal-^Sbounds. 

A  contention  that  a  suit  against  a  domestic  and  against  a  foreign 
corporation  presents  a  separable  controversy,  and  Is  removable  to  the 
Circuit  Court,  under  the  judiciary  act  of  March  3,  1887,  c.  373,  24  Stat. 
552,  as  amended  by  the  act  of  August  13,  1888.  c.  866,  25  Stat  433  [U.  S. 
Comp.  St  1901,  p.  508],  cannot  be  considered  on  the  hearing  of  a  petition 
for  removal  where  the  petition  is  not  grounded  on  any  such  proposltioa 

[Eid.  Note. — Separable  controversy  as  ground  for  removal  of  cause  to 
federal  court,  see  notes  to  Bobbins  v»  Ellenbogen,  18  C«  C  A.  86;  Mecke 
T.  Valleytown  Mineral  Co.,  35  a  C  A.  155.] 

George  Robertson,  for  plaintiff  Keller. 

Frank  P.  Walsh  and  George  Robertson,  for  plaintiff  Harmon. 

Franklin  Houston,  for  defendants. 

ADAMS,  District  Judge.  These  two  cases  are  now  before  the  court 
on  motions  to  remand  them  to  the  circuit  court  of  Audrain  county, 
whence  they  came  by  removal.  The  petitions  for  removal  in  both 
cases  were  made  by  the  Chicago  &  Alton  Railway  Company  alone.  It 
alleged  in  the  first-mentioned  case  that  the  Kansas  City,  St.  Louis  & 
Chicago  Railroad  Company  was  made  a  defendant  for  the  sole  purpose 
of  fraudulently  defeating  the  jurisdiction  of  the  courts  of  the  United 
States,  and  that  the  joining  of  that  company  with  the  Chicago  &  Alton 
Railway  Company  as  defendant  was  a  mere  pretense  and  device  to  oust 
the  jurisdiction  of  the  federal  courts,  and  that  in  the  last-mentioned 
case  the  joining  of  the  Louisiana  &  Missouri  River  Railroad  Com- 
pany was  done  fraudulently  and  for  the  purpose  of  defeating  the  ju- 
risdiction of  the  federal  courts.  It  is  further  alleged  that  the  real  cause 
of  action  in  both  cases  was  against  the  Chicago  &  Alton  Railway  Com- 
pany alone,  because  it  was  solely  in  possession  of  and  operating  the 
railroad  at  the  time  of  the  injury  to  plaintiffs'  intestates.  There  is  no 
averment  in  the  petitions  for  removal  to  this  court  that  the  causes  of 
action  were  separable,  within  the  meaning  of  the  judiciary  act  of 
March  3,  1887,  c  373,  24  Stat.  652  [U.  S.  Comp.  St.  1901,  p.  608], 
and  that  for  that  reason  the  Chicago  &  Alton  Railway  Company  might 
remove  the  causes  to  this  court  The  last-mentioned  company  places 
its  sole  reliance  for  the  right  of  removal  upon  the  alleged  ground  that 
the  joining  of  the  other  railroad  company  with  it  in  each  of  the  two 
cases  in  question  was  not  done  in  eood  faith,  but  only  for  the  purpose 
of  preventing  the  real  defendant  from  availing  itself  of  the  right  ac- 
corded to  it  by  law  to  remove  its  cause  to  this  court  for  a  trial. 

The  plaintiffs*  petitions,  as  well  as  the  petitions  for  removal  in  both 
cases,  disclose  the  fact  that  the  Chicago  &  Alton  Railway  Company 
was  at  the  time  of  the  injury  in  question  operating  the  road  of  the 
Kansas  City,  St.  Louis  &  Chicago  Railroad  Company  by  virtue  of  a 
lease  and  running  arrangement  made  pursuant  to  an  act  of  the  Assem- 
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bly  of  the  state  of  Missouri  in  the  year  1870,  which  is  now  section  1060, 
Rev.  St.  1899,  and  that  the  Chicago  &  Alton  Railway  Company  was 
also  at  the  time  of  the  injury  in  question  operating  the  Louisiana  & 
Missouri  River  Railroad  Company  under  a  lease  and  running  arrange- 
ment made  pursuant  to  the  same  law.  The  facts  disclosed  by  the 
pleadings  also  show  that  the  Chicago  &  Alton  Railway  Company  is 
a  corporation  of  the  state  of  Illinois,  and  therefore  a  citizen  of  that 
state  for  jurisdictional  purposes ;  that  the  Kansas  City,  St.  Louis  & 
Chicago  Railroad  Company  and  the  Louisiana  &  Missouri  River  Rail- 
road Company  were  both  corporations  of  the  state  of  Missouri,  and 
therefore  citizens  of  the  state  of  Missouri  for  jurisdictional  purposes ; 
that  the  plaintiflF  in  each  of  the  foregoing  cases  was  also  a  citizen  of 
the  state  of  Missouri.  To  sustain  the  jurisdiction  of  this  court,  it  must 
be  held  that  there  was  no  right  of  action,  or  any  reasonable  ground 
to  claim  such  right  of  action,  against  the  Kansas  City,  St.  Louis  & 
Chicago  Railroad  Company  in  one  case,  and  the  Louisiana  &  Mis- 
souri River  Railroad  Company  in  the  other  case.  If  there  was  such 
a  cause  of  action,  it  would  be  between  citizens  of  the  same  state,  and 
therefore  not  within  the  jurisdiction  of  this  court. 

The  charge  in  the  petition  for  removal,  as  already  seen,  is  based 
exclusively  on  the  proposition  that  the  joining  of  the  two  corporations 
in  each  case  was  in  bad  faith,  and  done  solely  for  the  purpose  of  pre- 
venting the  Chicago  &  Alton  Railway  Company  from  availing  itself  of 
its  right,  as  a  citizen  of  another  state,  to  remove  its  causes  into  the 
federal  court. 

By  reference  to  section  1060,  Rev.  St.  Mo.  1899,  it  is  found  that 
power  is  thereby  conferred  upon  any  railroad  organized  in  any  other 
state  to  lease  or  purchase  any  railroad  or  any  part  of  a  railroad  lying 
within  this  state.  It  is  also  provided  by  that  statute  that  any  corpora- 
tion within  this  state  leasing  its  road  to  a  corporation  of  another  state, 
or  making  any  running  arrangement  with  such  corporation,  "shall  re- 
main liable  as  if  it  operated  the  road  itself."  This  last  provision  was 
obviously  inserted  in  the  statute  for  the  purpose  of  subjecting  any 
foreign  corporation  that  might  be  engaged  in  operating  a  railroad 
under  a  lease  or  other  running  arrangement  in  this  state  to  liability 
in  all  suits  instituted  in  this  state,  by  continuing  the  liability  of  the 
leased  road  itself,  which  is  being  operated  by  it.  The  act  of  the  Legis- 
lature of  1870,  above  referred  to,  received  a  construction  in  the  case 
of  Smith  V.  Pacific  Railroad  Company,  61  Mo.  17.  That  suit  was 
brought  against  the  Pacific  Railroad  Company  for  damages  occasioned 
by  a  servant  of  the  Atlantic  &  Pacific  Railroad  Company  while  op- 
erating a  train  upon  a  branch  line  from  Tipton  to  Booneville  after  such 
branch  line  had  been  leased  by  the  Pacific  Railroad  Company  to  the 
Atlantic  &  Pacific  Railroad  Company.    The  court  there  remarks : 

'The  lease  was  made  under  this  act  and  by  Its  authority,  and,  however 
singular  the  above  provision  [referring  to  the  provision  making  the  lessor 
company  liable  as  If  it  operated  the  road  Itself]  may  seem,  it  was  accepted 
by  the  companies,  who  bought  and  sold  under  it  This  construction  seems 
plain.  ♦  •  ♦  Both  corporations  are  expressly  declared  liable — ^the  leasing 
corporation  the  same  as  though  no  lease  had  been  made." 
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The  same  court,  in  the  case  of  State  ex  rel.  Crumpacker  v.  Chicago, 
Burlington  &  Kansas  City  Railway  Company,  89  Mo.  623,  14  S.  W. 
522,  holds  that  the  Legislature,  in  giving  a  corporation  of  another 
state  power  to  purchase  a  railroad  in  this  state,  with  the  privileges 
and  franchises  belonging  to  it,  had  the  right  to  prescribe  the  terms  upon 
which  the  purchase  should  be  made.  The  principle  thus  announced 
fully  covers  the  facts  involved  in  this  case.  Accordingly  it  may  be 
safely  stated  that  the  plaintiffs  in  the  two  cases  now  under  consid- 
eration have  the  authority  of  the  Supreme  Court  of  the  state  of  Mis- 
souri in  support  of  their  contention  that  the  lessor  roads  are  still  liable 
for  the  negligent  operation  of  the  railroads  in  question  by  the  lessee 
company.  But  it  is  argued  that,  even  if  there  be  a  liability  against  the 
lessor  companies  as  well  as  the  lessee  company,  such  liability  h  not 
joint,  but  several,  and  therefore  that  the  two  companies  are  improperly 
made  codefendants  in  these  cases.  This  argument,  in  itself,  is  unwar- 
ranted by  the  facts  relied  upon  in  the  petition  for  removal,  and  can  only 
be  considered  as  bearing  on  the  issue  whether  the  suits  were  instituted 
against  both  companies  for  the  sole  purpose  of  preventing  removal 
to  this  court.  Two  persons,  whether  natural  or  artificial,  may  .un- 
doubtedly be  joint  tort-feasors  in  the  commission  of  an  act  of  negli- 
gence ;  and  the  language  of  section  1060,  supra,  may  contemplate  that 
the  lessor  company  shall,  for  all  purposes  of  liability,  be  treated  as 
operating  the  road  together  with  the  lessee,  to  whom  its  actual  opera- 
tion is  committed. 

The  plaintiffs,  unless  their  conduct  amounts  to  a  fraudulent  inter- 
ference with  federal  jurisdiction,  and  this  I  am  not  able  to  find  from 
the  facts  before  me,  have  a  perfect  right  to  have  these  debatable  ques- 
tions determined  in  the  court  of  their  own  selection.  These  questions 
will  necessarily  arise  in  the  defense  of  these  actions,  and  may  then  be 
heard  and  passed  upon.  It  is  sufficient  for  the  present  purposes  that 
the  averments  made  in  the  petitions  for  removal  of  these  cases,  to  the 
effect  that  they  were  instituted  against  the  two  companies  fraudulently 
for  the  mere  purpose  of  preventing  the  jurisdiction  of  this  court  over 
the  cases,  are  not  sustained. 

Another  feature  of  the  argument  of  these  cases  is  that  they  present 
a  separable  controversy,  and  that  the  right  of  removal  arose  under 
Judiciary  Act  March  3,  1887,  c.  373,  24  Stat.  662,  as  amended  bv 
Act  Aug.  13,  1888,  c  866,  26  Stat  433  [U.  S.  Comp.  St  1901,  p.  608]. 
This  contention,  however  meritorious  it  seems  to  be  in  itself,  cannot 
now  recdve  consideration  by  the  court,  because  the  petitions  for  re- 
moval are  not  grounded  on  any  such  proposition. 

The  motions  to  remand  these  cases  must  be  sustained 
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In  re  NAYLOR  UFQ.  CO. 

(District  Ck>iirt,  B.  D.  Pennsylyanla.    February  13,  1005.) 

No.  1.665. 

1.  Bailment— CoifTBAcr-OoifVEBBiON  or  Exxcutobt  Salb. 

A  contract  for  a  sale  of  property  may,  while  still  executory,  be  changed 
to  a  bailment  with  an  alternative  of  future  conversion  into  a  sale,  and 
an  agreement  therefor  is  valid,  although  verbal,  and  reduced  to  writing 
after  delivery  has  been  made. 

2.  FoBEiGN    GoBPOBATioNS— VALiDrnr   or   CoNTSACTs— Failubx  to   Comply 

WITH  Stati  Statute. 

The  failure  of  a  foreign  corporation  doing  business  In  Pennsylvania  to 
register  as  required  by  Act  April  22,  1874  (P.  Ll  108),  cannot  be  taken  ad- 
vantage of  by  the  corporation  or  by  its  trustee  in  bankruptcy  to  avoid  its 
contracts  made  in  the  state. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  12,  Cent  Dig.  Corporations,  | 
2u61.] 

In  Bankruptcy.    On  certificate  from  referee. 

George  J.  Edwards,  Jr.,  and  Franklin  L.  Lyle,  for  trustee. 
Samuel  W,  Cooper  and  William  Potter  Davis,  Jr.,  for  claimant 

HOLLAND,  District  Judge.  The  Naylor  Manufacturing  Company, 
a  corporation  doing  business  in  this  district,  was  adjudicated  a  bank- 
rupt on  July  22,  1903.  The  Fairbanks  Company,  a  New  Jersey  cor- 
poration, filed  a  petition  claiming  certain  personal  property,  which  it 
alleges  it  leased  to  the  bankrupt,  and  asked  for  an  order  awarding  this 
property,  which  consisted  of  machinery,  to  it  The  referee  found  that 
the  bankrupt  was  the  bailee  of  this  property,  and,  it  having  been  sold 
by  the  trustee,  awarded  to  the  defendant  the  sum  of  $297.65,  the  pro- 
ceeds of  the  sale.  The  trustee  objected  to  the  finding  of  the  referee, 
and  upon  his  petition  the  referee  certified  to  this  court  the  two  fol- 
lowing questions:  (1)  Is  the  ccnitract  in  question  a  bailment  or  con- 
ditional sale,  and  is  the  petitioner  entitled  to  the  proceeds  of  the  sale 
of  the  machinery,  or  have  such  proceeds  become  tlie  property  of  the 
bankrupt  estate?  (2)  Was  the  contract,  if  a  bailment,  between  the 
Naylor  Manufacturing  Company  and  Fairbanks  Company,  void  by 
reason  of  the  noncompliance  by  the  Naylor  Manufacturing  Company 
with  the  provisions  of  the  Pennsylvania  act  of  April  22d,  1874  (P.  L. 
108),  it  being  a  corporation  organized  under  the  laws  of  the  District 
of  Columbia,  and  not  having  filed  a  statement  of  its  affairs  with  the 
Secretary  of  State  and  Auditor  General  as  required  by  this  act? 

It  is  conceded  that  the  agreement  between  the  Fairbanks  Company 
and  the  bankrupt,  dated  March  11,  1903,  is  a  bailment  of  the  propn 
crty  in  question,  but  as  this  property  had  been  in  the  possession  of 
S.  Elmer  Naylor,  the  predecessor  of  the  Naylor  Manufacturing  Com- 
pany, bankrupt,  from  August,  1902,  to  February,  1903,  when  he  trans- 
ferred it  to  the  Naylor  Manufacturing  Company,  and  held  by  it  until 
the  execution  of  the  bailment,  that  under  the  evidence  adduced  before 
the  referee  the  original  transfer  was  a  sale,  and  that  the  subsequent 
change  made  by  the  execution  of  the  contract  of  bailment  was  not 
binding  upon  the  trustee  in  bankruptcy. 
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The  facts  are  these:  In  August,  1903,  Naylor  negotiated  for  the 
purchase  of  some  machinery  from  the  Fairbanks  Company  through 
Richards,  its  salesman.  Before  the  delivery  of  these  goods,  Tattman, 
the  Fairbanks  manager,  ascertained  that  Naylor's  financial  standing 
was  not  such  as  to  warrant  them  in  giving  him  credit  for  the  machin- 
ery, and,  as  a  result,  a  conference  was  had  between  Naylor  and  Tatt- 
man,  and  it  was  agreed  between  them  that  the  machinery  should  be 
leased  to  Naylor  by  the  Fairbanks  Company.  The  sale  slips  had  the 
word  'Xeased"  marked  upon  them,  and  the  word  "I^ease"  was  set 
opposite  this  machinery  in  the  original  entries  in  the  Fairbanks  Com- 
pany's books.  Tattman,  upon  examination,  insisted  the  property  had 
been  leased,  and  that  the  object  was  to  retain  possession  of  it  until  the 
price  was  paid.  After  all  the  machinery  had  been  delivered  to  Naylor, 
a  writing  was  executed  by  Naylor,  which  the  parties  called  a  lease. 
The  terms  of  it,  however,  are  not  set  forth,  nor  is  the  date  of  its 
execution  stated,  but  the  evidence  shows  that  both  the  Fairbanks  Com- 
pany and  Naylor  regarded  it  as  what  is  commonly  known  as  a  lease. 
It  was  destroyed  either  before  or  after  the  execution  of  the  lease  dated 
March  11,  1903,  which  is  conceded  to  be  a  bailment.  This  latter, 
however,  was  executed  on  May  8,  1903,  and  dated  March  11,  1903; 
but  before  the  property  in  question  was  transferred  by  Naylor  to  the 
Naylor  Manufacturing  Company  a  conference  was  had  by  Naylor 
with  the  Fairbanks  Company,  and  the  latter  objected  to  a  transfer  of 
the  bailed  property  until  a  new  agreement  was  entered  into  between 
it  and  the  bankrupt  company.  The  bankrupt  assented  to  this,  and  the 
property  was  transferred  by  Naylor  to  the  Naylor  Manufacturing 
Company,  and,  subsequent  to  the  transfer,  to  wit,  May  8,  1903,  the 
contract  of  bailment  was  executed,  and  the  first  writing,  which  was 
called  a  lease,  was  destroyed.  It  appears,  therefore,  that  the  original 
agreement  between  Naylor  and  Richards,  the  Fairbanks'  salesman,  was 
a  contract  of  sale,  but  before  the  delivery  of  the  property  it  was  as- 
certained that  Naylor's  credit  was  not  such  as  to  warrant  them  in 
selling  this  property  to  him  outright,  and  it  was  agreed  that  he  should 
take  it  upon  an  agreement  of  bailment  This  the  parties  to  the  con- 
tract had  a  right  to  do  before  the  delivery  of  the  goods.  The  fact  that 
the  original  intention  of  the  parties  is  to  make  a  sale,  and  such  is  the 
legal  effect  of  their  first  agreement,  does  not  prevent  a  change,  while 
it  is  still  executory,  into  a  bailment,  with  an  alternative  of  future  con- 
version into  a  sale  on  the  compliance  with  the  stipulated  conditions. 
Stiles  V.  Seaton,  200  Pa.  114, 49  Atl.  774.  And  this  subsequent  change 
to  that  of  a  bailment  may  be  verbal,  and  later  reduced  to  writing. 
Rose  V.  Story,  1  Pa.  190,  44  Am.  Dec.  121 ;  Henry  &  Co.  y.  Patter- 
son, 57  Pa.  346 ;  Stiles  v.  Seaton,  supra. 

While  it  is  true  the  evidence  does  not  show  the  exact  terms  of  the 
original  contract,  yet  the  evidence,  both  oral  and  documentary,  is  un- 
contradicted that  the  property  was  held  by^  Naylor  as  bailee,  and  the 
circumstances  were  such  as  to  confirm  this  conclusion.  Before  this 
machinery  was  transferred  to  the  bankrupt  corporation,  the  consent 
of  the  Fairbanks  Company  was  necessary,  and  obtained  through  a 
conference  with  them.  All  this  shows  that  the  actions  of  both  parties 
from  the  beginning  were  such  as  to  indicate  they  regarded  the  original 
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agreement  as  a  bailment,  and  the  fact  that  they  subsequently  executed 
the  contract  in  evidence,  which  is  conceded  to  be  a  bailment,  confirms 
the  contention  that  the  transfer  of  the  property  was  a  bailment  from  the 
beginning,  and  belonged  to  the  Fairbanks  Company  until  the  terms  of 
the  agreement  had  been  complied  with.  They  are,  therefore,  entitled 
to  the  proceeds  of  the  sale  of  this  property,  unless,  as  is  contended  by 
the  trustee,  that  the  contract  of  this  foreign  corporation  is  null  and 
void  because  of  their  failure  to  register  in  this  state  in  compliance  with 
the  act  of  1874.  This  contention,  we  think,  cannot  be  permitted  to 
prevail.  The  proposition  that  this  corporation  can  take  advantage  of 
its  own  omission  to  comply  with  the  requirements  of  the  Pennsylvania 
law  is  against  public  policy,  and  in  direct  conflict  with  a  long  line  of 
decisions  to  the  contrary.  Banks  v.  Columbus,  170  Pa.  1,  32  Atl.  539  ; 
Swan  V.  Insurance  Company,  96  Pa..  37 ;  Watertown  v.  Simons,  96 
Pa.  620 ;  Hagerman  v.  Empire  Slate  Co.,  97  Pa.  634. 

Great  reliance  is  placed  upon  the  case  of  Swing  v.  Munson,  191  Pa. 
682,  43  Atl.  342,  68  L.  R.  A.  223,  71  Am.  St.  Rep.  772,  but  an  exam- 
ination of  this  case  shows  that  it  was  an  effort  on  the  part  of  the  trus- 
tee of  an  insolvent  corporation  organized  and  doing  business  in  the 
state  of  Ohio  to  collect  assessments  against  a  policy  holder  in  the  state 
of  Pennsylvania,  it  not  having  previously  complied  with  the  laws  of 
the  state  of  Pennsylvania  requiring  foreign  insurance  companies  to 
register  before  effecting  insurance  within  the  state,  and  it  was  held 
that  Swing,  the  trustee,  could  not  recover.  But  this  is  an  entirely 
different  proposition  from  the  question  involved  in  this  case.  Here 
the  foreign  corporation  came  into  the  state  of  Pennsylvania,  and  be- 
gan business,  entered  into  the  contract  with  the  Fairbanks  Company 
for  this  property  without  having  previously  registered ;  and  the  deci- 
sions of  the  courts  of  Pennsylvania  are  uniform  in  holding  that  a  cor- 
poration under  such  circumstances,  while  it  will  not  be  permitted  to 
enforce  its  contracts  in  a  state  without  complying  with  the  registra- 
tion laws,  will  not  be  permitted  to  take  advantage  of  its  own  wrong 
in  failing  in  such  compliance  when  found  here  doing  business,  and 
it  is  endeavored  by  residents  of  the  commonwealth  to  enforce  con- 
tracts against  them. 

The  &dings  of  the  referee  are  sustained. 


THE  CITY  OF  BELFAST. 
(District  Goart,  B.  D.  Pennsylvania.    February  18,  1000.) 

No.  49. 

fiHiPPiiva — iRJTTBin  TO  STEVEDOBifr— Death— Acnoivs--SiTEYiTAi.. 

Act  Pa.  1851,  I  18  (P.  L.  674),  declares  tbat  no  action  to  recover  tOam- 
ages  for  injury  to  the  person  by  negligence  shall  abate  by  reason  of  plaln- 
tiUTs  death,  but  the  personal  representative  of  the  deceased  may  be  sub- 
stituted as  plaintiff.  Section  19  provides  that  whenever  death  shaU  be 
occasioned  by  unlawful  violence  or  negligence,  and  no  suit  for  damages 
be  brought  by  the  party  injured  during  his  or  her  life,  the  widow  of  su<^ 
deceased,  or.  If  there  be  no  widow,  the  personal  representatives,  may 
maintain  an  action  and  recover  damages  for  the  death  thus  occasioned. 
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and  Act  1866  (P.  L.  809)  designates  the  persons  who  may  exercise  the 
right  oonfemd  by  section  19.  Held  that,  while  section  19  created  a  new 
right  to  sne,  section  18  merely  continued  a  conmion-law  right  of  action 
for  personal  Injnry  after  plalntlff*s  death,  and  hence,  under  such  section, 
where  a  stevedore  in  his  lifetime  filed  a  libel  in  admiralty  against  a  ship 
for  injuries  sustained  in  unloading  by  the  ship's  alleged  negligence,  the 
libel  did  not  abate  on  libelant's  death,  but  might  be  properly  continued 
in  the  name  of  his  personal  representatiye. 

9L  Baio— Bonds— DiSGHABOE. 

A  bond,  having  been  executed  to  relieve  the  ship  from  liability  under 
a  libel  for  injuries  to  a  stevedore,  was  continued  in  force  after  libelant's 
death  to  secure  any  Judgment  which  libelant's  personal  representative 
might  subsequently  recover. 

Motions  to  Substitute  Administrator  and  to  Cancel  Bond. 

John  F.  Lewis,  Francis  C.  Adler,  and  Francis  S.  Laws,  for  libelant. 
Convers  &  Kirlin  and  Henry  R.  Edmunds,  for  respondent. 

J.  B.  McPHERSON,  District  Judge.  This  action  in  rem  was 
brought  by  George  Basel  against  the  steamship  City  .of  Belfast  to 
recover  damages  for  personal  injury  sustained  by  the  neglect  of  the 
vessel's  servants.  The  injury  was  done  while  the  libelant  was  at  work 
a5  a  stevedore  in  discharging  cargo,  the  ship  being  moored  in  the 
Schuylkill  river  below  Gray's  Ferry.  The  case  is  still  pending,  but 
the  libelant  has  recently  died,  and  in  consequence  of  his  death  two 
motions  have  been  made  and  are  now  before  the  court — one  to  sub- 
stitute the  decedent's  administrator  as  libelant,  and  the  other  on 
behalf  of  the  steamship  to  cancel  the  claimant's  bond  on  the  ground 
that  the  action  has  abated  by  reason  of  the  death.  The  case  of  The 
Harrisburg,  119  U.  S.  199,  7  Sup.  Ct.  140,  30  L.  Ed.  358,  decided  that 
a  suit  in  admiralty  could  not  be  maintained  for  negligence  causing 
the  death  of  a  human  being  upon  the  high  seas  or  upon  waters  navi- 
gable from  the  sea  in  the  absence  of  an  act  of  Congress  or  a  statute 
of  a  state  giving  a  right  of  action  therefor.  And  in  The  Corsair,  145 
U.  S.  347,  12  Sup.  Ct.  949,  36  L.  Ed.  727,  it  was  further  held  that, 
although  the  statute  of  a  state  had  g^ven  a  right  of  action  to  the 
minor  children  or  widow  of  the  deceased,  an  action  in  rem  could  not . 
be  maintained,  because  such  an  action  was  founded  upon  a  maritime 
lien,  and  no  lien  had  been  given  by  the  statute  of  Louisiana  that  was 
then  under  consideration.  In  the  present  case,  however,  the  action 
was  not  brought  to  recover  damages  for  a  death,  but  by  the  injured 
man  himself  to  recover  the  damages  properly  due  to  him,  and  no 
statute  was  needed  to  permit  the  bringing  of  such  a  suit.  But  at 
common  law,  and  in  the  admiralty  as  well,  the  suit  would  abate  by 
the  libelant's  death,  and  therefore  the  motion  to  substitute  the  ad- 
ministrator and  proceed  with  the  cause  requires  the  production  of 
statutory  support.  This  is  found  in  the  Pennsylvania  act  of  1851,. 
§  18  (P.  L.  674),  which  reads  as  follows : 

TThat  no  action,  hereafter  brought  to  recover  damages  for  Injury  to  the 
person  by  negligence  or  default,  shall  abate  by  reason  of  the  death  of  the 
plaintiff,  but  the  personal  representatives  of  the  deceased  may  be  substituted 
as  plalntlir,  and  prosecute  the  suit  to  final  judgment  and  satisfaction." 
135  F.— 14 
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Section  19  provides  for  the  contingency  that  the  injured  person 
may  have  died  as  a  consequence  of  the  wrongdoer's  negligent  act  be- 
fore he  has  brought  a  suit,  and  enacts : 

"That,  whenever  death  shaH  be  occasioned  by  unlawful  violence  or  negli- 
gence, and  no  suit  for  damages  be  brought  by  the  party  Injured  during  his, 
or  her,  life,  the  widow  of  any  such  deceased,  or.  If  there  be  no  widow,  the 
personal  representatives,  may  maintain  an  action  for,  and  recover  damages 
for,  the  death  thus  occasioned." 

The  act  of  1866  (P.  L.  309)  designates  the  persons  who  may  exer- 
cise the  right  conferred  by  section  19,  but,  as  has  been  decided  by 
the  Supreme  Court  of  Pennsylvania  in  McCaflFerty  v.  Railroad  Co., 
193  Pa.  346,  44  Atl.  436,  74  Am.  St.  Rep.  690: 

"Under  these  acts  two  actions  cannot  be  sustained  for  the  same  injury. 
If  the  party  injured  has  brought  an  action  and  died.  It  may  be  continued  by 
his  executor  or  administrator  for  the  benefit  of  his  estate^  but  In  such  a  case 
no  new  action  can  be  brought  under  section  19.  If  he  has  not  brought  an 
action,  the  parties  designated  by  the  act  of  1855  may  do  so,  and  the  recovery 
is  in  their  right  If  the  action  Is  continued  for  the  benefit  of  the  estate,  the 
measure  of  damages  Is  the  loss  sustained  by  the  Injured  party.  In  the  opin- 
ion in  Maher  v.  The  Traction  Ck>.,  181  Pa.  617,  87  Atl.  671,  It  was  said  by  the 
present  chief  Justice:  'As  the  action  had  been  brought  in  the  lifetime  of  the 
injured  party,  and  had  survived  by  virtue  of  section  18  of  the  act  of  1851, 
it  logically  follows  that  the  damages  recovered  by  her  personal  representa- 
tives should  be  the  same  as  she  could  have  recovered  had  death  not  ensued. 
Included  therein  are  damages  for  her  pain  and  suffering  up  to  the  time  of 
her  death,  and  diminution  of  earning  power  during  a  period  of  life  which 
she  would  have  probably  lived  had  the  accident  not  happened.  It  is  a  mis- 
take to  suppose  that  the  recovery  in  this  case  is  for  the  death.  It  Is  still 
for  the  personal  injury.' " 

This  ruling  was  repeated  in  Edwards  v.  Gimbel,  202  Pa.  30,  61  Atl. 
357,  and  it  is  settled,  therefore,  by  these  decisions  that  the  decedent's 
right  in  the  present  case  to  recover  for  the  injury  done  to  himself  was 
not  extinguished  by  his  death. 

It  remains  to  inquire  whether  the  remedy  against  the  ship  has  been 
interfered  with  by  the  death,  or  whether  the  administrator  may  go 
on  with  the  suit  as  he  finds  it.  It  is  no  doubt  true  that,  if  the  de- 
ceased had  not  sued  in  his  lifetime,  and  an  action  had  been  brought 
to  recover  damages  for  his  death,  the  proceeding  in  rem  could  not 
have  been  resorted  to,  because  the  Pennsylvania  statute  does  not 
give  a  Hen  in  such  a  case.  The  Corsair,  supra ;  The  Willamette,  70 
Fed.  874,  18  C.  C.  A.  366,  31  L.  R.  A.  716;  and  note  to  Brown  v. 
Electric  Rwy.  Co.,  70  Am.  St.  Rep.  681.  But  the  two  sections  of 
the  act  of  1861  deal  with  separate  and  independent  rights.  Section 
19  creates  a  new  right  to  sue,  and,  taken  in  connection  with  the  ,act 
of  1866,  designated  the  persons  who  may  be  parties  plaintiff;  while 
section  18  is  concerned  with  the  common-law  right  to  sue  for  per- 
sonal injury  inflicted  by  the  ne|[ligence  of  another,  and  merely  pro- 
vides that  such  right  shall  continue  to  exist  in  spite  of  the  plaintiff's 
death.  It  seems  to  me  that  this  right  and  the  remedy  that  has  been 
chosen  to  enforce  it  are  inseparable,  and  that  the  administrator  does 
no  more  than  take  the  place  of  the  decedent  in  order  to  carry  on  the 
suit  as  the  latter  would  have  carried  it  on  if  he  had  not  died.  The 
seizure  of  the  ship  and  the  claimant's  bond  are  intended  to  provide 
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security  that  the  right  shall  be  satisfied ;  and,  since  the  right  is  pre- 
served by  the  statute,  I  do  not  know  upon  what  ground  the  security 
is  to  be  taken  away.  The  measure  of  damages  is  precisely  the  same 
as  if  the  death  had  not  occurred,  and  the  money  goes  to  his  near 
relatives  in  the  same  proportion  as  if  he  had  recovered  it  himself, 
and  had  died  intestate.  In  no  respect  save  the  substitution  of  the 
personal  representative  does  the  action  suffer  any  change,  and  I  do 
not  see  upon  what  reasonable  ground  a  court  can  decide  that  a  "form 
of  action  which  was  properly  at  the  decedent's  command  in  his  life- 
time is  no  longer  available  merely  because  he  has  died,  and  his  per- 
sonal representative  must  therefore  carry  on  the  suit  to  the  end. 

The  motion  to  substitute  the  administrator  as  libelant  is  granted, 
and  the  motion  to  cancel  the  claimant's  bond  is  refused. 


B.  J.  WADDBLL  &  CO.  ▼.  UNITED  STATES. 

(Ctrcuit  Court,  8.  D.  New  York.    November  11,  1904.) 

No.  8,51Z 

1.  Customs  Duties— Classification— Hones— Whetstones. 

The  provision  for  **hone8  and  whetstones,"  In  paragraph  574.  Tariff 
Act  July  24,  1897,  c  11,  |  2,  Free  List,  30  Stat  198  [U.  S.  Oomp.  St  1901, 
p.  16841,  Includes  only  articles  used  in  sharpening  edged  Instruments. 

2.  Sams— Hone- Stone   Polishebs— Unenumerated   Articles. 

Held,  that  certain  articles  of  hone  stone,  which  are  used  in  polishing 
marble  and  lithographic  stones,  and  which  are  not  shown  to  be  known 
commercially  as  "hones,**  are  not  free  of  duty  as  "hones"  under  para- 
graph 574,  Tariff  Act  July  24,  1897,  c.  11,  I  2,  Free  List  30  Stat  198  [U. 
S.  Comp.  St  1901,  p.  1684],  but  are  dutiable  as  unenumerated  manu- 
factured articles  under  section  6  of  said  act,  c  11,  30  Stat  205  [U.  S.  ' 
Comp.  St  1901,  p.  1693]. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

The  subject  of  these  proceedings  Is  a  decision  affirming  the  assessment  of 
duty  by  the  collector  of  customs  at  the  port  of  New  York  on  merchandise  im- 
ported by  R.  J.  Waddell  &  Co.  This  merchandise  consisted  of  a  variety  of 
stones,  classlfled  as  dutiable  under  section  6,  Tariff  Act  J^lly  24,  1897,  a  11, 
30  Stat  205  (U.  S.  Comp.  St  1901,  p.  1693),  as  unenumerated  manufactured 
articles.  The  Importers'  contention  was  that  It  should  hare  been  admitted 
free  of  duty,  under  the  provision  for  *'hones  and  whetstones*'  In  paragraph 
574  of  said  act  c.  11, 1 2,  Free  List  30  Stat  198  (U.  S.  Comp.  St  1901,  p.  1684). 
A  description  of  the  merchandise,  and  the  conclusions  and  reasoning  of  the 
Board  of  General  Appraisers,  appear  from  the  following  excerpt  from  the 
Board's  opinion: 

"De  Yrles,  General  Appraiser :  At  the  hearing  six  samples  were  Introduced 
as  original  representative  samples  of  the  different  kinds  of  the  merchandise 
In  question.  •  •  •  Bxhlblts  3  and  4  are  rough  pieces  of  stone  In  the  con- 
dition taken  from  the  quarry,  with  one  side  smooth.  The  merchandise  rep- 
resented by  these  exhibits  was  of  various  sizes,  being  about  a  bandy  size  to 
be  conveniently  held  In  and  grasped  by  the  hand  while  In  use.  •  •  •  Ex- 
hibit 6  Is  a  rough-cut  stone  about  8  Inches  in  length,  3  Inches  In  width,  and 
2  inches  thidc  The  invoices  the  subject  of  these  protests  all  contain  the  fol- 
lowing caption:  'Invoice  of  certain  goods,  viz.,  hone  stone,  sold  in  Dalmore, 
Scotland,'  etc  Following  this  designation  are  the  enumerations  of  the  va- 
rieties of  merchandise  by  the  following  specific  names,  which,  described  by 
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reference  to  the  exhibits  enumerated,  we  find  are  as  follows:  •  •  •  (4^ 
Marble  polishers,  *fihe  grain,'  and  marble  polishers,  *sharp  grain,'  represented 
by  EJxhlblts  8  and  4.  •  •  •  (6)  Square-cut  bones,  represented  by  Exhibit 
6.  (7)  Mikado  hone-stone  blocks,  some  of  Irregular  shapes,  like  Exhibits  3 
and  4,  and  others  of  regular  shapes,  like  Exhibit  6,  all  rough  cut,  and  weigh- 
ing from  70  to  80  pounds  each.  •  ♦  ♦  (10)  Hone  stone,  *fine  grain,*  and  hone 
stone,  'sharp  grain,'  which  are  the  same  as  Exhibits  3  and  4,  being  the  iden- 
tical articles.  On  all  invoices  but  one  these  goods  are  designated  as  'marble 
polishers.'  On  the  latest  invoice  they  are  designated  as  'hone  stone,'  eta  (11) 
Mikado  hone-stone  blocks,  'fine  blue,'  which  are  the  same  as  the  mikado  hone- 
stone  blodcs  before  described,  differing  in  size  and  color.  *  *  *  It  fur- 
ther appears  and  we  find  that  the  square-cut  hones  represented  by  Exhibit  6 
are  principally  used  by  lithographers  in  taking  off  the  hard  knots  in  their 
lithographic  stones,  and  sometimes  for  sharpening  tools.  It  further  appears 
that  the  mikado  hone-stone  'blockfl  and  the  mikado  hone-stone  blocks,  'fine 
Mue,'  etc.,  are  used  by  the  calico  print  trade  for  the  sharpening  of  tools,  and 
that  those  imported,  the  subject  of  these  protests,  were  sold  to  that  trade  for 
that  purpose.  We  further  find  that  the  goods  represented  by  Exhibits  8  and 
4,  by  whatever  designation  known  upon  these  invoices,  are  used  to  rub  down 
marble  in  the  course  of  polishing  the  same.  In  Q.  A.  5,204,  T.  D.  23,986,  this 
board,  in  passing  upon  merchandise  identical  with  Exhibits  3  and  4,  held  that 
such  articles  did  not  come  within  the  meaning  of  the  word  'hones,'  as  used  in 
the  free  list  of  the  present  tariff  act,  and  that  only  such  goods  were  within  the 
t^rms  thereof  as  were  used  for  the  sharpening  of  razors,  tools,  and  other  edged 
instruments.  It  is  sought  in  this  case  by  the  importers  to  impeach  that  deci- 
sion by  establishing  that  the  word  'hones'  In  that  paragraph  Is  used  in  a  com- 
mercial sense,  and,  as  so  knovm,  all  the  merchandise  the  subject  of  these 
protests  is  entitled  to  free  entry,  whatever  its  use.  Much  testimony  was  ad- 
duced at  the  trial.  Upon  a  re-examination  of  the  question  of  law  presented, 
we  are  satisfied  that  the  conclusion  reached  in  Q.  A.  5,204,  T.  D.  23,986,  is 
correct  The  word  used  in  the  statute  is  'hones/  a  plain  and  unambiguous 
term.  In  Newman  v.  Arthur,  109  U.  S.  137,  3  Sup.  Ct.  91,  27  U  Ed.  883,  the 
Supreme  CJourt  said:  'Where  words  used  in  an  act  imposing  duties  upon 
merchandise  have  acquired  by  commercial  use  a  meaning  different  from  their 
ordinary  meaning,  the  latter  may  be  controlled  by  the  former,  if  such  be  the 
apparent  intent  of  the  statute;  but  the  application  falls  in  the  present  in- 
stance, because  the  language  used  is  unequivocal.  There  is  no  reference  in 
the  statute,  either  expressed  or  by  implication,  to  any  commercial  usage,  and 
there)  is  no  language  in  it  which  requires  for  its  interpretation  the  aid  of 
extrinsic  circumstances.'  In  Q.  A.  5,204,  T.  D.  23,986,  this  board  quoted  at 
length  the  definitions  of  the  leading  lexicographers  of  both  'hones'  and  'whet- 
stones,' and  an  advertence  to  that  decision  shows  that  lexicographic  author- 
ities imiformly  agree  that  the  word  'hones'  and  the  word  'whetstones'  in  their 
descriptive  force  each  implies  a  stone  used  for  sharpening  edged  tools,  instru- 
ments, etc.,  by  friction.  The  one  unit  of  similarity  between  the  two  is  that 
the  stones  must  be  articles  used  for  sharpening  edged  tools.  That  being  the 
only  sense  in  which  the  word  is  used,  we  are  unable  to  discover  anything  in 
the  statute  which  indicates  that  it  was  used  in  other  than  its  ordinary  sense. 
On  the  contrary,  we  find  in  the  statute  that  which  indicates  that  the  word 
'hones,'  which  is  the  word  here  in  question,  was  used  in  its  plain,  ordinary 
sense,  and  not  in  any  commercial  sense.  It  is  used  in  conjunction  with  the 
word  'whetstones.'  The  rule  of  construction  applicable  is  found  quoted  by  the 
authorities  as  follows :  'One  of  the  best-settled  rules  of  the  interpretation  of 
laws  imposing  duties  is  that  the  articles  grouped  together  are  to  be  deemed 
of  a  kindred  nature  and  of  kindred  materials,  unless  there  is  something  in 
the  context  which  repels  that  inference.  Adams  v.  Bancroft,  3  Sumn.  384, 
Fed.  Cas.  No.  44;  United  States  v.  Sixty-Five  Terra-Cotta  Vases  (C.  C.)  18 
Fed.  608 ;  In  re  Sixty-Five  Terra-Cotta  Vases  (D.  C)  10  Fed.  880.'  If  there 
is  doubt,  therefore,  as  to  the  meaning  of  the  word  'hones,'  reference  may  be 
had  to  the  word  'whetstones,'  Its  associate  word  in  the  statute,  as  giving  evi- 
dence of  and  measuring  the  scope  of  the  meaning  and  use  of  its  associate 
word  'hones.'  The  one  common  unit  of  similarity  between  them,  and  which 
limits  the  meaning  of  both  of  them  under  the  rule  quoted.  Is  that  each  is  used 
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for  sluLrpenlng  edged  tools.  Tbe  meaning  of  the  one  Is  limitation  npon  the 
otber,  and  an  index  of  the  meaning  of  the  other.  It  will  hardly  be  contend- 
ed for  a  moment  that  the  word  'whetstones,'  which  is  a  word  known  in  eyery 
bousefaold  in  the  land,  is  used  in  a  commercial  sense,  or  in  any  other  sense 
tban  as  an  instrument  used  for  sharpening  edged  tools.  Under  the  decision 
quoted,  therefore,  we  think  there  can  be  no  escape  from  the  conclusion  that 
tile  word  'hones,'  as  used  in  the  statute,  is  used  in  its  plain,  ordinary  sense, 
^-hich  is  uniformly  described  by  the  lexicographic  authorities  as  an  instru- 
ment used  for  sharpening  tools,  and  that  sense  limits  its  use  and  scope  in  its 
aiH>lication  to  the  merchandise  which  Congress  intended  to  give  free  entry 
ander  that  designation.  It  will  be  noted  that  all  the  merchandise  covered  by 
tbese  protests,  save  and  except  that  represented  by  Exhibits  3,  4,  and  6,  comes 
within  the  definitions  laid  down  in  Q.  A.  5,204 ;  and  as  to  those  articles  the 
protests  are  well  taken.  As  to  the  articles  represented  by  E}xhibits  3,  4,  and 
a,  we  find  that  their  use  is  for  other  purposes  than  that  of  sharpening  edged 
tools,  and  think  the  protests  are  not  well  taken.  As  stated,  it  was  sought 
to  establish,  particularly  with  reference  to  the  articles  represented  by  Ex- 
blbitB  3  and  4,  and  which  are  the  subject  of  decision  in  O.  A.  5,204,  that  they 
were  commercially  known  as  'hones.'  We  think  this  record  does  not  sustain 
that  contention.    ♦    •    ♦ 

*'It  thus  appears,  we  think,  fairly,  from  this  record,  that  this  merchandise 
Is  not  generally  and  uniformly  through  the  United  States  known  as  'hones' ; 
that  there  is  not  a  general  and  uniform  trade  designation  which  Includes  this 
merchandise  within  that  designatloa  On  the  contrary,  it  appears  that  it  is 
Invoioed  not  as  'hones,'  but  as  'hone  stone,'  a  term  descriptive  of  the  quality 
of  merchandise  suitable  for  making  hones,  rather  than  an  eo  nomine  designa- 
tion of  an  article ;  that  it  is  further  known  as  'grit,'  as  'marble  polishers,'  as 
'Scotch  goods,'  as  'hone  stone,'  etc.  We  find  that  there  is  no  general  and  uni- 
fSorm  trade  deslgnaticm  in  this  country,  which  Includes  such  merchandise  as 
represented  by  Elxhlblts  8,  4,  and  6  within  that  trade  designation  as  'hones,' 
and  that,  on  the  contrary,  they  are  not  so  known.  Tbe  protests  •  •  * 
are  overruled  as  to  the  merchandise  represented  by  Exhibits  8,  4,  and  6. 

Comstock  &  Washburn,  for  appellants. 
Charles  Duane  Baker,  for  the  United  States. 

HAZEL,  District  Judge.  The  merchandise,  consisting  of  a  vari- 
ety of  stones,  was  assessed  for  duty  at  20  per  centum  ad  valorem, 
as  nonenumerated  articles,  manufactured  in  whole  or  in  part,  under 
section  6  of  Tariff  Act  July  24, 1897,  c.  11,  30  Stat.  205  [U.  S.  Comp. 
St.  1901,  p.  1693],  and  are  claimed  by  the  importers  to  be  entitled 
to  free  entry  as  hones,  under  a  provision  of  paragraph  674,  §  2, 
Free  List,  30  Stat.  198  [U.  S.  Comp.  St.  1901,  p.  1684],  which  reads 
"Hones  and  Whetstones."  The  Board  of  General  Appraisers  de- 
cided that  the  merchandise  represented  by  Exhibits  3,  4,  and  6 
herein  was  properly  dutiable  as  assessed.  In  view  of  the  compre- 
hensive opinion  of  the  Board  of  General  Appraisers,  it  is  deemed 
entirely  sufficient  to  say  that,  in  myjudgment,  the  board  has  cor- 
rectly interpreted  paragraph  574.  The  stones  are  not  hones  or 
whetstones.  The  plausible  reasons  assigned  by  the  board  for 
reaching  its  conclusion  are  thought  to  be  sound  and  persuasive. 
The  importers,  however,  contend  that  such  decision  is  clearly 
against  the  weight  of  evidence;  that  the  proofs  show  that  the 
articles  were  known  as  hones  according  to  commercial  designation. 
On  this  point  a  great  deal  of  testimony  was  taken  on  the  part  of 
the  government  and  also  of  the  importers.    Upon  the  conflicting 


Digitized  by 


Google 


214  186  FBDEBAL  RBFOBTBB. 

evidence  a  decision  has  been  reached  that  the  articles  had  no 
uniform  trade  designation  in  this  country,  and  that  they  were  not 
known  as  hones. 
The  decision  of  the  Board  of  General  Appraisers  is  affirmed. 


ALBERT  LORSCH  ft  00.  T.  UNITED  STATES. 

(Circuit  Oourt,  S.  D.  New  York.    Noyember  11, 1904.) 

No.  8,689. 

0U8T0IC8     DX7TIE8--CLASSnnCATI01V— MEASUBBMBNT     OF     IlOTATIOR      PBEOIOUS 

Stones— "DnasNsiONS.^ 

In  the  provision  in  paragraph  435,  Tariff  Act  July  24,  1897,  c.  11,  §  1» 
Schedule  N,  80  Stat  192  [U.  S.  Oomp.  St  1901.  p.  1676],  for  "imitations 
*  *  *  of  precious  stones  •  •  •  not  exceeding  an  inch  in  dimen- 
sions," the  measurement  contemplated  is  that  of  any  single  dimension. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  General 
Appraisers. 

The  decision  subject  to  review  (G.  A.  5,661,  T.  D.  25,261)  af- 
firmed the  assessment  of  duty  by  the  collector  of  customs  at  the 
port  of  New  York  on  merchandise  imported  by  Albert  Lorsch  & 
Co.    The  opinion  filed  by  the  board  reads  as  follows : 

Sharretts,  General  Appraiser:  The  merchandise  in  question  consists  of 
imitations  of  precious  stones  exceeding  1  inch  in  length,  but  containing  less 
than  1  square  inch  of  superficial  surface.  It  was  assessed  for  duty  by  the 
collector  at  the  rate  of  45  per  cent  ad  valorem,  under  the  provision  of  para- 
graph 112,  Act  July  24,  1897,  c.  11,  S  1.  Schedule  B,  30  Stat  158,  U.  S.  Comp. 
St  1901,  p.  1635,  for  manufactures  of  glass  or  paste,  and  is  claimed  by  the 
protestants  to  be  dutiable  at  20  per  cent  ad  valorem,  as  imitations  of  precious 
stones,  under  paragraph  435,  Schedule  N,  30  Stat  192,  U.  S.  Comp.  St  1901,  p. 
1676.  It  is  conceded  that  the  merchandise  is  composed  of  glass  or  paste  made 
to  imitate  Jade,  a  semiprecious  stone,  and  that,  while  it  averages  less  than  1 
square  inch  in  size,  it  exceeds  1  Inch  in  length.  The  exhibit  in  the  case,  taken 
from  the  importation,  is  described  on  the  invoice  as  item  *'No.  7115/18,  30x14 
millimeters,  jade,"  and  represents  a  cameo,  oval  in  form.  Twenty-five  mill- 
imeters are  approximately  an  inch ;  hence  it  will  be  seen  that  the  articles  in 
question  are  about  1%  inches  in  length,  and  three-fifths  of  an  inch  in  width. 

The  importers'  contention  is  that,  Congress  having  used  the  word  "dimen- 
sions" instead  of  '^dimension"  in  paragraph  435,  at  least  the  average  dimen- 
sion, if  not  both  dimensions,  must  exceed  1  Inch,  in  order  to  exclude  imitations 
of  precious  stones  from  classification  thereunder.  Had  Congress  been  legislat- 
ing with  regard  to  a  single  substance,  there  would  be  much  force  in  this  om- 
tention.  Congress,  however,  disposed  of  all  kinds  of  precious  stones  collec- 
tively. The  plural  word,  ''imitations,"  was  employed  in  paragraph  435 ;  and, 
as  a  corollary,  the  plural  word  "dimensions"  was  used  to  make  the  sentence 
grammatical.  'The  plural  includes  the  singular."  Endllch  on  Interpretation 
of  Statutes,  par.  388.  A  fair  Interpretation  of  the  paragraph  in  question 
would  seem  to  be  that  any  imitation  of  a  precious  stone  that  exceeded  1  Inch 
in  dimensions,  or  all  Imitations  of  precious  stones  exceeding  1  Inch  in  dimen- 
sions, were  excluded  from  entry  under  tliat  paragraph.  We  can  see  nothing 
in  the  choice  of  language  employed  by  Congress  to  indicate  an  Intent  to  in- 
clude length,  breadth,  and  thickness  in  the  word  "dimensions."  Had  such 
been  its  intent,  the  paragraph  would  probably  have  read  '*not  exceeding  one 
cubic  inch  in  dimensions."  See  paragraph  258,  Schedule  G,  30  Stat  171,  U. 
S.  Comp.  St.  1901,  p.  1650.  If  length  and  breadth  only  had  been  contemplated, 
paragraphs  101  to  105,  inclusive,  Schedule  B,  30  Stat  157,  158,  U.  S.  Comp. 
St  1901,  p.  1634,  are  persuasive  that  Congress  would  have  based  its  HmitatioD 
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of  the  size  of  Imitations  of  precious  stones  upon  the  square  inch.  In  the  pro- 
viso to  paragraph  565,  S  2,  Free  List  80  Stat  1»8,  U.  S.  Oomp.  St  1901,  p. 
1684,  certain  plates  or  disks  are  provided  for  according  to  diameter.  It  is  not 
unreasonable  to  suppose  that  Congress,  haviug  made  use  of  the  terms  "square 
inches,"  "cubic  contents,"  and  "diameter,"  Intended  the  word  "dimensions"  to 
refer  to  linear  measurement  The  Standard  Dictionary  defines  "dimension" 
to  be  any  measurable  extent  or  magnitude,  as  of  a  line,  surface,  or  solid; 
especially  one  of  the  three  measurements — length,  breadth,  and  thickness — by 
means  of  which  the  cont^its  of  a  cubic  body  are  determined ;  generally  used 
in  the  plural  The  definition  of  "dimension"  as  given  in  the  Century  Diction- 
ary is :  "Magnitude  measured  along  a  diameter ;  the  measure  through  a  body 
or  closed  figure  along  one  of  its  principal  axes ;  length,  breadth,  or  thickness." 

Bearing  upon  the  intent  of  Congress,  it  is  well  to  quote  the  provisions  of  the 
later  tariff  acts  relating  to  imitations  of  precious  stones :  Act  March  8,  1883, 
c.  121,  Schedule  N,  Sundries,  par.  420,  22  Stat  511.  "Compositions  of  glass 
or  paste,  when  not  set,  ten  per  centum  ad  valorem."  Act  Oct  1,  1890,  c.  1244, 
I  1,  Schedule  N,  par.  454,  26  Stat  601 :  "Imitations  of  precious  stones,  com- 
posed of  glass  or  paste,  not  exceeding  one  inch  In  dimensions,  not  set,  ten  per 
centum  ad  valorem."  Act  Aug.  27,  1894,  c.  849,  S  1,  Schedule  N,  par.  888,  28 
Stat  534 :  "Imitations  of  precious  stones,  not  exceeding  an  inch  in  dimensions, 
not  set  ten  per  centum  ad  valorem."  Act  July  24,  1897,  par.  435,  supra: 
"Imitations  of  diamonds  or  other  precious  stones,  composed  of  glass  or  paste, 
not  exceeding  an  Inch  in  dimensions,  not  engraved,  painted,  or  otherwise  orna- 
mented or  decorated,  and  not  mounted  or  set  twenty  per  centum  ad  valorem." 

During  the  life  of  the  tariff  act  of  1883,  there  is  but  one  case  recorded  of 
a  controversy  between  the  government  and  importers  relative  to  the  classifica- 
tion of  so-called  imitations  of  precious  stones.  T.  D.  7,240.  In  that  case  Mr. 
Falrchlld,  then  Assistant  Secretary  of  the  Treasury,  quoting  from  the  ap- 
praiser's report,  said :  "The  articles  consist  of  pieces  of  colored  glass  of  oval 
shape,  and  from  1  to  6  Inches  in  length,  evidently  intended  for  use  in  oma« 
menting  stained-glass  windows."  It  will  be  observed  that  only  one  dimen- 
sion, namely,  the  length  of  the  article,  was  specified ;  and  it  is  not  unreason- 
able to  suppose  that  Congress  had  in  mind  this  case  when  framing  the  tariff 
act  of  1890,  and  imposed  a  comparatively  low  rate  of  duty  on  imitations  of 
precious  stones  not  exceeding  1  inch,  linear  measure,  in  their  greatest  axis. 
Such  was  the  meaning  given  to  the  term  "dimensions"  by  the  customs  authori- 
ties, and  it  has  been  adhered  to  by  them  and  accepted  by  importers  without 
protest  up  to  the  present  time.  "In  all  cases  of  ambiguity  the  contemporane- 
ous construction,  not  only  of  the  courts,  but  of  the  department,  and  even  of 
the  officials  whose  duty  it  is  to  carry  the  law  into  effect.  Is  universally  held 
to  be  controlling."  Schell  v.  Fauche,  138  U.  S.  562,  572,  11  Sup.  Ct  876,  880, 
34  L.  Bd.  1040,  and  cases  there  cited.  "The  Importance  of  adherence  to  a 
long-continued  and  reasonable  construction  of  a  statute  by  the  officers  of  the 
department  whose  duty  it  has  been  to  execute  it,  when  the  statute  Is  of  an 
ambiguous  character,  has  been  frequently  commented  upon  by  the  Supreme 
Court  ever  since  the  case  of  Edwards  v.  Darby,  12  Wheat  206,  6  K  Ed.  603." 
United  States  v.  Dean  Linseed  Oil  Co.,  87  Fed.  456,  81  0.  C.  A.  51. 

In  our  opinion,  the  collector  committed  no  error  in  classifying  the  mer- 
chandise as  manufactures  of  paste  or  glass,  and  assessing  it  for  duty  at  45  per 
cent  ad  valorem,  under  paragraph  112. 

No  evidence  having  been  offered  r^ardlng  the  other  items  on  the  Invoice, 
the  collector's  dasslficatioii  relative  thereto  is  presumptively  correct 

The  protest  is  overruled,  and  the  collector's  decision  in  all  respects  is  af- 
firmed. 

Comstock  &  Washburn  (Albert  Comstock,  of  counsel),  for  ap- 
pellants. 
Charles  Duane  Baker,  for  the  United  States. 

HAZEL,  District  Judge.  I  concur  in  the  decision  of  the  Board 
of  General  Appraisers.  It  is  thought  to  be  reasonably  clear  that 
by  the  use  of  the  word  "dimensions"  in  paragraph  435  of  the  tariflf 
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act  of  July  24,  1897,  c.  11,  Schedule  N,  30  Stat.  192  [U.  S.  Comp. 
St.  1901,  p.  1676],  as  applied  to  "imitations  of  diamonds  or  othcf 
precious  stones,  composed  of  glass  or  paste,"  Congress  intended 
the  word  to  apply  to  any  single  dimension.  True,  the  literal  mean- 
ing of  the  word  "dimensions"  includes  length,  breadth,  and  thick- 
ness, but  there  is  excellent  authority  for  holding  that  "the  plural 
includes  the  singtilar."  Other  reasons,  unnecessary  to  here  repeat, 
appear  in  the  opinion  of  the  Board  of  General  Appraisers  to  show 
the  intention  of  Congress  to  regard  the  word  dimensions"  as 
ccKrerine  any  single  dimension. 

The  decision  of  the  Board  of  General  Appraisers  sustaining  the 
collector,  who  assessed  a  duty  at  the  rate  of  45  per  centum  ad 
valorem  under  section  112  of  the  tariff  act  (July  24,  1897,  c.  11,  §  1, 
Schedule  B,  30  Stat.  158  [U.  S.  Comp.  St  1901,  p.  1636]),  for 
manufactures  of  glass  or  paste,  is  affirmed. 


JOHNSON  ▼.  BBIDGBPORT  DEOXIDIZED  BRONZE  A  METAL  CO. 

(drcait  Court,  D.  Connecticat    February  17,  1905.) 

Na  512. 

MiATBB     AND     SERVANT— IRJTTBT     TO     SSBVAlll^VOLUlfTABILT     URDEBTAKINa 

Darobbous  Wobk. 

Plaintiff,  a  foreigner  of  fair  intelligence  and  with  considerable  knowl- 
edge of  the  English  language,  was  employed  as  a  laborer  in  defendant's 
foundry  and  grinding  room.  A  belt  liaving  been  thrown  off  the  pulleys 
in  the  grinding  room;  he  undertook  to  put  it  on  while  the  shafting  was 
in  motion,  and,  in  so  doing,  hia  arm  was  caught  in  a  loop  in  the  belt  and 
torn  off.  The  operation  was  a  dangerous  one,  and  required  skill  which 
he  did  not  possess.  He  was  not  directed  to  put  on  the  belt  by  any  one 
in  authority  over  him,  but  was  twice  warned  against  it  by  a  fellow  work* 
man  after  he  had  commenced.  Heldf  that  the  injury  was  not  due  to  any 
negligence  of  defendant,  but  solely  to  that  of  plaintiff,  for  which  he  could 
not  recover. 

At  Law. 

Donald  G.  Perkins,  for  plaintiff. 
Seymour  C.  Loomis,  for  defendant 

PLATT,  District  Judge.  This  is  a  hearing  in  damages  after  de- 
fault, following  the  state  practice,  in  an  action  by  John  Johnson 
to  recover  $10,000  damages  for  injuries  which  he  claims  to  have 
suffered  from  the  negligence  of  the  defendant.  The  case  was 
brought  in  the  state  court,  and  was  properly  transferred  here  be- 
cause of  diversity  of  citizenship.  When  the  matter  was  brought 
forward,  the  plaintiff  urged  his  right  to  have  the  damages  as- 
sessed by  a  jury,  which  was  refused  on  October  20,  1903.  On 
November  1  and  2,  1904,  at  New  Haven,  I  heard  the  evidence  and 
arguments  of  counsel,  and  have  since  those  dates  received  and 
examined  a  copy  of  the  testimony  and  written  briefs.  The  sub- 
stance of  the  complaint  is  as  follows : 
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Defendant  had  a  machine  to  which  motive  power  was  transmit- 
ted by  a  belt  runnin|^  over  pulleys.  Plaintiff  is  a  foreigner,  with 
slight  knowledge  of  English,  and  below  the  average  of  intelligence. 
The  belting  came  off,  and  defendant  ordered  plaintiff  to  put  it  on 
again  while  the  shaftine  was  in  motion,  a  thine  which  the  plaintiff 
had  seen  done  frequently  by  the  engineer  and  by  others.  This  ac- 
tion required  skill,  and  was  attended  with  great  danger,  all  of 
which  defendant  knew  and  plaintiff  did  not.  Plaintiff  obeyed  the 
order,  and  was  seriously  injured  in  so  doing.  The  defendant  negli- 
gently failed  to  instruct  the  plaintiff  how  to  put  on  said  belt  and  of  the 
danger  of  said  work,  and  negligently  ordered  the  plaii^iff  to  do  the 
same,  and  exposed  the  plaintiff  to  the  damages  therein,  •  and,  by  its 
negligent  acts  and  omissions  aforesaid,  caused  the  plaintiff's  said  in- 
juries. 

I  find  the  following  facts :  On  the  23d  day  of  May,  1900,  at  about 
4  o'clock  in  the  afternoon,  the  plaintiff's  arm  was  torn  from  his  body 
in  the  grinding  room  of  the 'defendant's  factory  in  Bridgeport,  Conn. 
These  are  the  circimistances  in  which  it  happened :  The  plaintiff  was  a 
laborer  or  helper  in  and  about  the  foundry  and  the  grinding  room,  which 
opened  into  the  foundry.  His  duties  were,  in  a  general  way,  to  carry, 
clean,  and  chip  castings  and  shovel  sand  for  the  molders,  and  to  help 
the  molders  whenever  his  streir^lh  could  be  of  assistance  to  them. 
Just  prior  to  the  accident  he  was  trying  to  cut  off  a  gate  from  one  of 
the  castings  at  a  power  press  which  stood  in  the  foundry.  The  gate 
was  so  large  that  it  overtaxed  the  capacity  of  the  press,  and  the  belt 
through  which  power  was  transmitted  to  the  press  was  thrown  off  the 
upper  wheel,  which  was  connected  with  the  main  shafting,  and  also 
off  the  fly  wheel  on  the  press.  The  speed  of  the  upper  wheel  was  very 
great,  reaching  about  184  revolutions  per  minute.  George  W.  Macke}' 
¥^as  the  engineer,  and  had  charge  of  the  engine,  boiler,  belting,  and 
shafting.  He  had  been  so  employed  for  about  five  years,  and  was  a 
competent  man  for  the  position.  Mackey  was  working  on  the  band 
saw  in  the  grinding  room  at  the  time  the  belt  came  off  the  wheels. 
He  came  over  and  worked  the  fly  wheel  by  hand,  so  that  plaintiff  could 
cut  off  the  gate,  and,  while  this  was  being  done,  told  the  plaintiff  that 
he  ought  not  to  use  the  press  in  that  way.  After  the  gate  had  been 
cut  off,  Mackey  went  out  into  the  foundry  to  get  a  drink  of  water. 
He  gave  the  plaintiff  no  orders  to  put  the  belt  back  upon  the  wheels. 
He  remonstrated  with  him  for  treating  the  press  as  he  had  done,  and 
said  nothing  more.  The  plaintiff  did  not  understand  exactly  what 
Mackey  said  to  him,  but  he  took  it  to  be  that  he  should  put  the  belt 
on.  Mackey  went  away  as  soon  as  he  had  spoken.  Plaintiff  waited  10 
or  15  minutes,  hoping  that  Mackey  would  come  back,  because  he  was 
not  sure  of  what  he  said;  he  had  no  other  work  to  do,  and  did  not 
wish  to  loaf,  and  so  he  mounted  a  ladder  which  was  right  at  hand,  and 
undertook  to  put  the  belt  back  upon  the  rapidly  revolving  wheel.  In 
so  doing  his  arm  was  caught  in  the  loop  of  the  belt,  and  before  he 
could  remove  it  he  was  whirled  around  the  shafting  and  his  arm  was 
torn  off.  Before  he  had  begun  to  put  the  belt  back  upon  the  wheel 
he  was  twice  warned  by  George  Ryan,  who  was  holding  a  casting  at 
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an  emery  wheel  just  across  the  grinding  room,  to  come  down  ofF  the 
ladder. 

Plaintiff  was  a  fairly  intelligent  man,  with  considerable  knowledge 
of  the  English  language.  It  is  not  possible  that  he  could  have  mis- 
understood what  Mackey  said  to  him.  Neither  is  it  possible  that  he 
could  have  failed  to  hear  Ryan's  warning.  He  decided  to  undertake 
the  dangerous  work,  and  stubbornly  proceeded  to  carry  out  his  de- 
sign until  disaster  overtook  him.  He  climbed  into  danger  of  his  own 
volition.  My  view  of  the  case  eliminates  all  discussion  as  to  whether 
an  order  from  Mackey  to  put  the  belt  on  while  the  wheel  was  so 
swiftly  revolving  would  have  made  the  defendant  responsible.  I  think 
that  such  an^rder  would  have  been  within  the  apparent  scope  of ^  his 
authority  so  far  as  the  plaintiff  is  concerned,  and  that  secret  instructions 
to  him  by  the  master  touching  the  stoppage  of  the  machinery  would 
not*  have  availed.  The  situation  was  such  that  plaintiff  had  a  right  ta 
assume  that  he  ought  to  obey,  if  the  order  had  been  given,  but  I  find 
as  a  fact  that  it  was  not  given,  and  tliat  ends  the  matter. 

The  law  is  well  settled  under  our  state  practice  that  the  defendant 
by  suffering  a  default  admits  nominal  damages,  and,  after  larger 
damages  have  been  shown  by  the  plaintiff,  assumes  the  burden  of  dis- 
proving his  own  negligence  or  of  proving  the  plaintiffs  contributory 
negligence.  If  he  succeeds  on  either  point,  the  damages  are  kept 
down  to  the  nominal  point.  In  the  case  at  bar,  I  think  that  the  de- 
fendant has  succeeded  in  each  respect,  and  the  logical  outcome  is  that 
the  plaintiff  is  entitled  to  only  nominal  damages. 

Let  judgment  be  entered  for  plaintiff  for  $25. 


In  re  PETTINGILL  ft  CO. 

(District  Court,  D.  Massachusetts.    February  8,  1005.) 

No.  a742. 

1.  Bankbttptot—  Pbxferences— Bbasonablk  Cause  to  Belibvs  Debtob  In* 

SOLVENT. 

Grounds  for  reasonable  belief  In  the  present  Inability  of  a  debtor  to 
pay  his  debts  In  the  course  of  business  are  not  necessarily  grounds  for 
believing  that  he  Is  Insolvent  within  the  definition  of  Insolvency  con- 
tained In  Bankr.  Act  July  1,  1808,  c.  641.  30  Stat.  544  [U.  S.  Oomp.  St 
1001,  p.  3418],  so  as  to  require  the  creditor  to  surrender  payments  re- 
ceived as  preferences. 

[Ed.  Note.— For  cases  In  point,  see  vol  0,  Cent  Dig.  Bankruptcy,  §  256.1 

2.  Same. 

Something  less  than  a  year  before  his  bankruptcy  a  debtor  owed  a 
creditor  about  $30,000,  and  on  being  pressed  for  payment  made  a  payment 
of  $8,000,  and  obtained  an  extension  on  the  remainder.  There  had  been 
large  business  transactions  between  the  parties  for  years,  which  were 
continued,  and  during  the  time  prior  to  his  bankruptcy  large  credits 
were  extended  to  the  bankrupt,  but  large  payments  were  also  made.  At 
the  time  agreed  the  old  indebtedness  was  not  paid,  but  shortly  there- 
after a  payment  of  $10,000  was  made.  At  that  time  the  creditor  ap- 
plied to  Dun's  Commercial  Agency  and  to  another,  from  both  of  whom 
favorable  reports  were  received  as  to  the  debtor's  condition.  Held,  that 
the  creditor  did  not  have  reasonable  cause  to  believe  the  debtor  insolvent 
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within  tbe  meaning  of  the  bankruptcy  act,  so  as  to  require  It  to  mirrender 
payments  received  within  four  months  prior  to  the  bankruptcy  as  pref- 
erences under  Bankr.  Act  July  1,  1898,  c.  541,  §  57g,  30  Stat  560  [U.  S. 
Comp.  St  1901,  p.  3443],  before  proving  its  claim,  although  the  bankrupt 
was  in  fact  insolvent 

In  Bankruptcy.  On  review  of  decision  of  referee  disallowing  the 
claim  of  the  Press  Company. 

Walter  M.  Lindsay,  for  trustee. 
Jeremiah  Smith,  Jr.,  for  creditor. 

LOWELL,  District  Judge.  The  creditor  seeks  to  prove.  The 
referee  has  found  that  the  proof  cannot  be  allowed  until  preferences 
received  have  first  been  returned.  When  the  payments  were  made 
March  21  and  24, 1904,  the  debtor  was  insolvent,  and  knew  that  he 
was  insolvent.  The  sole  question  presented  is  this :  Had  the  cred- 
itor reasonable  cause  to  believe  the  bankrupt  insolvent  at  the  time 
of  the  payments?  That  the  creditor  had  no  actual  knowledge  of 
insolvency  was  admitted.  The  referee  has  found  that  he  had  rea- 
sonable cause  to  believe  it.  The  bankrupt,  an  advertising  agency, 
for  years  had  done  a  very  large  business  with  the  creditor,  the 
New  York  World,  as  well  as  with  other  papers.  This  business 
was  largely,  but  not  wholly,  on  account  of  Greene's  Nervura,  a  pat- 
ent medicine.  In  May,  1903,  the  former  owed  the  latter  $30,273.41, 
and  was  pressed  for  payment.  He  offered  in  payment  notes  of  the 
Nervura,  indorsed  by  himself.  When  this  arrangement  was  refused,, 
he  paid  $8,000,  asked  an  extension  until  October  16th  for  the  bal- 
ance, and  this  was  given  him.  The  referee  finds  that  in  May,  if 
the  creditor  had  investigated,  he  would  have  found  both  the  bank- 
rupt and  the  Nervura  msolvent;  but  a  request  for  time,  accom- 
panied by  a  large  payment  on  account,  does  not  indicate  insolvency 
in  the  definition  of  the  present  bankrupt  act,  even  when  accompa- 
nied by  an  attempt  to  fund  indebtedness.  Moreover,  we  have  to 
determine  reasonable  cause  as  of  March,  1904,  not  as  of  May,  1903. 
Much  happened  between  these  dates.  Business  continued  between 
the  parties.  On  June  1,  1903,  the  indebtedness  was  $24,069.01 ;  on 
October  1,  $26,937.65,  though  over  $5,500  had  been  paid  in  the 
meantime.  In  October,  1903,  the  bankrupt  did  not  make  the  pay- 
ment he  had  promised.  The  creditor  pressed  him,  and  at  the  last 
of  the  month  obtained  $10,000.  Disturbed  by  the  delay  in  payment, 
the  creditor  asked  for  a  report  on  the  bankrupt  from  Dun's  Com- 
mercial Agency.  The  report  was  favorable.  The  creditor  inquired 
also  of  Taylor,  manager  of  the  Boston  Globe,  and  was  reassured 
by  the  reply.  On  November  1st  the  indebtedness  was  $19,500.32; 
on  January  1,  1904,  it  was  $22,382.83,  although  in  two  months  the 
bankrupt  had  paid  over  $5,000  on  account.  In  December,  1903,  the 
creditor  again  pressed  for  money,  apparently  on  the  old  account, 
and  the  bankrupt  agreed  to  pay  $500  weekly.  In  January  and  Feb- 
ruary, 1904,  about  $13,000  credit  was  given,  and  only  about  $3,500 
received  on  account.  The  agreement  to  pay  $600  was  not  kept, 
though  the  shortage  was  small.  About  February  1st,  instead  of 
the  weekly  payment,  the  bankrupt  agreed  to  pay  $10,000  in  March^ 


Digitized  by 


Google 


220  135  FBDBBAL  BBPOBTBB. 

when  the  sales  of  Nervura  were  to  be  large.  In  March  there  was 
difficulty  in  getting  the  money.  On  March  12th  the  creditor  wrote, 
"We  shall  have  to  have  a  definite  date  and  a  definite  sum  named, 
or  be  compelled  to  take  steps  to  protect  our  account."  $10,000  was 
promised  definitely  on  March  16th.  On  March  21st  $3,000  was 
paid,  and  on  March  24th  $2,000,  the  payments  here  alleged  to  be 

S referential.  On  March  56th  the  bankrupt  openly  failed.  Before 
larch  21st  his  financial  embarrassment  had  been  known  to  others, 
but  there  is  no  evidence  of  this  creditor's  reason  to  believe  him 
insolvent,  except  substantially  as  above  stated. 

Obviously  the  creditor  had  some  reasons  for  suspicion.  To  de- 
cide the  case  the  court  must  determine  how  much  reason  to  suspect 
insolvency  is  needed  to  constitute  reasonable  cause  to  believe  that 
insolvency  exists.  Under  Act  March  2,  1867,  c.  176,  14  Stat.  517, 
the  term  "insolvency"  was  defined  as  an  inability  to  pay  debts  in 
course  of  business,  yet  in  Grant  v.  The  National  Bank  of  Mon- 
mouth, 97  U.  S.  80,  24  L.  Ed.  971,  the  Supreme  Court  held  that  the 
renewal  of  a  note,  the  overdrawing  of  a  bank  account,  incorrect 
habits,  a  reckless  manner  of  business,  and  seeming  to  be  pressed 
for  money  was  enough  to  make  a  creditor  cautious  and  distrust- 
ful, but  gave  no  reasonable  cause  to  believe  the  debtor  insol- 
vent. The  circumstances  of  suspicion  in  Grant  v.  The  National 
Bank  of  Monmouth  seem  to  me  stronger  than  in  the  case  at  bar; 
but,  even  if  they  be  weaker,  yet  the  changed  definition  of  insolvency 
in  the  present  Bankr.  Act  July  1,  1898,  c.  541,  30  Stat.  544  [U.  S. 
Comp.  St.  1901,  p.  3418],  makes  a  material  diflFerence  in  favor  of 
the  creditor  alleged  to  be  preferred.  Insolvency  is  no  longer  in- 
ability to  pay  debts  in  the  regular  course  of  business,  but  exists 
only  "whenever  the  aggregate  of  [the  bankrupt's]  property,  exclu- 
sive of  any  property  which  he  may  have  conveyed,  transferred,  con- 
cealed or  removed,  or  permitted  to  be  concealed  or  removed,  with 
intent  to  defraud,  hinder  or  delay  his  creditors,  shall  not  at  a  fair 
valuation  be  sufficient  in  amount  to  pay  his  debts."  Grounds  for 
reasonable  belief  in  a  present  inability  to  pay  debts  in  the  course 
of  business  are  not  necessarily  grounds  for  believing  that  a  man's 
property  at  a  fair  valuation  is  not  sufficient  to  pay  his  debts. 

In  view  of  the  decision  and  of  the  language  of  the  Supreme 
Court  in  the  case  just  mentioned,  I  am  constrained  to  reverse  the 
decision  of  the  referee.  See,  also,  King  v.  Storer,  75  Me.  63 ;  Peter- 
son v.  Schroeder,  75  Wis.  677,  44  N.  W.  652. 


In  re  A.  L.  ROBBRTSHAW  MFG.  CO. 

(District  Court  E.  D.  Pennsylyanla.    February  24^  1909.) 

No.  1,444. 

1.  APPEAtr-DBSIONATION   OF  RECORD. 

Tbe  court  of  bankruptcy  from  wblch  an  appeal  Is  taken  has  no  Jurlsdle- 
tlon  to  designate  wbat  records  shall  be  certified  on  whlcb  the  appellate 
court  shall  determine  the  appeal. 

[Ed.  Note. — Appeal  and  review  In  bankruptcy  cases,  see  note  to  In  r« 
Eggert  43  0.  a  A.  9.] 
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S.   SAin—STATXTTES. 

Under  Bankr.  Act  July  1,  1808,  c.  541,  S  25a,  30  Stat  553  [U.  S.  Comp. 
St  1901,  p.  3432],  providing  tbat  appeals,  as  in  equity  cases,  may  be  taken 
in  bankruptcy  to  the  Circuit  Court  of  Appeals,  and  Act  March  3,  1891,  c. 
517,  S  11,  26  Stat  829  [U.  S.  Oomp.  St  1901,  p.  552),  providing  that  all 
provisions  in  force  regulating  the  methods  and  systems  of  review  through 
appeals  or  writs  of  error  shall  regulate  appeals  and  writs  of  error  to  the 
Circnit  Court  of  Appeals,  on  an  appeal  to  that  court  in  a  bankruptcy  pro- 
ceeding, in  the  absence  of  stipulation,  the  whole  of  the  record,  in  the  strict 
sense  of  the  word,  must  be  transmitted  to  the  appellate  court,  as  required 
by  Bey.  St  H  698,  750  [U.  S.  Comp.  St  1901,  pp.  568,  591]. 

8l  Saxb— Dbsigratioh  of  Becord—Cebtiobabi. 

Where  the  parties  to  an  appeal  to  the  Circuit  Court  of  Appeals  in  bank- 
ruptcy were  unable  to  agree  as  to  the  contents  of  the  appeal  record,  it 
was  the  duty  of  the  appellant  to  file  a  praecipe  with  the  clerk,  pointing 
out  specifically  what  records,  in  his  Judgment,  should  be  certified,  leav- 
ing appellee,  if  in  his  opinion  the  records  certified  are  insufficient,  to  sug- 
gest a  diminution  of  the  record  and  ask  for  certiorari 

In  Bankruptcy.  Rule  to  Designate  the  Record  on  Appeal.  See  133 
Fed.  666. 

Simpson  &  Brown  and  Ira  Jewell  Williams,  for  petitioner. 
John  Dickey,  Jr.,  for  trustee. 

HOLLAND,  District  Judge.  On  May  25,  1903,  a  rule  was  granted 
on  the  trustee  in  this  case  to  show  cause  why  a  certain  sum*of  money 
should  not  be  paid  out  of  the  funds  in  his  hands  as  trustee  of  this 
bankrupt  estate.  The  matter  was  referred  to  a  referee,  who  took  tes- 
timony, and  reported  the  evidence  and  his  findings  of  fact;  and  this 
court,  upon  final  hearing,  dismissed  the  petition,  from  which  an  appeal 
has  been  taken  to  the  Circuit  Court  of  Appeals  in  this  district.  Counsel 
for  the  appellant  and  appellee  having  failed  to  agree  as  to  what  the 
record  should  contain  a  petition  was  presented,  and  a  rule  granted  to 
show  cause  why  the  record  on  appeal  should  not  consist  of  certain  mat- 
ters. 

The  petition  of  the  Imperial  Woolen  Company,  upon  which  this  rule 
was  granted,  sets  forth  such  parts  of  the  record  as  they  regard  sufficient 
for  a  full  and  complete  understanding  of  the  case  in  the  appellate  court, 
and  we  are  of  opinion  that  their  judgment  is  right  in  this  respect;  but 
we  know  of  no  law  which  authorizes  the  court  from  which  an  appeal 
is  taken  to  designate  what  records  in  the  court  below  shall  be  certified 
upon  which  the  appellate  court  shall  determine  the  appeal.  In  fact 
the  judge  of  the  court  from  which  the  appeal  is  taken  ought  not  in  the 
least  to  interfere  in  the  discretion  allowed  by  the  general  terms  used  in 
the  acts  of  Congress  and  rules  of  court  in  designating  the  record  to  be 
certified  in  cases  of  appeal,  as  his  judgment  is  to  be  reviewed,  and  his 
O|»nion  of  the  importance  and  relevancy  of  matters  contained  in  the  rec- 
ord might,  in  the  estimation  of  counsel  for  one  side  or  the  other,  be  as 
faulty  as  it  is  claimed  his  judgment  is  from  which  an  appeal  is  taken ; 
and  if  an  order  of  the  court  from  which  the  appeal  is  taken  could  have 
the  eflFect  of  restricting  the  record  in  all  cases  where  such  a  decree  had 
been  made,  there  would  be  the  possibility  of  a  feeling  upon  the  one  side 
or  the  other  that  they  had  not  secured  a  fair  hearing  on  a  full  record. 

There  is  no  local  rule  in  this  district  as  to  what  the  record  should 
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contain  in  bankruptcy  cases,  but  the  bankruptcy  law  of  July  1,  1898, 
§.25a,  30  Stat.  553,  c.  541  [U.  S.  Comp.  St.  1901,  p.  3432],  provides 
"that  appeals,  as  in  equity  cases,  may  be  taken  in  bankruptcy  proceed- 
ings from  the  courts  of  bankruptcy  to  the  Circuit  Court  of  Appeals  of 
the  United  States,"  etc.  The  eleventh  section  of  the  act  of  March  3, 
1891,  establishing  the  Circuit  Court  of  Appeals  (26  Stat.  829,  c  517 
[U.  S.  Comp.  St.  1901,  p.  552]),  provides  that  "all  provisions  of  law 
now  in  force  regulating  the  methods  and  systems  of  review,  through 
appeals  or  writs  of  error,  shall  regulate  the  methods  and  systems  of 
appeals  and  writs  of  error  provided  for,  in  this  act."  So  that  sections 
€98,  750,  Rev.  St.  [U.  S.  Comp.  St.  1901,  pp.  568,  591],  as  to  what 
the  transcript  shall  contain  on  appeal  "in  causes  in  equity,"  are  in  full 
force  and  apply  in  this  case ;  the  latter  of  which,  in  the  absence  of  stip- 
ulation, provides  for  the  transmission  of  the  whole  of  the  record,  in 
the  strict  sense  of  the  word  (Nashua,  etc.,  Co.  v^  Boston,  etc.,  Co.,  61 
Fed.  237,  9  C.  C.  A.  468),  and  the  former  for  sending  up  the  proofs, 
entries,  and  papers  on  file  "necessary  to  a  hearing  of  the  appeal" 
{Nashua,  etc.,  Co.  v.  Boston,  etc.,  Co.,  supra). 

In  addition  to  this,  the  latter  part  of  second  section  of  the  act  of 
March  3,  1891  (26  Stat.  826,  c.  517  [U.  S.  Comp.  St.  1901,  p.  547]), 
authorizes  the  Circuit  Court  of  Appeals  "to  establish  all  rules  and  reg- 
ulations for  the  conduct  of  the  business  of  the  court  within  its  juris- 
diction"; and,  in  pursuance  of  that  authority,  the  Circuit  Court  of 
Appeals  for  this  circuit,  on  June  16,  1891,  adopted  certain  rules  in  open 
court,  the  fourteenth  of  which  provides,  among  other  things : 

"In  aU  cases  brought  to  this  court  by  •  •  •  appeal,  to  review  any  Judg- 
ment or  decree,  the  clerk  of  the  court  by  which  such  judigment  or  decree  was 
rendered  shall  annex  to  and  transmit  with  the  record  a  copy  of  the  opinion 
or  opinions  filed  in  the  case.  No  case  will  be  heard  until  a  complete  record, 
cx)ntaining  in  Itself,  and  not  by  reference,  all  the  papers,  exhibits,  depositionB, 
and  other  proceedings,  which  are  necessary  to  the  hearing  in  thia  court,  shall 
be  filed.- 

The  language  used  in  the  law  and  rules  of  court  in  regard  to  the  rec- 
ord on  appeal  is  so  general  that  in  every  case  it  is  necessary  for  some 
one  to  specify  what  part  of  the  record  in  the  particular  case  comes 
within  these  general  designations  above  set  forth.  The  practice  here 
has  long  prevailed  of  counsel  agreeing,  by  stipulation  filed,  as  to  what 
the  record  shall  contain,  and  in  seven  years  there  has  only  been  found 
one  case  where  there  was  a  disagreement ;  but  when  that  occurs,  and 
it  is  necessary  to  specify  the  record,  the  best  practice,  which  has  pre- 
vailed in  the  local  courts  and  in  other  districts,  is  to  require  the  appel- 
lant to  file  a  praecipe  with  the  clerk,  pointing  out  specifically  what  rec- 
ords, in  his  judgment,  are  necessary  to  ot  certified  on  the  appeal. 
Nashua,  etc,  Co.  v.  Boston,  etc,  Co.,  supra ;  Burnham  v.  North  Chi- 
cago Street  Railway  Company,  87  Fed.  168-170,  30  C.  C.  A.  694.  If 
the  appellee  is  of  the  opinion  that  these  are  not  sufficient,  he  can  sug- 
gest a  diminution  of  the  record,  and  ask  for  a  certiorari  (Nashua,  etc, 
Co.  v.  Boston,  etc.,  Co.,  supra,  and  cases  there  cited),  and  the  question 
as  to  the  necessity  of  additional  matter  will  properly  be  determined  by 
the  appellate  court.  In  our  judgment  it  would  not  be  a  satisfactory 
practice  in  appeal  cases  if  the  court  from  which  the  appeal  is  taken 
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could  in  any  way  restrict  or  limit  the  record,  and  we  think  this  view 
is  supported  by  reason  and  authority.  Railway  Company  v.  Stewart, 
95  U.  S.  279,  24  L.  Ed.  431 ;  Smith  v.  Mclntyre  et  al.  (C.  C.)  84  Fed. 
721 ;  Bumham  v.  North  Chicago  Street  Railway  Co.,  supra. 

Holding  this  view  as  to  the  authority  of  this  court  and  the  practice 
to  be  adopted,  we  conclude  that  the  counsel  for  the  appellant  must  as- 
sume the  responsibility  of  designating  what  records  shall  be  certified 
by  the  clerk,  and  present  to  him  a  praecipe  stating  specifically  which 
of  the  papers  on  file  in  the  case  he  desires  him  to  certify  to  the  appellate 
court 

Rule  dismissed. 


In  re  WILLIAM  F.  FISHER  ft  GO. 

(District  Court,  D.  New  Jersey.    February  27,  1905.) 

L  Bankbuftct— Sals  ot  Assets— GoMPOsmoN. 

Where  the  money  necessary  to  pay  taxes  and  other  debts  having  pri- 
ority, required  to  be  deposited  by  Bankr.  Act  July  1,  1808,  c.  541,  §  l2b,  80 
Stat.  549  [U.  S.  Gomp.  St  1901,  p.  8427],  as  a  condition  to  the  enforcement 
of  a  composition,  had  not  been  deposited,  though  several  months  had  In- 
tervened since  the  court  declared  that  such  deposit  must  be  made  before 
any  composition  could  be  confirmed,  the  pendency  of  the  petition  for  such 
composition  was  no  defense  to  a  petition  for  the  sale  of  the  bankrupt's 
assets. 

X  Sams— Pktition— Filing— Refebbb. 

A  petition  by  a  bankrupt's  trustee  for  authority  to  sell  property  of  the 
bankrupt  was  properly  filed  with  the  referee,  Instead  of  the  clerk  of  the 
court,  though  Bankr.  Act,  §  70b  (30  Stat  566  [U.  S.  Gomp.  St  1901,  p. 
8461]),  declares  that  real  and  personal  property,  when  practicable,  shall 
be  sold  subject  to  the  approval  of  the  court 

8L  Sams— Tbustebs— Afpointicbitt. 

Bankrupt  Act  July  1,  1898,  c.  541,  S  44,  80  Stat  557  [U.  S.  Gomp.  St 
1901,  p.  8438],  provides  that  the  creditors  of  a  bankrupt  shall  at  their  first 
meeting  after  the  adjudication,  or  after  a  vacancy  has  occurred  In  the 
ofilce  of  trustee,  etc.,  appoint  one  trustee  or  three  trustees  of  the  estate, 
and,  if  the  creditors  do  not  appoint  a  trustee  or  trustees,  the  court  shall 
do  80.  Held,  that  where  the  creditors  of  a  bankrupt  appointed  two  trus- 
tees at  their  first  meeting,  who  applied  for  a  sale  of  the  bankrupt's  assets, 
pending  which  a  third  trustee  was  elected,  who  qualified,  and  Joined  in 
tlie  petition  for  sale,  the  fact  that  the  petition  was  presented  by  two  trus- 
tees only  in  the  first  instance  was  no  objection  thereto,  since,  if  title  to 
the  bankrupt's  estate  was  not  vested  in  the  two  trustees  on  their  appoint- 
ment and  qualification  it  became  vested  in  the  three  on  the  appointment 
and  qualification  of  the  third,  as  provided  by  Bankr.  Act,  §  70  (30  Stat 
565  [U.  8.  (}omp.  St  1901,  p.  3451]). 

4.  Sams— Vaoanct— PowEB  of  Refbbee. 

Where  creditors  of  a  bankrupt  elected  two  trustees  at  the  first  meet- 
ing, instead  of  three,  as  required  by  Bankr.  Act,  §  44  (30  Stat  557  [U.  S. 
Gomp.  St  1901,  p.  3438]),  the  referee  had  no  power  to  fill  the  vacancy  in 
the  office  of  the  third  trustee,  unless  the  creditors,  after  the  calling  of 
another  meeting  by  the  referee,  had  themselves  failed  to  fill  the  sama 

In  Bankruptcy.    On  petition  for  review  of  referee's  order, 

Charles  J.  Peshall,  for  petitioner. 
Robert  Adrain,  for  bankrupt 
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LANNING,  District  Judge.  At  the  first  meeting  of  the  creditors 
of  William  F.  Fisher  &  Co.,  held  on  December  15,  1902,  Frederick 
Weigel  and  Samuel  F.  Wylie  were  appointed  trustees  of  the  bank- 
rupt's estate.  The  trustees  immediately  qualified  and  entered  upon  the 
duties  of  their  respective  offices.  On  October  31,  1904,  they  presented 
their  petition  to  the  referee  to  whom  the  cause  had  been  referred,  pray- 
ing that  they  might  be  authorized  to  make  sale  of  the  property  of  the 
bankrupt.  After  the  filing  of  this  petition  due  notice  was  given  to  the 
creditors  of  the  bankrupt  of  a  hearing  thereon,  and  also  of  the  elec- 
tion of  a  third  trustee,  at  a  meeting  of  the  creditors  to  be  held  on  De- 
cember 5,  1904.  On  December  6th,  at  the  creditors'  meeting,  they 
appointed  Nathan  W.  Clayton  as  the  third  trustee  of  the  bankrupt's 
estate.  He  accepted  the  appointment,  filed  his  bond,  and,  by  a  writing 
annexed  to  the  petition  of  the  two  trustees  previously  appointed,  joined 
in  the  prayer  for  the  sale  of  the  bankrupt's  property.  By  an  order  dated 
December  24,  1904,  the  referee  directed  that  the  property  be  sold  at 
not  less  than  $65,000,  by  private  sale  within  30  days  from  the  date  of 
the  order,  or,  if  such  private  sale  could  not  be  eflFected  within  that 
time,  then  by  public  vendue,  and  that,  if  the  highest  bid  should  be  less 
than  the  appraised  value  of  the  property,  no  deed  or  bill  of  sale  should 
be  executed  until  the  sale  should  have  first  been  approved  by  the  court. 
This  order  is  now  before  me  on  the  petition  of  Charles  J.  Peshall  for 
review  in  accordance  with  the  provisions  of  general  order  27  (89  Fed. 
xi,  32  C.  C.  A.  xxvii). 

In  the  petition  for  review  it  is  objected  (1)  tliat  the  order  of  sale  is 
erroneous  in  that  a  petition  for  composition  is  now  pending  in  the 
cause ;  (2)  that  the  petition  of  Samuel  F.  Wylie  and  Frederick  Weigel 
for  authority  to  sell  the  property  was  not  filed  in  the  office  of  the  clerk 
of  this  court,  or  presented  to  the  judge  of  the  court,  as  required  by  the 
bankruptcy  act ;  and  (3)  that  the  order  to  sell  is  fatally  defective,  be- 
cause but  two  trustees  were  appointed  at  the  first  meeting  of  the  credit- 
ors of  the  bankrupt 

The  first  objection,  namely,  that  a  petition  for  composition  is  now 
pending,  is  not  valid.  It  is  true  that  an  effort  to  eflFect  a  composition 
with  the  creditors  of  the  bankrupt  has  been  made,  but  the  money  neces- 
sary to  pay  taxes  and  other  debts  having  prioritv,  required  to  be  de- 
posited by  section  12b  of  Bankr.  Act  July  1,  1898,  c.  641,  30  Stat.  549 
[U.  S.  Comp.  St.  1901,  p.  3427,  has  not  been  deposited,  though  several 
months  have  intervened  since  the  court  declared  that  such  deposit  must 
be  made  before  any  composition  could  be  confirmed. 

The  second  objection,  namely,  that  the  petition  praying  for  authority 
to  sell  the  property  was  not  filed  with  the  clerk  of  this  court  or  pre- 
sented to  the  judge  of  the  court,  is  also  invalid.  It  is  true  that  section 
70b  of  the  Bankruptcy  Act  (30  Stat.  566  fU.  S.  Comp.  St.  1901,  p. 
3451])  provides  that  real  and  personal  property  shall,  when  practicable, 
be  sold  subject  to  the  approval  of  the  court,  but  it  is  the  general  prac- 
tice, after  a  case  has  been  referred  to  a  refe/ee,  to  present  the  petition 
for  an  order  of  sale  to  the  referee,  and  for  him  to  grant  or  deny  the 
order.     In  Loveland's  Bankruptcy,  p.  702,  it  is  said : 

''Whenever  It  Is  necessary  or  advisable  in  the  opinion  of  the  trustee  to 
make  a  sale,  it  would  seem,  from  the  language  of  the  statute,  that  it  must 
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be  done  binder  the  direction  of  the  court*  He  shonid  apply  to  the  Judge  or 
referee  (usually  the  referee)  for  permission  to  sell  property,  specifying  particu- 
larly what  property  is  to  be  sold.** 

Forms  42,  43,  44,  46,  and  46  of  orders  for  the  sale  of  the  property  of 
bankrupts'  estates,  prepared  by  the  Supreme  Court,  all  show  that  the 
orders  are  to  be  made  by  referees. 

The  third  objection  is  that  the  order  of  sale  is  invalid,  and  should  be 
set  aside,  for  the  reason  that  the  creditors  of  the  bankrupt  at  their  first 
meeting  elected  but  two  trustees.  Section  44  of  the  Bankruptcy  Act 
(30  Stat  657  [U.  S.  Comp.  St  1901,  p.  3438])  provides  that: 

rrhe  creditors  of  a  bankrupt  estate  shall,  at  their  first  meeting  after  the 
adjudication,  or  after  a  yacancy  has  occurred  in  the  office  of  trustee,  or  after 
an  estate  has  been  reopened,  or  after  a  composition  has  been  set  aside  or  a 
dlacharge  revoked,  or  if  there  is  a  vacancy  in  the  office  of  trustee,  appoint  one 
trustee  or  three  trustees  of  such  estate.  If  the  creditors  do  not  appoint  a 
trustee  or  trustees  as  herein  provided,  the  court  shall  do  so." 

The  point  made  by  the  objecting  creditor  is  that,  as  the  creditors  at 
their  first  meeting  elected  two  trustees,  and  not  one  trustee  or  three 
trustees,  the  appointment  was  absolutely  void.  I  am  not  willing  so  to 
hold,  especially  in  view  of  what  was  done  in  this  case.  It  is  true  that 
the  petition  pra3ring  for  an  order  to  sell  the  property  was  originally 
si^ed  by  the  two  trustees  Weigel  and  Wylie  only,  but,  anticipating  the 
objection  to  the  power  of  the  referee  to  make  an  order  of  sale  upon 
that  petition,  notice  was  given  to  the  creditors  that  at  the  time  of  the 
hearing  upon  the  petition  an  election  of  a  third  trustee  would  be  had. 
Such  election  was  had,  and  the  trustee,  Clayton,  accepted  his  appoint- 
ment, duly  qualified  by  filing  his  bond,  and  also  joined  in  the  petition 
of  the  other  two  trustees  for  the  sale  of  the  property.  I  think  this 
action  cured  whatever  defect  existed  in  the  previous  action  of  the  cred- 
itors. The  objection  that  the  appointment  of  the  three  trustees  is  so 
irregular  that  they  cannot  convey  a  good  title  to  the  real  estate  is  not 
sound.  This  court  has  the  power  to  direct  the  real  and  personal  prop- 
erty of  a  bankrupt's  estate  to  be  sold.  If  the  title  to  the  bankrupt's 
estate  was  not  vested  in  the  two  trustees  upon  their  appointment  and 
qualification,  it  became  vested  in  the  three  trustees  after  the  appoint- 
ment and  qualification  of  Mr.  Clayton.  See  section  70  of  the  Bank- 
ruptcy Act  (30  Stat  666  [U.  S.  Comp.  St.  1901,  p.  3461]).  As  this 
court  has  general  jurisdiction  of  the  subject-matter  of  the  sales  of  the 
properties  of  bankrupts'  estates,  a  title  conveyed  by  the  three  trustees  in 
this  case  under  an  order  of  this  court  could  not  be  successfully  assailed 
in  any  collateral  proceeding.  The  record  of  the  case  shows  that  three 
trustees  have  been  elected.  It  is  true  that  they  were  not  all  elected 
at  the  first  meeting  of  the  creditors;  but  the  requirement  that  they 
shall  be  elected  at  such  first  meeting  must  be  regarded  as  directory,  and 
not  mandatory.  And,  since  it  is  clear  that  the  creditors  intended  to- 
elect  more  than  one  trustee,  and  in  fact  did  elect  but  two,  a  fair  con- 
struction of  section  44  of  the  Bankruptcy  Act  (30  Stat.  567  [U.  S. 
Comp.  St  1901,  p.  3438])  will  lead  to  the  conclusion  that  a  vacancy 
existed  in  the  office  of  the  third  trustee.  That  vacancy  was  subsequent- 
ly supplied  at  a  meeting  of  the  creditors  duly  called.  The  referee 
had  no  power  to  fill  that  vacancy  unless  the  creditors,  after  the  calling 
135  F.— 15 
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of  another  meeting  by  the  referee,  had  themselves  failed  to  elect    See 
In  re  MacKellar  (D.  C.)  116  Fed.  647 ;  In  re  Hare  (D.  C.)  119  Fed.  246. 
I  am  of  the  opinion  that  the  objections  to  the  order  of  sale  are  not 
valid.    The  petition  for  review  will  therefore  be  dismissed. 


HBBBRTON  T.  McOLAIN. 

(drcnit  Oourt,  B.  D.  Pennsylvania.    Marcb  4»  1905.) 

No.  100. 

1.  INTBBNAL  REVENUB— LeOAOT  TAX— VESTED  OB  Ck>NnN0E19T  INTESESTB. 

A  legacy  left  by  a  testatrix  to  a  daughter  ''when  she  is  eighteen  years 
old"  is  contingent,  and  not  Tested,  and  not  subject  to  a  legacy  tax,  under 
section  29  of  the  war  revenue  act  of  June  IS,  1898»  e.  448,  80  Stat  464  [U. 
8.  Gomp.  St  1901,  p.  2907]. 

2.  Wills— GonsTBucTion— Vested  Reuaindeb. 

Under  the  will  of  a  testatrix,  bequeathing  her  residuary  estate  to  her 
husband  for  life,  with  remainder  to  her  two  daughters  equally,  with  a 
provision  that  "should  either  of  them  die  leaving  issue  such  issue  to  take 
and  receive  the  share  of  its  parent,"  the  estate  in  remainder  vested  in  the 
daughters  by  the  rule  in  Pennsylvania. 

Action  to  recover  legacy  taxes  paid  On  demurrer  to  plaintiff's 
statement. 

William  Drayton,  for  plaintiff. 

Jasper  Y.  Brinton  and  J.  Whitaker  Thompson,  for  defendant 

J.  B.  McPHERSON,  District  Judge.  This  action  is  brought  to  re- 
liover  taxes  upon  certain  legacies  given  by  the  will  of  Harriet  S.  Heber- 
ton,  of  which  the  following  are  the  relevant  paragraphs : 

''Item. — I  hereby  give  and  bequeath  unto  my  daughter  Ethel  Crothers  He- 
berton  ten  thousand  dollars,  also  the  portraits  of  John  Stephen  Benezet  and 
his  wife  Judith  Beneset  also  the  statue  of  Canova's  Dancing  Oirl  and  the  hall 
clock. 

"Item. — ^I  hereby  give  and  bequeath  unto  my  daughter  Harriet  Stevenson 
^eberton  ten  thousand  dollars  when  she  is  eighteen  years  old,  also  the  por- 
traits of  Thomas  Barton  and  his  wife  Sarah  Benezet  Barton,  also  the  Napoleon 
gilt  pier  table. 

"Item. — ^I  hereby  give  and  bequeath  unto  my  daughters  Ethel  Crothers  He- 
berton  and  Harriet  Stevenson  Heberton  my  jewelry,  laces,  bureau,  silver,  and 
clothes,  to  be  divided  equally  between  them. 

"Item. — I  hereby  appoint  my  husband  Craig  Heberton  the  executor  of  this 
will  and  the  guardian  of  our  children.  Upon  tiis  death  I  appoint  my  brother 
Stevenson  Crothers  to  act  in  his  place. 

"All  the  rest,  residue  and  remainder  of  my  estate,  real  and  personal,  I  give, 
devise  and  bequeath  unto  my  husband  Craig  Heberton  for  and  during  his 
natural  life,  and  upon  his  death,  equally  to  and  between  my  daughters  Ethel 
C.  Heberton  and  Harriet  Stevenson  Heberton,  share  and  share  alike.  Should 
either  of  them  die  leaving  issue,  such  issue  to  take  and  receive  the  share  of 
its  parent" 

The  tax  upon  the  specific  legacy  to  Ethel  Heberton  is  not  involved. 
The  questions  for  decision  are  these : 

(1)  Is  the  specific  legacy  to  Harriet  Heberton  vested  or  contingent? 

(2)  Is  the  interest  of  the  two  daughters  in  the  residuary  estate  vested 
or  contingent? 
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A  third  question — ^whether  the  tax  upon  Harriet's  specific  legacy,  and 
upon  the  estate  in  remainder  of  both  daughters,  was  collectible  in  De- 
cember, 1901,  when  it  was  assessed,  the  legacies  not  being  then  payable 
to  the  beneficiaries — ^need  not  be  decided,  as  will  shortly  appear. 

1.  It  is  true  that  the  decisions  are  not  harmonious  upon  the  character 
of  a  legacy  given  to  a  beneficiary  "when  he  shall  be  twenty-one."  The 
question  is  seldom  presented  so  nakedly  as  in  the  will  now  before  the 
court.  In  many  of  the  cases  other  language  of  the  testator  has  led  to 
the  conclusion  that  similar  words  were  sufficient  to  vest  the  legatee's 
interest;  but  in  the  case  of  Mrs.  Heberton's  will  I  think  the  authorities 
require  the  ruling  that  the  legacy  is  contingent  In  Roper  on  Legacies 
{4th  Ed.)  c.  10,  §  3,  p.  566,  it  is  said : 

"The  words  paid  or  payable  are  considered  so  material  that  If  they  be  omit- 
ted, and  the  bequests  made  to  the  legatees,  as.  If,  provided,  In  case  of,  ot 
when,  they  attain  twenty-one,  these  expressions  will,  without  being  controlled 
hy  the  context  of  the  will,  constitute  the  time  of  payment  as  of  the  essence 
of  the  bequest,  and  consequently  the  legatees  can  take  no  vested  interest  until 
they  attain  twenty-one." 

Jarman  on  Wills  (4th  Ed.)  764,  is  to  the  same  effect: 

"So,  where  a  legacy  Is  given  to  a  person  If,  or  provided,  or  In  case,  or  when 
<for  It  matters  not  which  of  these  words  Is  used)  he  attains  the  age  of  twenly- 
one  years,  or  marries,  though  such  legacy,  standing  alone  and  unexplained, 
would  clearly  be  contingent,"  eta 

The  same  rule  is  stated  m  Hawkins  on  Wills  (2d  Ed.)  226: 

*'A  bequest  to  A.  at  twenty-one,  and  a  bequest  to  A.  payable  at  twenty-one, 
do  not  much  differ  In  expression,  yet  one  Is  a  vested  the  other  a  contingent 
gift" 

See,  also,  Engles'  Estate,  167  Pa.  463,  31  Atl.  681 ;  Hanson  v.  Gra- 
ham, 6  Vesey,  243,  in  which  the  following  language  is  used : 

"No  case  has  determined  that,  the  word  Vhen,'  as  referred  to  a  period  of 
life,  standing  by  Itself  and  unqualified  by  any  words  or  circumstances,  has 
ever  been  held  to  denote  merely  the  time  at  which  It  Is  to  take  effect  In  pos- 
session ;  but  standing  so  unqualified  and  uncontrolled  It  Is  a  word  of  condi- 
tion, denoting  the  time  when  the  gift  Is  to  take  effect  In  substance.  That  this 
is  80  is  evident  upon  mere  general  principles ;  for  It  Is  just  the  same,  speak- 
ing of  an  uncertain  event,  whether  you  say  when,  or  If,  It  shall  happen.  Un- 
til It  happens,  that  which  la  grounded  upon  It  cannot  take  place." 

And  Lane  v.  Goudge,  9  Vesey,  230,  which  contains  these  words : 

"If  a  legacy  Is  given  when  a  person  attains  twenty-one,  and  he  never  at- 
tains that  age,  he  never  will  be  entitled.  But  If  It  Is  conpled  with  other  cir- 
cumstances, showing  that  he  was  not  meant  conditionally,  but  only  to  mark 
the  time  when  the  Interest  vests  In  possession,  the  sense  Is  put  upon  the  words 
which  the  will  requires.** 

Alexander  v.  Alexander,  16  Com.  Ben.  69,  and  Locke  v.  Lamb,  L.  R. 
4  Equity  Cases,  372.  In  the  vice  chancellor's  opinion,  delivered  in  the 
latter  case,  he  quotes  from  Sir  William  Grant's  opinion  in  Leake  v. 
Robinson,  2  Merivale,  386,  as  follows : 

*'If  there  were  an  antecedent  gift,  a  direction  to  pay  on  the  attainment  of 
twenty-flve  certainly  would  not  postpone  the  vesting.  But  If  I  give  to  per- 
sons of  any  description  when  they  attain  twenty-five,  or  upon  their  attainment 
of  twenty-five,  or  from  and  after  their  attaining  twenty-five.  Is  It  not  precisely 
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the  same  tfalog  as  if  I  glre  to  snch  of  those  persons  as  shonld  attain  twenty- 
fivel  None  but  a  person  who  can  predicate  of  himself  that  he  has  attained 
twenty-flye  can  claim  anything  under  such  a  gift." 

These  citations,  I  think,  support  the  conclusion  that  the  specific  legacy 
under  consideration  is  contingent. 

2.  Under  the  authority  of  McCormick  v.  McElligott,  127  Pa.  230,  17 
Atl.  896, 14  Am.  St.  Rep.  837,  and  Carstensen's  Estate,  196  Pa.  325,  46 
Atl.  495,  I  think  that  the  interest  taken  by  the  two  daughters  in  the 
residuary  estate  was  vested. 

3.  It  IS  not  necessary  to  consider  the  third  question.  The  case  of 
Land  Title,  etc.,  Co.  v.  McCoach  (C,  C.  A.)  129  Fed.  901,  declares  that 
a  contingent  remainder  is  not  taxable ;  and^  as  the  assessed  value  of 
the  vested  remainder  is  less  than  $10,000,  it  follows  that  no  tax  at  all 
should  have  been  levied  upon  Harriet's  legacies,  or  upon  Ethel's  in- 
terest in  remainder.  Knowlton  v.  Moore,  178  U.  S.  78,  20  Sup.  Ct» 
747,  44  L.  Ed.  969. 

Judgment  may  be  entered  for  the  plaintiff  on  the  demurrer. 


In  re  SGHULZ  et  aL 

(District  Court,  D.  Oregon.    February  21,  1906.) 

No.  791. 

BANKBUFTCT— HOICESTKAD— AbANDONMBNT. 

A  bankrupt,  having  a  homestead  and  a  large  family  In  Washington,  re> 
moved,  with  certain  of  his  children,  to  Oregon  to  obtain  work.  He  was 
a  tinner,  and  desired  to  start  a  shop  where  his  homestead  was  located, 
his  purpose  being  to  earn  sufficient  money  in  Oregon  to  do  sa  He  had 
accumulated  some  money  and  a  part  of  the  necessary  tools,  and  had  paid 
the  interest  on  the  purchase-money  mortgage  on  the  homestead,  when, 
being  unable  to  keep  up  two  separate  establishments,  his  wife,  who  had 
remained  on  the  homestead.  Joined  him  in  Oregon.  His  bankruptcy  peti- 
tion, however,  merely  alleged  that  he  had  "resided  and  was  employed" 
in  Oregon  for  six  months  preceding  a  filing  of  the  petition,  but  did  not 
allege  that  he  had  a  domicile  in  such  state.  Held,  that  such  facts  did  not 
show  an  abandonment  of  the  bankrupt's  homestead  in  Washington. 

T.  J.  Geisler,  for  petitioners. 
Bronaugh  &  Bronaugh,  for  trustee. 

BELLINGER,  District  Judge.  The  question  to  be  decided  is  one 
of  homestead  exemption  under  the  bankruptcy  act.  Daniel  Sdiulz, 
now  deceased,  and  his  son  Adolph  Schulz,  were  adjudged  bankrupts 
in  this  court  upon  their  petition  filed  on  January  20,  1904.  The  two 
Schulzes  were  domiciled  at  North  Yakima,  in  the  state  of  Washington, 
where  Daniel  had  a  homestead,  upon  which  he  resided  with  his  wife 
and  a  large  family  of  children,  13  in  number,  8  of  whom  were  de- 
pendent upon  him  for  support.  On  September  11,  1903,  they  came  to 
Portland,  leaving  the  wife  of  Daniel  on  the  homestead  at  North  Yakima, 
where  she  was  to  remain.  Thereafter,  on  November  21,  1903,  finding 
the  burden  of  keeping  two  separate  establishments  greater  than  they 
could  afford,  the  wife,  on  her  own  motion,  rented  the  homestead  for 
a  period  ending  on  June  15th  next  ensuing  for  $10  a  month,  and 
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joined  her  husband  in  Portland.  In  their  petition  in  bankruptcy  it  is 
alleged  that  Adolph  "has  resided  and  been  domiciled  within  the  district 
of  Oregon  for  the  greater  portion  of  six  months  immediately  preced- 
ing," and  "that  Daniel  Schulz  has  resided  and  been  employed  in  the 
city  of  Portland  and  district  of  Oregon  about  the  same  time."  The 
uncontradicted  testimony  of  Daniel  Schulz  and  his  wife  is  to  the  effect 
that  the  former  had  no  work  in  North  Yakima,  and  had  to  leave  the 
premises  in  order  to  obtain  work  to  support  his  wife  and  children ;  that 
he  was  a  tinner  by  trade ;  that  he  wanted  to  start  a  little  shop  in  North 
Yakima,  and  came  to  Portland  to  earn  enough  to  do  this,  and  that  at 
the  time  his  testimony  was  taken.  May  20th,  he  had  accumulated  a  little 
money  and  acquired  a  part  of  the  necessary  tools,  and  had  paid  the  in- 
terest on  a  purchase-money  mortgage  on  the  homestead;  that  at  the 
time  of  leaving  his  home  in  North  Yakima  he  intended  to  return  "as 
soon  as  he  had  earned  a  little  something,"  and  his  expectation  when 
testifying  was  that  he  would  do  so  at  the  expiration  of  the  lease  of  the 
homestead ;  that  immediately  prior  to  leaving  North  Yakima  he  planted 
some  trees  and  crops  on  the  homestead,  built  a  chicken  house  and  a 
bam.  The  bam  cost  $200,  and  was  completed  a  day  or  two  before  Dan- 
iel Schulz  left  Yakima. 

I  am  of  the  opinion  that  the  removal  of  Daniel  Schulz  to  Portland, 
under  the  circumstances  testified  to,  does  not  constitute  an  abandon- 
ment of  the  homestead,  without  reference  to  the  law  of  the  state  of 
Washin^on  providing  that  a  homestead  can  be  abandoned  only  by  a 
declaration  of  abandonment,  or  a  grant  thereof  executed  and  acknowl- 
edged, etc.  "A  homestead  is  not  abandoned  by  the  removal  of  the  hus- 
band with  his  family  and  living  elsewhere,  when  there  is  an  intention  to 
return  later  and  make  it  their  home."  Porter  v.  Chapman,  65  Cal. 
365,  4  Pac.  237.  Such  an  intention  appears  from  the  testimony  in  this 
case.  The  removal  to  Portland  is  consistent  with  such  an  intention.  It 
was  a  means  to  the  end  of  establishing  a  business  in  the  place  of  his 
homestead  that  would  enable  him  to  maintain  himself  and  family  per- 
manently there. 

All  that  is  offered  to  support  the  contention  of  the  creditors  is  the 
averment  of  residence  in  the  petition  in  bankmptcy,  and  the  testimony 
of  an  officer  who  served  some  papers  in  a  civil  suit  upon  the  bankmpt, 
and  who  was  told  by  him  and  his  wife  that  they  lived  in  Portland  and 
that  Portland  was  their  home.  This  witness  says  that  when  he  asked 
Daniel  Schulz  if  he  intended  to  make  this  place  his  home  the  latter  an- 
swered that  he  did.  The  witness  had  been  requested  by  the  attorney 
to  make  this  particular  inquiry.  Statements  having  the  effect  of  ad- 
missions are  to  be  received  with  caution,  and  this  is  especially  tme  in 
a  case  like  this,  where  it  was  the  office  of  the  witness  to  procure  the 
particular  admission.  Furthermore,  Schulz  spoke  English  imperfect* 
ly,  so  much  so  that  he  testified  through  an  interpreter,  and  he  may  have 
misunderstood  the  question  asked  him,  or  the  witness  may  have  mis- 
understood the  answer.  Schulz  denied  that  any  such  conversation 
took  place  as  the  officer  testifies  to.  In  the  petition  to  be  adjudged 
bankrupts  it  is  noticeable  that  as  to  Adolph,  the  son,  it  is  stated  that 
Portland  has  been  his  place  of  residence  and  domicile  for  the  greater 
part  of  six  months,  while  the  statement  as  to  the  father  is  that  he  has 
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resided  and  been  employed  in  the  city  of  Portland  about  the  same  time. 
Whoever  prepared  the  petition  clearly  intended  to  distinguish  as  to  the 
residence  of  the  two.  The  term  "residence"  is  used  as  to  the  one  in  the 
sense  of  domicile,  while  as  to  the  other  it  not  only  is  not  so  used,  but 
has  reference  to  the  fact  of  an  employment  merely.  A  man  may  have 
more  than  one  residence,  but  he  can  have  but  one  domicile.  There  is 
testimony  to  the  effect  that  Daniel  Schulz,  upon  the  advice  of  his  attor- 
ney that  he  had  a  right  to  trade  his  Yakima  homestead  for  one  in 
Oregon,  made  inquiries  to  that  end,  but  did  not  find  any  opportunity  to 
do  so.  But  this  cannot  be  construed  as  an  abandonment  of  the  home- 
stead. An  oflFer  to  sell  a  homestead  might  tend  to  prove  an  intention 
not  to  return  to  it,  depending  upon  the  circumstances  under  which  the 
offer  was  made ;  but  the  only  inference  to  be  drawn  from  an  attempt 
to  trade  one  homestead  for  another  is  that  of  an  intention  not  to  aban- 
don the  homestead.  It  tends  to  show  that  there  was  no  intention  to 
acquire  a  domicile  in  Oregon,  unless  such  a  domicile  could  be  substi- 
tuted for  that  held  in  the  state  of  Washington. 

The  petition  of  the  widow  of  Daniel  Schulz  is  allowed,  and  the  finding 
and  decision  of  the  referee  in  respect  to  the  homestead  exemption  in 
question  is  reversed. 


KIRKPATRIGK  v.  AMERICAN  ALKALI  CO. 
(Circuit  Court,  D.  New  Jersey.    February  21,  1005.) 

1.  CoBPOBATiows— Insolvency— Unpaid    Subscriptions— Assessment. 

On  an  application  by  the  receiver  of  an  Insolvent  corporation  to  make 
an  assessment  on  unpaid  stock  subscriptions  necessary  to  pay  debts,  the 
court  is  required  to  determine  Judicially  what  proportion  of  the  unpaid 
subscriptions  will  probably  be  needed  to  meet  the  liabilities,  the  assess- 
ment ordered  being  confined  to  such  amount 

2.  Saick— DisposrrioN  of  Assets. 

Where,  on  an  application  by  the  receiver  of  an  insolvent  corporation  for 
permission  to  levy  an  assessment  on  unpaid  subscriptions  necessary  to 
pay  debts,  it  appeared  that  no  effort  had  been  made  to  dispose  of  certain 
patents  belonging  to  the  corporation,  for  which  it  had  paid  $950,000,  or 
of  a  claim  of  $50,000  against  another,  and  also  that  the  real  owners  of  cer- 
tain stock,  held  in  the  name  of  dummies,  might  be  ascertained,  and  an 
assessment  made  on  them,  which  might  obviate  the  necessity  of,  or  ma- 
terially reduce  the  assessment  required  on  other  stock,  the  receiver's  ap- 
plication was  premature. 

In  Equity.  On  petition  of  receiver  for  authority  to  assess  preferred 
stockholders. 

Burr,  Brown  &  Lloyd,  for  receiver. 

Clement  B.  Wood  and  Charles  E.  Morgan,  for  respondents  Robert 
E.  Glendinning  &  Co.  and  others. 

F.  B.  Bracken,  H.  E.  Kohn,  and  James  Buchanan,  for  respondent 
Charles  Evans. 

LANNING,  District  Judge.  In  this  matter  the  receiver  has  filed 
his  petition  praying  for  an  order  authorizing  him  to  make  an  assessment 
of  $2.50  per  share  upon  the  holders  of  the  preferred  stock  of  the  Ameri- 
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can  Alkali  Company  for  the  purpose  of  supplementing  the  moneys  in 
hand  for  the  payment  of  the  debts  of  the  company  and  the  expenses  of 
the  receivership.  Upon  the  filing  of  the  petition  a  rule  was  allowed  re- 
quiring the  holders  of  the  preferred  stock  to  show  cause  why  the  order 
prayed  for  should  not  be  allowed.  On  the  return  of  the  rule,  answers 
were  filed  by  a  number  of  the  holders  of  preferred  stock,  wherein  they 
raise  various  objections  to  the  allowance  of  the  order.  One  of  the  ob- 
jections is  that  the  application  is  premature,  for  the  reason  that  there 
has  yet  been,  and  upon  the  facts  as  presented  can  be,  no  judicial  ascer- 
tainment of  the  amount  of  the  assessment  that  should  be  imposed.  In 
Cumberland  Lumber  Co.  v.  Clinton  Hill  Lumber  Manufacturing  Co., 
67  N.  J.  Eq.  628,  42  Atl.  586,  the  New  Jersey  Court  of  Errors  and 
Appeals  held  that  an  order  like  that  now  applied  for  is  the  result  of  an 
exercise  of  judicial  power,  and  that  before  granting^  it  the  court  must  de- 
termine judicially  what  proportion  of  the  unpaid  subscriptions  will 
probably  be  needed  to  meet  the  liabilities  of  the  insolvent  company,  and 
that  the  assessment  must  be  confined  to  the  amount  so  needed.  In  the 
dLse  in  hand  it  appears  that  the  receiver  some  time  since  instituted  a 
suit  in  equity  in  the  Circuit  Court  for  the  Eastern  District  of  Pennsyl- 
vania to  compel  the  defendants  in  that  suit  to  disclose  the  real  owners 
of  some  of  the  preferred  stock  of  the  American  Alkali  Company  alleged 
by  the  receiver  to  be  standing  on  the  books  of  the  company  in  the  names 
of  irresponsible  dummies.  The  Circuit  Court  sustained  a  demurrer  to 
the  bill,  but  on  appeal  to  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit  the  decree  of  the  Circuit  Court  in  Arthur  K.  Brown,  Surviving 
Receiver,  etc.,  v.  McDonald,  133  Fed.  897,  has  just  been  reversed,  and 
the  receiver  held  to  be  entitled  upon  his  bill  to  the  discovery  prayed  for. 
In  the  proceeding  now  before  me  the  receiver,  in  his  petition,  assumes 
that  he  will  be  able  to  collect  nothing  upon  the  stock  alleged  to  be  held 
by  dummies,  who,  he  says,  hold  about  one-third  of  the  total  issue  of  the 
preferred  stock ;  and  he  therefore  asks  to  have  the  amount  of  the  as- 
sessment fixed  at  $2.50  per  share.  If  the  receiver,  in  the  proceeding 
now  pending  in  the  Circuit  Court  for  the  Eastern  District  of  Pennsyl- 
vania, shall  discover  that  the  holders  of  any  considerable  portion  of  the 
stock  are  mere  dummies,  and  that  the  real  owners  of  such  stock  are  able 
to  respond  to  an  assessment  made  upon  them,  that  assessment  may,  up- 
on judicial  inquiry,  be  found  to  be  ample,  if  it  be  fixed  at  a  sum  consider- 
ably less  than  $2.60  per  share. 

Another  objection  is  that  it  appears  by  the  receiver's  petition  that  he 
has  not  disposed  of  all  of  the  assets  in  his  hands,  and  that  until  such 
disposition  be  made  it  will  be  impossible  to  ascertain  the  extent  of  the 
deficiency  of  the  corporate  assets.  The  receiver  admits  that  he  has  in 
hand  certain  patents  belonging  to  the  American  Alkali  Company,  for 
which  the  company  Mid  $960,000,  and  a  claim  against  one  W.  W. 
Gibbs  for  $60,000.  The  receiver  believes  that  these  assets  are  at  the 
present  time  of  nominal  value  only,  but  the  respondents  insist  that  some 
eflFort  should  be  made  to  dispose  of  them,  either  at  public  or  private  sale. 
No  such  effort  has  been  made,  so  far  as  the  record  discloses.  The 
American  Alkali  Company  is  a  New  Jersey  corporation,  and  the  liability 
of  its  stockholders  for  the  payment  of  the  company's  debts  is  fixed  by 
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section  21  of  the  general  corporations  act  (P.  L.  N.  J.  1896,  p.  284), 
which  is  as  follows : 

"Where  tbe  whole  capital  of  a  corporation  shall  not  have  been  paid  in,  and 
the  capital  paid  shall  be  InsufBcient  to  satisfy  Its  debts  and  obligations,  each 
stockholder  shall  be  bound  to  pay  on  each  share  held  by  him  the  sum  neces- 
sary to  complete  the  amount  of  such  share  as  fixed  by  the  charter  of  the  cor- 
poration, or  such  proportion  of  that  sum  as  shall  be  required  to  satisfy  such 
debts  and  obligations.'' 

In  construing  this  section  the  Court  of  Errors  and  Appeals  of  New 
Jersey,  in  Wcatherbec  v.  Baker,  35  N.  J.  Eq.  601,  said : 

"It  is  manifest  from  a  consideration  of  the  circumstances  under  which  de- 
linquent stockholders  are  liable  to  creditors  for  their  unpaid  subscriptions,  and 
of  the  nature  of  the  trust  which  is  created,  that  in  any  proceeding  to  enforce 
the  liability  of  stockholders  under  this  section  all  the  property  and  assets  of 
the  .corporation  must  be  taken  into  account,  and  that  the  proceeding  must  be 
for  the  benefit  of  all  the  creditors.  The  assets  of  the  corporation  and  its  total 
indebtedness  must  be  brought  into  the  account,  for  until  they  are  ascertained- 
neither  the  amount  of  money  required  to  satisfy  the  creditors  of  the  corpora- 
tion nor  the  proportion  of  the  sum  required  to  be  paid  by  each  stockholder 
can  be  ascertained." 

The  receiver  is  acting  in  the  interest  of  creditors.  The  stockholders 
who  may  be  liable  upon  their  stock  subscriptions  for  the  debts  of  the 
company  are  entitled  to  have  the  assets  of  the  company  disposed  of  and 
applied  to  the  payment  of  those  debts  before  being  themselves  called 
on  to  contribute  anything  toward  such  payment.  The  tmpaid  sub- 
scriptions to  capital  stock  constitute  a  trust  fund  for  the  pa3rment  of  the 
debts  of  the  corporation,  but  that  trust  fund  is  not  liable  to  drafts  upon 
it,  especially  where  the  stockholders  object,  until  after  the  property  of 
the  corporation  shall  have  been  disposed  of.  As  was  further  said  in 
Weatherbee  v.  Baker: 

"Each  stockholder  is  made  liable  on  his  unpaid  subscription  only  for  the  pro- 
portion thereof  which  may  be  necessary  for  the  payment  of  the  debts  of  the 
corporation  when  the  property  of  the  corporation  has  proved  insufficient  for 
that  purpose." 

For  the  reasons  above  stated,  the  petition  of  the  receiver  must  be  de- 
nied. This  conclusion  renders  it  unnecessary  to  consider  the  other 
questions  argued  by  counseL 


NICHOLS  ▼.  SOUTHBEN  OREGON  CO. 

(Circuit  Court,  D.  Oregon.    February  21,  1905.) 

No.  2»845. 

L  PuBLio  Lands— Grants— Conditions— CoNVETANC»— Objections. 

Act  Cong.  March  8,  1869,  c.  150,  15  Stat  840,  granted  certain  lands  to 
the  state  of  Oregon  in  aid  of  military  road  construction,  on  condition  that 
the  lands  should  not  be  sold  to  any  one  person,  except  in  quantities  not 
greater  than  a  quarter  section,  and  at  a  price  not  exceeding  $2.50  per 
acre.  The  succeeding  year  the  state  granted  the  lands  in  question  to  the 
road  company  in  bulk,  and  by  Act  June  18,  1874,  c.  805,  18  Stat  80  [U.  S. 
Comp.  St  1901,  p.  1517],  Congress  authorized  the  Issuance  of  patents  to 
the  state  as  fast  as  the  lands  should  be  selected  and  certified  under  the 
grant,  under  which  act  patents  were  issued  to  the  road  company  for  the 
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granted  lands.  Held,  that  under  snch  circmnstances  the  United  States, 
and  not  a  sabseqnent  applicant  to  purchase,  was  the  only  aathorlty  en- 
titled to  object  to  the  nonperformance  of  the  conditlona  with  reference 
to  disposition  of  such  lands. 

X  Sake— Laches. 

Complainant,  having  permitted  a  long  period  of  time  to  elapse,  was 
barred  by  laches  from  maintaining  a  bill  to  compel  defendant  to  convey 
a  portion  of  the  land  to  him  on  payment  of  the  price  spedfled  In  the  grant. 

Pipes  &  TifFt  and  E.  B.  Seabrook,  for  complainant 
Dolph,  Mallory,  Simon  &  Gearin,  for  defendant. 

BELLINGER,  District  Judge.  By  the  act  of  Congress  approved 
March  3,  1869,  c.  160,  15  Stat  340,  there  was  granted  to  the  state  of 
Oregon  certain  lands  to  aid  in  the  construction  of  a  military  wagon 
road  from  Roseburg,  in  this  state,  to  the  navigable  waters  of  Cfoos  Bay. 
The  grant  contained  this  provision : 

"Provided,  further,  that  the  grant  of  land  hereby  made  shall  be  upon  the 
condition  that  the  lands  shall  be  sold  to  any  one  person  only  In  quantities  not 
greater  than  one  quarter  section,  and  at  a  price  not  exceeding  ^2.50  per  acre." 

On  the  22d  day  of  October,  1870,  the  state  of  Oregon,  by  an  act 
of  its  Legislature,  granted  the  lands  in  question  to  the  Coos  Bay 
Wagon  Road  Company,  and  that  company  built  the  road  in  aid  of 
which  the  lands  were  granted.  Thereafter,  and  on  June  18,  1874, 
Congress  passed  "An  act  to  authorize  the  issuance  of  patents  for 
lands  granted  to  the  state  of  Oregon,  in  certain,  cases"  (Act  June 
18, 1874,  c.  306, 18  Stat.  80  [U.  S.  Comp.  St.  1901,  p.  1517]),  in  terms 
as  follows: 

"Whereas  certain  lands  hare  heretofore,  by  acts  of  Congress,  been  granted 
to  the  state  of  Oregon  to  aid  In  the  construction  of  certain  mlUtary  wagon 
roads  In  said  state,  and  there  exists  no  law  providing  for  the  Issuing  of  for- 
mal patents  for  said  lands, 

'Therefore,  be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  that  In  all  cases  when 
the  roads  In  aid  of  the  construction  of  which  said  lands  were  granted  are 
shown  by  the  certificate  of  the  Governor  of  the  state  of  Oregon,  as  In  said 
acts  provided,  to  have  been  constructed  and  completed,  patents  for  said  lands 
shall  Issue  In  due  form  to  the  state  of  Oregon  as  fast  as  the  same  shall,  un- 
der said  grants,  be  selected  and  certified,  unless  the  state  of  Oregon  shall  by 
public  act  have  transferred  Its  Interests  In  said  lands  to  any  corporation  or 
corporations.  In  which  case  the  patents  shall  Issue  from  the  General  Land 
Ofiice  to  such  corporation  or  corporations  upon  their  payment  of  the  necessary 
expenses  thereof:  provided,  that  this  shall  not  be  construed  to  revive  any 
land  grant  already  expired,  nor  to  create  any  new  rights  of  any  kind  except 
to  provide  for  Issuing  patents  for  lands  to  which  the  state  Is  already  entitled/' 

In  pursuance  of  this  act,  patents  were  issued  to  the  Coos  Bay 
Wagon  Road  Company  for  the  granted  lands.  The  defendant  com- 
pany has  succeeded  to  the  title  to  30,000  acres  in  one  body  of  the 
lands  so  patented,  through  mesne  conveyances  to  the  Southern  Ore- 
gon Improvement  Company,  and  from  that  company  through  a  sale 
by  a  master  in  chancery,  and  it  has  succeeded  through  mesne  con- 
veyances to  the  remainder  of  such  lands. 

It  is  contended  for  the  plaintiff  that  the  grant  in  question  is  in 
effect  an  offer  to  sell  the  granted  lands,  to  aid  in  building  the  road 
mentioned,  in  quantities  of  not  more  than  one  quarter  section  to 
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any  one  person,  at  $2.50  per  acre,  and  that  the  title  acquired  by 
the  state  was  upon  this  trust ;  that  the  conveyance  by  the  state  of 
the  lands  in  bulk  was  in  violation  of  the  trust  which  is  impressed 
upon  such  lands  in  the  hands  of  the  defendant  company,  and  that 
this  trust  will  continue  to  exist  until  it  is  executed,  in  accordance 
with  the  terms  of  the  granting  act,  by  the  sale  of  the  granted  lands 
in  quantities  to  single  purchasers  of  not  more  than  160  acres,  and 
at  a  price  not  greater  than  $2.60  per  acre.  The  plaintiff  tenders 
$400  in  payment  for  160  actes  of  land  included  in  the  grant  and 
particularly  described,  which  land  he  alleges  to  be  of  a  value  in 
excess  of  $2,000,  and  he  prays  that  the  defendant  be  required,  by 
a  decree  of  this  court,  to  execute  and  deliver  to  him  a  deed  of  con- 
veyance for  the  lands  for  which  tender  is  made. 

The  grant  was  not-a  law  for  the  sale  of  the  granted  lands.  It 
did  not  offer  them  for  sale.  That  was  left  to  the  state,  subject  to 
restrictions  as  to  the  price  at  which  they  should  be  sold  and  the 
quantity  that  should  be  sold  to  any  one  person.  These  restrictions 
were  mere  incidents  of  the  grant,  mere  regulations  that  the  state 
was  required  to  observe  in  selling  the  granted  lands,  at  such  time 
after  they  were  earned  as  the  state  should  conclude  to  sell  them. 
The  object  to  be  accomplished  in  no  wise  depended  upon  them. 
Whatever  rights  existed  in  respect  to  these  restrictions  belonged 
to  the  United  States.  No  interest  was  created  in  the  complainant. 
He  is  not  a  beneficiary  in  the  grant,  and  he  has  no  standing  to 
complain  that  the  state  has  violated  its  conditions  in  the  manner 
in  which  it  has  disposed  of  the  granted  lands.  That  is  a  matter 
that  can  only  be  taken  advantage  of  by  the  United  States.  Fur- 
thermore, above  30  years  ago  Congress  authorized  patents  to  issue 
to  the  state  or  to  any  corporation  or  corporations  to  which  it  had 
transferred  its  interest,  and  patents  have  been  issued  to  the  state's 
grantees  in  pursuance  of  that  law.  It  is  not  necessary  to  consider 
whether  this  act  was  a  waiver  by  Congress  of  the  conditions  subse- 
quent in  the  grant.  The  transfer  by  the  state  and  the  several  sub- 
sequent transfers  were  open  disavowals  of  the  trust  relied  upon, 
if  it  caft  be  made  out  that  there  was  such  a  trust.  This  great  lapse 
of  time  is  a  complete  bar  to  the  recovery  prayed  for.  When  the 
bill  shows  upon  its  face  that  the  plaintiff,  by  reason  of  lapse  of  time 
and  of  his  own  laches,  is  not  entitled  to  the  relief  prayed  for,  the 
objection  may  be  taken  by  demurrer. 

The  demurrer  to  the  bill  is  sustained. 


THE  CUMBERLAND. 

THE  ADMIRAL  FARRAGUT. 

(District  Court,  D.  Massachusetts.     February  15,  1905.) 

Nos.  1,854,  1,859. 

CoLiJBioff  --Dahaoes— Demubraos. 

Where,  at  the  Instance  of  claimant,  the  cost  of  repairing  a  vessel  in- 
jured in  collision  has  been  adopted  as  the  measure  of  damages  to  the  li- 
belant, he  is  entitled  to  recover,  by  way  of  demurrage,  compensation  for 
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tlM  1008  Of  her  use  during  repair,  or,  where  she  was  sold  without  repair- 
ing, but  before  the  repairs  could  have  been  completed,  be  may  recover 
demurrage  to  the  time  of  sale. 

[Ed.  Note. — Demurrage,  definitions  and  general  principles,  see  notes  to 
Randall  t.  Sprague,  21  G.  C.  A.  337 ;  Hagerman  v.  Norton,  46  G.  C  A.  4.) 

In  Admiralty.  Suit  for  collisiotL  On  exceptions  to  assessor's  re- 
port 

Carver  &  Blodgett,  for  the  Cumberland. 

Frederic  Dodge  and  Harrington  Putnam,  for  the  Admiral  Farragut. 

LOWELL,  District  Judge.  This  case  comes  before  the  court  on 
exceptions  to  the  assessor's  report.  The  interlocutory  decree  directed 
that  the  damages  should  be  divided,  and  it  appears  that  both  vessels 
were  damaged. 

The  Cumberland  was  in  collision  July  7, 1902 ;  was  abandoned  to  the 
underwriters  July  31st,  and  on  that  day  the  abandonment  was  accepted ; 
was  sold  by  the  underwriters  August  20th.  The  libelant  claims  de- 
murrage between  July  7th  and  August  20th.  The  claimant  contends 
that  no  demurrage  is  allowable,  but  only  interest.  The  assessor  al- 
lowed demurrage  to  July  31st. 

If  the  property  of  A.  is  injured  by  B.,  A.  can  recover  from  B.  the 
damage  suffered;  but,  in  assessing  this  damage,  a  court  or  jury  is 
guided  by  rules  more  or  less  artificial.  Where  a  vessel  is  totally  de- 
stroyed in  a  collision,  the  Supreme  Court  has  decided  that  the  libelant 
shall  recover  "the  value  of  the  vessel,  with  interest  thereon,  and  the  net 
freight  pending  at  the  time  of  the  collision."  The  Umbria,  166  U.  S. 
404,  421,  17  Sup.  Ct.  610,  41  L.  Ed.  1053.  See  The  Columbus,  3  W. 
Rob.  168.  Under  the  circumstances  stated,  this  rule  is  deemed  to  fur- 
nish a  restitutio  in  integrum.  That  the  wreck  has  been  sold  for  a  sum 
more  or  less  considerable  does  not  affect  the  rule,  except  by  crediting 
the  price  received  to  the  wrongdoer.  But  no  plaintiff  is  permitted  to 
enhance  his  damages,  and  so  die  respondent,  whom  the  libelant  seeks 
to  charge  vnth  the  original  value  of  the  vessel  damaged  (either  the  total 
value,  or  the  balance  left  after  deducting  from  the  total  value  of  the 
vessel  the  proceeds  of  the  wreck),  may  show  in  reduction  of  damages 
that  she  can  be  restored  by  repair  to  her  original  condition  for  a 
smaller  sum.  He  may  then  satisfy  his  liability  by  paying  the  cost  of 
these  repairs.  The  substitution  of  cost  of  repair  for  diminutibn  in 
value  as  a  measure  of  damages  is  ordinarily  a  concession  to  the 
claimant,  and  not  a  substituted  method  of  assessment  of  which  the 
libelant  can  avail  himself  at  his  discretion.  If  the  repairs  cost  more 
than  the  loss  of  value,  the  claimant  can  ordinarily  satisfy  his  liability 
by  paying  the  latter.  The  Havilah,  60  Fed.  331,  1  C.  C.  A.  619 ;  The 
Venus  (D.  C.)  17  Fed.  926.  Where  loss  of  value  is  awarded,  interest 
is  ordinarily  allowed  from  the  collision  to  the  time  of  payment.  The 
Illinois  (D.  C.)  84  Fed.  697.  Where  the  cost  of  repairs  is  awarded,  the 
libelant  recovers,  in  addition  thereto,  compensation  for  loss  of  the 
vessel's  use  during  repair.    This  compensation  is  called  "demurrage.** 

Applying  these  rules  to  the  case  at  bar,  we  find  that  the  libelant 
sought  to  recover  the  difference  between  the  value  of  the  Cumberland 
before  collision  and  her  value  after  collision,  as  determined  by  the 
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price  received  for  the  wreck.  Had  the  libelant  obtained  the  assess- 
ment of  damages  by  this  rule,  he  would  have  received  only  interest  on 
the  sum  awarded ;  but  the  claimant  contended  that  the  damages  award- 
ed should  be  limited  to  the  cost  of  repair.  Since  this  contention  has 
prevailed,  the  payment  of  demurrage  cannot  now  be  resisted.  There 
are  cases  in  which  demurrage  has  been  allowed,  although  the  vessel 
was  sold  before  repair.  Philadelphia  Steam  Towboat  Co.  v.  Phila- 
delphia R.  R.,  Fed.  Cas.  No.  11,086,  affirmed  in  23  How.  209,  16  L. 
Ed.  433.  In  The  Catherine,  17  How.  170, 174, 176,  16  L.  Ed.  233,  the 
wreck  was  sold,  and  the  reference  in  the  opinion  of  the  Supreme  Court 
to  Williamson  v.  Barrett,  13  How.  101, 110, 14  L.  Ed.  68,  indicates  that 
demurrage  was  to  be  allowed.  In  The  Empire  State,  2  Ben.  178,  Fed. 
Cas.  No.  4,473,  nothing  was  said  about  demurrage.  The  interest  there 
mentioned  may  well  have  been  interest  on  the  cost  of  repairs  after  they 
were  made.  The  distinction  between  interest  and  demurrage  is  not 
based, as  the  claimant  contends, upon  the  actual  repair  of  the  injured  ves- 
sel by  the  owner.  Interest  attends  an  allowance  for  loss  of  value ;  de- 
murrage, an  allowance  for  cost  of  repair.  The  Empress  Eugenie,  Lush. 
138 ;  The  South  Sea,  Swab.  141 ;  The  Ernest  A.  Hamill  (D.  C.)  100 
Fed.  609.  In  La  Champagne  (D.  C.)  63  Fed.  898,  the  cost  of  repair 
was  used  as  a  criterion  (not  the  only  one)  of  loss  of  value,  but  the 
award  was  based  upon  "the  difference  between  her  value  in  her  dam- 
aged condition  and  her  value  before  the  collision."  In  The  Rhode 
Island,  Abb.  Adm.  100,  106,  note.  Fed.  Cas.  No.  11,744,  interest  was 
allowed  by  the  Circuit  Court  as  compensation  for  loss  of  use  (the 
method  of  computation  adopted  by  the  District  Court),  "not  because  I 
think  it  founded  upon  any  fixed  or  established  principle,  but  because  it 
is  just  enough  in  itself,  and  I  have  not  been  able  to  find  any  principle 
that  would  justify  the  adoption  of  a  higher  measure  of  damages  in  the 
given  case.  The  Rhode  Island  is  not  authority  for  depriving  the  libel- 
ant of  demurrage  where  his  recovery  has  been  limited  to  tiit  cost  of 
repair. 

The  contention  of  the  libelant  is  sustained,  and  demum^  is  al- 
lowed to  August  20th,  when  the  vessel  was  sold.  The  libelant  asks  for 
no  more,  and  the  repairs  could  not  have  been  completed  by  that  time. 


In  re  ALVORD. 

(District  Oonrt,  D.  Ck)nnectlcat    February  8,  1905.) 

No.  1,244. 

Barkbuptot— Dischaboa—Failube  to  Keep  Books. 

A  discharge  in  bankruptcy  is  a  great  privilege,  and  demands  that  rea- 
sonable care,  at  least,  shall  be  taken  in  advance  by  one  who  asks  for  it; 
and  where  a  bankrupt,  who  was  a  man  of  business  experience,  failed  to 
keep  any  books  whatever  from  which  his  financial  condition  could  be  as- 
certained, he  must  be  presumed  to  have  intended  to  conceal  such  condi- 
tion, and  under  Bankr.  Act  July  1,  1898,  c.  541,  |  14b  (2),  80  Stat  550 
[U.  S.  Oomp.  St  1901,  p^  8427],  as  amended  by  Act  Feb.  5,  1903,  c.  487, 
82  Stat  797  [U.  S.  Oomp.  St.  Supp.  1903,  p.  411],  is  not  entitled  to  a  dis- 
charge. 

[Ed.  Note. — For  cases  in  point  see  voL  6,  Cent  Dig.  Bankruptcy,  U  752- 
757.] 
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In  Bankruptcy.    On  application  for  discharge. 

Joseph  R.  Taylor  and  Samuel  E.  Hoyt,  for  bankrupt. 
George  A.  Mullen,  for  opposing  creditors. 

PLATT,  District  Judge.  The  referee's  report  finds  certain  facts, 
and  upon  them  bases  his  recommendation  that  the  bankrupt  shall 
be  discharged.  Whether  his  report  shall  be  followed  depends  upon 
the  construction  given  to  the  second  objection  to  a  discharge  in 
section  14  (b)  of  the  Bankrupt  Act  (Act  July  1, 1898,  c.  541,  30  Stat. 
550  [U.  S.  Comp.  St.  1901,  p.  3427])  as  it  stands  since  the  amend- 
ment of  February  5,  1903  (32  Stat.  797,  c.  487  JU.  S.  Comp.  St. 
Supp.  1903,  p.  411]).  Before  amendment  the  objection  read,  "(2) 
with  fraudulent  intent  to  conceal  his  true  financial  condition  and 
in  contemplaton  of  bankruptcy,  destroyed,  concealed,  or  failed  to 
keep  books  of  account  or  records  from  which  his  true  condition 
might  be  ascertained."  By  the  amendment  of  February  5,  1903, 
the  words  "fraudulent  ♦  ♦  ♦  true  ♦  ♦  ♦  and  in  contem- 
plation of  bankruptcy  ♦  ♦  ♦  true"  were  stricken  out,  so  that 
the  paragraph  now  reads,  "with  intent  to  conceal  his  financial  con- 
dition, destroyed,  concealed,  or  failed  to  keep  books  of  account  or 
records  from  which  such  condition  might  be  ascertained."  This 
question  may  properly  be  examined  by  the  court  without  lessening 
the  force  of  the  general  rule  that  conclusions  of  fact  reached  by 
the  referees,  unless  manifestly  improper,  will  be  uniformly  accepted 
and  acted  upon.  We  must  examine  the  matter  in  the  light  of 
three  undeniable  propositions :  (1)  This  is  a  court  of  equity.  (2) 
Suitors  who  seek  its  favors  must  take  care  that  their  hands  are 
unsoiled.  (3)  Such  a  discharge  is  a  great  privilege,  and  demands 
that  reasonable  care,  at  least,  shall  be  taken  in  advance  by  the  one 
who  asks  for  it. 

The  specific  charge  against  this  bankrupt  is  that,  with  intent  to 
conceal  his  financial  condition  from  his  creditors,  he  failed  to  keep 
books  of  account  or  records  which  would  disclose  his  condition. 
It  is  not  that  he  failed  in  some  respect  to  keep  such  books  or  rec- 
ords, but  that  he  absolutely  failed  to  do  so  in  every  respect.  The 
few  records  which  he  had  were  of  no  consequence,  and  those  which 
he  had  lost  or  disposed  of  would  have  thrown  no  light  on  the  case 
if  they  had  been  retained.  It  might  be  possible,  by  going  to  the 
books  of  certain  corporations  with  which  he  had  been  connected, 
to  ascertain  his  income,  but  no  book  or  record  exists  or  has  existed 
from  which  any  creditor,  even  were  he  "a  Philadelphia  lawyer," 
could  learn  about  his  outgoing  funds.  He  was  the  only  witness  at 
the  creditors'  meeting,  and  it  is  from  his  own  lips  that  we  derive 
this  information.  When  he  filed  his  petition  in  this  court,  it  is 
clear  from  his  own  admissions  that  neither  his  creditors  nor  him- 
self could,  at  any  time  since  he  left  the  Swords  Lumber  Company, 
have  discovered  his  financial  condition.  During  his  service  as 
manager  of  the  lumber  company  he  must  have  learned  the  value 
of  accurate  bookkeeping;  in  fact,  he  must  have  known  it  earlier, 
or  he  would  not  have  been  selected  for  such  a  position.  When  he 
left  that  service  he  was,  beyond  peradventurc,  amply  equipped 
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with  the  knowledge,  which  educated  intelligence  must  possess, 
that  such  reckless  conduct  as  he  has  indulged  in  for  the  past  three 
or  four  years  is  unwise  and  unwarranted. 

The  referee  says  that  intent  cannot  usually  be  proved  by  direct 
evidence,  and  that  one  is  ordinarily  presumed  to  intend  the  direct 
natural  consequences  of  his  acts,  but  that  there  must  be  some  testi- 
mony from  which  such  intent  can  be  found.  The  trouble  with  his 
reasoning  lies  right  there.  He  does  not  sec  that  he  has  found  a 
condition  of  negligence,  carelessness,  and  incontinence  which, 
when  found  to  exist,  leads  directly  and  inevitably  to  the  inextrica- 
ble confusion  into  which  the  bankrupt's  financial  affairs  were 
plunged,  and  produces  a  situation  which,  by  the  referee's  own 
reasoning,  the  bankrupt  must  be  held  to  have  intended.  If  in 
these  circumstances  the  bankrupt  can  be  discharged,  the  door  will 
be  opened  to  a  vast  quagmire  of  recklessness  and  carelessness 
which,  by  its  very  nature,  will  be  disastrous  to  honest  enterprise 
and  thrift.  If  his  expectations  had  been  realized,  a  successful  man 
would  have  been  launched  upon  the  business  world;  his  dreams 
were  visionary  and  futile,  and  he  comes  here  to  be  absolved  from 
his  financial  sins.    I  cannot  see  my  way  clear  to  help  him. 

Prior  to  the  amendment  of  February  6, 1903,  the  reasoning  of  the 
referee  from  the  conceded  facts  would  have  been  unanswerable. 
The  Congress,  in  its  wisdom,  has  by  that  amendment  seen  fit  to 
eliminate  the  fraud,  and  the  further  element  that  the  fraudulent 
concealment  should  be  in  contemplation  of  bankruptcy;  but  it 
would  seem  that  the  habit  of  construing  the  paragraph  as  it  stood 
before  the  change  has  not  been,  to  the  last  analysis,  avoided  by  the 
referee.  It  is  impossible  to  reach  the  referee's  conclusion  unless 
there  shall  be  found  haunting  the  idea  of  intent  in  the  statute  a 
notion  that  it  must  involve  some  tinge  of  active  and  intentional 
moral  wrong  when  the  condition  existed.  If  the  statute  said  intent 
to  "deceive'  the  creditors  as  to  his  financial  condition,  that  would 
be  another  story.  I  cannot  so  construe  it.  When,  with  delibera- 
tion, the  fraudulent  taint  was  removed,  the  rights  of  the  creditors 
were  materially  enlarged. 

The  report  is  rejected,  and  the  discharge  refused. 


ARENBURG  v.  GRUPB  et  al. 

(District  Ooort,  B.  D.  New  York.    December  28,  1904.) 

Shipping— Chabtbb  Pabtt— Measurement  of  Timber. 

A  proTislon  in  a  charter  party  for  the  carriage  of  a  cargo  of  timber 
from  a  Cuban  port  to  New  York,  fixing  the  freight  per  thoQsand  feet, 
"Cuban  invoice/'  means  the  same  as  "Cuban  invoice  measure" — ^the 
term  having  a  known  meaning  In  the  trade,  as  relating  to  a  peculiar 
system  of  measurement;  and  the  vessel  owners  are  bound  by  such 
provision,  although  the  agents  who  negotiated  the  diarter  had  no  actual 
knowledge  of  such  meaning. 

In  Admiralty.     Suit  for  charter  hire. 
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MacFarland,  Taylor  &  Costello  (W.  W.  MacFarland,  of  counsel), 
for  libelants. 

Benedict  &  Benedict  (E.  G.  Benedict,  of  counsel),  for  respondents. 

THOMAS,  District  Judge.  This  action  involves  the  interpreta- 
tion of  the  charter  party  of  the  schooner  Maple  Leaf,  employed  to 
bring  a  cargo  of  cedar  and  mahogany^  from  Cochines  Bay,  Cuba, 
to  New  York.  The  charter  was  negotiated  by  Walford  &  Co.,  rep- 
resenting the  owners,  with  the  respondents,  and  before  the  charter 
was  signed  it  was  agreed  that  the  compensation  should  be,  on  square 
sticks  $10  per  thousand  superficial  feet,  and  on  round  sticks  $13 
per  thousand  feet.  After  the  charter  party  had  been  made  out,  but 
before  execution,  one  of  the  respondents  stated  to  the  agents  that 
he  wanted  the  words  "Cuban  invoice'*  inserted,  and  to  this  the 
agents  agreed.  Thereupon  the  charter  party  was  executed,  and 
makes  provision  for  the  payment  for  the  service  of  the  vessel,  "On 
square  sticks  ten  ($10)  dollars  per  thousand  superficial  feet,  Cuban 
invoice,  on  round  sticks  thirteen  ($13)  dollars  per  thousand  feet, 
Cuban  invoice."  The  bill  of  lading  was  signed  by  the  master  after 
loading  and  refers  to  Cuban  invoice  measurement,  although  the 
master  demurred  to  it  at  the  time  on  the  ground  that  it  did  not  cor- 
rectly state  the  amount  of  the  cargo.  The  timber  measures  about 
30  per  cent,  less,  employing  what  is  known  as  the  "Cuban  invoice 
measurement,"  than  if  measured  according  to  the  system  employed 
by  Constantine,  who  measured  the  timber  for  the  libelants.  The 
libelants  show  that  their  agents,  Walford  &  Co.,  had  no  knowledge 
of  the  nature  of  Cuban  invoice  measure,  and  that,  so  far  as  such 
agents  knew,  no  such  term,  having  a  peculiar  significance,  was  rec- 
ognized at  the  port  of  New  York.  The  evidence  shows,  however, 
that  on  the  6th  day  of  October,  two  days  before  the  charter  purports 
to  be  executed,  a  ship  consigned  to  Walford  &  Co.  arrived  at  this 
port,  and  that  her  cargo  came  in  "Cuban  invoice  measure,"  or  "Cu- 
ban invoice  freight  measure."  There  is  no  question  but  there  is 
a  distinct  system  of  measuring,  known  as  "Cuban  invoice  measure- 
ment," and  that  freight  according  to  such  system  has  been  fully  paid 
by  respondents.  The  evidence  discloses  that  the  expressions  "Cu- 
ban invoice"  and  "Cuban  invoice  measurement,"  used  in  the  con- 
nection in  which  the  words  "Cuban  invoice"  are  employed  in  the 
charter  party,  mean  the  same  thing.  The  witness  Ferrer,  called 
by  the  libelants,  understood  the  meaning  of  the  term  "Cuban  in- 
voice measure,"  and  stated  how  measuring  was  done  under  that 
system,  and  his  description  accords  with  the  respondents'  claim  in 
such  regard.     The  same  witness  gave  this  evidence : 

"Q.  'Caban  Invoice' —  Would  those  words,  without  the  words  'Cuban  In- 
voice measure,'  Indicate  anything  to  yon,  as  a  merchant?  A.  'Cuban  invoice' 
might  I  would  understand  'Cuban  invoice'  to  mean  invoice  of  any  merchan- 
dise. But  'Cuban  invoice  measure,'  relating  to  timber,  would  mean  the  same 
thing.  Q.  What  would  the  expression  '$10  per  thousand  superficial  feet  Cuban 
invoice*  mean?  A.  That  would  mean  timber.  I  mean  a  measure  of  timber — 
a  price  on  the  timber  for  the  freight" 

Other  evidence  in  the  case  shows  that  "Cuban  invoice  measure" 
18  a  term  understood  in  the  trade,  and  has  a  known  meaning;  and 
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the  parties  are  deemed  to  have  made  the  contract  with  the  intention 
of  using  the  words  in  the  sense  in  which  they  would  be  accepted 
by  persons  engaged  in  the  trade,  which  was  the  subject-matter  of 
the  charter  party.  It  is  urged  by  the  libelants  that  a  great  injustice 
comes  to  the  libelants  if  such  system  of  measurement  obtain  in  the 
present  case.  Such  conclusion  is  by  no  means  established,  but,  even 
so,  the  contract  deliberately  made  by  the  parties  cannot  now  be 
refashioned  for  the  purpose  of  more  justly  adapting  the  compensa- 
tion to  the  service. 

The  libelants  are  entitled  to  recover  charter  hire  according  to 
Cuban  invoice  measurement,  as  employed  by  Black,  who  measured 
the  timber  for  the  respondent.  If  there  is  any  question  as  to  the 
accuracy  of  his  results,  it  can  be  determined  by  a  commissioner. 


THB  CX)NEMAn6H. 

(District  Court,  N.  D.  Illinois.    August  24,  1004.) 

No.  9,570. 

Coixt8Ion-<:!aboo  Dahaoi  Rbcovebed  fbom  Onx  Vkssel— Action  to  Bn- 
roBCS  Contribution  bt  Otheb  Vessel  Equaixt  in  Fault. 

Where,  in  a  suit  for  coUlBlon,  although  both  yeesels  were  adjudged  in 
fault,  the  libeled  yessel  was  held  liable  for  all  cargo  damage,  the  other 
not  being  in  court,  a  subsequent  suit  against  such  other  vessel  to  recoup 
one-half  the  damages  so  paid  rests  upon  the  doctrine  of  contribution, 
rather  than  of  subrogation,  and  it  is  no  defense  that  actions  against  the 
respondent  vessel  by  her  cargo  owners  are  barred  by  limitation. 

In  Admiralty. 

See  86  Fed.  814,  30  C.  C.  A.  628. 

C.  E.  Kremer  and  W.  O.  Johnson,  for  libelant 
Harvey  D.  Goulder,  for  claimant. 

KOHLSAAT,  District  Judge.  On  November  11,  1891,  the  own- 
ers  of  the  defendant  brought  suit  to  recover  damages  sustained  by 
defendant  in  collision  with  the  propeller  New  York,  owned  then 
by  the  Union  Steamboat  Company,  to  which  ownership  libelant 
herein  has  succeeded,  and  also  to  recover  as  trustee  for  the  owners 
or  underwriters  of  the  cargo.  The  New  York,  being  for  the  pur- 
poses hereof  the  libelant  herein,  filed  a  cross-libel  for  damages  sus- 
tained by  her.  The  District  Court  held  the  New  York  to  be  alone 
in  fault.  On  appeal  the  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  reversed  the  finding  and  held  the  respondent  herein  to  be 
alone  in  fault.  82  Fed.  819,  27  C.  C.  A.  154.  On  certiorari  the 
Supreme  Court  held  both  vessels  in  fault,  and  decided  that  the  New 
York  must  pay  the  full  damages  of  the  cargo  owners  or  their  in- 
tervening representatives.  20  Sup.  Ct.  67,  44  L.  Ed.  126.  On 
receiving  the  mandate  the  District  Court  entered  a  decree  in  favor 
of  the  Conemaugh  to  the  effect  that  the  interveners  and  the  Cone- 
maugh,  as  trustee  for  cargo  owners,  recover  the  full  amount  of 
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the  damages  against  the  New  York,  and  at  the  same  time  refused 
to  permit  the  New  York  to  recoup  or  offset  any  damages  except 
such  as  were  sustained  by  the  propeller  New  York.  On  appeal 
from  this  decree  the  Court  of  Appeals  affirmed  the  same  (108  Fed. 
102,  47  C.  C.  A.  232),  and  in  its  opinion  stated  that,  the  right  of  set- 
off, counterclaim,  or  recoupment  being  in  no  way  set  up  in  the 
pleadings,  the  appellants,  not  being  obliged  to  assert  such  claim 
for  contribution  by  way  of  recoupment  in  that  cause,  were  left 
"free  to  assert  their  claim  for  contribution  in  an  independent  pro- 
ceeding against  the  Conemaugh.  No  special  equity  appearing,  this 
will  be  no  injustice.  Th^  motion  to  remand,  with  leave  to  amend 
the  pleadings,  is  therefore  denied."  The  cause  was  again  taken  to 
the  Supreme  Court  by  certiorari  and  affirmed  (23  Sup.  Ct  604,  47 
L.  Ed.  854),  the  court  stating  in  its  opinion  that,  "The  New  York, 
having  been  in  fault,  was  responsible  to  the  cargo,  and  if,  as  be- 
tween her  and  the  Conemaugh,  she  have  a  claim  for  recoupment, 
the  way  is  open  to  recover  it."  This  proceeding  is  instituted  in 
accordance  with  the  suggestion  of  the  said  Circuit  Court  of  Appeals 
and  the  Supreme  Court  for  contribution.  The  main  contention 
here  is  as  to  whether  the  rights  of  libelant  are  based  upon  the  doc- 
trine of  subrogation  or  that  of  contribution.  The  Conemaugh  had 
a  good  defense  as  against  claims  of  the  cargo  owners  and  other 
interveners,  and  seeks  to  interpose  that  fact  as  a  defense  to  any 
attempt  on  the  part  of  libelant  herein  to  recover  from  her  any  part 
of  the  cargo  damages.  If  the  libelant  was  compelled  to  pay  dam- 
ages for  cargo  losses  by  reason  of  negligence  to  which  the  Cone- 
maugh contributed,  as  was  held  by  the  Supreme  Court,  then  it  is 
of  no  consequence  whether  the  Conemaugh  was  liable  to  her  cargo 
owners  or  not,  and  she  must  be  held  to  be  liable  for  one-half  of  the 
damages  caused  by  her  negligence  jointly  with  that  of  the  libelant. 
She  had  no  such  contractual  relations  with  libelant.  If  the  right 
of  recovery  rests  wholly  upon  the  doctrine  of  subrogation,  then 
libelant's  claim  would  be  disallowed.  It  cannot  be  that  the  Court 
of  Appeals  and  the  Supreme  Court  meant  to  decide  that  libelant 
herein  should  be  denied  the  right  to  save  its  rights  under  the 
statute  of  limitations  by  amendment,  and  be  remitted  to  a  barren 
attempt  to  assert  them  in  a  separate  proceeding  which  would  be 
barred  by  the  statute.  If,  however,  the  right  of  recovery  is  based 
upon  the  doctrine  of  contribution,  then  libelant's  demands  are  not 
outlawed.  This  seems  to  me  to  be  the  reasonable  construction  to  be 
placed  upon  the  decisions  of  the  upper  court. 
Libelant  may  present  a  draft  of  a  decree  in  accordance  herewith. 
186  r.— 16 
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BENEDICT  ft  WARNER  y.  UNITED  STATES. 

(Circuit  Court,  &  D.  New  Tork.    November  11,  1904.) 

Na  8,421. 

OumouB  DuTiKft— Classxhoation — ^Rock  Cbtbtaz.  Intxolios— Pxiitted  Pm- 
CI0U8  Stones. 

In  construlDg  the  provision  In  paragraph  435,  Tariff  Act  July  24,  1897, 
c.  11,  S  1,  Schedule  N,  80  Stat  192  [U.  S.  Comp.  St  1901,  p.  1676],  fOr 
"precious  stones  advanced  In  condition  or  value  from  their  natural  state 
by  cleaving,  splitting,  cutting,  or  other  process,"  in  reference  to  intaglios 
incised  In  rock  crystal  (a  precious  stone),  which  have  been  attractively 
and  skillfully  painted,  the  value  and  salability  of  the  articles  being  chiefly 
attributable  to  the  painting,  held,  that  the  words  "or  other  process**  In- 
clude such  process  of  painting,  and  that  such  intaglios  are  dutiable  under 
said  provision,  rather  than  as  manufactures  of  rock  crystal,  not  specially 
provided  for,  under  paragraph  115  of  said  act,  a  11,  S  1,  Schedule  B,  80 
Stat  159  [U.  S.  Comp.  St  1901,  p.  1636]. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  General 
Appraisers. 

The  decision  under  consideration  (G.  A.  5,402,  T.  D.  24,614)  affirmed 
the  assessment  of  duty  by  the  collector  of  customs  at  the  port  of  New 
York  on  merchandise  imported  by  Benedict  &  Warner. 

Curie,  Smith  &  Maxwell  (W.  Wickham  Smith,  of  counsel),  for  ap- 
pellants. 
Charles  Duane  Baker,  Asst  U.  S.  Atty. 

HAZEL,  District  Judge.  The  importation  herein  consists  of  rock 
crystal  intaglios  painted.  Rock  crystal  is  admittedly  a  precious  stone, 
and,  in  the  form  as  assessed  for  duty,  is  useful  only  for  scarf  pins  or 
brooches.  Duty  was  assessed  at  50  per  centum  ad  valorem,  under  par- 
agraph 115  of  Tariff  Act  July  24,  1897,  c  11,  §  1,  Schedule  B,  SO 
Sut.  159  rU.  S.  Comp.  St.  1901,  p.  1636],  as  "manufactures  of  rock 
crystal."  The  importers  claim  this  liquidation  and  assessment  to  have 
bcin  erroneous,  and  that  a  duty  of  10  per  centum  ad  valorem,  under 
paragraph  435  (Schedule  N,  30  Stat  192  [U.  S.  Comp.  St  1901,  p. 
1676]),  as  "precious  stones  advanced  in  value,"  would  have  been  proper 
and  in  accordance  with  the  statute.  The  paragraf^  in  questi<Mi  spe- 
cifically refers  to  "precious  stones  advanced  in  condition  or  value  from 
their  natural  state  by  cleaving,  splitting,  cutting,  or  otfier  process." 
The  Board  of  General  Appraisers,  in  an  exhaustive  and  apparently 
well-considered  opinion,  reached  the  conclusion  that  the  words  "or 
other  process,"  in  paragrai^  435,  were  restricted  to  processes  of  the 
same  description,  such  as  cutting,  splitting,  or  cleaving.  The  govern- 
ment claims  that  the  intaglio,  representative  of  a  head  or  figure  incised 
in  the  rock  crystal,  was  attractively,  skillfully,  and  expensively  painted, 
and  that  its  value  was  chiefly  attributable  to  the  painting,  which  em- 
bellished and  beautified  its  appearance  and  added  to  its  salability.  All 
this  is  unquestionably  true.  Nevertheless  a  fair  interpretation  of  the 
words  "or  other  process,"  found  in  parag^ph  435,  includes  the  process 
of  painting  or  coating,  as  applied  to  precious  stones.  It  was  not  seri- 
ously denied  on  the  argument  that  the  principle  enunciated  in  Haitranft 
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V.  Wiegmann,  121  U.  S.  609,  7  Sup.  Ct  1240,  30  L.  Ed.  1012,  con- 
trolled the  disposition  of  this  controversy.  In  that  case  the  importa- 
tion consisted  of  shells  of  which  the  epidermis  was  removed,  and  which 
were  then  embellished  and  prepared  for  the  market  by  cleaning  with 
add  and  grinding  on  an  emery  wheel  to  expose  the  pearly  interior. 
They  were  generalUy  sold  for  ornaments,  and  were  also  useful  for 
buttons,  handles  of  penknives,  etc.  The  Lord's  Prayer  was  painted  or 
superimposed  on  some.  The  court  held  that  grinding  and  polishing 
the  shells  for  the  market  did  not  advance  them  beyond  the  condition 
of  shells.  The  language  of  the  court  upon  this  point  applies  here,  and 
may  be  appropriately  quoted : 

"We  are  of  opinion  that  the  shells  in  question  here  were  not  mannf actared, 
and  were  not  mannf  actnres  of  shells,  within  the  aeoae  of  the  statute  imposing 
a  dnty  of  89  per  centom  upon  such  manufactures,  but  were  shells  not  manu- 
faetured,  and  fell,  under  that  designation,  in  the  tree  list  They  were  still 
sheUs.  Th^  had  not  been  manufactured  into  a  new  and  different  article,  hay- 
ing a  distinctiye  name,  character,  or  use  from  that  of  shell.  The  application 
of  labor  to  an  article,  either  by  hand  or  mechanism,  does  not  make  the  article 
necessarily  a  manufactuied  article,  within  the  meaning  of  that  term  as  used 
in  the  tariff  law." 

This  case  apparently  was  not  called  to  the  attention  of  the  Board  of 
General  Appraisers.  Moreover,  it  is  believed  that  paragraph  115  is  not 
intended  to  refer  to  articles  of  this  character.  True,  the  broad  lan- 
guage employed  has  reference  to  manufactures  of  rock  crystal  and 
other  precious  stones,  but  consideration  of  the  more  specific  provision 
of  paragraph  435  constrains  me,  though  not  without  doubt,  to  hold  that 
articles  of  the  kind  in  question  were  not  intended  to  be  assessed  for 
duty  under  that  provision.  The  questions  presented  are  not  free  from 
doubt.  Such  indicated  state  of  mind,  however,  according  to  the  high- 
est authority,  must  be  resolved  in  favor  of  the  importer.  Hartranft 
V.  Wi^^mann,  supra. 

The  decision  of  the  Board  of  General  Appraisers  is  reversed. 


LEBER  ft  METER  r.  UNITED  STATEa 
(QiTcnit  Ck>urt,  8.  D.  New  Tork.    Novemher  11,  1904.) 

1.   CUBTOm  DtTTOBS— GLiJ»nn0XTIOIT~DBI7OB--ABTI0IJM   USBD    III   DTEIIfO  OB 

Tahhing. 

Articles  used  In  dyeing  or  tanning  are  not  "drags,"  within  the  meaning 
of  that  expression  as  used  In  paragraph  20,  Tariff  Act  July  24,  1897,  c. 
11, 1  1,  Schednle  A,  80  Stat  162  [U.  S.  Oomp.  St  1901,  p.  1628],  and  par- 
agraph 548^  Free  List,  80  Stat  197  [U.  S.  Gomp.  St  1901,  p.  1683] ;  that 
term  being  limited  In  Its  common  acceptance  to  medicinal  preparations, 
thongh  broadly  it  may  Include  besides  all  preparations  used  in  the  arts. 

S.  CUxs— Lxnnscxnic— Lximscua— AnnoiAS  Used  in  Dtbihq  ob  Txhhihg— 
Gbudi  Asnoxjc 

So-called  lentlscnm  or  lentlscns,  consisting  of  the  leayet  or  st^ns  of 
the  plstada  lentlscos,  or  mastic  tree,  ground  or  crushed  to  a  finely  pow- 
dered condition,  is  held  to  be  a  crude  article,  and  to  be  within  paragraph 
482,  Tariff  Act  July  24,  1897,  a  11,  I  2,  Free  List,  80  Stat  195  [U.  S. 
Gomp.  St  1901,  p.  1680],  relating  to  ^'articles  in  a  crude  state  used  in 
dyeing  or  tanning.** 
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On  Application  for  Review  of  a  Decision  of  the  Board  of  General 
Appraisers. 

The  decision  in  question  affirmed  the  assessment  of  duty  by  the 
collector  of  customs  at  the  port  of  New  York  on  merchandise 
imported  by  Leber  &  Meyer.  Note  In  re  Montgomery,  G.  A.  4,904^ 
T.  D.  22,949. 

Hatch  &  Wickesjfor  appellants. 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

HAZEL,  District  Judge.  The  merchandise  here  in  question  consists 
of  lentiscum  or  lentiscus,  which  is  the  finely  ground  powdered  leaves 
of  the  pistacia  lentiscus,  or  mastic  tree,  used  for  dyeing  or  tanning. 
Duty  was  assessed  thereon  by  the  collector  of  customs  under  para- 
graph 20,  Tariff  Act  July  24,  1897.  c.  11,  §  1,  Schedule  A,  30  Stat. 
162  [U.  S.  Comp.  St.  1901,  p.  1628].  The  importers  duly  protested 
against  such  classification,  claiming  free  entry  under  the  provi- 
sions of  paragraph  482,  §  2,  Free  List,  30  Stat.  196  [U.  S.  Comp. 
St.  1901,  p.  1680],  or,  in  the  alternative,  under  paragraph  548,  30 
Stat.  197  [U.  S.  Comp.  St.  1901,  p.  1683].  The  first-mentioned 
paragraph  provides  for  the  free  entry  of  "articles  in  a  crude  state 
used  in  dyeing  or  tanning,  not  specially  provided  for" ;  while  the 
latter  exempts  from  the  payment  of  duty  drugs  and  certain  speci- 
fied vegetable  substances  in  a  crude  state,  and  "woods  used  ex- 
pressly for  dyeing."  The  definition  of  the  word  "drugs"  may 
broadly  include  not  only  medicinal  preparations,  but  generally  all 
preparations  used  in  the  arts.  The  common  acceptation  of  that 
term,  however,  would  seem  to  limit  its  meaning  to  medicinal  sub- 
stances. The  testimony  before  the  Board  of  General  Appraisers, 
and  the  further  testimony  taken  after  the  appeal  to  this  court,  is 
opposed  to  classifying  the  imported  article  as  a  drug.  The  proofs 
show  that  in  a  commercial  sense  lentiscum  is  a  material  used  in 
dyeing  or  tanning,  and  that  it  is  never  imported  into  the  United 
States  except  in  the  pulverized  form.  The  sole  question,  there- 
fore, is  thought  to  be  whether  the  article,  not  being  specially  pro- 
vided for,  is  an  article  in  a  crude  state,  used  in  dyeing  or  tanning. 
The  government  has  not  attempted  to  overcome  the  evidence  of 
the  importers  that  the  article  imported  is  so  used.  The  decision  of 
the  Board  of  General  Appraisers  is  based  upon  an  earlier  decision 
(G.  A.  4,904)  that  the  merchandise  was  within  the  term  "drugs,'^ 
and  assessable  for  duty  at  one-fourth  of  one  cent  per  pound  and  10 
per  centum  ad  valorem,  under  paragraph  20  of  the  present  tariff 
act.  The  evidence  before  the  court  in  this  case  does  not  support 
a  similar  finding.  Although  the  article  results  from  the  grinding  or 
crushing  of  leaves,  stems,  or  shrubs  to  a  finely  powdered  substance, 
it  may,  nevertheless,  fairly  be  considered  as  crude  in  view  of  the 
purposes  for  which  it  was  intended.  According  to  the  construc- 
tion which  well-considered  cases  have  given  the  words  "crude,'^ 
"manufactured,"  and  "unmanufactured"  for  the  purpose  of  tariff 
classification,  the  importation,  as  heretofore  stated,  may  fairly  be 
classified  as  a  crude  product.    This  view  is  thought  to  find  sup- 
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port  in  United  States  v.  Godwin  (C.  C.)  91  Fed.  763;  United 
States  V.  Merck,  66  Fed.  251,  13  C.  C.  A.  432 ;  Roessler  &  Hass- 
lachcr  Chemical  Co.  v.  United  States  (C.  C.)  94  Fed.  822,  affirmed 
99  Fed.  552,  39  C.  C.  A.  651;  United  States  v.  Klipstein  (C  C.) 
123  Fed.  996.  It  is  also  clear,  from  an  examination  of  the  various 
paragraphs  bearing  upon  materials  for  dyeing  and  tanning,  that 
Congress  intended  that  materials  of  the  character  in  question 
should  be  admitted  free  under  paragraph  482. 

The  decision  of  the  Board  of  General  Appraisers  is  reversed. 


UNITED  STATES  T.  DBABBERG  BROa 

(Gircait  Ck>iirt,  S.  D.  New  York.    November  11,  1904.) 

No.  3.527. 

0UBTOM8   DuTIXS^PbOTEST— SUFFICIEKOT— ReFRBENCB  TO    SlMIUTUDS   CLAUSE. 

Where  Imported  merchandise  is  subject  to  the  proYlsions  of  the  so- 
called  similitude  clause  in  Tariff  Act  Aug.  27,  1894,  c.  349,  §  4,  28  Stat. 
547,  prescribing  that  any  article  not  enumerated  in  the  tariff  shall  pay 
the  rate  of  duty  applicable  to  the  mmerated  article  which  it  most  re- 
sembles, held,  that  an  importer,  in  protesting  against  an  erroneous  assess- 
ment of  duty  on  such  merchandise,  need  not  refer  iu  his  protest  directly 
to  said  provisions.  If  he  cites  the  provision  enumerating  the  article 
which  his  merchandise  resembles,  it  is  a  sufficient  compliance  with  Cus- 
toms Administrative  Act  June  10,  1890,  c.  407,  §  14,  26  Stat  137  [U.  S. 
Comp.  St  1901,  p.  1933],  requiring  that  protests  shall  set  forth  "distinctly 
and  specifically''  the  grounds  of  the  importer's  objections. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  Ueneral  Appraisers. 

The  decision  in  question  reversed  the  assessment  of  duty  by  the  collector  of 
CDstoms  at  the  porx  of  New  York  on  goods  imported  by  Dearberg  Bros.,  con- 
sisting of  horsehair  braids,  erroneously  classified  as  wool  braids.  Horsehair 
braids,  being  nowhere  enumerated  in  the  tariff  act  of  August  27,  1894,  c.  349, 
28  Stat  509,  under  which  they  were  imported,  became  subject  to  the  applica- 
tion of  the  so-called  "similitude  clause"  found  in  section  4  of  said  act  (28  Stat 
547),  reading  in  part  as  follows:  "Sec.  4.  That  each  and  every  imported  ar- 
ticle, not  enumerated  in  this  act,  which  is  similar,  either  in  material,  qualitTi 
texture,  or  the  use  to  which  it  may  be  applied, .  to  any  article  enumerated  In 
this  act  as  chargeable  with  duty,  shall  pay  the  same  rate  of  duty  which  is 
levied  on  the  enumerated  article  which  it  most  resembles  in  any  of  the  partlcu' 
lars  before  mentioned."  By  virtue  of  this  provision  the  braids  in  controversy 
should  have  been  assessed  with  duty  at  the  rate  (45  per  cent  ad  valorem)  ap- 
plicable to  braids  of  silk,  or  of  cotton,  or  other  vegetable  fiber,  which  are  ar- 
ticles enumerated,  respectively,  in  paragraphs  300  and  263  of  said  act  Sched- 
ules li  and  I,  I  1,  a  849,  28  Stat  529,  532.  The  importers,  in  their  protests, 
contended  that  the  goods  should  have  been  classified  under  said  paragraphs, 
but  made  no  reference  to  said  section  7  as  authorizing  such  classification. 
The  Board  of  General  Appraisers  held  that  the  importers'  protests  were  suf- 
ficiently specific,  and  that  under  the  decision  of  the  Circuit  Court  of  Appeals 
for  jthe  Third  Circuit  in  Re  Guggenheim  Smelting  &  Refining  Company,  112 
Fed.  517,  50  C.  C.  A.  374,  and  Re  Balbach  Smelting  &  Refining  Company,  G. 
A.  5.171,  T.  D.  23,852,  it  was  not  necessary  to  make  such  reference.  The  pro- 
tests were  accordingly  sustained.  The  government  appealed  from  this  ruling 
on  the  ground  that  the  protests  were  insufficient  in  that  they  failed  to  meet  the 
regnlrementfl  of  section  14,  Customs  Administrative  Act  June  10,  1890,  c.  407, 
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26  Stat  187  [U.  S.  Comp.  St  1001,  p.  Id83],  wherein  it  is  requirefl  that  protests 
shall  set  forth  "distinctly  and  specifically"  the  importer's  objections  to  the 
assessment  of  duty. 

Charles  D.  Baker,  for  appellant. 
Comstock  &  Washburn,  for  appellees. 

HAZEL,  District  Judge.  The  decision  of  the  Board  of  Gen- 
eral Appraisers  holding  the  protest  filed  by  the  importers  as  suffi- 
cient is  affirmed.  This  conclusion  finds  support  in  a  recent  deci- 
sion of  the  Circuit  Court  of  Appeals  for  the  Third  Circuit  in  Re 
Guggenheim  Smelting  Co.,  112  Fed.  517,  50  C.  C.  A.  374.  It  was 
stated  at  the  hearing  that  the  Guggenheim  Case  was  in  conflict 
with  a  decision  of  the  Circuit  Court  of  Appeals  for  this  circuit  in 
Hahn  v.  Erhardt,  78  Fed.  620,  24  C.  C.  A.  265,  where  it  was  broadly 
held  that  an  importer  who  intends  to  object  to  the  action  of  the 
collector  on  the  ground  that  due  effect  has  not  been  given  to  the 
similitude  clause  of  the  tariff  act  is  obliged  by  statute  to  specifically 
and  distinctly  state  such  objection  in  his  protest.  From  the  pro- 
test submitted  by  the  importers  it  appears  that  they  intended  to 
rely  upon  other  provisions  of  the  tariff  act  for  reduction  of  the  duty 
assessed  by  the  collector,  but  in  the  judgment  of  the  Board  of 
General  Appraisers,  by  reason  of  a  prior  decision  rendered  by  this 
court  (Donat  v.  United  States,  134  Fed.  1023),  the  merchandise  in 
question  is  similar  to  silk  braids  or  cotton  braids,  and  accordingly 
is  dutiable  under  the  similitude  provision  of  the  act.  The  facts 
here  would  seem  to  be  precisely  like  those  in  the  Guggenheim 
Case.  In  United  States  v.  Salambier,  170  U.  S.  621,  18  Sup.  Ct.  771, 
42  L.  Ed.  1167,  it  was  held  that  a  protest  need  not  be  made  with 
technical  precision,  and  that  the  statute  is  sufficiently  complied 
with  if  the  collector  is  advised  of  the  importer's  objection  in  order 
to  secure  "to  the  government  the  practical  advantages  which  the 
statute  was  designed  to  secure."  The  Circuit  Court  of  Appeals  for 
this  Circuit  in  Shaw  v.  The  United  States,  122  Fed.  443,  58  C.  C.  A. 
425,  held  that  a  protest  claiming  free  entry  under  a  certain  para- 
graph was  sufficient  to  advise  the  collector  that  a  claim  for  ex- 
emption from  duty  was  in  fact  asserted  under  another  paragraph. 
True,  the  court  found  in  that  case  that  there  was  a  mistake  in  the 
protest,  but  the  nub  of  the  decision  indicates  a  liberal  construction 
of  the  provisions  of  the  statute,  and  therefore  does  not  require  the 
importer  to  make  his  protest  with  exactitude  and  absolute  preci- 
sion. See  United  States  v.  Fleitmann  &  Co.,  131  Fed.  396.  Such 
being  the  holding  of  the  cases,  the  Board  of  General  Appraisers 
correctly  decided  that  the  protests  were  sufficient. 

An  order  of  affirmance  may  be  entered. 
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KliSON  T.  TOWN  OF  WATBRFORD. 

(drcQlt  Court,  D.  Connecticat    February  ie»  1905.) 

No.  559. 

FEDKBAL    Ck>UBT&--SBBVICI    or    PB0GB88    IN    AOTIONB    XT    L^W— GONTOBMITT 

Statutb. 

The  federal  conformity  statute  (Rev.  St  S  914  [U.  S.  Comp.  St  1901,  IK 
684]),  which  provides  that  the  practice  and  procedure  in  civil  causes  at 
law  in  the  federal  courts  shall  conform,  ^'as  near  as  may  be,"  to  the  state 
practice,  does  not  require  the  federal  court  in  the  District  of  Gonnectlcut, 
in  an  action  against  a  town,  to  deviate  from  its  long-established  practice, 
under  which  service  is  made  by  the  marshal  by  having  copies  of  the  pro- 
cess made  and  attested  by  the  clerk,  and  to  follow  Gen.  St  Oonn.  1902, 
S  571,  which  provides  that  in  actions  against  towns  a  true  and  attested 
copy  of  the  process,  including  the  declaration  or  complaint,  shall  be  served 
on  the  clerk  or  a  selectman  of  the  defendant,  and  which,  under  the  deci- 
sions of  the  state  courts,  requires  the  copies  to  be  attested  by  the  officer 
making  the  service; 

At  Law.    On  demurrer  to  replication  to  plea  in  abatement, 

Shutz  &  Edwards,  for  plaintiff. 

Donald  G.  Perkins  and  C  A.  Gallup,  for  defendant. 

PLATT,  District  Judge.  Strictly  speaking,  the  replication  is 
bad,  but  it  was  agreed  at  the  hearing  that  the  essential  question 
involved  at  this  stage  of  the  controversy  shall  be  settled,  and  it 
will  be  assumed  that  the  plea  in  abatement  has  been  attacked  by 
a  demurrer.  It  has  been  for  many  years  a  settled  practice  in  the 
federal  court  for  this  district,  after  writ  and  process  has  issued  in 
obedience  to  section  911,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  683], 
for  the  clerk  to  prepare  the  requisite  number  of  copies  thereof,  at- 
testing the  same  as  true  copies  of  the  original  writ  and  process, 
and  to  deliver  them  to  the  marshal  or  his  deputy  for  service.  The 
officer,  having  made  service  of  such  true  and  attested  copies,  makes 
indorsement  to  that  effect  upon  the  original.  This  course  was 
followed  in  the  case  at  bar. 

Section  914,  Rev.  St  [U.  S.  Comp.  St.  1901,  p.  684],  provides  that: 

"The  practice,  pleadings,  and  forms  and  modes  of  proceeding  in  civil  causes 
*  *  *  shall  conform,  as  near  as  may  be,  to  the  practice,  pleadings,  and 
forms  and  modes  of  proceeding  existing  at  the  time  in  like  causes  in  the  courts 
of  record  of  the  state  •  •  •  any  rule  of  court  to  the  contrary  nQtwith- 
standing." 

The  service  of  mesne  process  is  a  matter  upon  which  the  Con- 
gress has  not  laid  down  any  rule,  and  it  is  therefore  our  duty  to 
obey  the  law  as  found  in  the  above  section.  Our  mode  of  pro- 
ceeding, however,  must  only  conform  "as  near  as  may  be"  to  the 
state  law  and  practice;  and  the  authorities  seem  to  have  clearly 
established  the  principle  that  such  slight  modifications  of  the  state 
practice  as  will  serve  to  develop  in  a  wholesome  manner  the  pe- 
culiar practice  inherent  in  the  federal  court,  leaving  to  all  suitors 
herein  a  "square  deal,"  must  be  upheld. 

The  defendant  in  this  cause  appears  specially,  and  invokes  the 
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aid  of  section  571,  Gen.  St.  Conn.  1902;  the  relevant  portion  of 
that  section  being  that  process  against  a  town  shall  be  served 
upon  the  defendant  by  leaving  a  true  and  attested  copy  of  the 
process,  including  the  declaration  or  complaint,  with  the  clerk  or 
one  of  the  selectmen.  He  insists  that  the  highest  court  of  the 
state,  in  McGuire  v.  Church,  49  Conn.  249,  has  construed  the  law 
to  mean  that  the  copy  must  be  attested  by  the  officer,  and  that  he 
cannot  delegate  his  authority.  That  case  had  to  do  with  the  at- 
tachment of  property,  and  the  court,  by  a  majority  opinion,  de- 
cided that  the  attachment  lien  was  a  nullity,  by  reason  of  the  fail- 
ure of  the  officer  to  personally  attest  the  copy  of  the  process  and 
declaration,  and  of  his  return  thereon.  It  is  very  far  from  an  au- 
thoritative construction  of  a  law  like  that  found  in  section  571  of 
the  present  revision,  with  the  point  in  mind  which  now  arises.  We 
can  concede,  however,  that  the  highest  court  would  so  construe 
the  section  if  confronted  with  the  issue.  The  Connecticut  practice 
in  the  matter  of  mesne  process  is  a  peculiar  one.  Much  can  be 
done  by  those  demanding  redress  before  the  process  has  come  near 
the  forum  where  the  redress  will  be  demanded.  Such  opportunity 
to  harass  defendants  who  may  be  found  at  last  to  have  been  worthy 
of  kinder  treatment  makes  it  incumbent  upon  the  state  courts  to 
curtail  that  power  in  every  legitimate  way.  Process  in  the  federal 
court  does  not  lend  itself  with  equal  facility  to  such  attempts,  but 
I  understand,  nevertheless,  that  our  practice  in  attachment  pro- 
ceedings carefully  follows  the  local  law.  In  a  matter  like  the  one 
in  hand,  which  serves  merely  as  a  notice  to  appear  at  a  stated  time 
and  make  answer  to  a  complaint,  the  contents  of  which  are  spread 
before  the  defendant  with  entire  accuracy,  it  is  impossible  to  ac- 
cept the  contention  that  the  court  has  lost  its  power  because  its 
officers  have  set  its  process  in  action  in  a  way  which  it  has  long 
accepted  as  the  better  way,  in  the  light  of  its  peculiar  machinery. 
The  plea  in  abatement  is  overruled,  without  costs. 


REISS  &  BRADY  v.  UNITED  STATES. 

(Olrcnit  CJourt,  S.  D.  New  York.    November  15, 1904.) 

Nos,  2.373.  2,549. 

OusTOics  Duties— Classification— Fbuit  in  Spibits— Ghebbies  ih  Mababchi- 
No— Unenuicebated  Abticles. 

Held,  that  certain  fruit  in  spirits,  consisting  of  cherries  in  maraschino^ 
Is  not  dutiable  under  paragraph  218.  Tariff  Act  August  27,  1894.  c.  349, 
I  1,  Schedule  G.  28  Stat  524.  relating  to  "fruits  preserved  in  sirup.**  but 
under  section  3  of  said  act  (28  Stat  547),  as  unenumerated  manufactured 
articles. 

On  Application  for  Review  of  Decisions  of  the  Board  of  United 
States  General  Appraisers. 

The  decisions  under  review  affirmed  the  assessment  of  duty  by  the 
collector  of  customs  at  the  port  of  New  York  on  merchandise  imported 
by  Reiss  &  Brady.    Note  in  Re  La  Manna,  G.  A.  3,392,  T.  D.  16,964. 
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Hatch  &  Wickes,  for  appellants. 
D.  Frank  Lloyd,  for  appellee. 

HAZEL,  District  Judge,  The  importation  covered  by  the  pro- 
tests involved  consists  of  cherries  in  maraschino,  which  were  im- 
ported during  the  year  1895.  Resort  must  therefore  be  had  to  the 
tariff  act  of  1894  (Act  Aug.  27,  1894,  c.  349,  28  Stat.  609)  to  ascer- 
tain the  rate  of  duty.  The  collector  assessed  the  merchandise  at  30 
per  cent  ad  valorem  as  "fruits  preserved  in  sirup,  not  specially  provided 
for,"  under  paragraph  218  (section  1,  Schedule  G,  28  Stat.  524).  The 
importers  claim  liability  under  section  3  (28  Stat.  547)  of  the  tariff  act, 
which  fixes  a  duty  of  10  per  cent,  ad  valorem  on  unmanufactured  arti- 
cles not  enumerated  or  provided  for,  or,  in  the  alternative,  under  the 
same  provision  at  20  per  cent,  ad  valorem  as  "articles  manufactured 
in  whole  or  in  part"  and  not  provided  for,  or  at  20  per  cent,  ad  valorem, 
under  paragraph  219  (28  Stat.  524)  as  "fruits  preserved  in  their  own 
juices."  The  question  presented,  solely  one  of  fact,  is  whether  the 
liquor  surrounding  the  cherries  is  maraschino  cordial  or  alcoholic 
spirits.  The  decision  of  the  board  was  principally  based  upon  the 
testimony  of  Mr.  Ball,  a  chemist  and  attache  of  the  appraisers'  depart- 
ment, given  in  other  cases  pending  before  them  involving  practically 
the  same  class  of  merchandise.  The  opinion  of  the  board  states  that 
the  cherries  mentioned  in  the  invoices  herein  were  of  the  same  char- 
acter as  those  covered  by  their  prior  decision  in  the  Case  of  La  Manna, 
Azema  &  Faman,  and  in  relation  to  which  Mr.  Ball  had  given  expert 
testimony.  In  that  case  an  analysis  was  made  by  him  of  the  liquor 
in  two  of  the  bottles.  No  maraschino  or  spirits  whatever  were  found 
in  one  of  them,  while  in  the  other  there  was  present  about  nine-tenths 
of  1  per  cent.,  which,  as  the  witness  stated,  was  produced  by  fermenta- 
tive action.  The  board  accordingly  found  in  this  case  that  the  im- 
portation consisted  of  cherries  preserved  in  sirup  composed  of  sugar 
and  fruit  juices;  that,  although  a  taste  resembling  maraschino  was 
imparted  by  steeping  the  cherry  stones  in  water,  no  alcoholic  spirits 
in  appreciable  quantities  were  found  to  surround  the  cherries.  Subse- 
quent to  the  decision  additional  evidence  was  given,  solely,  however, 
in  behalf  of  the  importers.  Such  evidence  has  been  carefully  read.  If 
a  similar  showing  had  been  made  at  the  initial  hearing,  it  is  thought 
that  the  board  would  have  found  as  a  fact  that  the  cherries  were  fruits 
preserved  in  spirits,  and  not  fruits  preserved  in  sirup.  The  evidence 
satisfactorily  establishes  that  the  supernatant  fluid  consists  prin- 
cipally of  maraschino.  The  undisputed  evidence  of  Mr.  Brady,  thf 
importer,  tends  to  show  that  the  liquid  surrounding  the  cherries  con- 
tained from  10  to  15  degrees  of  alcohol.  He  testifies  that  he  saw  the 
imported  articles  manufactured  at  their  place  of  exportation,  and  that 
they  were  classified  in  their  price  list  as  "fruits  in  cordials."  His  evi- 
dence is  supported  by  expert  witness  Stilwell,  who  testifies  that  he  made 
an  analysis  of  a  sample  of  the  merchandise,  and  found  8.57  per  cent, 
alcohol  per  volume  in  the  liquid,  and  in  the  fruits  6.48  per  cent.  This 
condition,  the  witness  testifies,  could  not  have  been  produced  by  fer- 
mentation. The  tariff  act  of  August  27,  1894,  contains  no  provision 
for  fruits  preserved  in  spirits.    A  specific  duty,  however  (paragraph 
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218),  is  placed  upon  fruits  preserved  in  sirup  or  sugar  or  in  their  juices. 
The  merchandise  in  question  has  been  advanced  to  make  it  salable  as 
a  completed  product,  and  hence  is  dutiable  at  20  per  cent,  ad  valorem, 
under  section  3,  as  articles  manufactured  in  whole  or  in  part  and  not 
provided  for.  This  view  was  adopted  by  the  board  of  general  ap- 
praisers in  the  matter  of  TuUer  &  Foth,  T.  D.  16,683,  G.  A.  2,864,  an 
analogous  case.  There  the  classification  was  likewise  under  the  tariff 
act  of  1894,  and  the  article  consisted  of  cherries  preserved  in  cheap 
spirits.    The  board,  in  its  opinion,  used  the  following  language : 

-Paragraph  303  of  the  act  of  1890  [Act  Oct  1,  1890.  c.  1244,  |  1,  Schedule 
G,  26  Stat  587]  provided  for  'comfits,  sweetmeats,  and  fruits  preserved  in 
sugar,  syrup,  molasses,  or  spirits.'  In  the  corresponding  provision  of  the 
present  tariff,  paragraph  218,  the  words  'or  spirits'  are  omitted.  On  account 
of  this  omission  the  merchandise  falls  undei:  the  provisions  for  nonenumerated 
manufactured  articles." 

The  omission  of  the  words  "or  spirits"  in  paragraph  218  of  the  act 
of  August  27,  1894  (28  Stat  624),  left  the  articles  unprovided  for,  ex- 
cept, as  already  stated,  under  the  general  terms  of  section  3  of  the 
act  The  decision  of  the  board  of  general  appraisers  may  be  modified 
accordingly. 


UNITED  STATES  v.  R.  P.  DOWNING  ft  CO. 

(Circuit  Court,  S.  D.  New  York.    November  8,  1904.) 

No.  3.457. 

CuBTOifs   DuTOcs— Classification— Pabaffiii—Petboleum   PaoDuors— Ooxm- 

TEBVAIIJNO  DUTT. 

Certain  paraffin  was  imported  from  Germany,  where  it  was  manufa<s 
tured  from  petroleum  produced  In  Russia,  both  of  which  countries  Impose 
a  duty  on  petroleum  and  paraffin  wben  Imported  from  the  United  States. 
Under  paragraph  626,  Tariff  Act  July  24,  1897,  c.  11,  S  2,  Free  List,  30 
Stat  199  [U.  S.  Comp.  St  1901,  p.  1685],  which,  with  regard  to  "crude 
petroleum  or  uie  products  of  crude  petroleum,  produced  In  any  country 
which  Imposes  a  duty  on  petroleum  or  Its  products  exported  from  the 
United  States,"  provides  that  a  countervailing  duty  shall  be  levied  "upon 
said  crude  petroleum  or  its  products  so  imported  equal  to  the  duty  im- 
posed by  such  country,'*  held,  that  such  countervailing  duty  should  be 
based  on  the  duty  Imposed  by  the  country  of  production  of  the  petroleum 
(Russia),  and  not  of  the  paraffin  (Germany),  on  petroleum  or  its  products 
imported  from  the  United  States. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

The  decision  in  question,  which  is  known  as  G.  A.  5,470,  T.  D.  24,778,  re- 
versed the  assessment  of  duty  on  merchandise  Imported  by  R.  F.  Downing  & 
Co.  into  the  port  of  New  York.  It  related  to  the  construction  of  the  proviso 
in  paragraph  626,  Tariff  Act  July  24.  1897,  c.  11,  S  2,  Free  List  30  Stat  199 
(U.  S.  Comp.  St  1901,  p.  1685),  providing  for  a  countervailing  duty  on  pe- 
troleum and  its  products.  In  the  following  terms :  "Provided,  that  if  there  be 
imported  Into  the  United  States  crude  petroleum,  or  the  products  of  crude  pe- 
troleum, produced  In  any  country  which  imposes  a  duty  on  petroleum  or  its 
products  exported  from  the  United  States,  there  shall  in  such  cases  be  levied^ 
paid,  and  collected  a  duty  upon  said  crude  petroleum  or  its  products  so  im- 
ported equal  to  the  duty  Imposed  by  such  country."  The  merchandise  cob- 
slsted  of  paraffin  manufactured  in  Germany  from  petroleum  produced  In  Rus- 
sia.   Both  of  these  countries  Impose  a  duty  on  petroleum  and  on  paraffin 
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when  Imported  from  the  United  States.  The  question  to  be  decided  was 
whether  the  duty  to  be  levied  on  the  paraffin  under  consideration  should  equal 
the  rate  imposed  by  the  country  of  manufacture  (Germany)  on  like  merchan- 
dise when  imported  from  the  United  States,  or  that  Imposed  by  the  country 
of  production  of  the  petroleum  (Russia).  The  collector  of  customs  adopted 
the  first  of  these  alternatives,  against  the  contention  of  the  Importers  that 
he  should  have  applied  the  rate  imposed  by  Russia  on  petroleum  or  its  prod- 
ucts imported  from  the  United  States. 

In  a  previous  decision  (Re  Vacuum  Oil  Ck>mpany,  Q.  A.  4,853,  T.  D.  22,763) 
the  board  had  considered  a  somewhat  similar  state  of  facts,  the  only  differ- 
ence from  the  present  case  being  that  the  paraffin  then  in  question  was  made 
In,  and  imported  from,  England,  which  country  Imposes  no  duty  on  petroleum 
or  Its  products  when  imported  from  the  United  States.  It  was  there  held  that 
the  countervailing  duty  should  equal  that  imposed  by  Russia,  the  country  of 
origin  of  the  petroleum  from  which  the  paraffin  was  produced,  on  petroleum 
Imported  into  that  country  from  the  United  States;  and  it  was  observed  by 
the  board,  per  Fischer,  General  Appraiser:  •*The  fact  being  admitted  that 
the  crude  oil  from  which  this  product  was  made  was  produced  in  Russia,  a 
country  imposing  a  duty  upon  petroleum  imported  from  the  United  States 
equivalent  to  the  rate  assessed  in  this  case,  the  only  question  to  be  determined 
is  whether  the  fact  that  the  oil  was  tefined  in  England  removes  it  from  the 
operation  of  the  proviso.  We  are  clearly  of  opinion  that  it  does  not  A  care- 
ful reading  of  the  proviso  shows  that  Congress  did  not  speak  of  the  origin  of 
the  products  made  from  crude  petroleum,  but  only  of  the  origin  of  the  crude 
petroleum  from  which  the  products  were  made.  The  article  before  us  is  a 
product  of  crude  petroleum  produced  in  Russia,  and  therefore  is  one  of  the 
very  articles  covered  by  the  language  of  the  proviso,  namely,  a  product  'of 
crude  petroleum  produced  in  a  country  which  Imposes  a  doty,'  eta  The  clear 
intent  of  the  law  is  to  impose  a  countervailing  duty  against  the  country  pro- 
ducing the  crude  oil,  and  not  against  a  country  producing  something  from  that 
crude  oil.**  Following  the  conclusion  in  that  case,  the  Board  sustained  the 
importers'  contention,  namely,  that  the  Russian  rate  governed.  The  govern- 
ment thereupon  brought  these  proceedings  for  review. 

Charles  D.  Baker,  Asst.  U.  S.  Atty. 
Albert  Comstock,  for  the  importers. 

HAZEL,  District  Judge.  The  decision  of  the  Board  of  General 
Appraisers  is  affirmed,    oo  ordered. 


In  Te  REUKAUFF,  SONS  &  CO.,  Incorporated. 

(District  Court,  B.  D.  Pennsylvania.    February  24,  1906.) 

No.  1,420. 

BANKBXTPTCT— RXVIEW— CJEBTIFICATIOIf    0»    QUESTIONS-nJUBIBDICTION   OF   RKT- 

Bankr.  Act  July  1,  1898,  c.  541,  |  89a,  d.  6,  SO  Stat  555  [U.  S.  Comp. 
St  1901,  p.  3436],  requires  referees  to  make  up  records  embodying  the  evi- 
dence in  all  contested  matters  arising  before  them,  whenever  requested 
to  do  so  by  either  of  the  parties  thereto,  together  with  their  findings 
therein,  and  transmit  them  to  the  Judges ;  and  general  order  27  (89  Fed. 
xl)  declares  that  when  a  bankrupt,  creditor,  trustee,  or  other  person  shall 
desire  a  review  by  the  Judge  of  any  order  made  by  the  referee,  he  shall 
file  his  petition  therefor,  etc  Held,  that  both  such  sections  contemplate 
a  contested  matter,  and  hence  a  referee  has  no  jurisdiction  of  his  own 
motion  to  certify  a  question  not  raised  by  the  parties  to  a  bankruptcy 
proceeding,  which  the  referee  foresees  may  arise,  on  which  he  desires  to 
be  advised. 

[Ed.  Note. — ^Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re 
Iteert,  43  a  a  A.  9.] 
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In  Bankruptcy. 

Edwin  S.  Dixon,  for  petitioner. 

J.  B.  McPHERSON,  District  Judge.  In  my  opinion,  no  question 
is  properly  presented  to  me  for  decision  by  the  certificate  of  the  referee. 
The  fund  in  the  hands  of  the  trustee  consists  entirely  of  the  proceeds 
of  personal  property  that  was  found  upon  the  premises  occupied  by  the 
bankrupt  under  a  lease,  and  was  claimed  in  toto  by  the  landlord  under 
the  Pennsylvania  statute  concerning  rent  It  also  appeared  tiiat  the 
bankrupt  was  probably  indebted  to  the  states  of  Pennsylvania,  New 
Jersey,  and  New  York  for  taxes,  but  no  claim  was  made  by  either  state, 
and  no  evidence  was  offered  to  show  the  character  of  the  tax  or  the 
amount  due.  The  referee  made  no  order  either  directing  or  refusing  to 
direct  the  trustee  to  pay  over  the  money  to  the  landlord,  but  of  his  own 
motion  certified  the  question  whether  the  taxes  had  priority  to  the 
landlord's  claim.  There  was  no  petition  for  review,  and,  indeed,  there 
was  nothing  to  which  such  a  petition  could  apply.  In  effect,  the  ref- 
eree is  asking  the  court's  opinion  on  a  question  which  he  foresees  may 
arise,  upon  which  he  desires  to  be  advised.  I  find  nothing  in  the  bank- 
rupt act  or  in  the  general  orders  or  forms  to  sanction  such  a  proceed- 
ing. Section  39a,  cl.  5  (Act  July  1,  1898,  c.  641,  30  Stat.  555  [U.  S. 
Comp.  St.  1901,  p.  3436]),  requires  referees  to  "make  up  records  era- 
bodying  the  evidence,  or  the  substance  thereof,  as  agreed  upon  by  the 
parties  in  all  contested  matters  arising  before  them,  whenever  requested 
to  do  so  by  either  of  the  parties  thereto,  together  with  their  findings 
therein,  and  transmit  them  to  the  judges."  General  order  27  (89  Fed. 
xi)  is  as  follows: 

''When  a  bankrupt,  creditor,  trustee,  or  other  person  sbaU  desire  a  review 
by  the  Judge  of  any  order  made  by  the  referee,  he  shall  file  with  the  referee 
his  petition  therefor,  setting  out  the  error  complained  of;  and  the  referee 
shall  forthwith  certify  to  the  judge  the  question  presented,  a  summary  of  the 
evidence  relating  thereto,  and  the  finding  and  order  of  the  referee  thereon." 

Both  section  39  and  the  order  thus  quoted  contemplate  that  there 
shall  be  a  contested  matter,  a  finding  or  an  order,  and  a  party  aggrieved, 
and  I  see  no  indication  anywhere  that  the  judge  may  be  required  to 
answer  questions  before  the  referee  himself  takes  action.  An  excep- 
tional case  might  perhaps  call  for  such  instructions,  but  certainly  in 
the  ordinary  proceeding  the  referee  must  make  gome  order  or  ruling 
before  there  is  anything  to  certify. 

The  certificate  must  be  dismissed. 


In  re  LBWIN. 

(District  Court,  W.  D.  Texas,  Waco  Division.    February  24,  1905.) 

No.  422. 

Bankbuptct—Dischabgb— Application— Extension  of  Time. 

Wliere  a  bankrupt  resided  in  a  city  where  access  to  his  attorneys  was 
easy,  and  he  failed  to  apply  for  a  discharge  until  the  latter  part  of  the 
year  within  which  he  was  entitled  to  make  the  application,  when  sickness 
In  his  family  was  alleged  to  have  prevented  him  from  filing  his  appUca- 
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tion  within  the  year,  hut  it  did  not  appear  that  anch  aickneaa  or  other 
canae  prevented  the  attorneys  from  preparing  the  petition  for  hla  aigna- 
tnre  and  verification  during  the  time  prescribed,  he  was  not  entitled  to 
an  extension  of  time  in  the  discretion  of  the  court,  as  authorized  by 
Bankr.  Act  July  1,  1888,  a  541,  |  14,  80  Stat  500  [U.  S.  Gomp.  St  1901, 
p.  8427]. 
[£d.  Note. — For  cases  in  point,  see  vol.  6,  Gent  Dig.  Bankruptcy,  |  694.] 

Application  for  Leave  to  File  a  Petition  for  Discharge. 
Bounds  &  Hart,  for  petitioner. 

MAXEY,  District  Judge.  The  bankrupt  in  this  case,  who  resides 
in  Hillsboro,  Tex.,  has  applied  to  the  court  for  leave  to  file  a  petition 
for  discharge.  It  is  alleged  in  the  application  that  he  was  adjudged 
bankrupt  I^tecember  15,  1903,  that  he  was  aware  that  the  law  permitted 
him  to  file  a  petition  for  discharge  within  one  year  from  the  date  of  the 
order  of  adjudication,  and  that  he  deferred  doing  so  until  the  latter 
part  of  the  year.  To  excuse  his-  failure  to  seasonably  file  his  petition 
for  discharge,  he  alleges  that  his  family  became  seriously  ill  during  the 
latter  part  of  the  year  within  which  the  petition  could  be  filed,  and  so 
remained  until  after  December  15,  1904. 

Section  14  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  641,  30  Stat. 
550  [U.  S.  Comp.  St  1901,  p.  3427],  provides  as  follows: 

"Any  person  may,  after  tlie  expiration  of  one  month  and  within  the  next 
twelye  months  subsequent  to  being  adjudged  a  bankrupt,  file  an  application 
for  a  discharge  in  the  court  of  bankruptcy  in  which  the  proceedings  are  pend- 
ing ;  if  it  shall  be  made  to  appear  to  the  judge  that  the  bankrupt  was  una- 
voidably prevented  from  filing  it  within  such  time,  it  may  be  filed  within  but 
not  after  the  expiration  of  the  next  six  months." 

No  reason  is  assigned  by  the  bankrupt  for  failing  to  seasonably  file 
a  petition  for  dischai^e,  except  that  "he  deferred  doing  so  until  the 
latter  part  of  the  year/'  when  sickness  in  his  family  prevented  him 
from  filing  the  same.  To  authorize  a  petition  for  discharge  to  be  filed 
after  the  expiration  of  a  year  from  the  date  of  the  order  of  adjudication 
of  bankruptcy,  it  must  be  made  to  appear  that  the  bankrupt  was  un- 
avoidably  prevented  from  filing  it  witiiin  the  one-year  period.  It  is 
discretionary  with  the  judge  to  grant  the  application,  but  the  discre- 
tion to  be  exercised  in  determining  the  question  is  a  judicial  one,  and 
not  a  discretion  of  an  arbitrary  nature.  If  it  appear,  using  the  language 
of  the  act  of  Congress,  that  the  bankrupt  was  "unavoidably  prevented" 
from  filing  his  application  in  due  time,  he  should  be  permitted  to  file 
it  within  the  additional  six  months  allowed  by  law.  But  where  it  is 
apparent  tfiat  he  could  have  timely  filed  it,  but  failed  to  do  so  for  rea- 
sons wholly  inadequate,  the  application  should  be  denied.  In  the 
present  case  it  is  evident  that  the  bankrupt  could  have  filed  a  petition  for 
discharge  prior  to  the  time  that  sickness  appeared  in  his  family,  and 
no  reason  is  alleged,  nor  is  one  perceived,  why  it  could  not  have  been 
filed  while  the  family  were  ill.  It  does  appear  from  his  application  that 
the  bankrupt  resided  in  the  city  of  Hillsboro.  That  being  true,  his 
attorneys  were  easily  accessible,  and  there  is  naught  in  the  record  to 
show  that  sickness  or  other  cause  prevented  them  from  preparing  a  pe- 
tition for  his  signature  and  verification  during  the  twelve-months  period. 
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The  court,  not  being  satisfied  that  the  bankrupt  was  unavoidably  pre- 
vented from  filing  his  petition  for  dischai^e  in  due  season,  is  of  the 
opinion  that  the  application  should  be  denied,  and  it  is  so  ordered 


B.  BLUBfENTHAL  &  CO.  v.  UNITED  STATES. 

(Clrcoit  Oourt,  &  D.  New  York.    November  11,  1904.) 

Na  8,541. 

CuBTOira  DuTiKS-^GuLssinoATiON— Bhii«B8tone»— Pabtb  Bttttons. 

Certain  so-called  rhinestones,  articles  composed  of  metal  and  paste,  the 
latter  being  the  more  valuable  component,  which  are  merely  used  to  dec- 
orate and  ornament  women's  outer  apparel,  are  dutiable  as  manufactures 
of  paste,  not  specially  provided  for,  under  paragraph  112,  Tariff  Act  July 
24,  1887,  c  11, 1  1,  Schedule  B,  30  Stat  158  [U.  S.  Comp.  St  1901,  p.  1635]. 
They  are  excluded  from  the  provision  in  paragraph  414  of  said  act,  c  11, 
1 1,  Schedule  N,  80  Stat  190  [U.  S.  Comp.  St  1901,  p.  1074],  for  "buttons 
made  of  glass,"  because  they  are  not  strictly  buttons,  and  because,  though 
paste  is  a  species  of  glass,  it  is  differentiated  therefrom  elsewhere  In  the 
tariff  as  a  separate  substance. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  General  Ap- 
praisers. 

In  the  decision  in  question,  G.  A.  6,640,  T.  D.  25,194,  said  board  af- 
firmed the  assessment  of  duty  by  the  collector  of  customs  at  the  port  of 
New  York  on  merchandise  imported  by  B.  Blumenthal  &  Co.  Note  U. 
S.  V.  Marshall  Field  &  Company,  85  Fed.  862,  29  C.  C.  A.  468,  and 
Seeberger  v.  Cahn,  137  U.  S.  96, 11  Sup.  Ct  28, 34  L.  Ed.  599. 

Albert  Comstock,  for  appellant 
Charles  D.  Baker,  for  appellee* 

HAZEL,  District  Judge.  The  importation  consists  of  rhinestones. 
They  are  properly  classified  as  manufactures  of  metal  and  paste,  of 
which  paste  (the  rhinestone)  is  the  component  material  of  chief  value. 
They  are  therefore  assessable  for  duty  under  paragraph  112  (Act  July 
24,  1897,  c.  11,  §  1,  Schedule  B,  30  Stat.  168  [U.  S.  Comp.  St  1901,  p. 
1635]).  The  importers  claim  that  the  merchandise  consists  of  glass 
buttons,  and  should  be  assessed  at  three-fourths  of  1  cent,  per  line 
per  gross,  and  in  addition  thereto  16  per  centum  ad  valorem,  under 
paragraph  414  of  the  present  tariff  act  (Act  July  24,  1897,  a  11,  §  1, 
Schedule  N,  30  Stat  190  [U.  S.  Comp.  St  p.  1674]).  This  paragraph 
specifically  mentions  "buttons  made  of  glass  or  metal."  It  is  not  dis- 
puted that  paste  is  a  species  of  glass,  but  it  is  quite  clear,  as  stated  in 
the  opinion  of  the  Board  of  General  Appraisers,  that  Congress  has  dif- 
ferentiated paste  as  a  separate  substance,  and  has  provided  a  specific 
duty  for  manufactures  thereof.  Moreover,  the  articles  are  not  strictly 
buttons,  but,  according  to  the  evidence,  are  merely  used  to  decorate  and 
ornament  women's  outer  apparel,  such  as  gowns,  waists,  etc. 

The  opinion  of  the  Board  of  General  Appraisers  is  sustained 
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THE  PATRUl 
(District  Gonrt,  B.  D.  New  York.    Jaxraary  6,  1905.) 

SHIFPIIfO— LlASn^ITT  OF  VESSEL— I NJITBT  TO  GoUTKAOTOB'S  BlCFLOT^ 

Where  a  wortunan  employed  by  a  contractor  to  do  work  on  a  steamship 
while  she  lay  at  a  wharf  undertook  to  climb  from  the  wharf  to  the 
deck  by  means  of  a  ladder  which  had  been  temporarily  In  use  and  had 
not  been  removed,  after  he  was  told  to  use  the  gangway,  and  when,  by 
reason  of  the  rising  tide,  the  ladder  had  been  lifted  from  the  dock,  and 
hung  by  a  small  cord  to  the  rail,  his  Injury  by  the  falling  of  the  ladder  wa3 
due  solely  to  his  own  negllg^ice,  and  not  to  any  fault  or  negligence  on 
the  part  of  the  ship. 

In  Admiralty.     Suit  for  personal  injury. 

Towns  &  McCrossin,  for  libelant. 

Butler,  Notman,  Jolinc  &  Myndersc  and  A.  G.  Thachcr,  for  claim- 
ant 

THOMAS,  District  Judge.  The  Patria  came  into  port,  and,  for  the 
purpose  of  furnishing  access  to  her  deck,  a  ladder  was  put  over  her  side, 
one  end  of  which  rested  upon  the  dock,  while  the  other  end  rested 
against  the  railing,  to  which  it  was  tied  by  a  small  cord  to  prevent  later- 
al motion.  The  libelant  was  a  machinist  employed  by  a  person  engaged 
to  make  repairs  on  the  vessel.  In  the  morning  he  went  aboard  by 
means  of  this  ladder,  but  by  the  noon  hour  a  regular  gangway  had  been 
put  out  from  the  same  side  of  the  steamer,  a  short  distance  away.  The 
uncontradicted  evidence  is  that,  when  the  libelant  was  about  to  leave 
the  steamer  for  dinner,  he  was  told  by  the  mate  not  to  use  the  smaller 
ladder;  that  there  was  a  better  ladder  aft  However,  he  did  use 
it  Upon  returning  from  dinner  the  libelant  found  that  the  tide  had 
risen,  so  that  the  lower  end  of  the  ladder  had  been  lifted  from  the  dock, 
and  the  ladder  itself  had  fallen  and  lay  against  the  side  of  the  ship, 
but  was  still  supported  at  its  upper  end  by  the  cord.  Notwithstanding 
this  known  condition,  and  the  difficulty  of  even  putting  the  toe  of  his 
foot  upon  the  round,  on  account  of  the  close  proximity  of  the  ladder 
to  the  side  of  the  ship,  the  libelant  did  step  on  die  ladder,  whereupon  it 
necessarily  fell,  and  he  received  the  injuries  on  account  of  which  the 
action  was  brought.  It  was  perfectly  apparent  to  the  libelant  that  the 
ladder  was  not  in  a  position  to  be  used.  He  knew  that  it  had  no  suf- 
ficient support    He  knew  that  a  roomy  gangway  was  near  at  hand. 

It  is  considered  that  the  claimant  was  in  no  way  negUgent,  and  that 
the  libelant  did  not  employ  even  ordinary  prudence.  The  libel  is  dis* 
missed 


HBNSEL,  BRUCKMANN  ft  L0RBAGHE3R  T.  UNITED  STATBS. 

(ClraiU  Court,  S.  0.  Mew  Jork.    November  8»  1904.) 

No.  8,85a 

CuRom  Dirnsa— Glassivioation— Time  Detbctob»— Watch   Movkmsnts. 
So-called  time  detectors,  used  for  registering  the  movements  of  watch- 
men, which  have  a  clock  mechanism  or  time  indicator,  are  dutiable  under 
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the  proylslon  In  paragraph  191,  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Sched- 
ule O,  30  Stat  166  [U.  S.  Oomp.  St  1901,  p.  1645],  for  "watch  movements, 
whether  Imported  In  cases  or  not" 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

The  decision  In  question  affirmed  the  assessment  of  doty  by  the  collector 
of  customs  at  the  port  of  New  York  on  merchandise  imported  by  Hensel, 
Bruckmann  &  Loibacher.  This  merchandise  was  known  as  "time  detectors/' 
and  consisted  of  watch  movements  inclosed  in  cases,  having  only  an  hour 
hand,  and  equipped  with  a  paper  revolyable  dial  and  other  registering  ap- 
paratus ;  being  intended  for  use  in  buildings  in  which  watchmen  are  station- 
ed, for  the  purpose  of  recording  the  watchman's  rounds.  They  were  classified 
as  manufactures  of  metal,  under  paragraph  193,  Tariff  Act  July  24,  1897,  a 
11,  I  1,  Schedule  G,  80  Stat  167  [U.  S.  Oomp.  St  1901,  p.  1645],  and  were 
claimed  by  the  importers  to  be  dutiable  under  paragraph  191  of  said  act  (30 
Stat  166  [U.  S.  Oomp.  St  1901,  p.  16451),  relating  to  •'watch  movements, 
whether  imported  in  cases  or  not"  etc  This  contention  was  overruled,  aa 
indicated  above,  on  the  authority  of  a  former  decision  of  the  board.  Re 
United  States  Exprefw  Company,  G.  A.  6,038,  T.  D.  23,401« 

W.  Wickham  Smith,  for  the  importers. 
D.  Frank  Lloyd,  Asst  U.  S.  Atty. 

HAZEL,  J.  The  evidence  before  the  court  satisfactorily  shows 
that  the  merchandise  consists  of  so-styled  time  detectors  having 
a  clock  mechanism  or  time  indicator.  Duty  was  assessed  under 
paragraph  193  at  45  per  centum  ad  valorem.  This  was  error.  The 
article  should  be  assessed  for  duty  under  paragraph  191,  which 

Provides  for  the  payment  of  duty  upon  watch  movements,   etc. 
'he  decision  of  the  Board  of  General  Appraisers  is  reversed. 


HUBBARD  et  al.  v.  CENTRAL  OF  GEORGIA  RT.  CO. 

(Circuit  Court,  S.  D.  New  York.    December  17,  1904.) 

Removal  or  Causes— Jubisdiotion— Suit  in  Reic. 

A  suit  begun  in  a  state  court  by  attachment  of  property,  and  removed 
into  a  federal  court,  will  not  there  be  dismissed  for  want  of  jurisdiction 
because  there  has  been  no  personal  service  on  defendant^  custody  of  the 
res  being  recognized  as  giving  jurisdiction. 

On  Motion  to  Set  Aside  Service  and  to  Vacate  Attachment. 

F.  W.  M.  Cutcheon,  for  the  motion. 
Wm.  D.  Guthrie,  opposed. 

LACOMBE,  Circuit  Judge.  The  facts  as  to  Rhett's  connection 
with  defendant  are  set  forth  in  greater  detail,  but  the  facts  are 
substantially  the  same  as  were  before  this  court  in  Reehan  v.  Cen- 
tral of  Georgia  (no  opinion  filed).  The  motion  to  set  aside  the  service 
on  him  as  representative  of  the  defendant  is  granted. 

The  rule  laid  down  in  Purdy  v.  Wallace  (C.  C.)  81  Fed.  513,  is  a 
sound  one,  and  should  be  followed  here,  and  defendant  have  been  actu- 
ally informed  of  the  pendency  of  the  action  before  removal. 

The  motion  to  vacate  the  attachment  is  denied. 
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DIMMICK    T.    UNITED    STATES. 

(drcnlt  Ooort  of  Appeals,  Ninth  Circuit    February  20,  1008.) 

No.  1,112. 

L  GsnnNAi*  Law— Review  on  AppsAii— Sufficienot  or  Evidbnok. 

The  credibility  of  witnesses  and  tlie  probative  force  of  facts  Intro- 
duced in  evidence  are  matters  solely  within  the  province  of  the  jury  to 
determine.  An  appellate  court  cannot  weigh  the  evidence,  and  the  sole 
question  thereon  for  its  determination  is  whether  there  is  any  legal 
evidence  to  sustain  the  verdict. 

2^  Labcent— Sufficiency  of  Evidence. 

It  is  not  necessary  to  a  conviction  for  larceny  of  money  that  the  mon- 
ey, or  any  part  of  it,  should  be  shown  to  have  been  in  defendant's  pos- 
session. 

8.  Cbimtnal  Law— Pboof  of  Corptts  Delicti. 

It  Is  now  the  well-settled  rule  that  in  all  criminal  cases  the  corpus 
delicti  as  well  as  that  defendant  committed  the  crime,  may  be  proved 
by  circumstantial  evidence. 

[Kd,  Note. — ^For  cases  in  point,  see  vol  14,  Gent  Dig.  C^riminal  Law,  | 
1269.] 

4.  LaBCENT— SUFFICIENCT  OF  EVIDENCE. 

Circumstantial  evidence  considered,  and  held  sufficient  to  sustain  a 
conviction  for  larceny. 

&  Cbiuinai.  Law— iNSTBucnoNS— Gieoxthstantiai.  Evidence. 

Instructions  upon  circumstantial  evidence  in  a  criminal  prosecution 
considered  and  approved. 

6b  Labcent— Sufficiency    of    Indictment— A vebment    of    Ownebship    of 
Pbopebty. 

An  indictment  under  Act  March  3,  1875,  18  Stat.  479  [U.  S.  Gomp.  St. 
1901,  p.  8675],  which  charges  defendant  with  stealing  money  "belonging 
to*'  the  United  States,  sufficiently  avers  the  ownership  of  the  property 
stolen. 
[Ed.  Note. — For  cases  in  point,  see  vol.  32,  Cent  Dig.  Larceny,  |  81.] 

7.  Cbihinai.  Law— Aj)mission  of  Evidence— Habmless  Ebbob. 

The  admission  of  irrelevant  testimony  in  a  criminal  case,  which  was 
afterward  stricken  out  on  motion  of  defendant*s  counsel,  and  which  the 
Jury  were  instructed  to  disregard,  was  not  prejudicial. 

8w  Labceny— Evidence  to  Show  Motive— Financial  Condition  of  Defend- 
ant. 

While  evidence  to  show  motive  Is  not  essential  to  conviction  in  a 
criminal  prosecution,  where  the  guilt  of  defendant  is  clearly  established 
it  is  admissible;  and  in  a  prosecution  for  larceny  of  money,  where  the 
evidence  was  largely  circumstantial,  it  was  not  error  to  admit  evidence 
to  show  that  defendant  was  in  debt  at  the  time  as  tending  to  some  ex- 
tent to  show  a  motive  for  the  crime. 

9.  Witnesses— Ii[PEACHMENi>— Evidence  of  Reputation. 

Where  the  reputation  of  a  witness  for  truthfulness  is  assailed,  the  par- 
ty calling  him  has  the  right  to  introduce  testimony  to  show  that  his 
reputation  is  good  not  only  at  the  time,  but  that  it  has  always  been  good. 

[Ed.  Note.— For  cases  in  point,  see  vol.  50,  Gent  Dig.  Witnesses,  §§  1167- 
1169.] 

IOL  Labceny— Evidbnob. 

Where  defendant  charged  with  larceny  of  money  from  a  mint  while 
employed  therein  as  clerk,  to  account  for  his  presence  there  at  unusual 
hours,  testified  that  he  went  to  check  up  the  pay  rolls,  it  was  competent 
for  the  government  to  show  the  length  of  time  required  to  perform  sucbi 
work. 
135  p.— 17 
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11,  Gbimiival  Law— Aboukent  of  Counsisl. 

Where  counsel  for  defendant  In  a  criminal  case  based  an  argmnent  to 
the  Jury  on  an  assumption  of  facts  not  shown  by  the  evidence,  he  can- 
not assign  It  as  error  that  counsel  for  the  prosecution,  In  answering  such 
argument,  also  went  outside  the  record. 

IZ  Same— MisooNDUOT  of  CounseI/— Offeb  of  Incompetent  Evidence. 

Where  it  was  sought  to  be  shown  on  the  cross-examination  of  a  wit- 
ness for  the  prosecution  that  he  bad  not  mentioned  certain  facts  to  which 
he  testified  at  the  time  of  their  occurrence,  the  action  of  the  district 
attorney  In  attempting  to  show  by  a  subsequent  witness  that  such  men- 
tion had  been  made  by  the  previous  witness,  while  the  evidence  may 
not  have  been  admissible,  was  not  such  misconduct  as  to  be  ground  for 
reversing  a  Judgment  of  conviction. 

18.  Same. 

Offers  of  evidence  by  the  prosecution  with  respect  to  prior  convictions 
of  defendant  for  other  offenses  held  not  prejudicial  to  defendant's  rights 
in  view  of  the  rulings  and  charge  of  the  court 

14.  Same— INSTBUCTIONS— Refusal  of  Requests. 

The  refusal  of  requests  for  instructions  Is  not  error  where  the  court 
in  the  charge  given  clearly  and  correctly  covers  all  the  principles  appli- 
cable in  the  case. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  California. 
See  112  Fed.  350,  352. 

The  $30,000  alleged  to  have  been  stolen  was  taken  from  the  vault  of  the 
mint  between  the  annual  settlement  of  June,  1900,  at  which. time  there  was 
no  shortage,  and  the  annual  settlement  made  in  June,  1901,  when  the  loss 
was  discovered.  The  contention  of  the  prosecution  is  that  the  money  was 
stolen  between  February  5,  1901,  and  the  29th  day  of  June,  1901.  There  were 
three  trials  of  this  case.  On  the  first  and  second  the  jury  disagreed;  on  the 
third,  Dimmick  was  convicted.  The  testimony  upon  the  third  trial  is  ex- 
ceedingly lengthy.  Much  of  it  was  circumstantial  in  its  character.  Dimmick 
denied  having  taken  the  money,  and  gave  many  explanations  in  regard  to 
the  testimony  of  the  witnesses  for  the  government  His  testimony  on  these 
points  was  the  subject  of  much  testimony  on  the  part  of  the  government, 
tending  to  show  that  some  of  the  explanations  given  by  him  were  not  true. 
It  was  shown  by  the  testimony  on  the  part  of  the  prosecution  that  Dimmick 
was  discharged  by  the  superintendent  of  the  mint  on  February  5,  1901,  for 
alleged  peculations  and  fraud  committed  by  him  as  chief  clerk  of  the  mint, 
but  was  retained,  at  Dimmick's  request,  for  the  purpose  of  enabling  him  to 
find  some  other  employment  Late  at  night  on  the  l8th  of  March,  1901,  Cyrus 
EUls,  an  inside  watchman  at  the  mint,  testified  that,  being  attracted  by 
some  noise  in  the  cashier's  room,  he  saw  Dimmick  come  out  of  the  receiving 
room  into  the  corridor  and  go  into  the  superintendent's  room  with  two  bags 
of  coin  in  his  arms,  and  soon  thereafter  saw  him  come  out  of  the  superin- 
tendent's room  carrying  a  dress-suit  case,  which  had  the  appearance  of  be- 
ing very  heavy,  and  go  out  at  the  main  door  upon  the  steps  and  down  into 
the  street  Dimmick  denied  that  he  was  at  the  mint  at  night  on  March  18» 
1901,  and  also  denied  that  he  ever  had  a  dress-suit  case  at  the  mint  or  that 
he  ever  had  a  dress-suit  case.  There  were  three  mint  employes,  besides  Ellis, 
who  each  testified  that  he  saw  Dimmick  at  the  mint  on  the  night  in  ques- 
tion. Healey,  one  of  the  inside  watchmen,  testified  that  he  saw  him  leaye 
the  mint  carrying  a  dress-suit  case.  Metcalf,  the  doorkeeper,  saw  a  pack- 
age in  Dimmick's  hand  about  the  size  of  a  dress-suit  case,  but  did  not  notice 
it  sufficiently  to  discern  its  character.  When  Dimmick  went  down  the  steps 
at  the  mint  he  was  met  by  Bickford,  an  outside  watchman,  who  testified  that 
he  walked  with  him  to  the  street  cars,  and  that  Dimmick  was  carrying  a 
dress-suit  case.  There  were  several  other  witnesses,  who  testified  that  on 
various  other  occasions  they  had  seen  Dimmick  with  a  dress-suit  case.  Dim- 
mick testified  that  he  had  carried  some  of  his  mint  books,  tied  up  in  brown 
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paper,  with  a  hand  strap,  to  his  home.  In  order  to  do  some  work  thereon, 
and  stated  that  the  witnesses  might  hare  been  mistaken  as  to  the  Gl*ara<:ter 
of  the  bundle.  The  entries  In  the  books  were  very  few.  and  the  last  entry 
was  made  December  31,  1900,  long  previous  to  March,  1901.  In  the  course 
of  Dimmlck*8  examination  it  was  admitted  by  him  that  he  never  brought 
them  away  from  the  mint  or  carried  them  to  his  home  between  February  5, 
1901,  and  June  30, 1901.  There  is  a  mass  of  testimony  concerning  the  numbers 
of  the  combination  of  the  locks,  tending  to  show  Dlmmlck's  knowledge  thereof, 
especially  the  fourth  number,  15.  There  was  testimony  to  the  effect  that 
Dlmmick  told  Cole  that  15  was  his  fourth  number,  and  that  15  was  a  fixture. 
Dlmmlck  testified  at  the  last  trial,  "I  have  no  recollection  whatever  of  telling 
him  [Cole]  that  my  last  figure  was  15."  On  the  second  trial  he  testified  as 
follows:  "Q.  Did  you  ever  mention  to  Mr.  Cole  a  single  one  of  your  old 
numbers  before  he  stepped  to  the  vault  door  to  acquire  a  combination?  A. 
I  may  have  indicated  to  him  the  last  figure;  nothing  else.  Q.  Did  you? 
What  is  the  fact?  Did  you  give  him  any  of  your  old  numbers?  A.  When  I 
set  up  the  combination  I  stopped  on  15,  and,  of  course,  showed  him  where 
the  figures  were  on  the  dial.  Q.  I  will  try  you  once  again.  Did  you  give  him 
any  of  the  old  numbers  of  the  combination?  A.  Not  for  the  purpose  of  mak- 
ing up  his  combination.  Q.  Did  you  give  him  any  of  the  numbers  of  your 
combination  for  any  purpose?  A.  Yes,  sir.  Q.  What  number  did  you  give 
him?  A.  I  told  him  I  stopped  on  15;  it  was  my  last  number.^'  Mr.  Waltz, 
a  witness  on  behalf  of  the  government,  testified  that  Dlmmick  told  him  that 
15  was  his  last  number ;  that  15  was  a  fixture ;  that  he  told  Cole  that  15  was 
a  fixture.  Dlmmlck's  testimony  in  answer  to  Waltz  was:  '*Q.  Did  you  tell 
Mr.  Waltz  that  15  was  a  fixed  number?  A.  No,  sir,  except  he  may  have 
misunderstood,  or  I  may  have  misunderstood  his  question.  I  told  him  the 
last  figure  was  a  fixed  figure,  and  he  probably  asked  me,  'Well,  what  is  the 
last  figure?'  I  could  not  recollect  definitely  what  was  the  last  figure  on  that 
combination,  for  I  had  in  the  meantime  had  charge  of  seven  or  eight  other 
combinations.  My  experience  with  that  combination  was  nearly  two  years 
])reviou8,  or  a  year  and  a  half,  and  I  could  not  recollect  what  was  the  last 
figure,  and  my  impression  is  he  then  stated  to  me  that  15  was  the  last  figure. 
I  said,  'Then  that  is  the  fixed  number;'  but  I  never  intended  to  convey  to 
blm  that  the  15  which  was  the  last  changeable  figure  was  a  fixed  figure. 
♦  •  •  Q.  Taking  that  to  be  the  interpretation  of  the  record,  did  you  at 
any  time  say  to  Mr.  Waltz — ^l  repeat  that  simply  so  that  there  will  be  no 
misunderstanding  about  it — ^that  number  15  was  a  fixed  figure,  one  of  those 
figures  that  could  not  be  changed?  A.  Only  as  I  may  have  had  a  misunder- 
standing about  what  was  the  last  figure  of  the  combination  on  that  lock. 
All  locks  differ.  On  all  of  them  the  last  figure  or  number  or  letter  is  a  fixture, 
and  each  lock,  each  combination  lock,  differs  as  to  the  last  number;  and  I 
could  not  recollect  and  did  not  recollect  what  was  the  fixed  number  on  this 
particular  combination,  this  upper  lock."  Dlmmlck's  testimony  at  the  mint 
investigation  was :  "Q.  When  you  gave  the  combination  to  Mr.  Cole,  you  say 
you  gave  him  four  numbers  to  change,  and  the  last  one  stayed — remained. 
Is  that  what  I  understand  you?  A.  Yes,  sir.  *  *  *  Q.  In  other  words,  it 
changed  three  numbers?  A.  Yes,  sir.  Q.  Was  the  first  one  changed?  A.  Yes, 
sir,  and  the  second  one,  and  the  third  one;  those  three  changed.  Q.  The 
fourth  one,  I  understand,  is  a  fixed  number?  A.  Yes,  sir ;  I  was  so  informed 
by  the  locksmith  who  taught  me."  Ryan,  the  locksmith,  testified  that  he 
never  told  Dlmmick  that  the  fourth  number  was  a  fixed  number.  There  was 
much  testimony  relative  to  the  condition  of  the  locks  in  the  cashier's  vaults. 
The  different  combinations  that  had  been  made,  the  intimate  knowledge  of 
Dlmmick  as  to  the  locks  and  combinations,  the  changes  Dlmmlck  made  in  his 
testimony  upon  the  three  different  trials  of  the  case  as  to  the  condition  of  the 
locks,  and  the  testimony  of  witnesses  on  the  part  of  the  government  tending 
to  show  that  some  of  the  statements  as  made  by  Dimmick  were  not  correct. 
It  was  shown  that  Dlmmick  had  been  cashier  before  he  was  appointed  chief 
clerk  of  the  mint,  and  as  such  was  familiar  with  the  locks,  especially  with 
the  upper  lock.  There  were  nine  witnesses  who  testified  that  they  had  seen 
Dlmmick  at  this  lock,  looking  at  its  parts,  removing  the  hammer  of  the  lock, 
and  examining  its  interior  in  1898  and  1899,  while  he  was  casliier.    Dimmick 
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testified  that  he  opened  the  lock  only  three  times,  once  after  an  Illness,  In 
order  to  change  his  combination,  and  once  later,  because  his  numbers  were  so 
close  as  to  make  an  interference  between  the  tumblers  of  the  lock ;  and  once 
thereafter  to  oil  the  lock.  At  one  of  the  former  trials  Dlmmlck  testified  that 
he  had  repeated  occasions  to  oil  the  lock;  at  the  last  trial,  that  he  oiled 
the  lock  only  once.  The  testimony  of  the  prosecution  was  to  the  effect  that 
he  took  the  back  plate  off  over  25  times,  and  that  it  was  unnecessary  to 
remove  the  plate  in  setting  up  a  new  combination. 

When  Cole  was  installed  as  cashier,  the  testimony  shows  that  the  super- 
intendent instructed  Dimmick  to  have  Major  Noggle,  of  the  mint,  who  under- 
stood the  business,  or  some  locksmith,  change  the  combination  for  Mr.  Cole. 
Noggle  was  in  the  room,  and  offered  to  assist  the  cashier  in  changing  the 
lock,  but  Dimmick  had  previously  offered  his  services,  and  himself  changed 
the  combination  for  Cole.  Cole  testified  that  the  first  thing  Dimmick  did 
was  to  take  off  the  back  plate,  and  then  he  told  Cole  to  pass  him  his  number, 
giving  an  extra  turn  to  the  dial;  that  the  effect  of  the  extra  turn  was  to 
throw  out  one  of  the  numbers  of  the  combination  and  reduce  it  to  a  three 
combination  instead  of  four.  Then  Dimmick  told  him  that  the  fourth  num- 
ber: was  a  fixed  number,  15.  The  testimony  of  Cole  and  Fitzpatrick  was  to 
the  effect  that  Dimmick  was  engaged  for  two  or  three  days,  an  hour  or  so 
at  a  time,  in  making  these  changes  in  the  combination ;  that  he  stood  before 
the  lock  with  its  back  plate  removed.  Dimmick  testified  that  he  took  off  the 
back  plate  in  order  to  line  up  the  tumblers  with  his  lead  pencil ;  that  when 
he  first  entered  the  mint  as  cashier,  a  locksmith  was  there  and  took  off  the 
back  plate  to  change  his  combination,  and  lined  up  the  tumblers  with  a 
lead  pencil.  We  quote  from  the  testimony  of  Dimmick :  "The  dial  on  this 
upper  lock  is  peculiar  in  the  fact  that  the  numbers  are  mixed — that  is,  they 
do  not  run  consecutively — and  on  the  first  time  turning  I  turned  a  little  too 
far  to  catch  my  number,  and  in  putting  up  the  combination  in  that  way  I 
told  him  I  had  turned  past  the  number.  He  said,  'Very  well,  we  will  fix 
that,'  and  with  that  he  asked  for  a  screwdriver,  took  off  the  back  plate,  and 
lined  up  the  tumblers.  •  •  •  Q.  I  want  to  know  from  you  whether  it 
was  at  the  time  the  locksmith  took  off  that  back  plate  that  he  showed  yon 
about  lining  up  the  tumblers  with  a  lead  pencil?  A.  Yes,  sir.  Q.  That  was 
on  the  upper  lock,  was  it  not?  A.  Yes,  sir."  His  testimony  in  regard  to  this 
matter  at  the  mint  examination  was  as  follows :  "Did  lie  take  out  what  yoa 
are  doing  now?  A.  No,  I  do  not  think  he  went  through  the  same  perform- 
ance, because  I  did  not  make  any  mistake  on  mine.  It  only  took  fifteen 
minutes.  He  charged  at  the  rate  of  a  dollar  a  minute."  At  the  first  trial 
of  this  case  Dimmick  testified  that  the  locksmith  took  off  the  back  plate  for 
the  purpose  of  oiling  the  lock.  At  the  mint  investigation  he  said  the  lock- 
smith took  off  the  back  plate  in  order  to  work  the  side  clutch.  At  the  second 
and  third  trials  he  testified  that  the  locksmith  removed  the  back  plate  be- 
cause he  (Dlmmlck)  had  made  a  mistake  on  the  first  turning.  The  govern- 
ment introduced  testimony  showing  that  one  Ryan  was  the  locksmith  who 
changed  the  combination  for  Dimmick,  that  he  was  sent  by  his  employers, 
and  the  written  memorandum  of  the  transaction  was  produced  in  evidence. 
Ryan  testified  that  he  was  the  locksmith,  and  that  at  no  time  in  the  course 
of  changing  the  combination  did  he  remove  the  back  plate.  Dimmick  testified 
that  Ryan  was  not  the  locksmith  on  the  occasion  referred  to. 

The  testimony  about  the  locks  is,  by  a  long  train  of  drcomstances,  con- 
nected with  another  line  of  circumstances  as  to  the  conduct  of  Mr.  Dimmick 
on  the  28th  and  29th  days  of  June,  1901,  at  the  time  of  counting  the  money 
at  the  annual  settlement  This  began  at  what  is  designated  as  the  *'M.  and 
R.  Vault"  Cole,  the  cashier,  was  sick,  and  unable  to  be  present  to  open  the 
vault  It  was  shown  in  the  testimony  that  Dimmick  was  perfectly  familiar 
with  the  locks,  and  knew  of  the  different  combinations,  and  had  taught  Mr. 
Cole  how  to  make  his  combinations.  When  it  came  to  opening  the  vault  at 
the  time  of  settlement,  Dimmids  stated  that  he  wanted  nothing  to  do  with  the 
cashier's  vault  After  the  superintendent.  Major  Noggle,  and  Mr.  Day  tried 
to  open  the  vault  on  Cole's  combination,  and  failed  in  their  efforts  for  want  of 
an  extra  turn,  Dlmmlck  never  said  a  word  about  this  extra  turn,  which  he 
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himself  bad  taught  Gole,  and  was  silent  as  to  certain  figures  of  the  combina- 
tion which  he  knew.  He  attempted,  however,  at  their  request,  to  opeii 
the  vault,  but  did  not  succeed.  It  was  proven  that  Dimmlck  had  said  he 
would  not  open  the  vault  for  any  fimount  of  money ;  that  Cole  was  a  crank, 
and  that  he  (Dimmlck)  did  not  want  to  have  anything  to  do  with  the  cash- 
ier's vaults ;  and  at  one  of  the  trials  Dimmlck  testified  that  he  did  not  want 
to  bear  the  brunt  of  the  cashier's  mistakes.  After  the  vault  was  opened,  on 
June  28th,  Dimmlck,  as  chief  cleik,  made  the  daily  count  of  the  money  in  the 
vault  There  was  a  pile  of  eagles  in  the  vault,  135  bags,  which  Dimmlck  had 
counted  for  several  nights  before  at  135,  but  on  the  evening  in  question  he 
counted  It  as  136,  making  an  overage  of  $5,000.  On  Sunday,  June  30tb,  Dim- 
mlck went  to  the  mint  and  counted  351  bags  In  a  pile,  which  had  been  pre- 
viously discussed.  On  the  preceding  Saturday  night  O'Neal,  one  of  the  mint 
employes,  made  the  count  349,  and  advised  Dimmlck  on  the  same  day,  but 
Dimmlck  set  down  the  number  of  bags  at  351,  making  an  overage  of  two  bags, 
$10,000. 

There  are  several  assignments  of  error  which  require  examination.  They 
may  generally  be  classified  under  a  few  heads:  (1)  That  the  court  erred  in 
overruling  the  demurrer  to  the  Indictment;  (2)  that  the  court  erred  In  ad- 
mitting or  refusing  certain  testimony,  or  in  sustaining  or  overruling  objec- 
tions thereto;  (3)  that  the  evidence  Is  wholly  insufllclent  to  sustain  the  ver- 
dict ;  (4)  that  the  court  erred  In  refusing  to  give  certain  Instructions  (about 
50  In  number)  as  asked  for  by  counsel  for  plaintiff  In  error;  (5)  that  the 
court  erred  In  denying  the  motion  of  plaintiff  In  error  In  arrest  of  judg- 
ment; (6)  that  the  conviction  of  the  plaintiff  in  error  Is  In  violation  of  the 
fifth  amendment  to  the  Constitution  of  the  United  States,  without  due  process 
of  law,  and  ''contrary  to  the  law  of  the  land." 

George  D.  Collins,  for  plaintiff  in  error. 

Marshall  B.  Woodworth,  U.  S.  Atty.,  and  P.  F  Dunne,  Sp.  Asst  U. 
S.  Atty. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

HAWLEY,  District  Jud^e  (after  making  the  foregoing  state- 
ment). 1.  One  of  the  principal  questions  discussed  by  counsel  for 
the  plaintiff  in  error  relates  to  the  c!"edibility  of  the  respective  wit- 
nesses, and  the  weight  and  effect  of  the  testimony  given  by  them. 
The  case  was  submitted  uppn  briefs,  the  greater  portion  of  which  is 
directed  to  these  points.  The  contention  of  the  plaintiff  in  error  is 
that  the  testimony  on  behalf  of  the  government  is  false,  and  totally 
unworthy  of  belief,  and  that  the  testimony  of  the  plaintiff  in  error 
is  true,  and  should  be  accepted  and  acted  upon  by  the  court.  The 
argument  of  counsel  for  the  plaintiff  in  error  is,  in  many  respects, 
remarkable  in  its  nature  and  character.  It  consists  chiefly  of  a 
tirade  of  abuse  against  several  of  the  witnesses  who  appeared  and 
testified  on  the  part  of  the  government.  To  show  the  style  of  his 
argument,  we  quote  his  language  with  reference  to  one  of  the  im- 
portant witnesses : 

"He  gives  testimony  of  such  a  character  that  no  court  could  hesitate  to 
denounce  It  and  to  condemn  It  for  its  manifest  falsity.  He  tells  a  story  that 
for  downright  Infamy,  flagrant  and  shameless  mendacity,  clearly  apparent 
upon  the  very  face  of  It,  has  never  been  e(]ualed  by  the  most  reckless  perjury 
ever  committed  in  a  court  of  justice.  He  is  the  only  witness  In  the  case  who 
attempted  to  implicate  the  plaintiff  in  error.  No  court  can  read  his  testimony 
and  accord  it  the  slightest  credence.  It  is  so  glaringly  rank  perjury." 
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Turning  from  this  point,  we  quote  the  remarks  of  counsel  as  to 
the  testimony  of  Dimmick : 

"It  furnishes  a  complete  and  most  satisfactory  explanation  of  every  act  and 
circumstance  relied  upon  by  the  prosecution  as  imputing  at  least  a  suspicion. 
If  not  an  incriminating  suggestion.  No  one  can  read  the  testimony  of  Mr. 
Dimmick  without  being  convinced  that  the  charge  made  against  him  is  abso- 
lutely unfounded."  ^ 

It  was  the  duty  of  the  jury,  under  proper  instructions  from  the 
court,  to  pass  upon  the  question  whether  the  witnesses  told  the 
truth  or  swore  falsely.  The  court,  at  counsel's  request,  instructed 
the  jury  as  follows: 

**It  is  exclusively  your  province  to  determine  from  the  evidence  the  facts 
in  this  case,  and  to  decide  the  question  of  defendant's  guilt  or  innocence.  You 
are  the  exclusive  judges  of  the  credibility  of  the  witnesses,  and  of  the  effect 
and  value  of  their  testimony." 

It  is  not  within  the  province  of  this  court  to  interfere  with  the 
verdict  of  the  jury  upon  this  ground.  The  rule  is  well  settled  that 
the  credibility  of  witnesses  and  the  probative  force  of  facts  intro- 
duced in  evidence  are  the  sole  province  of  the  jury;  that  the  appel- 
late court  cannot  weigh  the  evidence ;  that  the  only  question  before 
the  court  is  whether  there  is  any  legal  evidence  to  sustain  the  ver- 
dict. In  Humes  v.  United  States,  170  U.  S.  210,  212, 18  Sup.  Ct.  603, 
i2  L.  Ed.  1011,  the  court  said : 

"The  alleged  fact  that  the  verdict  was  against  the  weight  of  evidence  we 
are  concluded  from  considering,  if  there  was  any  evidence,  proper  to  go  to 
the  jury,  to  sustain  it.  Grumpton  v.  United  States,  138  U.  S.  361  [11  Sup.  Gt 
355,  34  L.  Ed.  958J";   2  Enc.  PI.  &  Pr.  391. 

2.  Is  the  testimony  in  the  record  sufficient  to  sustain  the  verdict 
of  the  jury?  The  record  contains  1,095  pages  of  typewritten  testi- 
mony, and  covers  a  great  variety  of  facts.  Most  of  the  testimony 
may  be  said  to  consist  of  what  is  known  as  circumstantial  evidence, 
and,  as  is  usually  the  case,  thet-e  are  many  links  in  the  long  chain 
of  circumstances  which  tend  to  show  the  guilt  or  innocence  of  the 
plaintiff  in  error.  This  being  the  third  trial  of  the  case,  some  of 
the  testimony  of  the  witnesses  on  the  former  trials  was  brought  to 
the  attention  of  some  of  the  witnesses  for  the  purpose  either  of 
impeachment  or  of  weakening  the  testimony  by  showing  a  variance 
therein  upon  the  respective  trials ;  and  all  of  these  points  are  elab- 
orately dwelt  upon  in  the  respective  briefs  of  counsel.  We  have 
epitomized  some  of  the  testimony  of  the  witnesses  on  the  part  of 
the  prosecution  in  the  statement  of  facts.  It  might,  perhaps,  be 
sufficient  to  say  that  the  facts  thus  stated  are,  in  our  opinion,  suffi- 
cient to  authorize  the  court  to  submit  the  questions  of  fact  to  the 
jury,  and  to  justify  the  jury  in  finding  the  plaintiff  in  error  guilty 
of  the  offense  charged  in  the  indictment.  It  is,  however,  broadly 
claimed  that,  as  against  the  theory  of  the  prosecution  "is  the  all- 
controlling  fact  that  not  as  much  as  one  cent  of  the  missing  thirty 
thousand  dollars  was  ever  traced  to  the  possession  or  custody  of 
Mr.  Dimmick.  There  is  not  a  word  of  testimony  to  show  the  essen- 
tial trespass  or  asportation.    In  fact,  the  government  has  never  been 
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able  to  follow,  even  darkly,  the  thirty  thousand  dollars,  from  and 
subsequent  to  its  location  in  the  cashier's  vault,  if  it  ever  was  lo- 
cated there.  This  point  alone  is  conclusive  against  the  conviction." 
It  is  a  sufficient  answer  to  this  to  say  that  it  was  not  absolutely  nec- 
essary, in  order  to  convict,  that  the  money  alleged  to  have  been 
stolen,  or  any  part  of  it,  was  ever  found  in  the  possession  of  Dim- 
mick.  This  question  was  raised  and  properly  disposed  of  in  the 
court  below.  At  the  close  of  the  trial,  counsel  for  the  plaintiff  in 
error  asked  the  court  to  instruct  the  jury  that : 

"Wblle  It  l8  not  necessary.  In  order  to  convict  the  defendant,  that  yon 
should  find  the  money  alleged  to  have  heen  stolen,  or  any  part  of  It,  was  seen 
In  his  possession,  yet  it  is  indispensable  that  the  money,  or  some  part  of  it, 
be  shown  to  have  been  in  his  possession,  or  he  must  be  acquitted." 

This  instruction  was  clearly  erroneous.  Among  other  things, 
the  court  correctly  charged  the  jury : 

"The  precise  time  of  the  commission  of  an  offense  need  not  be  proven  as 
laid  in  the  indictment;  and  if  you  believe  that  the  defendant  did  steal,  take, 
and  carry  away  from  the  United  States  Mint  the  money  described  in  the 
indictment,  or  any  part  thereof,  between  July  1,  1900.  and  June  27,  1901, 
and  that  such  money  was  the  property  of  the  United  States,  it  will  be  your 
duty  to  find  the  defendant  guilty.  ♦  •  •  I  further  charge  you  that,  in 
order  to  convict  the  defendant,  it  is  not  necessary  that  you  should  find  that 
the  money  aUeged  to  have  been  stolen,  or  any  part  of  it,  was  ever  seen  in  his 
pofisession.** 

Every  criminal  charge  necessarily  involves  two  distinct  propositions: 
(1)  That  a  criminal  act  has  been  committed ;  (2)  that  the  guilt  of  such 
act  attaches  to  the  particular  person  charged  with  the  commission  of 
the  oflfense.  Each  of  these  facts  must  be  proved  beyond  a  reasonable 
doubt,  either  by  direct  testimony  or  by  presumptive  evidence  of  the 
most  cogent  or  irresistible  kind.  The  proof  must  in  both  cases  be 
clear  and  distinct,  but  it  is  not  necessary  that  it  should  be  direct  and 
positive.  The  general  rule  is  now  well  settled  that  in  all  criminal  cases 
the  corpus  delicti  may  be  established  by  circumstantial  evidence.  7 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  863,  and  numerous  authorities  there 
cited.  See,  also,  State  v.  Minor,  106  Iowa,  642,  646,  77  N.  W.  330 ; 
State' V.  Gates,  28  Wash.  689,  695,  69  Pac.  385,  387;  Flower  v.  United 
States,  116  Fed.  241,  247,  63  C.  C.  A.  271 ;  6  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  682,  and  authorities  there  cited. 

It  is  argued  by  counsel  for  plaintiflF  in  error  that  the  evidence  as  to 
the  shortage  of  money  does  not  prove  that  the  money  had  been  stolen. 
That  depends  upon  the  character  of  the  testimony.  Can  the  shortage 
of  the  money  be  accounted  for  upon  any  other  theory  than  that  of  theft  ? 
The  shortage  was  discovered  during  the  annual  settlement  about  June 
29,  1901.  At  first  it  was  thought  that  there  might  have  been  a  mixup 
of  denominations  in  changing  the  money  from  one  vault  to  another. 
Next,  there  might  have  been  a  mistake  in  the  books.  The  matter  was 
talked  over  by  Mr.  Dimmick,  Mr.  Leach,  and  other  officers  of  the  mint. 
Many  theories  were  advanced  an4  efforts  made  to  discover  how  the 
shortage  could  have  occurred.  Mr.  Dimmick  was  active  in  endeavoring 
to  ascertain  how  it  had  occurred.     His  testimony  in  relation  to  this 
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point  covers  many  pages  of  the  transcript.    The  conclusion  he  arrived 
at  is  stated  by  him  as  follows : 

"Q.  Taking  you  to  the  next  day,  Monday,  July  1st,  what  transpired  with 
reference,  of  course,  to  that  $30,000?  A.  In  coming  from  Oakland  on  Mon- 
day morning,  July  Ist,  after  leaving  the  boat  at  the  Oakland  Depot,  I  got  on 
a  Mission  street  car,  and  while  seated  on  the  car  Mr.  Leach  very  soon  got 
aboard,  and  he  came  and  sat  alongside  of  me,  and  said,  'Good  morning,  Mr. 
Dimmick.  What  do  you  think  of  this  nightmare,  for  it  is  a  nightmare ;  at 
least  I  have  dreamed  of  it  all  night,  or  thought  of  it  all  night?  What  do  you 
think  of  it?'  I  said,  'Mr  Leach,  I  think  it  is  a  very  serious  matter.'  He  said, 
'Well,  it  is  a  difference  in  count,  is  it  not?*  I  said,  'No,  I  do  not  think  it  is 
a  difference  in  count*  He  said,  'Well,  what  do  you  think  of  it?'  I  said,  'I 
think  it  is  a  case  of  shortage.'  He  said,  'You  astonish  me.'  I  said,  'Yes,  I 
think  it  is  a  case  of  shortage ;  and,  further,  I  think  it  is  a  case  of  theft,  for  I 
have  made  some  investigations  of  this  matter,  and  I  can  arrive  at  no  other 
conclusion  than  it  is  a  case  of  shortage.'  He  said,  'Oh,  it  has  not  come  to 
that.*  I  said,  'Yes,  Mr.  Leach,  I  think  it  is  your  duty  to  immediately  report 
this  matter  to  the  secret  service,  and  have  them  investigate  or  m^ke  an  in- 
vestigation of  this  matter,  and  in  the  meantime  I  think  you  should  put  all  of 
us  under  surveillance  until  this  matter  is  cleared  up.'  He  said,  'My  God,  it 
has  not  come  to  that!'  ♦  •  •  Q.  That  is  all  that  occurred?  A.  I  think 
that  is  all  that  occurred.** 

There  was  ample  testimony  given  at  the  trial  tending  to  show  that  the 
money  of  the  government  was  stolen  from  the  mint,  and  that  Dimmick 
was  the  person  who  committed  the  theft.  A  conviction  based  on  rea- 
sonable inferences  which  the  jurors  had  the  right  to  draw  from  the 
evidence  cannot  be  set  aside  as  unsupported  by  evidence.  In  establish- 
ing the  facts  in  this  case  the  prosecution  did  not  "rely  solely  upon  in- 
ferences, presumptions  resting  upon  the  basis  of  another  presumption," 
as  repeatedly  claimed  by  the  plaintiff  in  error,  but  independently  proved 
by  a  chain  of  facts  the  essential  elements  necessary  to  be  proven.  It 
is  true,  as  stated  in  Wills  on  Circumstantial  Evidence,  283,  that  every 
circumstance  not  clearly  shown  to  be  connected  as  its  correlative  with 
the  hypothesis  it  is  supposed  to  support  must  be  rejected  from  the 
judicial  balance.  But,  as  recognized  by  the  author,  when  it  is  distinctly 
established  that  there  exists  between  the  factum  probandum  and  the 
facts  which  are  adduced  in  proof  of  it,  a  real  connection,  "either  evident 
and  necessary,  or  so  highly  probable  as  to  admit  of  no  other  reasonable 
explanation,"  the  proof  becomes  sufficient. 

The  instructions  of  the  court  upon  circumstantial  evidence  were  full, 
clear,  and  correct,  and  are  here  inserted,  in  order  to  show  that  the  court 
embodied  therein  the  principles  of  law  applicable  to  such  cases : 

"The  law  in  regard  to  circumstantial  evidence  is  this :  In  order  to  Justify 
a  Jury  in  finding  a  verdict  of  guilty  based  entirely  on  circumstantial  evidence, 
tjie  circumstances  must  not  only  be  consistent  with  the  guilt  of  the  defendant, 
but  they  must  be  inconsistent  with  any  other  reasonable  hypothesis  that 
can  be  predicated  on  the  evidence ;  or,  stated  in  another  form,  it  is  not  suffi- 
cient that  the  circumstances  proved  coincide  with,  account  for,  and  therefore 
render  probable,  the  hypothesis  of  guilt  asserted  by  the  prosecution,  but  they 
must  exclude  to  a  moral  certainty  and  beyond  a  reasonable  doubt,  every 
other  hypothesis  but  the  single  one  of  guilt  or  the  Jury  must  find  the  de- 
fendant not  guilty.  In  order  to  warrant  a  conviction  of  crime  on  circumstan- 
tial evidence,  each  fact  necessary  to  the  conclusion  sought  to  be  established 
must  be  proved  by  competent  evidence  beyond  a  reasonable  doubt.  All  the 
facts  necessary  to  the  conclusion  must  be  consistent  with  each  other  and 
with  the  main  fact  sought  to  be  proved;    and  the  circumstances,  taken  to- 
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gether,  most  be  of  a  concIusiTe  nature,  leading  on  the  whole  to  a  satisfactory 
conclusion,  and  prodndng.  In  effect,  a  reasonable  and  moral  certainty  that 
the  defendant,  and  no  other  person,  committed  the  offense  charged ;  and  un- 
leas  the  eyldence  does  so  it  will  be  your  duty  to  acquit  the  defendant  So, 
gentlemen,  you  will  observe  that  there  is  nothing  very  peculiar  or  hard  to 
understand  about  this  doctrine  of  circumstantial  evidence.  The  Jury,  in  the 
first  place,  must  determine  from  the  testimony  of  the  witnesses  what  are  the 
facts  and  circumstances  in  the  case — the  facts  and  circumstances  which  you 
believe  have  been  established  by  the  testimony;  and  then  you  simply  apply 
your  common  sense  and  judgment  to  a  consideration  of  what  deductions  or 
inferences  or  conclusions  ought  to  be  drawn  from  those  facts.  And  if, 
on  consideration  of  all  the  facts  which  you  may  believe  to  have  been  estab- 
lished by  the  evidence,  you  are  satisfied  in  your  own  minds,  beyond  all  rea- 
sonable doubt,  that  the  defendant  is  guilty,  then  it  is  your  duty  to  so  declare ; 
but,  if  you  are  not  so  satisfied,  it  will  be  your  duty  to  render  a  verdict  of  not 
guilty." 

In  the  light  of  all  the  facts  contained  in  the  record,  we  cannot  accept 
the  contention  of  counsel  for  the  plaintiff  in  error,  so  earnestly  and 
persistently  set  forth  in  his  brief,  that  the  evidence  is  so  utterly  de- 
ficient that  this  court  would  be  justified  in  setting  aside  a  verdict  with 
which  both  the  jury  and  the  judge  before  whom  the  case  was  tried  were 
satisfied. 

3.  It  is  claimed  that  in  the  first  count  of  the  indictment  upon  which 
the  plaintiff  in  error  was  convicted  "there  is  no  averment  of  ownership 
in  the  United  States,"  and  that  the  word  "belonging"  is  wholly  insuf- 
ficient   The  statute  reads: 

••That  any  person  who  shall  embezzle,  steal,  or  purloin  any  money,  property, 
record,  voucher,  or  valuable  thing  whatever,  of  the  moneys,  goods,  chattels, 
records,  or  property  of  the  United  States,  shall  be  deemed  guilty  of  felony, 
and  on  conviction  thereof  ♦  •  •  shall  be  punished,"  etc  Supp.  Rev.  St 
▼oL  1  (2d  Ed.)  p.  88,  c.  144  [U.  S.  Comp.  St  1901,  p.  3675]. 

The  objection  urged  to  the  sufficiency  of  the  indictment  is  purely 
technical,  and  is  trivial  in  its  character.  The  word  "belonging,"  in  its 
common  meaning,  is  "that  which  belongs  to  one ;  that  which  pertains 
to  one;  hence,  goods  or  effects."  Webster's  Dictionary.  The  words 
as  used  in  the  statute  would  be  sufficient  in  alleging  the  ownership  of 
the  property,  but  it  is  not  necessary  to  use  the  exact  words  of  the  stat- 
ute if  words  of  equivalent  import  are  employed.  In  State  v.  Ware,  62 
Mo.  697,  where  the  ownership  of  the  property  was  alleged  as  "goods 
and  chattels  of  one  M.,"  instead  of  "belonging  to,"  as  used  in  the  stat- 
ute, this  was  held  sufficient  While  every  indictment  for  larceny  must 
allege  an  ownership  of  the  property  stolen,  and  would  be  defective  with- 
out such  allegation,  there  are  no  particular  words  or  phrases  which 
the  law  requires  to  be  used.  The  allegation  may  be  made  by  a  variety 
of  words  and  phrases,  any  of  which  will  be  sufficient  if  it  clearly  con- 
veys the  idea  that  such  persons  are  the  owners.  12  Enc.  PI.  &  Pr. 
959,  and  authorities  there  cited. 

4.  With  reference  to  the  rulings  of  the  court  as  to  the  admission  or 
rejection  of  testimony: 

(1)  It  is  argued  that  the  court  erred  in  permitting  the  superintendent 
of  the  mint  to  narrate  a  conversation  which  he  had  with  Dimmick  on 
the  5th  day  of  February,  1901,  with  reference  to  his  position  in  the 
mint,  and  especially  to  the  request  then  made  of  Dimmick  by  Leach,  the 
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superintendent,  to  bring  back  the  $1,338  that  was  claimed  to  be  due  on 
the  bluestone  account.  There  was  considerable  controversy  between 
counsel  as  to  whether  that  conversation  and  transaction  had  any  rela- 
tion whatever  to  the  accusations  made  in  the  indictment.  The  record 
shows  that  the  testimony  of  Leach  in  relation  to  these  matters  was, 
on  motion  of  counsel  for  the  plaintiff  in  error,  stricken  out.  ^  The  court 
properly  instructed  the  jury  to  disregard  it,  and  the  ruling  of  the 
court  cannot  be  complained  of  by  the  plaintiff  in  error. 

(2)  The  next  specific  objection  is  to  the  following  questions  asked 
Dimmick  on  his  cross-examination :  "What  was  your  financial  condi- 
tion when  you  went  first  into  that  mint,  in  respect  to  your  being  in  debt  ? 
♦  *  *  Did  you  continue  to  be  in  debt  from  that  time  until  February 
5,  1901,  and  thenceforward  to  July,  1901?"  It  is  proper  to  state,  in 
relation  to  these  questions,  that  the  existence  or  nonexistence  of  motive 
is  immaterial  where  the  guilt  of  the  accused  is  clearly  established; 
but,  although  not  an  essential  element,  it  may  throw  some  light  on  the 
intent  with  which  the  act  was  committed,  and  as  a  matter  of  evidence  is 
frequently  an  important  element  in  the  case  of  the  prosecution.  Pointer 
V.  United  States,  161  U.  S.  396,  414,  14  Sup.  Ct.  410,  38  L.  Ed.  208. 
We  are  of  opinion  that  the  court  did  not  err  in  allowing  these  questions. 
The  case  depended,  more  or  less  upon  circumstantial  evidence,  and  the 
fact  that  Dimmick  was  in  debt  upon  February  6,  1901,  and  in  debt  dur- 
ing the  time  that  he  had  been  in  the  employment  of  the  mint,  was  a  cir- 
cumstance of  perhaps  no  great  weight  or  importance,  but  we  are  not 
prepared  to  say  it  was  improper.  The  tendency  of  courts  in  cases 
of  this  character  is  to  admit  such  testimony  for  what  it  is  worth,  be- 
cause in  a  greater  or  less  degree,  under  the  facts  of  each  case,  it  tends 
to  show  temptation  or  motive  on  the  part  of  the  defendant  United 
States  V.  Camp,  2  Idaho  (Hash.)  231.  10  Pac.  226 ;  Bridges  v.  State 
(Ga.)  29  S.  E.  869;  Bish.  New  Cr,  Pro.  327;  2  Wharton's  Cr.  L.  §§ 
1030,  10G2a;    10  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  1030. 

In  Bridges  v.  State,  supra,  the  prosecution  offered  in  evidence  cer- 
tain receipts,  certificates,  and  promissory  notes  signed  by  the  accused, 
for  the  purpose  of  showing  that  he  was  financially  embarrassed  during 
and  at  the  time  of  the  alleged  embezzlement;  that  he  was  pressed  for 
money,  and  in  straitened  circumstances,  and  that  he  had  resorted  to 
devious  methods  to  raise  money.    The  court  said : 

"In  the  trial  of  cases  of  embezzlement  we  think  that  any  evidence  which 
tends  to  show  these  things  is  competent  and  admissible.  That  a  man  is  finan- 
cially embarrassed,  that  he  is  in  straitened  circumstances,  and  that  he  owes 
money,  tend  in  some  degree  to  show  a  motive  for  the  embezzlement." 

(3)  Objection  is  made  to  the  allowance  of  the  question  propounded 
by  the  prosecution  to  the  witness  Dargie  as  to  the  reputation  of  the  wit- 
ness Ellis  "in  the  community  for  truth,  honesty,  and  integrity,"  and 
whether  it  "was  good  or  bad,"  and  it  is  claimed  to  be  irrelevant  because 
it  was  for  the  years  1883  and  1884,  and  therefore  too  remote.  The 
plaintiff  in  error  in  the  trial  introduced  witnesses  who  testified  that 
Ellis'  reputation  in  this  regard  was  bad.  His  testimony  was  impor- 
tant, and  tended  strongly  to  implicate  Dimmick  as  the  person  who  had 
taken  the  money  from  the  mint.  A  number  of  witnesses  testified  to  his 
good  reputation,  covering  a  long  period  of  years  from  1883  up  to  the 
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time  of  the  trial.  This  range  of  time  covered  by  the  inquiry  was  not, 
in  the  light  of  the  circumstances  of  this  case,  too  remote.  The  prosecu- 
tion could  not  be  limited  to  the  years  testified  to  by  the  witnesses  on 
the  part  of  the  plaintiflF  in  error.  It  had  the  right,  after  introducing 
testimony  to  the  eflfect  that  his  reputation  was  good  during  the  years 
when  it  had  been  assailed  by  the  other  side,  to  show  what  his  reputa- 
tion had  been  in  previous  years.  The  limit  placed  upon  time  as  to 
reputation  is  usually  confined  to  a  reasonable  period  with  reference  to 
the  time  when  it  is  called  in  question.  A  man's  reputation  may  change 
as  years  go  by,  but  when  assailed  for  a  period  of  time  he  has  the  right 
not  only  to  show  that  it  was  good  during  those  years,  but  had  always 
been  good. 

(4)  It  is  claimed  that  the  court  erred  in  overruling  the  objection  to 
the  question  asked  by  the  prosecution  of  the  witness  Day  as  to  how  long 
it  takes  to  check  up  pay  rolls.  Dimmick,  in  his  testimony,  in  ex- 
plaining why  he  went  to  the  mint  at  the  unseemly  hours  of  night,  had 
testified,  among  other  things,  in  explanation  thereof,  that  he  went  there 
to  check  up  the  pay  rolls.  Surely  it  was  proper  for  the  prosecution  to 
show  how  long  a  time  it  would  take  to  discharge  this  duty. 

5.  Did  the  court  err  in  permitting  counsel  for  the  prosecution  to 
comment  upon  testimony  that  had  been  offered  and  ruled  out  ?  Were 
the  circumstances  leading  up  to  the  argument  of  counsel  of  such  a  char- 
acter as  to  prejudice  the  rights  of  the  accused?  What  are  the  facts? 
The  witness  Ellis  had  testified  to  seeing  Dimmick,  on  the  night  of 
March  18,  1901,  remove  two  sacks  of  money  from  the  vaults  of  the 
mint,  and  afterwards  saw  him  carrying  a  dress-suit  case,  which  seemed 
to  be  very  heavy,  when  he  left  the  mint  that  night.  The  question 
of  whether  Dimmick  ever  owned  or  carried  a  dress-suit  case  was  the 
subject  of  much  testimony  pro  and  con.  Dimmick  testified  that  he 
never  owned  or  carried  a  dress-suit  case,  and  his  testimony  upon  this 
point  was,  to  a  certain  extent,  corroborated  by  other  witnesses.  On  the 
other  hand,  several  witnesses  testified  to  having  seen  him  with  a  dress- 
suit  case.  Dimmick,  in  the  course  of  his  testimony,  explained  that  he 
had  at  one  time  carried  a  large  bundle  of  books  bearing  some  resem- 
blance in  form  to  a  dress-suit  case,  why  he  carried  them,  etc.,  leaving  the 
impression,  at  least,  that  certain  of  the  witnesses  had  mistaken  what 
the  bundle  was.  After  Ellis  had  testified  in  chief  as  to  what  he  saw 
on  the  occasion  referred  to,  he  was  subjected  to  a  rigid  and  lengthy 
cross-examination  upon  these  points,  and  Ellis  was  asked  whether  he 
had  ever  told  anybody  about  it,  and  the  witness  said  he  had  told  his  wife 
and  daughter.  The  wife  and  daughter  were  not  called  as  witnesses  to 
bolster  up  the  testimony  of  Ellis  upon  this  point,  but  the  prosecution  did 
undertake  to  put  such  statement  in  evidence  upon  the  direct  examination 
of  the  witness  D.  Edward  Collins,  and  the  court,  upon  motion  of  the 
plaintiflf  in  error,  ruled  that  such  testimony  was  inadmissible.  The 
United  States  attorney,  in  his  opening  argument  to  the  jury,  referred 
to  the  imputations  which  had  been  cast  by  counsel  upon  Ellis,  and  re- 
marked, in  substance,  that,  if  counsel  had  desired  to  press  the  inquiry 
so  as  to  ascertain  the  truth  of  the  statement  made  by  Ellis  that  he  had 
reported  on  the  following  morning  to  his  wife  and  daughter  the  occur- 
rences at  the  mint  on  the  night  of  March  18th,  he  could  have  called 
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the  wife  and  daughter  as  witnesses,  and  have  questioned  them  as  to 
whether  or  not  such  statements  had  been  made ;  and  further  said  that 
the  prosecution  was  unable,  in  view  of  the  ruling  of  the  court  upon  the 
offered  testimony  of  the  witness  Collins,  to  call  the  wife  and  daughter. 
The  court  thereupon  promptly  said  that  counsel  had  no  right  to  make 
the  reference  to  the  question  objected  to  and  ruled  out,  and  informed 
the  jury  that  there  was  no  evidence  in  the  case  that  Collins  knew  any- 
thing about  the  matter.  We  are  not  called  upon  to  answer  the  question 
whether  the  court  ruled  correctly  in  refusing  to  allow  the  question  asked 
of  Collins  to  be  answered.  The  ruling  was  in  favor  of  the  plaintiff  in 
error.  We  are  here  dealing  solely  with  the  remarks  of  counsel,  which 
are  claimed  to  be  such  "gross  misconduct"  as  to  justify  this  court  in 
reversing  the  case  on  the  ground  that  the  plaintiff  in  error  did  not  have 
a  iEair  and  impartial  trial:  This  charge  is  made  not  only  against  the 
remark  of  the  United  States  attorney,  but  also  against  the  associate 
counsel  for  the  prosecution.  The  associate  counsel,  in  his  remarks, 
claimed  that  the  counsel  for  the  plaintiff  in  error  "had  made  an  unfair 
argument  to  the  jury,"  in  this :  that  he  had  argued  against  Ellis ;  that 
he  reported  the  transaction  which  occurred  on  the  night  of  March  18, 
1901,  to  his  wife  and  daughter,  and  then  was  "silent  evermore."  The 
associate  counsel,  in  replying  to  the  argument  of  counsel  for  the  plain- 
tiff in  error,  among  other  things  said : 

"Counsel  for  Dlmmlck  told  you  here  yesterday  that  EIUb  reported  this  thing 
to  his  wife  and  daughter,  and  then  he  was  silent  evermore.  A  more  baseless 
misrepresentation  was  never  uttered  to  a  Jury.  Is  it  true  that  he  was  silent 
evermore  after  he  had  reported  this  occurrence  to  his  wife  and  daughter? 
♦  •  •  Did  Dimmick*8  counsel  ask  Ellis,  'Were  you  silent  evermore  after 
you  spoke  to  your  wife  and  child?*  •  •  •  Gentlemen,  I  am  dealing  here 
with  the  cross-examination  of  Ellis,  and  I  am  dealing  here  with  the  perverted 
statement  made  to  you  yesterday  that  after  he  reported  to  his  wife  and 
•daughter  he  was  silent  evermore.  Who  says  he  was  silent  evermore?  Dim- 
mick's  counsel,  who  had  it  In  the  hollow  of  his  hand  to  prove  out  of  Ellis' 
testimony,  if  it  were  the  fact,  that  he  was  silent  evermore.  Why  did  he  not 
ask  him?  Why  did  he  not  prove  it,  instead  of  standing  here  before  you  and 
perverting  the  truth  and  the  fact  about  Ellis,  and  telling  you  that  after  Ellis 
reported  to  his  wife  and  daughter  he  was  'silent  evermore'?" 

Taking  all  the  facts  in  relation  to  this  matter  into  consideration, 
we  are  unprepared  to  say  that  the  remarks  of  counsel  were  wholly 
uncalled  for,  or  made  for  the  purpose  of  prejudicing  the  rights  of 
the  accused.  The  first  portion  of  the  remarks  of  the  United  States 
attorney  was  a  proper  comment  upon  the  course  pursued  by  the 
opposing  counsel ;  and  when  he  commented  on  the  fact  that  certain 
testimony  had  been  ruled  out  the  court  informed  him  that  he  had 
no  right  to  refer  to  this  matter,  and  that  was  the  end  of  it.  The 
remarks  of  the  associate  counsel  questioned  the  truth  of  the  state- 
ments made  by  the  opposing  counsel.  Counsel  for  the  accused  had 
challenged  counsel  to  answer  his  argument,  and  counsel  accepted 
the  challenge.  Counsel  for  plaintiff  in  error  ought  not  to  complain 
because  counsel  for  the  government  accepted  his  challenge  and  re- 
plied to  it. 

In  Crumpton  v.  United  States,  138  U.  S.  361,  363,  11  Sup.  Ct.  355, 
34  L.  Ed.  958,  testimony  had  been  offered  to  implicate  one  Burt  as 
the  criminal  agent  in  the  commission  of  the  crime  of  murder.    Dur* 
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ing  the  argument  of  the  case  the  defendant's  counsel  said  to  the 
jury: 

''Either  the  defendant  or  Bart  is  guilty  of  this  crime.  I  wUI  show  you  that 
Burt  is  guilty,  and  therefore  that  defendant  is  not" 

In  reply  to  this,  the  District  Attorney,  in  his  closing  argument, 
said : 

"The  issue  is  squarely  made  by  Mr.  Neal  that  either  the  defendant  or 
William  Burt  is  guilty  of  this  crime.  I  have  shown  you  that  Burt  Is  not 
guilty ;   therefore,  by  his  logic,  the  defendant  is  guilty." 

The  court  said : 

**In  the  present  case  it  is  by  no  means  clear  that  the  District  Attorney 
transcended  the  proper  limits  of  an  argument  Counsel  for  the  defendant  had 
tendered  the  issue  to  the  jury  that  either  his  client  or  Burt  was  guilty  of  the 
Clime,  and  we  perceive  no  impropriety  in  the  District  Attorney  accepting  the 
challenge,  and  attempting  to  demonstrate  that  Burt  was  not  guilty,  and  ar- 
guing that  the  jury,  upon  the  issue  thus  presented,  had  a  right  to  infer  that 
the  defendant  was  guilty." 

In  Siberry  v.  The  State,  133  Ind.  677,  682,  33  N.  E.  681,  682,  the 
arguments  of  counsel  for  the  state,  which  were  claimed  to  be  im- 
proper and  prejudicial,  were  made  in  answer  to  the  argument  of 
counsel  for  the  defendant  in  relation  to  the  absence  of  Mr.  and  Mrs. 
Campbell  as  witnesses.  The  court  said : 

"It  would  seem  that  counsel  for  the  defense,  in  their  argument,  desired  to 
base  their  defense,  or  gain  some  advantage  for  their  client,  on  some  sup- 
posed testimony  of  the  Campbells,  or  some  fact  in  relation  to  the  Gamp- 
bells  not  before  the  jury,  and  stepped  outside  the  bounds  of  legitimate  ar- 
gument to  discuss  the  absence  of  the  Campbells,  and  their  supposed  knowl- 
edge of  the  case;  and  that  counsel  for  the  state  felt  called  upon  to  answer 
it,  and  did  so.  *  *  *  This  mode  of  conducting  an  argument  in  either  a 
criminal  or  ciyil  case  is  to  be  condemned ;  but  when  counsel  for  the  defense 
step  outside  the  bounds  of  the  case,  and  indulge  in  the  discussion  of  mat- 
ters not  before  the  jury,  and  thus  pursue  a  line  of  illegitimate  argument  it 
comes  with  ill  grace  and  with  poor  favor  to  ask  the  court  to  restrain  oppos- 
ing counsel  from  answering  such  illegitimate  argument  and  prevent  them 
from  clearing  away  the  rubbish  illegitimately  brought  into  the  case,  and 
casting  it  out  that  it  may  not  mislead  the  jury.  *  *  *  It  is  immaterial 
to  determine  whether  the  statements  of  counsel  were  strictly  within  the 
bounds  of  legitimate  argument  or  not.  As  the  door  was  opened  for  it  by  coun- 
sel for  the  appellant,  they  cannot  complain  if  counsel  for  the  state'  walked  in 
at  the  door  which  they  had  opened." 

As  was  said  by  the  court  in  Pierson  v.  State,  21  Tex.  App.  14,  60, 
17  S.  W.468,471: 

"If  the  defendant  wishes  to  invoke  the  rule  of  confinement  to  the  record, 
they,  themselves,  must  keep  within  the  rec<$rd.  When  they  voluntarily  go  out- 
side, they  at  least  invite,  if  they  do  not  render  it  necessary,  that  the  prosecu- 
tion should  follow.'' 

6.  In  answer  to  the  claim  that  counsel  for  the  government  were 
guilty  of  gross  misconduct  in  asking  the  question  of  Collins,  know- 
ing it  to  be  improper,  and  that  the  object  was  simply  to  improp- 
erly prejudice  the  plaintiff  in  error,  it  cannot,  we  think,  be  said  that 
counsel  were  guilty  of  misconduct  in  askinp^  the  question.  The  de- 
cided weight  of  authority  unquestionably  is  that  proof  of  declara- 
tions made  by  a  witness  out  of  courts  and  not  under  oath,  is  inad- 
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missible.  But,  without  questioning  the  ruling  of  the  court  below 
in  excluding  Collins'  testimony,  there  are  exceptions  to  the  general 
rule  which  would  tend  to  justify  counsel  in  asking  the  question  in 
the  light  of  all  the  circumstances  in  the  case.  The  exception  men- 
tioned in  the  books  is  that  witnesses  may  testify  as  to  statements 
made  to  them  by  a  witness  who  has  been  charged  with  testifying 
under  the  influence  of  some  motive  prompting  him  to  make  a  false 
statement.  It  may  be  shown  that  he  made  similar  statements  at  a 
time  when  the  imputed  motive  did  not  exist,  or  when  motives  of 
interest  would  have  induced  him  to  make  a  different  statement  of 
facts.  It  may,  in  contradiction  of  evidence  tending  to  show  that  the 
witness'  account  of  the  transaction  was  a  fabrication  of  a  recent 
date,  be  shown  that  he  gave  a  similar  account,  before  its  effect  and 
operation  could  be  foreseen.  State  v.  Flint,  60  Vt.  304,  316,  14  Atl. 
178;  State  v.  Petty,  21  Kan.  54,  60;  People  v.  Doyell,  48  Cal.  86, 
91;  Stolp  v.  Blair,  68  111.  541,  544;  Herrick  v.  Smith,  13  Hun,  446, 
448 ;  Railway  Co.  v.  Knee,  83  Md.  77,  79,  34  Atl.  252.  If  counsel  for 
Dimmick  offered  any  testimony  to  sustain  the  charges  he  makes  in 
his  brief  that  the  testimony  of  Ellis  was  false  and  fabricated,  Col- 
lins' testimony  might  have  been  admissible.  But,  whether  admissi- 
ble or  not,  the  asking  of  it  seems  to  have  been  more  an  act  of  "good 
faith"  than  of  "willful  misconduct." 

In  People  v.  Ward,  105  Cal.  335,  340,  38  Pac.  945,  946,  the  court 
discussed  the  character  of  cases  which  would  justify  a  reversal  on 
the  ground  of  alleged  improper  remarks  of  counsel,  and  said : 

"There  seems  a  disposition  on  the  part  of  counsel  for  defendants  in  all 
criminal  cases  since  the  decision  in  People  v.  Wells,  100  Cal.  459,  34  Pac.  1078, 
to  count  upon  the  alleged  misconduct  of  the  prosecution  as  cause  for  re- 
versal. That  was  an  extreme  case,  in  which  this  court  was  of  opinion  the 
assistant  district  attorney  had  willfully  and  persistently  offered  incompe- 
tent evidence  to  the  prejudice  of  defendant,  well  knowing  its  inadmisslhility. 
The  animus  of  the  prosecution  there  was  so  apparent,  and  its  effect  so  pro- 
nounced, that  the  court  deemed  it  but  just  to  stamp  with  the  seal  of  its  dis- 
approbation, not  only  for  that  case,  but  as  a  warning  against  like  conduct 
in  other  cases,  a  course  of  proceeding  militating  against  justice  and  the  fair 
and  orderly  conduct  which  should  characterize  judicial  proceedings  in  crim- 
inal cases.  It  is  only  in  extreme  cases,  of  which  this  is  not  one,  that  the 
remedy  there  administered  applies.  The  attack  in  that  case  was  not  upon 
error  by  the  prosecution,  but  upon  willful  error  persisted  in  for  an  illegiti- 
mate purpose,  followed  by  injustice  to  the  prisoner.'* 

See,  also,  People  v.  Gordan,  103  Cal.  568,  673,  37  Pac.  634;  People 
V.  Smith,  134  Cal.  453,  457,  66  Pac.  669. 

7.  It  is  further  argued  that^  the  plaintiff  in  error  did  not  have  a 
fair  and  impartial  trial,  in  this :  that  he  was  prejudiced  in  his  rights 
by  the  efforts  of  counsel  for  the  prosecution  to  show  that  he  had 
been  convicted  of  other  offenses  in  relation  to  the  mint  not  charged 
in  the  indictment,  and  that  matters  had  been  stated  by  counsel  for 
the  prosecution  that  were  not  borne  out  by  the  evidence  in  the 
cause.  Touching  all  these  matters,  we  are  of  opinion  that  no  preju- 
dicial error  occurred ;  that  the  rights  of  the  plaintiff  in  error  were 
carefully  guarded  by  the  rulings  and  instructions  of  the  court  in 
relation  thereto.  The  record  shows  that  the  plaintiff  in  error  re- 
quested an  instruction  on  the  question  of  other  offenses  not  ineo- 
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tioncd  in  the  indictment,  with  which  the  evidence  showed  him  to 
have  been  connected,  and  also  requested  an  instruction  that  the 
plaintiflF  in  error  had  not  been  convicted  of  a  felony  or  of  an  in- 
famous crime  "affecting  his  credibility  as  a  witness/'  The  court,  in 
its  charge  to  the  jury,  said : 

'^bere  was  Introduced  in  eTldence  tbe  record  of  the  conviction  of  the  de- 
fendant in  this  court  of  two  offenses  of  willfully  failing  to  make  deposit 
with  the  Assistant  Treasurer  of  the  United  States  at  San  Francisco  within  tbe 
time  required  by  the  Secretary  of  the  Treasury  and  tbe  Director  of  the  Mint 
certain  moneys  belonging  to  the  United  States  aud  in  his  possession  as  chief 
clerk  of  the  United  States  Mint  at  San  Francisco.  This  Judgment  of  con- 
viction has  not  become  final,  because  the  case  has  not  "been  finally  disposed 
of  by  the  Circuit  Court  of  Appeals  upon  writ  of  error,  and  you  will  therefore 
disregard  these  convictions;  that  is,  yon  will  not  consider  them  for  any  pur- 
pose whatever.  There  was  also  Introduced  in  evidence  the  record  of  the 
conviction  of  the  defendant  In  this  court  of  the  offense  of  presenting  for 
payment  to  the  cashier  of  the  United  States  Mint  at  San  Francisco  a  false, 
fictitious,  and  fraudulent  claim  against  the  Unit^  States  in  the  sum  of 
$498.37,  and  also  the  record  of  the  conviction  of  the  defendant  for  using 
$4d8.37  of  the  money  of  the  United  States  for  a  purpose  not  prescribed  by 
law,  to  wit,  for  his  own  use  and  purpose,  in  violation  of  section  5497  of  tbe 
United  States  Revised  Statutes.  Neither  of  these  offenses  is  a  technical 
felony.  They  are,  however,  grave  offenses,  for  which  the  law  provides  an 
Infamous  punishment,  and  the  latter  offense  is  declared  by  the  statute  to  be 
an  act  of  embezzlement  of  public  moneys.  I  now  charge  you  that  you  cannot 
consider  the  defendant's  conviction  of  the  offenses  just  referred  to  for  any 
other  purpose  than  to  determine  his  credibility  as  a  witness ;  that  is,  you  can 
only  consider  his  conviction  of  these  offenses  in  weighing  his  testimony  and 
reaching  a  conclusion  as  to  the  degree  of  credit  to  which  it  is  entitled.  These 
convictions  cannot  be  considered  by  you  as  evidence  that  the  defendant  is 
guilty  of  any  offense  charged  in  this  indictment,  but  can  be  considered  by  you 
solely  for  the  purpose  of  passing  upon  his  credibility;  and  to  what  extent, 
if  any,  his  credibility  is  affected  by  these  convictions,  is  a  question  solely  for 
your  consideration.  •  •  •  You  are  further  Instructed  that  you  must  care- 
folly  exclude  from  your  minds  In  the  consideration  of  this  case  all  of  the 
evidence  and  testimony  that  the  court  has  ordered  stricken  out,  and  all  that 
it  has  refused  to  admit.  You  must  not  permit  such  evidence  or  offered  tes- 
timony to  in  any  manner  whatever  influence  your  judgment  or  your  views  in 
arriving  at  a  verdict,  and  you  are  further  instructed  that  you  must  carefully 
exclude  from  your  consideration  all  matter  or  matters  appertaining  to  any 
other  charge  or  charges  that  are  contained  In  the  indictment  in  this  casa 
*  *  *  Statements  of  counsel  are  not  evidence,  and  should  not  be  so  con- 
sidered. Offers  to  prove  certain  alleged  facts,  which  may  have  been  made 
In  your  presence,  are  not  evidence,  and  you  should  not  take  the  same  into 
conalderation,  nor  allow  yourselves  to  be  in  any  manner  influenced  thereby." 

8.  Did  the  court  err  in  refusing  to  give  the  instructions  requested 
by  the  plaintiff  in  error?  No  exception  was  taken  to  the  charge 
of  the  court,  nor  to  any  specific  part  thereof,  except  in  a  general 
way  to  take  exceptions  to  all  instructions  that  were  modified  or 
refused.    We  have  repeatedly  stated  that : 

*^he  rule  is  well  settled  that  the  court  is  never  required  to  give  Instruc- 
tlona  In  the  language  used  by  counsel.  The  duty  of  the  court  is  always  fully 
discharged  if  its  charge  embraces  all  of  the  principles  of  law  arising  in  the 
case,  in  the  court's  own  language/*  Mountain  Copper  Co.,  Ltd.^  t.  Van  Buren 
(O.  a  A.)  133  Fed.  1,  7,  and  authorities  there  cited. 

Sec,  also.  People  v.  Dodge,  30  Cal.  448, 

The  charge  of  the  court  not  only  covered  every  legal  point  in- 
volved in  the  case,  but  was  in  all  respects  clear,  and  tiie  language 
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used  was  as  strong  and  favorable  in  favor  of  the  defendant  as  the 
law  would  warrant,  and  bears  evidence  that  the  court  in  its  charge 
carefully  guarded  the  rights  of  the  plaintiff  in  error. 
The  judgment  of  the  District  Court  is  affirmed. 


SOUTHERN  PAO.  CO.  ▼.  HETZBR. 
(Clrcait  Oourt  of  Appeals,  Eighth  Circuit     January  25,  1005.) 

No.  2.03a 

1.  Pebsonal    Injubt— Damages— Mental    Pain    Separable    fbom    Bodilt 

SuFFEBiNG   Inadmissible. 

In  actions  for  personal  Injury  the  plaintiff  may  recover  for  the  bodily 
suffering  and  mental  pain  which  are  Inseparable  and  which  necessarily 
and  inevitably  result  from  the  injury.  But  mortification  and  distress  of 
mind  from  the  contemplation  of  the  crippled  condition  and  of  its  effect 
upon  the  esteem  of  his  fellows,  that  mental  pain  which  is  separable  from 
the  bodily  suffering  caused  by  the  injury,  is  too  remote,  indefinite,  and  In- 
tangible to  constitute  an  element  of  the  damages  in  such  a  case,  and  evi- 
dence of  it  is  inadmissible. 

[Ed.  Note. — For  cases  in  point,  see  voL  15,  Cent.  Dig.  Damages,  SS  100, 
222,  255-259,  479. 

Mental  suffering  as  an  element  of  damages,  see  note  to  Chicago,  R*  V 
&  P.  Ry.  Co.  V.  Caulfield,  11  O.  C.  A.  556.] 

2.  Neoligencb— Duty  op  Masteb  to  Employ  Competent  Sebvants. 

It  is  the  duty  of  the  master  to  exercise  reasonable  care  to  employ  com- 
petent servants,  and,  when  he  has  exercised  this  care,  this  duty  is  dis- 
charged. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84,  Cent.  Dig.  Master  and  Serv- 
ant, 9  836.]  , 

8.  Same— Duty  of  Masteb  to  Dischabge  Incompetent  Sebvant. 

Another  duty  of  the  master  is  to  discharge  a  servant  when  he  knows 
or  by  the  exercise  of  reasonable  diligence  would  have  known,  that  the 
servant  has  contracted  the  habit  or  character  of  negligence,  of  drunken- 
ness, or  of  lack  of  skill,  so  that  he  is    incompetent 

[Ed.  Note. — For  cases  in  point,  see  vol.  84,  Cent  Dig.  Master  and  Serv- 
ant,  SS  8i2-84a] 

4  Sams— Cabc  Rbquibed  to  Asoebtain  Habits  ot  Competent  Sbbvartb^ 
Pbesumftion  that  Competent  Sebvant  Remains  so. 

The  diligence  required  of  the  master  to  learn  the  habits  or  characters 
of  servants  employed  with  due  care  is  not  of  that  degree  demanded  In 
his  employment  of  servants  or  in  his  inspection  of  machinery,  because 
careful  and  skillful  men  grow  more  careful  and  skillful,  and  the  legal 
presumption  is  that  servants  once  competent  continue  so.  The  master 
may  rely  upon  the  presumption  of  competency  until  he  has  notice  or 
knowledge  to  the  contrary. 

S.  Same— Reasonable  Cabe  or  Diligence  Requibed  Not  That  Which  Bm- 
FLOYEB  Uses  to  Protect  His  Own  Person. 

The  reasonable  diligence  and  care  which  the  master  is  required  to  ex- 
ercise here  is  not  that  high  degree  of  care  which  a  prudent  business  man 
would  use  if  the  want  of  it  endangered  his  own  person.  It  is  that  de- 
gree of  care  which  prudent  railway  officials  exercise  under  like  cir- 
cumstances, that  care  which  such  officials  charged  with  the  duty  of  dis- 
charging servants  employed  with  due  care  commonly  exercise  as  soon  ms 
they  know,  or  by  the  exercise  of  reasonable  diligence  would  know,  that 
such  servants  have  beicome  incompetent 
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C  Same— Assumption  of  Risk— Occasional  "Acts  of  Neoligencb. 

Servants  assmne  the  risk  of  the  occasional  acts  of  negligence  of  their 
fellow  seryants,  and  the  master  Is  not  liable  for  them,  but  the  servants 
may  by  notice  cast  the  risk  of  the  habitual  negligence  of  their  co-em- 
ploy^ upon  the  master. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84,  Cent  Dig.  Mast^  and  Serv- 
ant, SS  567-573. 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  & 
O.  Ry.  Co.  V.  Hennessey,  88  O.  O.  A.  814.] 

7.  Same— Specific    Acts   of  Negligence— Those   Known   to   Master   Ad- 
missible TO  Prove  Incompetence  of  Servant. 

Evidence  of  specific  acts  of  negligence  known  to  the  master,  and  of 
acts  of  negligence  like  those  which  cause  the  4path  of  passengers,  so  no- 
torious that  the  master  must  have  known  of  them  if  he  exercised  reason- 
able diligence,  is  admissible  to  prove  the  habit  or  character  for  incom- 
petence of  a  servant  who  is  employed  with  due  care. 

&  Same— Specific  Acts  of  Negligence— Those  Unknown  to  Master  In- 
admissible TO  Prove  Incompetence  of  Servants. 

Specific  acts  of  negligence,  of  drunkenness,  of  lack  of  skill,  or  of  in- 
competence, of  which  the  master  had  no  notice,  are  inadmissible  to 
prove  the  incompetence  of  a  servant  employed  with  due  care.  The  proper 
proof  of  habit  and  character,  as  of  reputation,  in  such  a  case,  is  the  tes- 
timony of  witnesses  qualified  to  speak  of  them,  subject  to  proper  cross- 
examination  relative  to  the  facts  upon  which  their  testimony  is  based. 

9.  Same— General  Reputation— Reputation  in  a  Particular  Class. 

After  proof  of  the  incompetence  of  a  servant,  his  general  reputation 
among  those  acquainted  with  him  or  his  work  is  competent  to  prove  notice 
of  the  habit  of  incompetence  to  the  master.  But  reputation  among  a 
particular  class,  which  obviously  includes  but  a  part  of  those  who  knew 
his  character  or  work,  is  inadmissible  for  this  purpose. 

10.  Practice— Refusal  to  Give  Several  Requests— Single  Exception. 

A  single  exception  to  a  refusal  to  give  a  number  of  requests  to  submit 
to  the  jury  several  propositions  of  law  and  of  fact  is  futile,  if  any  of 
those  propositions  Is  erroneous  or  inapplicable. 
(Syllabus  by  the  Couft) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Utah. 

Henry  G.  Herbd  (Martin  L.  Clardy,  on  the  brief),  for  plaintiff  in 
error. 

Heri)ert  R.  Macmillan  (Hiram  H.  Henderson,  on  the  brief),  for  de- 
fendant in  error. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  LOCHREN, 
District  Judge. 

SANBORN,  Circuit  Judge.  About  5  o'clock  in  the  afternoon  of 
July  23,  1902,  P.  R.  Hetzer,  the  plaintiff  below,  was  the  brakeman  on 
the  rear  of  a  train  of  22  cars  which  Tom  Delano,  one  of  the  engineers 
of  the  Southern  Pacific  Company,  was  backing  into  a  gravel  pit.  As 
this  train  approached  a  switch  which  it  was  Hetzer's  duty  to  throw,  he 
gave  the  slow  signal,  and  his  fellow  brakeman  gave  the  stop  signal,  to 
the  engineer.  Delano  applied  the  air,  Hetzer  fell  to  the  track,  one  of 
the  wheels  of  the  rear  car  passed  over  his  leg,  and  the  train  stopped. 
The  injury  to  the  leg  necessitated  its  amputation  above  the  knee.  He 
sued  the  company  ror  causal  negligence  for  employing  and  keeping 
in  its  employment  an  incompetent  engineer.  At  the  trial  there  was  no- 
185  F.— 18 
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evidence  to  sustain  his  averment  that  the  company  was  guilty  of  negli- 
gence in  selecting  and  employing  Delano,  this  charge  was  withdrawn 
from  the  jury  by  the  court,  and  the  only  issues  submitted  to  them  were 
the  question  whether  or  not  the  defendant  was  guilty  of  any  want  of 
ordinary  care  in  continuing  Delano  in  its  employment  at  the  time  of  the 
accident,  and  the  amount  of  plaintiff's  damages.  There  was  a  verdict 
and  judgment  against  the  company  for  $11,450. 

It  is  assigned  as  error  that  at  the  trial  of  the  action,  more  than  15 
months  after  the  accident,  in  answer  to  questions  of  his  counsel  relative 
to  the  effect  upon  his  mind  at  that  time  of  the  injury  to  his  leg,  the 
plaintiff  testified  that  the  fact  that  other  people  looked  down  upon  him 
because  he  was  crippled,  and  seemed  to  shun  him,  made  him  feel  very 
badly  and  distressed  him  mentally.  There  is  a  conflict  of  authority  up- 
on the  question  which  this  assignment  presents.  In  some  states,  notably 
in  Wisconsin  and  Michigan,  evidence  of  mental  pain  caused  by  dis- 
figurement, apart  from  the  physical  suffering  produced  by  an  injury, 
is  admissible  to  enhance  the  damages  in  an  action  for  personal  injury. 
Heddles  v.  Chicago  &  N.  W..Ry.  Co.  (Wis.)  46  N.  W.  115,  116,  20 
Am.  St.  Rep.  106,  and  cases  there  cited ;  Sherwood  v.  Chicago  &  W. 
M.  Ry.  Co.  (Mich.)  46  N.  W.  773,  776.  The  rule  which  has  been  adopt- 
ed  by  this  court,  however,  and  the  rule  which  seems  to  us  the  better 
one,  is  that  in  actions  for  personal  injury  the  plaintiff  may  recover  for 
the  bodily  suffering  and  the  mental  pain  which  are  inseparable  and 
which  necessarily  and  inevitably  result  from  the  injury.  But  mortifica- 
tion or  distress  of  mind  from  the  contemplation  of  the  crippled  condi- 
tion and  of  its  effect  upon  the  esteem  of  his  fellows,  that  mental  pain 
which  is  separable  from  the  physical  suffering  caused  by  the  injury, 
is  too  remote,  indefinite,  and  intangible  to  constitute  an  element  of  the 
damages  in  such  a  case,  and  evidence  of  it  is  inadmissible.  Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  Caulfield,  63  Fed.  396,  399,  11  C.  C.  A.  652,  556 ; 
Kennon  v.  Gilmer,  131  U.  S.  22,  26,  9  Sup.  Ct  696,  33  U  Ed.  110; 
Bovee  v.  Danville,  63  Vt  183 ;  C,  B.  &  Q.  R.  Co.  v.  Hines,  45  111.  App. 
299,  302,  303 ;  City  of  Salina  v.  Trosper,  27  Kan.  544,  664 ;  Dorrah  v. 
Railway  Co.,  65  Miss.  14,  3  South.  36,  7  Am.  St.  Rep.  629 ;  Railway 
Co.  v.  Stables,  62  111.  313,  321;  Joch  v.  Dankwardt,  85  111.  331,  332; 
Johnson  v.  Wells,  Fargo  &  Co.,  6  Nev.  224,  236,  3  Am.  Rep.  245. 
Mental  pain  of  this  character,  the  suffering  from  injured  feelings,  is 
intangible,  incapable  of  test  or  trial.  The  evidence  of  it,  like  that  which 
convicted  the  alleged  witches,  rests  entirely  in  the  belief  of  the  sufferer, 
and  it  is  not  susceptible  of  contradiction  or  rebuttal.  Many  other  caus- 
es, the  education,  temperament,  and  sentiment  of  the  sufferer,  the 
mental  attitude,  the  acts  and  words,  of  his  friends  and  acquaintances, 
concur  with  the  accident  to  cause  this  mental  distress,  in  such  a  way 
that  it  is  impossible  to  separate  and  ascribe  the  proper  part  of  it  to 
the  injury  caused  by  the  defendant.  And  the  amount  of  the  mental 
pain  caused  by  any  disfigurement  necessarily  varies  so  with  the  char- 
acter, temperament,  and  circumstances  of  the  injured  person  that  no 
just  measure  of  the  damages  from  it  can  be  found.  Such  mental  suf- 
fering is  too  remote,  intangible,  and  immeasurable  to  form  the  basis  of 
any  just  adjudication,  and  the  objections  to  the  testimony  of  the  plain- 
tiff concerning  it  should  have  been  sustained. 
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One  of  the  counsel  for  the  plaintiff  asked  him  if  there  was  any  other 
occurrence  of  sudden  stopping  or  jerking  of  the  train  while  Delano 
was  acting  as  engineer  during  the  day  of  the  accident.  Defendant's 
counsel  promptly  objected  to  fte  testimony  which  the  question  was  in- 
tended to  elicit,  upon  the  ground  tliat  it  was  evidence  of  a  specific  act 
other  than  the  one  pleaded.  The  witness  testified  that  dbovt  three 
hours  before  the  accident  Delano  stopped  his  train  in  a  very  rough 
manner,  so  that  the  plaintiff  staggered  around,  but  did  not  fall.  Evi- 
dence of  another  act  of  Delano  of  a  similar  character  was  admitted,  un- 
der a  like  objection,  and  these  rulings  of  the  court  are  assigned  as 
error.  The  issue  of  law  which  these  rulings  present  is  not  without  im- 
portance, and  it  may  be  well,  before  entering  upon  its  discussion,  to 
place  clearly  before  the  mind  the  legal  relation  of  the  plaintiff  and  the 
defendant,  and  the  exact  question  to  be  decided.  It  is  the  duty  of  the 
master  to  exercise  reasonable  care  to  employ  competent  servants  to 
work  with  his  employes.  When  he  has  exercised  this  care,  he  has  fully 
dischai^ed  this  duty.  There  is  another  duty  of  the  master.  It  is  to 
discharge  a  servant  whom  he  has  employed  with  due  care  when  the  em- 
ploye has  contracted  the  habit  of  negligence  or  of  lack  of  skill,  so  that 
he  has  become  incompetent,  and  the  master  knows,  or  by  the  exercise 
of  reasonable  care  would  have  known,  of  this  habit.  This  duty,  how- 
ever, is  not  imposed  imtil  the  habit  has  been  formed,  nor  until  the  master 
knows,  or  by  the  exercise  of  reasonable  care  would  have  known,  of  its 
existence.  It  is  not  invoked  by  occasional  acts  of  negligence.  Wood's 
Law  of  Master  and  Servant  (2d  Ed.)  §  432.  Moreover,  the  master  is 
not  required  to  exercise  that  degree  of  care  to  ascertain  this  habit  which 
is  imposed  upon  him  in  reference  to  the  selection  of  employes  or  the 
inspection  of  machinery  which  deteriorates  with  its  use,  because  careful 
and  skillful  men  become  more  careful  and  skillful  with  the  practice 
of  their  occupations  or  professions,  and  the  legal  presumption  is  that 
competent  servants  continue  to  be  so,  and  because  servants  assume  the 
risk  of  the  negligence  of  their  fellows,  a  risk  which,  when  that  negli- 
gence becomes  habitual,  they  may  cast  upon  their  master  by  a  simple 
notice  of  their  incompetence.  When  the  master  has  exercised  due  care 
to  employ  a  servant,  he  may  rely  upon  the  presumption  of  his  com- 
petency until  he  has  notice  or  knowledge  to  the  contrary.  Walkowski 
v.  Consolidated  Mines,  115  Mich.  629,  634.  73  N.  W.  895,  41  L.  R.  A. 
33;  Weeks  v.  Scharer,  49  C.  C.  A.  372,  378,  111  Fed.  330,  336; 
Chapman  v.  Erie  R.  Co.,  55  N.  Y.  679,  585,  586 ;  1  Bailey  on  Master 
and  Servant,  §  1413 ;  1  Labatt  on  Master  and  Servant,  p.  428 ;  Wood's 
Law  of  Master  and  Servant  (2d  Ed.)  §  433,  p.  841. 

One  who  enters  the  service  of  another  assumes  all  the  ordinary  risks 
and  dangers  of  that  service.  One  of  those  risks  is  the  danger  of  in- 
jury from  the  negligence  of  his  fellow  servants.  The  association  of  a 
servant  with  his  co-workmen,  as  in  the  case  at  bar  of  a  brakeman  in 
the  same  crew  with  an  engineer,  is  often  closer,  his  knowledge  of  their 
characters,  habits,  and  competence  more  intimate  and  more  exact,  than 
that  of  his  master  can  be.  As  he  generally  has  a  better  knowledge  of 
the  characters,  habits,  and  negligence  of  his  fellow  servants,  he  is  better 
able  to  protect  himself  against  their  negligence  than  the  master  can 
be,  and. for  this  reascxi  the  law  charges  him  with  the  risk.    So  it  is 


Digitized  by 


Google 


278  135  FBDBBAL  &BPORTKS. 

that  tinder  the  law  the  duty  of  employing  fit  servants  is  imposed  upon 
the  master,  and,  when  that  duty  is  discharged,  the  duty  of  protecting 
themselves  against  the  negligence  of  their  fellow  servants  is  imposed 
upon  the  employes. 

The  claim  of  the  plaintiff  is  that  his  master  was  negligent  because 
it  retained  in  its  employment  one  whom  it  engaged  with  due  care  after 
he  had  become  incompetent  by  reason  of  his  habitual  negligence  in  the 
use  of  the  air  to  stop  his  trains.  But  the  risk  of  the  negligence  of  this 
servant  was  prima  facie  that  of  the  plaintiff.  One  who  would  chargt: 
the  master  with  negligence  here  must  prove  not  only  that  the  servant 
was  incompetent,  but  that  the  master  knew,  or  by  the  exercise  of  rea- 
sonable diligence  would  have  known,  of  his  unfitness.  A  habit  of  neg- 
ligence that  is  known,  or  that  by  the  exercise  of  reasonable  care  would 
have  been  known,  to  a  master,  and  notorious  acts  of  negligence,  such 
as  those  which  cause  collisions  of  trains  and  the  death  of  passengers, 
may  render  a  servant  incompetent,  and  impose  upon  the  master  the 
duty  of  discharging  him.  A  single  specific  act  of  ordinary  negligence, 
however,  has  no  tendency  to  prove  incompetence,  and  imposes  no  such 
duty  upon  the  mastei-,  because  perfection  is  not  an  attribute  of  hu- 
manity, because  ordinary  care  implies  occasional  forgetfulness,  and 
hence  the  risk  of  the  casual  negligence  of  his  fellow  servant  is  that  of 
the  servant,  and  not  that  of  the  master,  Wharton  on  Law  of  Negli- 
gence, §  238 ;  Baltimore  Elevator  Co.  v.  Neal  (Md.)  6  Atl.  338,  343 ; 
Davis  V.  Detroit,  etc.,  R.  Co.,  20  Mich.  105,  4  Am.  Rep.  364 ;  Moss 
V.  Pacific  Rd.  Co.,  49  Mo.  167,  8  Am.  Rq).  126 ;  Wood's  Law  of  Master 
and  Servant,  §  432. 

Specific  acts  of  negligence  of  which  the  master  has  notice  are  con- 
ceded to  be  admissible  to  prove  incompetence,  and  a  general  reputation 
for  incompetence  is  admissible  to  show  that  the  master,  by  the  exer- 
cise of  ordinary  care,  would  have  known  of  the  incompetence  of  the 
servant.  In  the  case  at  bar  there  was  no  evidence  that  the  master  knew, 
or  that  by  the  exercise  of  reasonable  care  it  would  have  known,  of  the 
two  specific  acts  of  negligence,  the  evidence  of  the  commission  of  which 
is  here  challenged,  and  the  question  is,  are  specific  acts  of  negligence  of 
which  the  master  has  no  notice  admissible  to  prove  the  incon^tence 
of  his  servant  whom  he  has  exercised  due  care  to  employ? 

The  burden  of  proof  was  upon  the  plaintiff  to  show  (1)  that  the 
engineer  had  contracted  the  habit  of  negligence  in  the  use  of  the  air 
to  stop  his  trains,  to  such  an  extent  that  he  was  an  incompetent  oper- 
ator, and  (2)  that  he  had  so  notorious  a  reputation  for  this  incompetence 
that  the  defendant,  by  the  exercise  of  reasonable  diligence,  must  have 
known  it  The  contention  of  counsel  for  the  plaintiff  is  that  specific 
acts  of  negligence  are  admissible  to  prove  the  habit,  the  character,  and 
hence  the  fact  of  incompetence.  Cotmsel  for  the  defendant  insist  that 
this  fact  is  properly  evidenced  by  the  testimony  of  those  who  knew  the 
habit  or  character  alone,  and  that  isolated  acts  are  inadmissible  to  es- 
tablish it,  because  the  habit  or  character  is  conditioned  not  by  a  few 
sporadic  deeds,  but  by  all  the  acts  of  the  employ^  which  relate  to  the 
diarge  against  him.  In  support  of  their  position,  counsel  for  the 
plaintiff  have  cited  the  following  cases:  Cosgrove  v.  Pitman,  103  Cal. 
268, 275,  Z7  Pac.  232 ;  Gier  v.  Los  Angeles  CoofioL  Electric  Ry.  Co.,  108 
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CaL  129,  131,  132,  41  Pac.  22,  23,  24;  Western  Stone  Co.  v.  Whalen 
(IlL)  38  N.  E.  241,  244,  42  Am.  St.  Rep.  244;  Baulcc  v.  N.  Y.  & 
Harlem  R.  R,  Co.,  69  N.  Y.  356,  358,  360, 17  Am.  Rep.  326 ;  Southern 
Pac.  Co.  V.  Huntsman,  65  C.  C.  A.  366,  367,  118  Fed.  412,  413;  Davis 
V.  Detroit,  etc.,  R.  Co.,  20  Mich.  105,  113,  123,  124,  125,  4  Am.  Rep. 
364;  Norfolk  &  W.  R,  Co.  v.  Hoover  (Md.)  29  Atl.  995,  996,  25  L.  R. 
A.  710,  47  Am.  St.  Rep.  392 ;  Monahan  v.  City  of  Worcester  (Mass.)  23 
N.  E.  228, 15  Am.  St.  Rep.  226 ;  Lake  Shore,  etc.,  R.  Co.  v.  Stupak  (Ind.) 
23  N.  E.  246,  249 ;  B.  &  O.  Railroad  Co.  v.  Henthome,  19  C.  C.  A.  623, 
627,  73  Fed.  634,  637,  638;  1  Labatt  on  Master  and  Servant,  §§  411- 
414.  The  learned  author  of  the  work  last  cited  expresses  an  opinion 
favorable  to  the  contention  of  plaintiff's  counsel,  but  the  authorities  to 
which  he  refers  in  his  notes  in  support  of  his  view  present  cases  in 
which  notice  of  the  specific  acts  was  brought  home  to  the  master,  such 
as  Pittsburgh,  etc.,  Ry.  Co.  v.  Ruby,  38  Ind.  294,  298,  318,  10  Am. 
Rep.  Ill;  Couch  v.  Watson  Coal  Co.,  46  Iowa,  17,  24;  Grube  v. 
Missouri  Pac.  Ry.  Co.,  98  Mo.  330,  11  S.  W.  736,  4  L.  R.  A.  776,  14 
Am.  St.  Rep.  645 ;  Sutton  v.  N.  Y.,  L.  E.  &  W.  R.  Co.  (Sup.)  21  N. 
Y.  Supp.  312;  Barkley  v.  N.  Y.  Cent.  &  H.  R.  Co.  (Sup.)  54  N.  Y. 
Supp.  766,  769;  Malay  v.  Mt.  Morris  Electric  Light  Co.  (Sup.)  58 
N.  Y.  Supp.  659 ;  and  Consolidated  Coal  Co.  v.  Seniger,  179  111.  370, 
53  N.  E.  733 — cases  in  which  the  remarks  of  the  courts  upon  the  ad- 
missibility of  the  acts  were  obiter  dicta,  as  in  Gier  v.  Los  Angeles 
Consol.  Elcc  Ry.  Co.,  108  Cal.  129,  130,  131,  132,  41  Pac.  22,  23,  24, 
and  cases  where  the  habit  of  drunkenness  or  of  negligence  was  proved, 
presumably  by  competent  witnesses  who  knew  it,  and  no  question  of 
the  admissibility  of  specific  acts  to  establish  it  was  considered  or  de- 
cided, as  in  Hilts  v.  Chicago  &  G.  T.  Ry.  Co.  (Mich.)  21  N.  W.  878, 
882;  so  that  the  argument  of  Mr.  Labatt  is  not  as  persuasive  as  it 
would  have  been  if  it  had  been  supported  by  decisions  of  courts  which 
had  necessarily  considered  and  decided  the  question. 

Bearing  in  mind,  now,  that  it  is  conceded  that  specific  acts  of  in- 
competence of  the  servant,  notice  of  which  was  brought  home  to  tht 
master  before  the  accident,  are  admissible  on  the  issue  of  his  negli- 
gence in  failing  to  discharge  him,  and  tliat  the  question  here  is  not 
whether  acts  known  to  the  master,  or  so  notorious  that  they  ought  to 
have  been  known,  are  admissible,  but  whether  or  not  specific  acts  of 
which  he  had  no  notice  or  knowledge  are  competent  to  establish  the 
incompetence  of  the  servant,  let  us  consider  the  authorities  upon  which 
counsel  for  the  plaintiff  rely. 

In  Cosgrove  v.  Pitman,  103  Cal.  268,  275,  37  Pac.  232,  evidence  of 
several  specific  acts  of  drunkenness  of  which  the  master  had  no  notice 
was  introduced,  and  the  court  held  that  an  instruction  that,  if  an  en- 
gineer was  unsteady  and  unreliable  on  account  of  a  habit  of  drinking 
intoxicating  liquors  to  excess,  he  was  not  a  competent  operator,  was 
erroneous,  and  reversed  the  judgment  which  had  been  rendered  for  the 
plaintiff,  because  the  specific  acts  did  not  constitute  competent  evi- 
dence of  the  incapacity  of  the  servant.    The  court  said : 

"Proof  of  specific  acts  Is  not  equivalent  to  proof  that  Murphy  had  either 
thte  reputation  or  the  habit  'Character  for  care,  skill,  and  truth  of  witness- 
es, parties,  or  others  must  all  alike  be  proved  by  evidence  of  general  reputa- 
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tlon,  and  not  of  special  acts.  1  Greenleaf  on  Evidence,  S{  401-469.  Char- 
acter grows  oat  of  special  acts,  but  Is  not  proved  by  them,  though.  Indeed, 
special  acts  do  very  often  indicate  frailties  or  vices  that  are  altogether  con- 
trary to  the  character  actually  established ;  and  sometimes  the  very  frailties 
that  are  proved  against  a  man  may  have  been  regarded  by  him  In  so  serloos 
a  light  as  to  have  produced  great  improvement  of  character.'  Frazler  v.  Penn- 
sylvania R.  R.  Co.,  88  Pa.  110,  80  Am.  Dec.  467." 

In  Gier  v.  Los  Angeles  Consol.  Elec.  Ry.  Co.,  108  Cal.  129, 130,  131, 
132,  41  Pac.  22,  23,  24,  the  conductor  of  a  motor  car  sued  his  master 
for  retaining  a  careless  motorman.  Evidence  that  the  motorman's  repu- 
tation for  care  was  bad  was  introduced,  but  there  was  no  evidence  tiiat 
he  had  the  habit  of  negligence,  or  that  he  had  been  guilty  of  any  specific 
acts  of  negligence  before  the  accident  The  court  reversed  the  judg- 
ment for  the  plaintiff,  upon  the  ground  tliat  a  reputation  for  negligence 
was  insufficient  alone  to  prove  the  fact  of  negligence,  and  in  the  course 
of  its  argument  said  that  evidence  of  individual  acts  evincing  negli- 
gence or  incompetence  was  admissible  to  prove  the  fact.  This  remark, 
however,  was  an  obiter  dictum.  The  question  whether  or  not  such 
acts,  unknown  to  the  employer,  were  admissible  for  this  purpose,  was 
not  presented  by  the  record  in  that  action.  The  decision  of  that  ques- 
tion was  nefther  necessary  nor  material  to  the  determination  of  the  case, 
and  the  court  which  decided  that  case,  in  Cosgrove  v.  Pitman,  where 
the  decision  of  the  question  was  necessary  to  the  adjudication  of  the 
case,  expressly  held  that  specific  acts  were  not  admissible  to  prove  the 
alleged  unfitness  of  the  employe. 

In  Western  Stone  Co.  v.  Whalen  (111.)  38  N.  E.  242,  243,  244,  42 
Am.  St.  Rep.  244,  the  court  remarked,  in  the  course  of  the  opinion,  that 
it  seemed  to  be  well  settled  that  proof  of  specific  acts  was  admissible 
to  establish  incompetency.  But  that  question  was  not  before  the  court 
for  adjudication,  and  its  dictum  is  without  authority.  The  question 
the  court  was  considering  in  that  case,  and  the  one  it  decided,  was 
whether  or  not  evidence  of  reputation  was  admissible  to  show  notice 
to  the  master.  No  other  opinion  cited  by  counsel  for  the  plaintiflF  either 
discusses  or  decides  the  question  before  us  for  determination. 

In  Lake  Shore,  etc.,  R.  Co.  v.  Stupak  (Ind.)  23  N.  E.  246,  249,  the 
habit  of  recklessness  was  alleged  and  proved ;  and  in  B.  &  O.  Rd.  Co.  v. 
Henthorne,  19  C.  C.  A.  623,  627,^  73  Fed.  634,  637,  638,  and  Norfolk 
&  W.  R.  Co.  V.  Hoover  (Md.)  29  Atl.  995,  996,  25  L.  R.  A.  710,  47  Am. 
St.  Rep.  392,  the  habit  of  drunkenness  was  proved.  But  there  is  noth- 
ing in  the  reports  of  either  of  these  cases  to  indicate  that  specific  acts  of 
negligence  or  of  drunkenness  were  received  to  establish  these  habits, 
or  that  they  were  not  proved  by  the  testimony  of  qualified  witnesses 
who  were  acquainted  with  them.  Indeed,  in  the  case  last  cited,  the 
court  said  : 

'*The  evidence  overruled  and  admitted  related  to  spedflc  or  Isolated  acts 
of  negligence.  These,  unless  brought  home  to  the  knowledge  of  the  master, 
would  not  have  been  admissible  as  reflecting  on  the  question  of  the  master's 
care." 

In  Monahan  v.  City  of  Worcester  (Mass.)  23  N.  E.  228,  15  Am.  St 
Rep.  226,  there  is  no  reference  to  the  issue  in  hand. 

In  Baulec  v.  N.  Y.  &  Harlem  R.  R.  Co.,  69  N.  Y.  356,  358,  360, 
364,  17  Am.  Rep.  325,  and  in  Southern  Pac.  Co.  v.  Huntsman,  55  C 
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C  A.  366,  367,  118  Fed.  412,  413,  notice  of  specific  acts  was  brought 
home  to  the  master,  and  for  that  reascm  they  were  clearly  admissible. 

And  in  Davis  v.  Detroit,  etc,  R.  Co.,  20  Mich.  106,  113,  124,  128,  4 
Am.  Rep.  364,  a  judgment  in  favor  of  the  defendant  was  sustained,  be- 
cause the  knowledge  of  specific  acts  of  negligence,  proof  of  which  was 
introduced  in  the  case,  was  not  brought  home  to  the  master. 

This  brief  review  of  the  opinions  to  which  counsel  for  the  plaintiff 
have  referred  us  discloses  the  fact  that,  while  there  are  two  dicta,  there 
is  no  adjudication  among  them  in  support  of  the  position  they  have 
taken.  And  why  should  there  be  such  a  decision  ?  The  issue  on  trial 
in  a  case  of  this  character  is  the  negligence  of  the  master,  in  that  he 
failed  to  dismiss  a  servant  who  was  employed  with  due  care,  and  whom 
the  law  presumed  to  continue  to  be  competent.  Why  should  specific 
acts  of  negligence  or  of  lack  of  skill  of  such  a  sei'vant,  of  which  the 
master  has  no  knowledge  or  notice,  and  of  which  every  servant  subject 
to  the  infirmities  of  human  nature  must  necessarily  sometimes  be  guilty, 
be  admitted  in  evidence  to  establish  the  negligence  of  the  master  m 
failing  to  discharge  him?  The  employer  is  not  liable  for  such  acts. 
The  fellow  servant  has  assumed  the  risk  of  them.  It  is  only  when  they 
have  become  so  grave  and  numerous  as  to  establish  the  habit  and 
character,  and  so  notorious  as  to  establish  the  reputation  of  lack  of 
care  or  of  skill,  that  any  liability  for  negligence  in  retaining  the  serv- 
ant can  attach  to  the  master.  The  habit,  the  character,  of  a  man  or  of 
a  servant  is  not  made,  and  it  ought  not  to  be  provable  by  isolated, 
sporadic  acts.  It  is  the  product  of  all  the  acts  he  performs  during  his 
life  or  his  service.  If  the  plaintiff  may  introduce  in  evidence  two 
specific  acts  of  alleged  negligence  of  an  engineer  in  stopping  his  train 
to  prove  his  habit  and  character  in  this  regard,  and  if  he  has  stopped 
his  train  a  thousand  times  within  a  reasonable  period  preceding  the 
accident,  may  not  the  defendant  also  introduce  in  evidence  the  other 
998  stops  for  the  same  purpose?  And  may  not  the  parties  litigate  and 
submit  to  the  jury  the  question  whether  each  of  these  1000  stops  was 
careful  or  negligent?  It  by  no  means  follows  from  the  fact  that  a 
servant  was  guilty  of  negligence  or  of  a  lack  of  skill  on  a  few  specified 
occasions  that  he  is  not  ordinarily  a  careful  and  skillful  workman,  and 
the  investigation  of  his  specific  acts  to  ascertain  his  character  and 
habits  would  tend  to  confuse  the  case  with  collateral  inquiries,  which, 
if  carefully  made,  would  indefinitely  prolong  the  trial,  and  would  lead 
the  court  and  jury  far  away  from  the  issue  before  them. 

This  is  not  the  only  reason  why  such  specific  acts  should  not  be 
received.  A  defendant  is  entitled  to  fair  notice  of  the  issues  upon 
the  trial  of  which  his  liability  hinges.  A  complaint  that  a  servant 
was  incompetent,  and  that  the  defendant  was  negligent  in  that  it 
did  not  discharge  him,  informs  the  master  indeed  that  the  habit, 
character,  and  reputation  of  the  employe  are  in  issue ;  but  it  is  no 
adequate  notice  that  the  character  of  an  isolated  or  specific  act 
which  the  servant  may  have  committed  is  to  be  tried,  and  that 
upon  the  character  of  that  act  the  liability  of  the  defendant  is  to 
hinge,  and  it  gives  the  master  no  opportunity  to  prepare  or  to  fairly 
try  any  such  issue. 


Digitized  by 


Google 


280  135  F&DEBAL  BEPOBTEB. 

These  considerations,  and  the  deliberate  and  cafefuHy  considered 
adjudications  of  this  question  in  the  cases  in  which  it  was  necessary 
to  decide  it,  which  are  cited  below,  persuasively  lead  to  the  con- 
clusion that  specific  acts  of  negligence,  of  drunkenness,  or  of  in- 
competence, no  notice  of  which  was  given  to  the  master  before  the 
accident,  are  inadmissible  to  prove  the  incompetence  of  the  serv- 
ant, or  the  negligence  of  the  master  in  failing  to  discharge  him. 
Hatt  V.  Nay,  144  Mass.  186, 187,  10  N.  E.  807 ;  Connors  v.  Morton, 
160  Mass.  333,  335,  35  N.  E.  860;  Cosgrove  v.  Pitman,  103  Cal. 
268,  275,  37  Pac.  232 ;  Frazier  v.  Pennsylvania  Rd.  Co.,  38  Pa.  110, 
80  Am.  Dec.  467;  Norfolk  &  W.  R.  Co.  v.  Hoover  (Md.)  29  AU. 
995,  996,  25  L.  R.  A.  710,  47  Am.  St.  Rep.  392. 

The  review  of  the  authorities  which  the  decision  of  this  question 
has  invited,  and  a  consideration  of  the  reasons  upon  which  the  rules 
relating  to  the  liability  of  the  master  for  negligence  in  the  employ- 
ment of  and  in  the  failure  to  discharge  servants,  convince  that  the 
following  rules  are  well  established,  and  should  prevail  in  the  trial 
of  actions  to  enforce  that  liability :  It  is  the  duty  of  the  master  to 
exercise  reasonable  care  to  employ  competent  servants,  and,  when 
he  has  exercised  this  care,  this  duty  is  fully  discharged.  Another 
duty  of  the  master  is  to  discharge  a  servant  whom  he  has  employed 
with  due  care,  when  he  knows,  or  by  the  exercise  of  reasonable 
care  would  have  known,  that  the  servant  has  contracted  the  habit 
or  character  of  negligence  or  of  lack  of  skill,  so  that  he  has  be- 
come incompetent.  The  diligence  or  care  required  of  the  master  to 
learn  the  habits  or  characters  of  servants  whom  he  has  employed 
with  due  care  is  not  of  that  degree  which  is  required  in  his  employ- 
ment of  servants  or  in  his  inspection  of  machinery  that  deteriorates 
with  its  use,  for  the  reason  that  careful  and  skillful  men  grow  more 
careful  and  skillful  in  the  practice  of  their  occupations,  and  the  legal 
presumption  is  that  servants  once  competent  continue  to  be  so. 
Servants  assume  the  risk  of  the  occasional  acts  of  negligence  of 
their  fellow  servants,  and  the  master  is  not  liable  for  them.  The 
servants  may  by  notice  to  the  master  cast  upon  him  the  risk  of  the 
habitual  negligence  of  their  co-employes.  Evidence  of  specific  acts 
of  negligence  known  to  the  master,  and  of  acts  of  negligence,  like 
those  which  cause  the  death  of  passengers,  so  notorious  that  the 
master  must  have  known  of  them  if  he  exercised  reasonable  dili- 
gence, is  admissible  to  prove  the  habit  or  character  of  a  servant, 
who  was  employed  with  due  care,  for  incorfipetence.  But  specific 
acts  of  negligence,  of  lack  of  skill,  or  of  incompetence,  of  which  the 
master  had  no  notice  or  knowledge  prior  to  the  alleged  accident, 
are  inadmissible  to  establish  the  incompetence  of  a  servant  who  was 
employed  with  due  care. 

The  court  instructed  the  jury  that  after  the  defendant  had  used 
due  care  to  select  and  employ  the  engineer,  Delano,  it  was  its  duty 
to  exercise  that  degree  of  care  to  supervise  his  subsequent  conduct 
"that  an  ordinarily  prudent  business  man  would  use  under  similar 
circumstances  if  the  danger  to  be  apprehended  from  a  want  of  care 
was  his  personal  danger.     This  portion  of  the  charge  laid  too  heavy 
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a  burden  on  the  defendant :  (1)  Because  the  supervision  and  dis- 
charge of  the  engineer  did  not  condition  the  personal  danger  of 
those  to  whom  they  were  intrusted.  The  law  never  requires  the 
impossible,  and  the  imperfection  of  human  nature  is  such  that  or- 
dinarily prudent  men  do  not  and  cannot  commonly  exercise  that 
high  degree  of  care  to  insure  the  safety  of  others  which  they  in- 
stinctively use  to  protect  their  own  safety.  (2)  Because  the  limit 
of  the  duty  of  the  defendant  was  to  exercise  ordinary  care,  and  the 
standard  of  ordinary  care  is  that  degree  of  caution  which  ordinarily 
prudent  persons  commonly  exercise  under  like  circumstances — that 
is  to  say,  in  the  case  at  bar,  when  the  danger  to  be  apprehended 
from  the  want  of  care  does  not  condition  the  personal  safety  of 
those  who  exercise  the  care — ^while  the  court  directed  the  jury  to 
test  the  duty  and  the  liability  by  the  degree  of  care  ordinarily  exer- 
cised by  such  persons  under  different  circumstances;  that  is  to 
say,  when  the  want  of  care  conditions  the  personal  safety  of  those 
who  use  it.  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  40&,  416,  417, 
12  Sup.  Ct.  679,  36  L.  Ed.  485 ;  Union  Pac.  R.  Co.  v.  Daniels,  152 
U.  S.  684,  691, 14  Sup.  Ct.  756,  38  L.  Ed.  697 ;  Washington,  etc.,  Ry. 
Co.  V.  McDade,  136  U.  S.  554,  569,  10  Sup.  Ct.  1044,  34  L.  Ed.  236 ; 
Choctaw,  etc.,  Ry.  Co.  v.  McDade,  191  tJ.  S.  64,  67,  24  Sup.  Ct.  24, 
48  L.  Ed.  96;  Choctaw,  etc.,  Ry.  Co.  v.  Holloway,  191  U.  S.  334, 
338,  24  Sup.  Cc  102,  48  L.  Ed.  207 ;  Charnock  v.  Texas  &  Pac.  Ry.' 
Co.,  194  U.  S.  432,  437,  24  Sup.  Ct  671,  48  L.  Ed.  1057.  And  (3) 
because  a  rule  which  would  require  a  master  to  exercise  that  high 
degree  of  care  to  supervise  the  conduct  of  his  servants,  after  their 
careful  employment,  which  he  would  commonly  exercise  to  pro- 
tect his  own  person  from  danger,  would  abrogate  the  rule  that  serv- 
ants assume  the  risk  of  the  ordinary  negligence  of  their  fellows. 

Cases  may  be  found  in  the  books  in  which  courts  have  expressed 
the  opinion  that  it  was  the  duty  of  defendants  under  certain  cir- 
cumstances to  exercise  the  same  degree  of  care  for  the  persons  and 
property  of  others  that  they  would  use  if  their  own  personal  dan- 
ger was  conditioned  by  it,  but  they  involve  other  duties  due  under 
different  circumstances,  and  no  decision  has  been  called  to  our  at- 
tention which  sustains  the  application  of  such  a  rule  to  the  duty  of 
a  master  to  supervise  the  conduct  of  servants  once  carefully  select- 
ed.' Thus,  where  the  liability  of  one  who  erects  a  structure  on  his 
own  land  for  damages  to  the  property  of  his  neighbor  is  in  issue, 
the  declaration  has  sometimes  been  made  that  the  former  should 
exercise  that  degree  of  care  which  a  discreet  and  prudent  person 
would  use,  or  ought  to  use,  if  the  whole  risk  of  loss  were  to  be  his 
own  exclusively  (Mayor  v.  Bailey,  2  Denio,  433,  440)  ;  and  "that 
the  question  is  not  what  the  plaintiffs  could  have  done,  but  what 
discreet  and  prudent  men  should  do,  or  ordinarily  do,  in  such  cases, 
where  their  own  interests  are  to  be  affected,  and  all  the  risk  their 
own."  Hoffman  v.  Tuolumne  County  Water  Co.,  10  Cal.  413,  419. 
This,  however,  is  far  from  declaring  that  the  degree  of  care  re- 
quired, even  in  such  cases,  is  that  which  one  would  exercise  if  his 
own  personal  danger  was  involved ;  and  the  statement  that  the  care 
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required  is  such  as  a  prudent  person  ought  or  should  be  expected 
to  exercise  presents  a  rule  that  abrogates  every  criterion  of  duty  and 
liability,  unless  these  statements  are  the  simple  equivalent  of  the 
rule  that  the  requisite  degree  of  care  is  such  as  ordinarily  prudent 
persons  commonly  use  under  like  circumstances.  Moreover,  the 
degree  of  care  of  the  property  and  lives  of  adjoining  proprietors 
required  of  those  erecting  structures  on  their  own  land,  like  the 
care  of  passengers  which  is  required  of  carriers,  is  much  higher 
than  that  which  a  railroad  company  owes  to  its  employ^,  who 
assume  the  risk  of  the  ordinary  negligence  of  their  fellows. 

In  several  cases  involving  alleged  negligence  in  the  selection  of 
appliances,  it  is  said  that  the  master  has  discharged  his  whole  duty, 
and  has  absolved  himself  from  liability,  if  he  has  used  as  much 
care  as  a  person  of  ordinary  prudence  would  exercise  to  protect  his 
own  safety  (Carlson  v.  Bridge  Co.,  132  N.  Y.  273,  30  N.  E.  750; 
Probst  V.  Delamater,  100  N.  Y.  26«,  3  N.  E.  184;  Sappenfield  v. 
Railroad  Co.,  91  Cal.  48,  27  Pac.  590;  Brymer  v.  Southern  Pac.  Co., 
90  Cal.  496,  498,  27  Pac.  371),  a  statement  obviously  correct,  wheth- 
er ordinary  care  is  that  which  prudent  men  commonly  exercise  un- 
der similar  circumstances,  or  that  which  such  men  would  exercise 
if  the  danger  from  the  lack  of  it  was  their  own  personal  danger; 
so  that  the  decisions  in  these  cases  do  not  rule  this  question. 

There  are  other  opinions  which  treat  of  the  master's  duty  to 
exercise  care  in  the  selection  of  tools  and  machinery,  and  one  in 
which  the  care  of  the  place  of  work  was  in  question,  in  which 
declarations  have  been  made  that  the  ordinary  care  which  the  mas- 
ter was  required  to  use  was  such  as  a  man  of  ordinary  prudence 
would  employ,  or  would  be  expected  to  employ,  to  secure  his  own 
safety  if  he  was  to  do  the  work.  Westinghouse,  etc.,  Co.  v.  Heim- 
lich, 127  Fed.  92,  94,  62  C.  C.  A.  92;  Burke  v.  Witherbee,  98  N.  Y. 
562,  565;  Hoffman  v.  Dickinson,  31  W.  Va.  142,  152,  6  S.  E.  53; 
Berns  v.  Coal  Co.,  27  W.  Va.  285,  55  Am.  Rep.  304;  Central  R.  Co. 
V.  Ryles,  84  Ga.  430,  11  S.  E.  499 ;  Louisville  &  Nashville  R.  Co. 
V.  Allen,  78  Ala.  494;  Smoot  v.  Ry.  Co.,  67  Ala.  13, 18.  These  deci- 
sions, however,  do  not  commend  themselves  to  our  judgment,  be- 
cause they  require  of  employes,  the  discharge  of  whose  duties  does 
not  condition  their  personal  safety,  the  exercise  of  a  degree  of  cSire 
that  is  extraordinary  and  unattainable,  and  because  the  courts  ^in 
those  cases  did  not  consider  or  determine  the  degree  of  care  re- 
quired of  employes  whose  duty  it  is  to  discharge  competent  work- 
men for  subsequent  negligence,  the  ordinary  risk  of  which  the  co- 
eniploy^s  assume  in  the  first  instance. 

For  the  same  reasons,  and  also  because  that  statement  has  been 
repeatedly  repudiated  by  the  later  decisions  of  the  Supreme  Court, 
the  declaration  of  that  court  in  Wabash  R.  Co.  v.  McDaniels,  107 
U.  S.  459,  2  Sup.  Ct.  932,  27  L.  Ed.  605,  to  the  effect  that  the  ordi- 
nary care  required  of  corporations  in  the  selection  of  employes 
is  not  the  care  which  prudent  and  cautious  officials  charged  with 
that  duty  ordinarily  exercise  in  similar  circumstances,  but  that 
degree  of  care  which  such  officials  ought  to  exercise  in  such  cir- 
cumstances, is  neither  persuasive  nor  controlling.    By  what  stand- 
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ard  could  that  requisite  degree  of  care  be  measured  under  that  dec- 
laration? What  is  the  test  of  duty  or  of  liability  under  it?  Does  it 
not  abrogate  every  test,  and  leave  the  determination  of  the  degree 
of  care  which  conditions  the  liability  of  masters  to  their  servants 
to  the  necessarily  varying  opinions  of  courts  and  juries,  formed 
after  the  events,  as  to  the  care  which  such  masters  ought  to  use, 
so  that  neither  master  nor  servant  could  ever  know  under  it  until 
long  after  his  action  what  the  limit  of  his  duty  or  liability  was  to 
be  in  any  case,  and  so  that  the  degree  of  care  required  in  any  two 
cases  arising  under  like  circumstances  would  never  be  the  same? 
This  declaration  in  the  McDaniels  Case  was  made  22  years  ago. 
The  question  of  law  which  it  treated  has  since  been  considered,  and 
decided  otherwise  by  the  Supreme  Court  again  and  again.  That 
court  has  cited  and  referred  to  its  decisions  of  this  question  which 
w^ere  rendered  before  and  those  which  were  rendered  after  the 
opinion  in  the  McDaniels  Case,  but,  so  far  as  we  have  been  able  to 
learn,  it  has  never  cited  or  referred  to  the  declaration  in  that  case 
upon  this  subject  from  the  year  1882,  when  it  was  rendered,  to 
the  present  day,  except  in  the  single  case  of  Texas  &  Pac.  Ry.  Co.  v. 
Behymer,  189  U.  S.  468,  470,  23  Sup.  Ct.  622,  47  L.  Ed.  905.  In  that 
case  the  question  was  not  controlling.  It  received  no  discussion. 
The  court  declared  that  a  charge  which  made  ordinary  care — ^"that 
is,  the  care  that  a  person  of  ordinary  prudence  would  use  under  the 
same  circumstances" — the  test  of  liability  was  right,  and  then,  ap- 
parently casually,  said  that  "what  ought  to  be  done  is  fixed  by  a 
standard  of  reasonable  prudence,  whether  it  usually  is  complied 
with  or  not,"  and  cited  Wabash  R.  Co.  v.  McDaniels.  With  this 
single  exception,  the  decision  in  the  McDaniels  Case  has  suffered 
that  silent  repudiation  which  is  the  accustomed  fate  of  opinions  of 
that  court  which  it  subsequently  finds  to  be  erroneous. 

In  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  408,  416,  417,  12  Sup. 
Ct.  679,  36  L.  Ed.  485,  the  Supreme  Court  decided  that  the  exact 
converse  of  that  declaration  was  the  law. 

In  Union  Pac.  R.  Co.  v.  Daniels,  152  U.  S.  684,  691,  14  Sup.  Ct.  756, 
38  L.  Ed.  597,  the  charge  of  the  court  was  that  the  duty  of  exercising 
ordinary  care  to  employ  competent  servants  "was  discharged  by  the 
defendant  if  the  c?ire  disclosed  by  it  in  these  several  matters  accorded 
with  that  reasonable  skill  and  prudence  and  care  which  careful,  pru- 
dent men  engaged  in  the  same  kind  of  business  ordinarily  exercise," 
and  the  Supreme  Court  failed  to  suggest  that  this  statement  of  the  law 
was  either  erroneous  or  inaccurate. 

In  Washington,  etc.,  R-  Co.  v.  McDade,  135  U.  S.  554,  569,  10  Sup. 
Ct  1044,  34  L.  Ed.  235,  that  court  decided  that  a  charge  that  one  was 
only  bound  to  use  ordinary  care  and  prudence  in  the  selection,  arrange- 
ment, and  care  of  its  machinery  was  right,  and  in  Texas  &  Pac.  R.  Co. 
V.  Barrett,  166  U.  S.  617,  619,  620,  17  Sup.  Ct.  707,  41  L.  Ed.  1136, 
that  a  charge  that  a  master  was  bound  to  use  reasonable  care  in  pro- 
viding and  repairing  machinery,  and  that  "by  ordinary  care  is  meant 
such  as  a  prudent  man  would  use  under  the  same  circumstances," 
laid  down  "the  applicable  rules  with  sufficient  accuracy  and  in  substan- 
tial conformity  with  the  views  of  this  court  as  expressed  in  Hough  v. 
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Railway  Company,  100  U.  S.  213,  25  L.  Ed.  612;  Northern  Pacific 
Railroad  v.  Herbert,  116  U.  S.  642,  6  Sup.  Q.  690,  29  L.  Ed.  755; 
Washington  &  Georgetown  Railroad  v.  McDade,  135  U.  S.  551,  10 
Sup.  Ct.  1044,.  34  L.  Ed.  235 ;  Union  Pacific  Railway  v.  Daniels,  152 
U.  S.  684,  688,  14  Sup.  Ct  756,  38  L.  Ed.  597 ;  Northern  Pacific  Rail- 
road V.  Babcock,  154  U.  S.  190,  14  Sup.  Ct.  978,  38  L.  Ed.  958;  and 
other  cases." 

In  Choctaw,  etc.,  R.  Co.  v.  McDade,  191  U.  S.  64,  67,  24  Sup.  Ct 
24,48  L.  Ed.  96,  and  in  Choctaw,  etc.,  R.  Co.  v.  Holloway,  191  U.  S.  334. 
338,  24  Sup.  Ct  102,  48  L.  Ed.  207,  the  Supreme  Court  again  declared, 
after  the  foregoing  definition  of  ordinary  care  had  been  repeatedly 
approved,  that  an  employer  is  only  required' to  use  ordinary  care  to  fur- 
nish reasonably  safe  and  secure  appliances  and  machinery. 

And  in  Chamock  v.  Texas  &  Pac  R.  Co.,  194  U.  S.  432,  437,  24 
Sup.  Ct  671,  48  L.  Ed.  1057,  that  court  laid  down  the  general  proposi- 
tion that  "negligence  has  always  relation  to  the  circumstances  in  which 
one  is  placed,  and  what  an  ordinarily  prudent  man  would  do  or  omit 
in  such  circumstances." 

These  later  decisions  of  our  highest  judicial  tribunal  declare  that 
the  degree  of  care  required  of  masters  in  dealing  with  their  servants 
is  ordinary  care,  and  affirm  the  truth  of  that  which  seems  axiomatic — 
that  ordinary  care  is  that  care  which  ordinarily  prudent  and  cautious 
men  commonly  exercise  in  similar  circumstances.  If  prudent  and  hu- 
mane officials  who  employ  men  for  their  masters  partake  of  the  in- 
firmities of  our  common  human  nature  and  sometimes  fail  to  exercise 
that  high  degree  of  care  which  they  instinctively  use  to  protect  their 
own  persons,  then  that  degree  of  care  is  not  ordinary,  but  is  extraordi- 
nary care,  and  their  master  is  not  liable  in  damages  for  such  a  failure. 
The  limit  of  the  legal  duty  of  such  officials  is  the  exercise  of  ordinary 
care,  however  so  much  higher  in  the  varying  conceptions  of  different 
minds  may  be  their  moral  or  ethical  duty.  For  their  failure  to  dis- 
charge the  former,  damages  may  be  recovered  of  their  master.  But 
their  failure,  in  common  with  all  mankind,  to  perfectly  discharge  the 
latter,  furnishes  no  cause  of  action  in  human  tribunals.  Any  departure 
from  this  rule,  any  substitution  for  it  of  a  test  of  liability  which  must 
necessarily  change  with  the  varying  conceptions  of  moral  duty,  which 
will  be  formed  after  the  events  by  the  juries  and  courts  that  subsequent- 
ly try  the  cases  involving  it,  would  put  uncertainty,  confusion,  and  in- 
justice in  the  place  of  the  proximate  certainty  of  the  law  and  its  just 
administration. 

In  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  408,  416,  417,  12  Sup. 
Ct.  679,  36  L-  Ed.  485,  the  Supreme  Court  decided  that  a  charge  to  a 
jury  was  right  which  instructed  them  that  negligence  was  "the  failure 
to  do  what  reasonable  and  prudent  persons  would  ordinarily  have  done 
under  the  circumstances  of  the  situation,  or  doing  wliat  reasonable  and 
prudent  persons,  under  the  existing  circumstances,  would  not  have 
done.  *  *  ♦  You  fix  the  standard  for  reasonable,  prudent,  and  cau- 
tious men  under  the  circumstances  of  the  case  as  you  find  them,  ac- 
cording to  your  judgment  and  experience  of  what  that  class  of  men 
would  do  under  these  circumstances,  and  then  test  the  conduct  involved 
and  try  it  by  that  standard"    From  this  rule  that  court  has  never  since 
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departed.  Tested  by  it,  the  charge  of  the  court  below  was  erroneous, 
because  it  fixed  the  standard  of  negligence,  not  at  what  ordinarily 
prudent  and  cautious  men  do  under  like  circumstances  (that  is  to  say, 
when  their  action  does  not  involve  their  personal  safety),  but  at  what 
they  do  under  radically  different  circumstances  (that  is  to  say,  when 
their  action  does  condition  their  personal  safety).  The  true  test  of  the 
duty  and  liability  of  the  master  is  that  degree  of  care  which  ordinarily 
prudent,  cautious,  and  humane  officials  commonly  exercise  under  simi- 
lar circumstances ;  not  that  which  they  would  exercise  under  different 
circumstances  when  their  personal  safety  was  involved,  and  not  that 
which  courts  and  juries,  unguided  by  this  test  might  think,  after  the 
event,  they  ought  to  have  exercised  in  view  of  some  ethical  standard 
which  they  might  then  approve. 

Witnesses  who  acknowledged  that  they  were  not  acquainted  with  the 
general  reputation  of  the  engineer  were  permitted  to  testify  to  his 
reputation  among  conductors  and  brakemen,  excluding  consideration 
of  the  engineers  and  others  acquainted  with  the  workman  and  his  serv- 
ice. The  issue  to  which  this  testimony  was  directed  was  whether  or 
not  the  reputation  of  Delano  for  incompetence  was  so  notorious  that 
the  officers  of  the  defendant  whose  duty  it  was  to  hire  and  discharge 
its  servants  would  have  been  aware  of  it  if  they  had  exercised  reason- 
able diligence.  Reputation  among  specific  classes  of  men  to  which  such 
officials  did  not  belong,  and  which  obviously  included  only  a  part  of 
those  who  were  acquainted  with  the  operator  or  his  service,  was  too 
restricted  to  meet  this  issue.  A  reputation  confined  to  only  a  part  of 
those  who  must  be  familiar  with  the  man  and  his  service  is  not  general 
reputation,  and  it  is  insufficient  to  evidence  knowledge  of  that  reputa- 
tion by  those  who  do  not  belong  to  the  limited  class  in  which  it  exists. 
General  reputation  alone  is  competent  to  charge  the  master  with  notice 
in  cases  where  no  knowledge  of  habitual  incompetence  of  the  servant 
is  brought  home  to  him. 

Counsel  for  the  defendant  requested  the  court  to  give  to  the  jury  a 
charge  which  they  had  prepared,  which  covers  9  pages  of  the  printed 
record  and  is  divided  into  30  paragraphs.  The  court  refused  to  grant 
this  request,  and  the  defendant  excepted  to  its  refusal  to  give  these  30 
paragraphs,  which  in  its  exception  it  termed  "instructions."  A  single 
exception  to  a  refusal  to  give  a  series  of  instructions  is  futile  if  any 
proposition  of  law  or  of  fact  embodied  in  the  instructions  is  either  er- 
roneous or  inapplicable  to  the  case.  The  only  question  which  such 
an  exception  presents  is  whether  or  not  all  the  instructions  thqs  re- 
quested should  have  been  given,  and,  if  any  of  them  should  not  have 
been  submitted  to  the  jury,  the  question  of  the  correctness  or  applica- 
bility of  the  others  is  not  presented  to  the  appellate  court  for  decision. 
In  the  series  of  instructions  which  counsel  for  the  defendant  requested 
there  are  .several  propositions  of  law  which  are  erroneous,  and  some 
statements  of  fact  that  are  inapplicable  to  the  issues  which  the  jury 
was  required  to  determine.  The  questions  presented  by  many  of  the 
requests  which  are  discussed  in  the  briefs  of  counsel  are  therefore  riot 
here  for  our  consideration,  and  they  arie  dismissed.  Union  Pacific  Ry. 
Co.  V.  Callaghan,  161  U,  S.  flfl,  95,  16  Sup.  Ct.  493,  40  U  Ed.  628; 
Waples-Platter  Co,  v.  Turner,  27  C-,C.  A.  439,  441,  83  Fed.  64,  66. 
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The  various  objections  to  the  complaint  in  this  action  which  were 
argued  at  the  bar  and  presented  in  the  briefs  are  purposely  ignored,  be- 
cause this  case  must  be  tried  again,  and  there  will  be  opportunity  to 
amend  and  reform  the  pleadings,  so  that  any  discussion  of  them  now 
would  serve  no  useful  purpose. 

The  judgment  below  is  reversed,  and  the  case  is  remanded  to  the 
Circuit  Court  with  instructions  to  grant  a  new  trial. 

HOOK,  Circuit  Judge  (specially  concurring).  I  concur  in  the  re- 
versal of  the  judgment  in  this  case  and  in  the  reasons  given  therefor, 
excepting  those  pertaining  to  the  measure  of  ordinary  care,  the  exercise 
of  which  was  incumbent  upon  the  company,  and  the  charge  of  the  Cir- 
cuit Court  upon  that  subject 


GBOBOB  et  aL  v.  WALLACE  et  al.    BROWNLEB  et  aL  v.  SAME.    M0B8- 

AiAN  y.  SAME.    POPPLETON  Y.  SAME.    MORTON  et  aL  T. 

SAME.    McGAGUB  INV.  CO.  et  al  y.  SAME. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    December  8, 1904.) 

Nos.  1,954:-1,059. 

!•  Fbdebax  CouBTS-^uaiBDicnoN— DivEBsnr  of  Cittzenshif. 

Where  a  national  bank  executed  a  nonnegotlable  note  to  another  na- 
tional bank,  both  being  citizens  of  Nebraska,  which  note  was  assigned  to 
a  citizen  of  another  state,  an  action  by  him  thereon  against  the  maker 
and  other  defendants,  the  most  of  whom  were  also  citizens  of  Nebraska, 
cannot  be  maintained  In  the  federal  courts  on  the  ground  of  diversity 
of  citizenship. 

[Ed.  Note.— Diyerse  citizenship  as  a  ground  of  federal  Jurisdiction,  see 
notes  to  Shlpp  y.  Williams,  10  a  C  A.  249;  Mason  y.  Dullagham,  27  C 
C.  A.  29aj 

2.  Saics~-Statutk»— Repeal. 

Act  Cong.  June  30,  1876,  c.  156.  S  2,  19  Stat  68  [U.  S.  Comp.  St  1901,  p. 
8509],  giving  federal  courts  original  Jurisdiction  in  equity  of  a  creditors' 
bill  against  stockholders  of  a  national  bank  having  gone  into  liquidation, 
as  authorized  by  Rev.  St  {  5220  [U.  S.  Comp.  St  1901,  p.  3503],  was  not 
repealed  by  Act  July  12,  1882,  c.  290,  f  4,  22  Stat  163  [U.  S.  Comp.  St 
1901,  p.  3458],  providing  that  the  Jurisdiction  for  suits  by  or  against  any 
national  bank,  except  suits  between  them  and  the  United  States,  shall 
be  the  same  as  the  Jurisdiction  for  suits  by  or  against  state  banks,  nor 
by  Act  Aug.  13,  1888,  c.  866,  f  4,  25  Stat  436  [U.  S.  Comp.  St  1901,  p. 
514],  declaring  that  all  national  banks,  for  the  purpose  of  actions  by  or 
against  them,  shall  be  deemed  citizens  of  the  states  in  which  they  are 
respectively  located,  etc,  as  such  latter  sections  relate  exclusively  to  suits 
by  or  against  banking  associations  themselves. 

&  Same. 

A  suit  which  may  be  brought  in  a  federal  Circuit  Court  by  or  against 
a  citizen  of  a  state,  because  it  arises  under  Constitution,  laws,  or  treaties 
of  the  United  States,  may,  for  the  same  reason,  be  brought  in  such  court 
by  or  against  a  national  bank  located  in  the  same  state,  notwithstanding 
Act  Cong.  July  12,  1882,  c  290,  §  4,  22  Stat  163  [U.  S.  Comp.  St  1901,  p. 
8458],  providing  that  the  Jurisdiction  for  suits  hereafter  brought  by  or 
against  any  national  bank,  except  suits  between  them  and  the  United 
States,  etc.,  shall  be  the  same  and  not  other  than  the  Jurisdiction  for 
suits  by  or  against  state  bankSi  etc. 
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4.  SiJfs— Cbeditobs*  Suit. 

An  action  by  a  citizen  of  another  state  on  an  assigned  nonnegotlable 
note  of  a  national  bank  which  had  gone  into  voluntary  liquidation  to  sub- 
ject assets  to  the  payment  thereof,  and  to  enforce  the  liability  of  stock- 
holders, was  properly  brought  in  the  federal  Circuit  Court,  in  so  far  as 
the  enforcement  of  the  stockholders'  liability  was  concerned,  under  Act 
Cong.  June  80, 1876,  c.  156,  S  2,  19  Stat  68  [U.  S.  Comp.  St  1901,  p.  3509], 
proYiding  that  when  any  national  banking  association  shall  have  gone  into 
liquidation  under  Rey.  St  i  5220  [U.  S.  Comp.  St  1901,  p.  8503],  the  indl- 
Tldual  liabllty  of  stockholders  may  be  enforced  by  a  bill  in  the  nature  of 
a  creditors'  bill  in  the  federal  Circuit  Court 

&  Sams— Surr  to  Adi^inister  Assets. 

A  suit  against  an  insolvent  national  bank  which  has  gone  into  yoluntary 
liquidation  to  enforce  a  specific  lien,  or  to  enforce  and  Judicially  adminis- 
ter a  trust  previously  created  by  contract,  or  arising  from  the  insolvency 
and  liquidation  proceedings,  is  a  suit  arising  under  the  laws  of  the  United 
States,  within  the  Jurisdiction  of  the  federal  Circuit  Court  as  prescribed 
by  Act  Cong.  Aug.  18,  1888,  c  866,  S  1,  25  Stat  484  [U.  S.  Comp.  St 
1901,  p.  514],  and  expressly  excepted  from  the  provlflions  of  section  4  CBi 
Stat  486)  thereot 

4L  Same— Tbust  Fun db. 

The  tangible  assets  and  the  liability  of  stockholders  of  an  Insolyent  na- 
tional bank  in  process  of  voluntary  liquidation  in  the  hands  of  the 
liquidating  agent  is  a  trust  fund  for  the  primary  benefit  of  creditors. 

7.   eUVB— CbEDITOBB'  SUTT— Bill— MTJI.TIFABI0U6NE88. 

A  creditors'  bill  by  one  or  more  creditors  of  an  Insolvent  national  bank 
In  process  of  voluntary  liquidation,  on  behalf  of  all,  to  wind  up  the  affairs 
of  the  bank,  and  to  obtain  a  complete  Judicial  administration  of  its  af- 
fairs, involving  an  ascertainment  of  claims  against  it  the  enforcement 
of  trusts  in  respect  to  assets  and  capital  stock,  and  for  distribution  of  the 
proceeds,  is  not  multifarious. 

8l  Sams— Cap acitt  to  Sue— Nbcbssitt  of  JuDoysivT. 

All  of  the  assets  of  an  insolvent  national  bank  in  process  of  voluntary 
liquidation  having  been  placed  in  the  hands  of  a  defendant,  who,  by  ex- 
press contract  was  Constituted  a  trustee  for  the  primary  benefit  of  an- 
other national  bank,  which  became  a  creditor  of  the  liquidating  bank  by 
the  assumption  and  payment  of  the  demands  of  all  of  the  other  creditors 
of  the  liquidating  bank,  complainant,  the  holder  of  the  note  executed  by 
the  liquidating  bank  as  a  part  of  the  assumption  contract  sued  to  enforce 
an  asserted  lien  by  way  of  pledge  on  all  of  the  undisposed  assets  of  the 
liquidating  bank,  to  obtain  a  Judicial  administration  of  its  affairs,  and 
to  enforce  the  statutory  obligation  of  stockholders.  Held,  that  it  was  no 
objection  to  complainant's  capacity  to  sue  that  his  claim  had  not  been  re- 
duced to'  Judgment 

Ik  Saue— Trusts. 

Where  the  insolvency  of  a  national  bank  was  accompanied  by  a  con- 
veyance of  its  assets  to  a  trustee,  and  a  pledge  thereof  for  the  benefit  of 
creditors,  and  this  was  followed  by  afiSrmative  proceedings  in  liquidation, 
authorized  by  law,  and  the  selection  by  the  shareholders  of  the  same 
trustee  as  their  liquidating  agent  such  agent  held  the  assets  under  an  ex- 
press trust  for  the  benefit  of  creditors. 

IOl  Save— Ultra  Vibes  Acts— Right  to  Plead. 

Where  a  contract  by  which  a  national  bank  assumed  all  the  obligations 
of  an  Insolvent  bank  in  contemplated  liquidation  was  fully  explained  at 
a  meeting  at  which  1,665  out  of  2,000  shares  were  represented,  and  after 
the  contract  was  executed  it  was  ratified  by  a  vote  exceeding  the  propor- 
tion of  stock  specified  by  Rev.  St  H  5220,  5221  [U.  S.  Comp.  St  1901,  p. 
8503],  the  stockholders  were  not  thereafter  entitled  to  cUdm  tliat  such 
contract  was  ultra  vires. 
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11.  Same— LxABCLiTT  of  Stockholders— Debts. 

Where  a  natlQiial  bank  assumed  the  debts  of  an  Insolvent  bank  con- 
templating liquidation,  in  consideration  of  a  transfer  of  certain  of  the 
bank's  available  assets,  and  certain  notes  for  the  balance,  such  notes 
represented  the  "contracts,  debts,  and  engagements"  of  the  insolvent 
bank  in  equity,  for  which  its  stockholders  were  liable,  as  provided  by 
Rev.  St  f  5151  [U.  S.  Comp.  St.  1901,  p.  846.5]. 

[Ed.  Note. — Enforcement  of  statutory  liability  of  stockholders  in  na- 
tional banks,  see  note  to  Williamson  v.  American  Bank,  52  O.  C.  A.  6.] 

12.  Same— Appeal— AssiQNKBNTs  of  Erbor. 

An  objection  to  the  computation  of  Interest  on  claims  against  an  in- 
solvent bank  in  process  of  liquidation  cannot  be  reviewed  on  appeal,  where 
it  was  not  made  the  subject  of  an  assignment  of  error. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

These  are  appeals  from  a  decree  of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Nebraska  enforcing  the  liability  of  the  appellants  as  share- 
holders of  the  American  National  Bank  of  Omaha.  In  December,  1805,  the 
managing  officers  of  that  bank  anticipated  the  withdrawal,  about  the  first 
of  the  following  year,  of  a  large  amount  of  deposits.  The  condition  of  the 
bank  was  such  that  it  had  not  available  funds  sufficient  to  meet  the  expected 
demands  and  to  thereafter  continue  in  business  and  comply  with  the  re- 
quirements of  the  national  banking  act.  Consequently  on  December  21,  1895, 
a  contract  was  entered  into  with  the  Union  National  Bank  of  the  same  city, 
the  terms  of  which^  so  far  as  need  be  recited,  are  as  follows:  The  Union 
National  assumed  the  payment  of  the  liabilities  of  the  American  National 
to  its  depositors  and  on  account  of  bills  payable,  and  in  return  was  to  re- 
ceive its  cash,  cash  items,  and  such  bills  receivable  as  the  former  was  willing 
to  accept  at  par  and  without  recourse.  The  difference  between  the  aggregate 
of  the  amounts  so  received  and  the  gross  amount  of  liabilities  assumed  was  to 
be  represented  by  three  nonnegotlable  promissory  notes  of  the  American  Na- 
tional, the  payment  of  which  was  to  be  secured  by  a  pledge  of  all  of  its  re- 
maining assets  to  Thomas  h.  Kimball  as  trustee.  This  contract  was  carried 
out.  The  Union  National  moved  into  and  took  possession  of  the  quarters  of  the 
retiring  bank.  It  was  ascertained  that  the  total  indebtedness  of  the  American 
National  on  account  of  deposits,  demand  and  time  certificates  and  bills  pay- 
able, which  were  assumed  by  the  Union  National,  amounted  to  $289,097.30; 
that  the  cash,  cash  items,  and  bills  receivable  taken  without  recourse  by  the 
Union  National  aggregated  $88,097.30;  that  a  balance  of  $201,000  remained. 
To  evidence  this  balance  the  president  and  cashier  of  the  American  National 
executed  to  the  Union  National  three  nonnegotlable  promissory  notes,  each 
for  $67,000,  payable,  respectively,  in  one,  two,  and  three  years  from  their 
date,  December  23,  1895.  In  accordance  with  the  contract  the  remaining  as- 
sets of  the  American  National  were  placed  in  the  hands  of  Thomas  L.  Kim- 
ball, the  president  of  the  American  National,  as  trustee  for  the  contracting 
parties  and  for  the  protection  of  their  respective  rights  under  the  contract 
Kimball  as  trustee  retained  possession  and  controlled  the  collection  of  them 
until  his  death,  which  occurred  during  the  pendency  of  the  complainant's 
suit,  when  his  successor,  James  Burness,  was  appointed  and  thereafter  con- 
tinued in  the  performance  of  the  trust  duties.  The  assets  which  were  pledged 
to  the  Union  National,  although  of  large  amount  in  face  value,  were  found  to 
be  of  little  actual  worth.  The  execution  of  the  contract  of  December  21, 
1895,  by  the  president  and  cashier  of  the  American  National,  was  directed  by 
resolution  of  the  board  of  directors  of  that  bank.  On  January  14,  1896,  an 
annual  meeting  of  the  shareholders  of  that  bank  was  held,  at  which  were  rep- 
resented 1,665%  shares  out  of  a  total  of  2,000.  At  this  meeting  a  resolution 
was  adopted  instructing  the  directors  to  take  action  looking  to  the  liquida- 
tion of  the  bank.  On  February  26,  1896,  another  meeting  of  the  shareliolders 
was  held,  alt  which  were  represiented  1,696  shares,  and  at  which  a  resolution 
for  the  voluntary  liquidation  of  the  bank  was  adopted  by  an  affirmative 
vote  of  1,639%  shares.    Thomas  L.  Kimball,  theretofore  appointed  as  trustee 
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of  tbe  remaining  assets  of  the  bank,  by  the  contract  of  December  21,  1895» 
was  designated  In  the  resolution  as  the  agent  and  tmstee  of  the  shartiioldeni 
In  tbe  llQnldatlon  jiroosedlngs.  All  of  the  sabseqoent  proceedings  provided  by 
law  for  voluntary  liquidation  were  thereupon  duly  adopted.  The  Union 
National  fulfilled  its  obligations  under  the  contract,  having  taken  up  the  lia- 
bilities assumed  by  it  It  being  found  that  the  trustee  was  meeting  with  lit- 
tle success  in  the  collection  of  the  assets,  and  that  tbe  principal  of  the  note 
first  maturing  had  been  but  slightly  reduced,  this  suit  was  instituted  August 
8,  189S,  by  Sumner  Wallace,  a  citizen  of  New  Hampshire,  as  the  assignee  of 
the  note,  against  the  Union  National,  Thomas  L.  Kimball,  trustee,  and  the 
American  National  and  its  stockholders,  including  the  appellants.  By  an 
amended  bill  the  complainant  sought,  on  behalf  of  himself  and  all  of  the  other 
creditors  of  the  American  National,  the  winding  up  of  the  affairs  of  that 
bank,  the  determination  of  the  amount  due  him  upon  his  note,  the  subjec- 
tion of  the  remaining  assets  to  the  payment  of  his  claim,  the  ascertainment 
of  all  of  the  creditors  and  the  amounts  of  their  claims,  and  the  enforcement 
of  the  liability  of  the  stockholders.  The  complainant  had  not  reduced  his 
note  to  Judgment  prior  to  the  institution  of  the  suit  During  the  progress  of 
the  suit  the  uncollected  assets  were  sold  by  order  of  the  court  and  the  pro- 
ceeds accounted  for.  Upon  final  hearing  a  decree  was  entered  ascertaining 
the  amounts  due  the  complainant  and  the  Union  National  after  the  applica- 
tion of  all  credits,  the  number  of  shares  of  stock  held  by  each  shareholder  of 
the  Americal  National,  and  against  each  defendant  shareholder  for  $97.28  per 
share  of  stock  held  by  him.  The  amount  of  the  recovery  was  appropriately 
apportioned  between  the  two  creditors.  From  this  decree  the  appeals  were 
prosecuted. 

W.  W.  Morsman,  Howard  B.  Smith,  and  Richard  S.  Horton,  for 
appellants. 

R.  S.  Hall  (J.  H,  McCuUoch  and  James  H.  Macomber,  on  the  brief), 
for  appellees. 

Before  SANBORN,  THAYER,  and  HOOK,  Circuit  Judges. 

HOOK,  Circuit  Judge,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court 

The  complainant,  a  citizen  of  New  Hampshire,  sued  as  the  assignee 
of  a  nonnegotiable  promissory  note.  His  assignor,  the  payee  of  the 
note,  is  a  national  bank  located  in  the  state  of  Nebraska,  and  is  therefore 
to  be  deemed  a  citizen  of  that  state  so  far  as  concerns  the  question  of 
jurisdiction.  Most  of  the  appellants  are  also  citizens  of  Nebraska. 
This  being  so,  some  ground  of  federal  jurisdiction  other  than  diversity 
of  citizenship  must  be  found  to  exist  to  justify  the  maintenance  of  the 
suit  against  them.  May  it  be  found  in  the  provisions  of  the  acts  of 
Congress  relating  to  cases  for  the  winding  up  of  the  affairs  of  national 
bankin£f  associations  and  to  enforce  the  liability  of  shareholders  of 
such  associations  as  may  have  gone  into  voluntary  liquidation?  It  is 
obvious  that  any  case  of  such  a  character  would  be  one  arising  under 
the  laws  of  the  United  States  of  which,  in  the  absence  of  some  specific 
limitation  of  tiie  general  grant  of  jurisdiction,  a  Circuit  Court  would 
have  cognizance  irrespective  of  the  citizenship  of  the  parties. 

The  statutes  which  are  pertinent  to  this  question  are  as  follows : 

^Anj  [national  banking]  association  may  go  into  Uqnldation  and  be  closed 
try  the  vote  of  its  shareholders  owning  two-thirds  of  its  stock."  Section  5220 
Bev.  St.  [U.  S.  Comp.  St  1901,  p.  8503]. 

'That  when  any  national  banking  association  shall  have  gone  into  Uq- 
nldation  under  the  provisions  of  section  five  thonsand  two  hundred  and 
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twenty  of  said  statutes,  the  Indlvldnal  liability  of  the  shareholders  provided 
for  by  section  fifty-one  hundred  and  fifty-one  of  said  statutes  may  be  en- 
forced by  any  creditor  of  such  association  by  bill  In  equity,  in  the  nature  of 
a  creditor's  bill,  brought  by  such  creditor  on  behalf  of  himself  and  of  all  other 
creditors  of  the  association,  against  the  shareholders  thereof,  in  any  court 
of  the  United  States  haying  original  jurisdiction  in  equity  for  the  district 
In  which  such  association  may  have  been  located  or  established."  Act  of 
June  80,  1876.  a  156,  S  2,  19  Stat  63  [U.  S.  CJomp.  St  1901,  p.  3509]. 

"That  the  jurisdiction  for  suits  hereafter  brought  by  or  against  any  asso- 
ciation established  under  any  law  providing  for  national  banking  associations, 
except  suits  between  them  and  the  United  States,  or  its  oflicers  and  agents, 
shall  be  the  same  as,  and  not  other  than,  the  jurisdiction  for  suits  by  or 
against  banks  not  organized  under  any  law  of  the  United  States  which  do  or 
might  do  banking  business  where  such  national  banking  association  may  be 
doing  business  when  such  suits  may  be  begun:  and  all  laws  and  parts  of 
laws  of  the  United  States  inconsistent  with  this  proviso  be,  and  the  same  are 
hereby,  repealed."  Proviso  to  section  4,  Act  of  July  12,  1882,  c.  290,  22  Stat 
163  [U.  S.  Ck)mp.  St  1901,  p.  8458]. 

**That  all  national  banking  associations  established  under  the  laws  of  the 
United  States  shall,  for  the  purpose  of  all  actions  by  or  against  them,  real, 
personal,  or  mixed,  and  all  suits  in  equity,  be  deemed  citizens  of  the  states 
in  which  they  are  respectively  located;  and  in  such  cases  the  circuit  and 
district  court  shall  not  have  Jurisdiction  other  than  such  as  they  would 
have  in  cases  between  individual  citizens  of  the  same  state.  The  provisions 
of  this  section  shall  not  be  held  to  afPect  the  jurisdiction  of  the  courts  of  the 
United  States  in  cases  commenced  by  the  United  States  or  by  direction  of  any 
oflicer  thereof,  or  cases  for  winding  up  the  affairs  of  any  such  bank."  Act 
of  Aug.  18,  1888,  c.  866,  «  4,  25  Stat  436  [U.  S.  Gomp.  St  1901,  p.  514]. 

Section  2  of  the  act  of  June  30,  1876,  was  not  repealed  either  by  the 
act  of  July  12,  1882,  or  by  the  judiciary  act  of  August  13,  1888.  The 
former  authorizes  suits  against  shareholders  for  the  enforcement  of 
their  statutory  liability,  while  the  two  latter  relate  exclusively  to  suits 
by  or  against  the  banking  associations  themselves.  These  subject- 
matters,  while  closely  related,  are  in  a  legal  sense  quite  different  But 
even  if  the  later  acts  could  be  said  to  cover  in  a  general  way  the  purpose 
of  the  first,  nevertheless,  under  well-known  rules  of  statutory  con- 
struction, the  law  prescribing  the  special  remedy  in  a  particular  case 
would  stand  unrepealed.  That  it  is  still  in  force  and  operative  has 
been  judicially  recognized.  Commercial  Nat  Bank  v.  Weinhard,  192 
U.  S.  243, 260,  24  Sup.  Ct  263, 48  L*  Ed.  425 ;  McDonald  v.  Thompson. 
184  U.  S.  71,  76,  22  Sup.  Ct.  297,  46  L.  Ed.  437;  King  v.  Pomeroy, 
121  Fed.  287,  68  C.  C.  A.  209 ;  WUliamson  v.  Bank,  116  Fed.  793, 
52  C.  C.  A.  1. 

Prior  to  the  act  of  July  12, 1882,  relating  to  national  banking  associa- 
tions, tiie  Circuit  Courts  of  the  United  States  had  general  cognizance 
of  suits  by  or  against  national  banks,  but  by  the  proviso  of  section  4  of 
that  act  such  banks  were  placed,  for  purposes  of  jurisdiction,  in  the 
category  of  domestic  corporations  of  the  states  in  which  they  were  re- 
spectively located,  with  an  exception  as  to  "suits  between  them  and  the 
United  States  or  its  officers  and  agents."  This  proviso  was  excerpted 
from  the  act  of  1882,  and  embodied,  with  some  change  of  phraseol- 
ogy, in  section  4  of  the  judiciary  act  of  March  3,  1887,  and  of  the  cor- 
rective act  of  August  13,  1888,  the  exception  being  expressed  as  fol- 
lows : 

''Tbe  provisions  of  this  section  shall  not  be  held  to  affect  the  Jurisdiction  of 
the  courts  of  the  United  States  In  cases  commenced  by  the  United  States  or 
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toy  direction  of  any  officer  ttiereof  or  cases  for  winding  up  tlie  affairs  of  any 
such  bank.** 

Cases  of  the  latter  cliaracter  were  not  in  terms  excepted  from  the 
prohibition  of  the  act  of  1882.  It  seems  clear  that  section  4  of  the 
act  of  1888  was  intended  to  displace  and  to  be  a  substitute  for  the 
proviso  of  section  4  of  the  earlier  act. 

It  was  not  the  purpose  of  Congress,  by  either  of  these  acts,  to  wholly 
deprive  the  Circuit  Courts  of  jurisdiction  of  suits  by  or  against  na- 
tional banks  arising  from  the  subject-matter  thereof.  A  suit  which 
may  be  brought  in  a  Circuit  Court  by  or  against  a  citizen  of  a  state 
because  it  arises  under  the  Constitution,  laws,  or  treaties  of  the  United 
States  may  for  the  same  reason  be  brought  in  such  court  by  or  against 
a  national  bank  located  in  the  same  state.  Petri  v.  National  Bank, 
142  U.  S.  644,  647,  12  Sup.  Ct.  325,  36  L.  Ed.  1144.  All  that  was  in- 
tended was  that  jurisdiction  should  no  longer  be  asserted  solely  on  the 
ground  of  the  federal  origin  of  such  banks — ^merely  because  of  the 
source  of  their  incorporation.  In  respect  of  jurisdiction  they  are  to 
be  considered  as  though  they  were  organized  under  the  laws  of  the 
states  in  which  they  are  respectively  located. 

So  far,  therefore,  as  the  case  at  bar  may  be  considered  as  one  to  en- 
force the  liability  of  the  stockholders  of  a  national  bank  which  has 
gone  into  voluntary  liquidation,  the  jurisdiction  of  the  Circuit  Court 
is  sustained  by  section  2  of  the  act  of  June  30,  1876. 

But  a  broader  and  more  satisfactory  ground  may  be  found  in  the 
provisions  of  the  act  of  August  13,  1888.  Section  1  of  that  act  in 
general  terms  confers  jurisdiction  of  causes  arising  under  the  laws 
of  the  United  States,  while  those  which  are  brought  to  wind  up  the 
affairs  of  national  banks  are  expressly  excepted  from  the  prohibitions 
of  section  4. 

A  suit  against  an  insolvent  national  bank  which  has  gone  into  volun- 
tary liquidation  to  enforce  a  specific  lien,  or  to  enforce  and  judicially 
administer  a  trust  previously  created  by  contract,  or  to  enforce  and 
judicially  administer  the  trust  arising  from  the  insolvency  and  proceed- 
ings in  liquidation,  is  a  suit  arising  under  the  laws  of  the  United  States. 
It  is  also  a  suit  to  wind  up  the  affairs  of  such  bank.  The  same  is  true 
of  a  suit  to  enforce  the  liability  of  the  stockholders  of  such  a  bank. 
In  Guarantee  Co.  v.  Hanway,  104  Fed.  369,  44  C.  C.  A.  312,  it  was  held 
by  this  court  that  an  action  to  recover  a  judgment  against  an  agent  se- 
lected by  the  stockholders  of  a  national  bank  to  succeed  a  receiver  ap- 
pointed by  the  Comptroller  of  the  Currency,  and  to  enforce  the  same 
against  the  assets  of  the  bank,  is  in  effect  a  case  to  wind  up  its  affairs, 
under  section  4  of  the  act  of  1888.  This  case  was  followed  in  Inter- 
national Trust  Co,  V.  Weeks  (C.  C.)  116  Fed.  898,  a  suit  to  recover  on 
a  covenant  in  a  lease  from  an  agent  appointed  by  the  stockholders  of  a 
national  bank  to  close  its  affairs.  On  appeal  the  jurisdiction  of  the 
court  was  upheld  by  virtue  of  section  4  of  the  act  of  1888.  Weeks  v. 
Trust  Co.,  126  Fed.  379,  60  C.  C.  A.  236.  See,  also,  Snohomish 
County  V.  National  Bank  (C.  C.)  81  Fed.  518,  which  was  a  suit  to  enjoin 
the  stockholders'  agent,  engaged  in  winding  up  the  affairs  of  the  bank, 
from  proceeding  further,  and  to  procure  the  appointment  of  a  receiver 
to  take  charge  of  the  remaining  assets. 
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The  tangible  assets  of  an  insolvent  national  bank  which  is  in  the 
process  of  liquidation  constitute,  in  the  hands  of  the  liquidating  agent, 
a  trust  fund  for  the  primary  benefit  of  creditors,  and  so  of  the  liability 
of  the  shareholders  of  a  bank  similarly  circumstanced. 

In  King  v.  Pomeroy,  supra,  it  was  said  that  the  enforcement  of  the 
liability  of  the  stockholders  of  a  national  bank  in  process  of  liquidation 
and  the  distribution  of  the  proceeds  "is  as  much  a  part  of  the  liquida- 
tion of  the  debts  of  the  bank  as  the  collection  and  distribution 
of  the  proceeds  of  its  bills  receivable  or  any  other  of  its  assets." 
There  is  no  sound  reason  why,  at  the  suit  of  one  or  more  creditors  on 
behalf  of  all  for  the  winding  up  of  the  affairs  of  the  bank,  there  may  not 
be  had,  if  so  desired,  a  complete  judicial  administration  of  the  affairs 
of  the  bank,  an  ascertainment  of  the  valid  and  subsisting  claims  against 
it,  an  enforcement  of  the  trusts  in  respect  of  both  the  assets  and  the 
capital  stock,  and,  finally,  the  distribution  of  the  avails.  Nor  would  a 
bill  for  such  comprehensive  relief  be  multifarious.  Richmond  v.  Irons, 
121  U.  S.  27,  7  Sup.  Ct.  788,  30  L-  Ed.  864.  All  of  these  results  are 
accomplished  in  an  involuntary  proceeding  in  liquidation  under  the  di- 
rection of  the  Comptroller  of  the  Currency,  which  is  said  to  constitute 
but  one  continuous  transaction;  and,  as  was  observed  by  the  Supreme 
Court: 

*'When  In  the  case  of  volnntary 'liquidation  the  proceeding  is  instituted  hj 
one  or  more  creditors  for  the  benefit  of  all,  by  means  of  the  jurisdiction  of  a 
court  of  equity,  there  seems  to  be  no  reason  why  the  nature  of  the  proceeding 
should  be  considered  as  changed.  •  •  •  The  t^o  subjecta  of  applying  the 
assets  of  the  bank  and  enforcing  the  liability  of  the  stockholders,  howerer 
otherwise  distinct,  are  by  the  statute  made  connected  parts  of  the  whole 
series  of  transactions  which  consUtote  the  liquidation  of  the  affairs  of  the 
bank."    Richmond  ▼.  Irons,  supra. 

It  was  not  essential  to  the  maintenance  of  the  suit  in  the  court  bdow 
that  the  complainant  should  have  first  reduced  his  demand  to  judgment 
The  debtor  hank  was  insolvent  and  had  gone  into  voluntary  liquidation. 
The  complainant,  a  contract  creditor,  asserted  a  lien  by  way  of  pledge 
upon  all  of  the  undisposed  assets  of  the  bank  and  sought  the  establish- 
ment of  his  claim.  All  of  such  assets  had  been  placed  in  the  hands  of  a 
defendant,  who,  by  express  contract,  was  constituted  a  trustee  for  the 
primary  benefit  of  the  Union  National,  which  became  a  creditor  by  the 
assumption  and  payment  of  the  demands  of  all  of  the  other  creditors  of 
the  bank ;  and  the  complainant,  as  an  assignee  of  the  Union  National, 
sought  the  enforcement  of  the  trust  thereby  created.  The  defendant, 
who  was  trustee  under  the  contract,  was  also  the  liquidatii^  agent  or 
trustee  by  virtue  of  his  selection  and  appcmitment  by  the  stodcholders 
acting  in  the  liquidation  proceedings. 

A  suit  for  the  enforcement  of  a  Hen  or  for  the  enforcement  and  ad- 
ministration of  a  trust  is  one  peculiarly  of  equitable  cognizance,  and 
may  be  maintained  by  a  contract  creditor  whose  demand  has  not  been 
reduced  to  judgment.  Day  v.  Washburn,  »4  How.  352,  16  L.  Ed.  712; 
Case  V.  Beauregard,  101  U,  S.  688,  26  L.  Ed.  1004;  Townsend  v. 
Vanderwerker,  160  U.  S.  171,  178,  16  Sup.  Ct.  258,  40  h.  Ed.  383; 
Clews  V.  Jamieson,  182  U.  S.  461,  478,  21  Sup.  Ct.  846,  46  L.  Ed.  1183. 
In  Oelrichs  v.  Spain,  82  U.  S.  211,  21  L.  Ed.  43,  the  court  said  that 
whenever  an  element  of  trust  existed  jurisdiction  in  equity  was  always 
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conferred.  In  these  respects  the  case  at  bar  differs  from  those  cited 
by  the  appellants.  Jones  v.  Green,  68  U.  S.  330,  17  L.  Ed.  653 ;  Smith 
V.  R.  Co.,  99  U.  S.  398,  26  L.  Ed.  437 ;  Scott  v.  Neely,  140  U.  S.  106, 
11  Sup.  Ct.  712,  36  L.  Ed.  358;  Nat.  Tube  Works  Co.  v.  Ballou,  146 
U.  S.  617, 13  Sup.  Ct  166,  36  L.  Ed.  1070 ;  HoUins  v.  Brierfield  Co.,  150 
U.  S.  371,  14  Sup.  Ct.  127,  37  L.  Ed.  1113.  In  the  first  three  of  these 
cases  the  absence  of  a  lien  was  especially  noticed,  and  in  the  last  the  ab- 
sence of  both  a  lien  and  an  enforcible  trust.  It  is  no  doubt  true  that 
the  mere  insolvency  of  a  corporation  will  not  in  itself  justify  the  main- 
tenance of  a  suit  in  equity  by  a  simple  contract  creditor,  and  that  the 
trust  which  is  frequently  spoken  of  as  arising  from  that  condition  is 
not  an  express  trust  which  attaches  to  the  property  of  the  insolvent  for 
the  direct  benefit  of  the  creditor,  but  is  merely  one  sub  modo,  which 
is  recognized  in  the  judicial  administration  of  the  affairs  of  the  in- 
solvent corporation.  But  when  insolvency  is  accompanied,  as  in  this 
case,  by  a  conveyance  of  assets  to  a  trustee  and  a  pledge  thereof  for 
the  benefit  of  creditors,  and  this  is  followed  by  affirmative  proceedings 
in  liquidation  especially  authorized  by  law  and  the  selection  by  the 
shareholders  of  the  same  trustee  as  their  liquidating  agent,  an  express 
trust  does  attach  to  the  assets  of  the  insolvent  corporation  for  the  direct 
benefit  of  the  creditors.  Such  a  lien  may  be  enforced  and  such  a  trust 
may  be  judicially  administered  at  the  suit  of  a  simple  contract  creditor, 
and  a  court  having  lawfully  acquired  jurisdiction  may,  to  give  com- 
plete relief,  proceed  with  the  enforcement  of  the  liability  of  the  share- 
holders. Richmond  v.  Irons,  supra ;  King  v.  Pomeroy,  supra.  In  this 
connection  it  may  be  observed  that  while  in  section  1  of  the  act  of  1876 
it  is  expressly  provided  that  a  creditor  who  is  entitled  to  call  upon  the 
Comptroller  of  the  Currency  to  institute  involuntary  proceedings  against 
a  national  bank  must  have  reduced  his  demand  to  judgment,  by  section 
2  "any  creditor"  may  file  a  bill  against  the  shareholders  of  a  bank  in 
voluntary  liquidation. 

It  is  contended  that  in  making  the  contract,  executing  the  notes, 
and  transferring  its  assets  the  American  National  transcended  its  cor- 
porate powers,  and  that  no  debt  was  thereby  created  which  could  be 
enforced  against  its  shareholders.  Ward  v.  Joslin,  186  U.  S.  142, 
22  Sup.  Ct  807,  46  L.  Ed.  1093.  We  may  at  the  outset  omit  any  con- 
sideration of  what  might  be  the  case  were  these  transactions  dependent 
alone  upon  the  authority  of  the  officers  and  board  of  directors  of  the 
bank,  for  the  evidence  shows  clearly  that  what  was  done  by  them  was 
ratified  and  confirmed  by  the  shareholders.  The  contract  of  December 
21,  1895,  was  executed  by  Thomas  L.  Kimball  as  president  of  the 
American  National  pursuant  to  the  instruction  of  a  resolution  of  its 
board  of  directors.  At  the  annual  meeting  of  the  shareholders  held 
January  14,  1896,  at  which  1,666  out  of  a  total  of  2,000  shares  of  stock 
were  represented,  the  contract  was  read,  and  an  explanation  made  by 
the  president  of  the  condition  of  the  bank  which  led  up  to  and  made 
its  execution  necessary.  This  was  followed  at  the  same  meeting  by 
the  adoption  of  a  resolution,  by  the  votes  of  those  representing  more 
than  1,600  shares  of  stock,  instructing  the  directors  to  take  action  look- 
ing to  the  liquidation  of  the  bank.  Pursuant  to  this  resolution  another 
meeting  of  the  shareholders  was  held  February  26,  1896,  1^696  shares 
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being  represented,  at  which  a  formal  resolution  for  liquidation  in  ac- 
cordance with  sections  6220  and  6221  of  the  Revised  Statutes  was 
adopted  by  a  vote  of  those  owning  1,639^  shares,  being  some  300  more 
than  were  necessary  under  the  law.  In  this  resolution  it  was  provided 
that  "Thos.  L.  Kimball  be  and  he  is  hereby  appointed  the  agent  and 
trustee  of  the  shareholders  of  such  bank  to  effect  such  liquidation," 
The  significance  of  this  appointment  is  apparent  when  it  is  recalled  that 
Kimball  was  also  designated  as  the  agent  or  liquidating  trustee  in  the 
contract  of  December  21,  1896.  Another  shareholders'  meeting  was 
held  January  12,  1897,  at  which  1,631  shares  were  represented,  and  at 
this  meeting  there  was  presented  a  comparative  statement  over  the  sig- 
nature of  Thomas  L.  Kimball,  trustee,  showing  the  condition  of  the 
bank  on  December  21,  1896,  when  the  contract  was  made,  and  on  Jan- 
uary 1,  1897.  It  included  an  account  of  transactions  during  the  prog- 
ress of  the  liquidation,  and  an  expression  of  views  as  to  the  best  coarse 
to  be  pursued  with  reference  to  the  remaining  assets.  Reference  was 
definitely  and  explicitly  made  in  this  statement  to  the  Union  National 
and  to  the  payment  to  it  of  proceeds  of  collections  which  had  been  made 
by  the  trustee.  It  was  ordered  to  be  spread  upon  the  records  of  the 
bank.  Shortly  after  the  execution  of  the  contract  of  December  21, 
1896,  and  before  the  adoption  of  the  resolution  for  liquidation,  a  writ- 
ing containing  an  express  ratification  of  the  action  of  the  directors  in 
respect  of  the  contract  between  the  two  banks  was  executed  by  the  own- 
ers of  more  than  two-thirds  of  the  stock  of  the  American  National. 
At  no  meeting  of  the  shareholders,  so  far  as  the  record  shows,  was 
there  any  word  of  criticism  or  objection  to  the  transaction  with  the 
Union  National  except  so  far  as  it  may  be  gathered  from  the  mere  fact 
that  a  small  number  of  shares  were  voted  against  the  resolution  for 
liquidation.  When  it  is  considered  that  the  Union  National  was  en- 
gaged in  carrying  out  its  part  of  the  contract,  was  disbursing  its 
funds  in  taking  up  and  caring  for  the  contracts,  debts,  and  engagements 
of  the  American  National,  the  duty  of  the  shareholders  of  the  latter  in 
meeting  assembled  to  then  repudiate  the  transaction,  if  they  ever  desired 
to  do  so,  was  imperative.  Instead  of  so  doing  they  supplemented  the 
transaction  with  the  Union  National  by  proceedings  in  voluntary 
liquidation  adopted  by  a  vote  largely  in  excess  of  that  required  by  law 
and  conducted  such  liquidation  in  connection  with  and  as  part  of  the 
performance  of  the  contract  of  December  21,  1895.  Every  considera- 
tion of  equity,  good  conscience,  and  justice  leads  to  the  conclusion  that 
the  shareholders  should  be  held  to  have  ratified  and  approved  of  what 
was  done  and  what  was  then  being  done. 

So  far  as  the  Union  National  was  concerned  the  transaction  between 
the  two  banks  was  in  the  exercise  of  its  ordinary  powers  as  a  banking 
association.  Schofield  v.  Bank,  97  Fed.  282,  38  C.  C.  A.  179.  When 
the  contract  was  entered  into  the  American  National  was  confronted  by 
an  emergency.  A  withdrawal  from  the  bank  of  a  large  amount  of  de- 
posits was  anticipated,  and  it  had  not  the  money  or  available  cash  re- 
sources to  meet  it  and  thereafter  continue  business.  At  the  time,  as 
subsequent  experience  demonstrated,  the  bank  was  in  fact  hopelessly 
insolvent.  But  in  the  light  of  the  conditions  which  were  known  it  was 
within  the  power  of  the  officers  and  directors  of  that  bank  to  make  the 
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contract  of  December  21,  1895,  with  the  approval  of  the  shareholders 
owning  a  larger  proportion  of  the  capital  stock  than  was  necessary 
under  the  law  in  case  of  a  voluntary  liquidation. 

The  expression  "usual  course  of  business"  as  one  of  limitation  upon 
the  powers  of  a  corporation  is  generally  referable  to  the  activities  of 
a  going  concern,  and  has  little,  if  any,  application  to  one  which  is  upon 
the  threshold  of  liquidation  because  of  insolvency.  In  the  latter  condi- 
tion the  managing  officers  of  a  corporation,  with  the  approval  of  the 
shareholders,  may  make  any  fair  and  equitable  disposition  of  its  assets 
which,  not  being  in  violation  of  any  provision  of  law,  will  insure  the 
payment  of  all  of  its  debts  and  is  reasonably  calculated  to  preserve  the 
largest  equity  for  its  shareholders.  In  such  an  emergency  a  corpora- 
tion should  not  be  held  to  be  helpless  and  incapable  of  an  act  of  duty 
to  creditors,  and  of  preservation  of  the  interests  of  its  shareholders 
merely  because  it  may  be  outside  of  the  usual  routine  or  course  of  its 
business. 

In  the  case  at  bar  all  of  the  obligations  of  the  American  National  to 
the  government  were  fully  performed,  no  duty  was  omitted  which 
called  for  the  interposition  of  the  Comptroller  of  the  Currency,  and  no 
federal  statute  was  violated.  Upon  insolvency  and  the  institution  of 
proceedings  in  liquidation  the  assets  of  a  national  bank  stand  pledged 
by  law  to  the  payment  of  the  debts,  and  the  surplus,  if  any,  to  a  ratable 
distribution  among  the  shareholders.  The  contract  which  is  attacked 
by  the  appellants  was  intended  to  accomplish  nothing  substantially 
different.  Instead  of  many  creditors  to  be  dealt  with,  it  was  arranged 
that  there  should  be  one  whose  demands  should  embrace  those  of  all 
of  the  others.  And  in  considering  the  relation  of  the  Union  National 
and  the  complainant,  its  assignee,  to  the  American  National,  we  need 
not  stop  at  tiie  three  notes  which  they  hold.  In  the  same  sense  that 
a  shareholder  may  go  behind  a  judgment  recovered  against  his  corpora- 
tion to  show  the  character  of  tiie  indebtedness  which  it  represents,  so 
in  a  case  like  the  one  in  hand  may  a  creditor,  holding  a  note  of  the 
bank,  show,  if  necessary,  the  nature  of  the  debt  which  is  evidenced 
thereby.  In  equity  the  claims  of  the  complainant  and  the  Union  Na- 
tional represent  the  "contracts,  debts,  and  engagements"  of  the  Ameri- 
can National  for  which  the  stockholders  of  the  latter  are  responsible 
in  accordance  with  the  provisions  of  section  6151  of  the  Revised  Stat- 
utes [U-  S.  Comp.  St.  1901,  p.  3465]. 

The  complaint  made  on  behalf  of  some  of  the  appellants  on  account 
of  the  computation  of  interest  upon  the  claims  of  the  creditors  was  not 
made  the  subject  of  an  assignment  of  error,  and  is  therefore  not  con- 
sidered. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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BEBS  et  aL  T.  OLMSTEIX 
(Oircait  Court  of  Appeals,  Sixth  CSrcait    Februarx  7t  1905.) 

1.  Federal  Couvts— Foixowxno  State  DBoznoNa— Yauditt  of  MimioxPAXi 

BONDGU 

The  federal  courts,  In  determining  the  ralidity  of  a  legislatire  act,  un- 
der which  municipal  bonds  In  suit  were  Issued,  under  the  state  Consti- 
tution, will  follow  the  construction  placed  upon  the  Constitution  by  the 
highest  court  of  the  state  at  the  time  the  bonds  were  issued  and  sold. 

[Ed.  Note. — ^Tor  cases  in  point  see  rol.  13,  Cent  Dig.  Courts,  |  956. 

State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Wilson 
T.  Perrin,  11  a  a  A.  71 ;  Hill  t.  Hlte.  20  C.  a  A.  658.] 

2.  MuNiciPAx.  Bonds— Road  IMPB0TEMER1^— Yaliditt  ot  Ohio  Statute. 

Act  Ohio  March  21,  1894  (91  Ohio  Laws,  p.  543),  which  authorised  coun- 
ties of  a  certain  population,  on  petition  of  a  majority  of  the  landowners 
in  any  election  precinct,  to  leyy  an  extra  tax  thereon,  and  an  issuance  of 
bonds  in  anticipation  of  such  tax,  for  improvement  of  the  public  roads, 
was  not  a  law  of  a  general  nature  within  the  meaning  of  Const  OhlOv 
art  2,  I  26,  providing  that  "all  laws  of  a  general  nature  shall  have  a 
uniform  operation  throughout  the  state,"  as  such  provision  was  judi- 
cially construed  by  the  Supreme  Court  of  the  state  when  such  act  was 
passed,  and  bonds  issued  thereunder  are  valid  and  enfprceable,  although, 
subsequent  to  their  issuance,  a  construction  was  placed  upon  the  consti* 
tutlonal  provision  which  would  render  the  act  Invalid. 

8»  Statutes— CoNSTiTUTionALiTT— Act  Confbbbino  Corporate  Powers. 

The  mere  fact  that  a  special  legislative  act  authorizing  the  appoint- 
ment by  a  county  board  of  road  commissioners  for  a  district  in  certain 
cases  declares  that  such  commissioners  "shall  be  a  body  corporate  with 
the  powers  and  duties  hereinafter  specified'*  does  not  render  the  act  in- 
valid under  Const  Ohio,  art  13,  |  1,  providing  that  "the  General  Assem- 
bly shall  pass  no  special  act  conferring  corporate  powers,*'  as  such  pro- 
vision is  construed  by  the  Supreme  Court  of  the  state,  where  the  powers 
and  duties  enumerated  are  only  such  as  are  ordinarily  conferred  and  im- 
posed upon  officers  or  boards  charged  with  the  supervision  of  public  Im- 
provements. 

A.  MuRiGiPAL  Bonds— Road  Improvements— Estoppel  by  Recitals. 

Under  Act  Ohio  March  21,  1894  (91  Ohio  Laws,  p.  543),  which  authorizes 
the  board  of  commissioners  of  a  county,  on  petition  therefor,  to  appoint 
road  commissioners  for  a  district  who  shall  have  power  to  issue  bonds 
'  for  road  improvements,  to  be  attested  and  registered  by  the  county  au- 
ditor, and  at  once  reported  to  the  county  board,  which  has  general  charge 
of  the  Improvement  and  the  levying  of  the  tax  to  pay  the  bonds,  with 
power  to  remove  any  of  the  road  commissioners  and  fill  the  vacancy,  such 
commissioners,  in  the  issuance  of  the  bonds,  as  well  as  in  supervising  the 
work  done,  act  simply  as  agents  for  the  county  board,  and  recitals  made 
by  them  in  the  bonds  that  all  things  required  by  the  act  as  conditions 
precedent  to  their  issuance  have  been  properly  done  and  performed  must 
be  regarded  as  having  been  made  by  authority  of  the  county  board, 
and  create  an  estoppel  in  favor  of  a  bona  fide  purchaser  of  the  bonds, 
which  precludes  a  defense  thereto  on  the  ground  of  any  irregularity  in 
the  action  of  the  board  as  well  as  of  the  road  commissioners. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

Saltzgaber,  Hoke  &  Osbom,  Brown  &  Geddes,  and  Chas.  A. 
Schmettau,  for  plaintiffs  in  error. 

William  B.  Sanders  (Squire,  Sanders,  &  Dempsey,  of  counsel), 
for  defendant  in  error. 
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Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

RICHARDS,  Circuit  Judge.  This  action  involves  the  validity 
of  $30,000  of  bonds,  $10,000  issued  on  Au^st  14,  1894,  and  $20,000 
on  February  16,  1895,  the  proceeds  of  Which  were  used  for  the  im- 
provement of  the  public  roads  within  a  precinct  of  Van  Wert  coun- 
ty, Ohio,  known  as  "Venedocia  Pike  No.  1."  The  suit  was  brought 
against  the  plaintiffs  in  error,  "Commissioners  of  Venedocia  Pike 
No.  1,"  by  George  G.  Olmsted,  a  bona  fide  purchaser  for  value  of 
coupons  aggregating  $2,010.  The  bonds  and  coupons  were  issued 
under  authority  of  the  act  of  March  21, 1894  (91  Ohio  Laws,  p.  543), 
providing  for  the  improvement  of  public  roads  in  Van  Wert  coun- 
ty, describing  it  by  population.  A  demurrer  to  the  petition  was 
overruled  on  the  authority  of  the  Board  of  Commissioners  v.  Gar- 
diner's Savings  Institution,  119  Fed.  36,  65  C.  C.  A.  614,  decided  by 
this  court  December  2, 1902,  and  an  answer  filed.  The  defenses  re- 
lied on  were  the  unconstitutionality  of  the  act,  and  the  irregularity 
of  the  action  of  the  county  commissioners  under  it.  On  the  trial, 
testimony  tending  to  establish  the  various  defenses  was  excluded, 
and  a  verdict  for  the  plaintiff  directed,  on  the  grounds,  first,  that 
the  act  was  constitutional,  and,  second,  that  the  recitals  in  the  bonds 
estopped  the  defendants  from  setting  up  any  lack  of  regularity  in 
their  issue. 

1.  It  is  urged  the  act  violates  section  26  of  article  2  of  the  Con- 
stitution of  Ohio,  which  provides  that  "all  laws  of  a  general  nature 
shall  have  a  uniform  operation  throughout  the  state."  The  act 
provides  that  upon  the  petition  of  a  majority  of  the  landowners  in 
any  election  precinct  of  a  county,  residing  in  the  county,  the  county 
commissioners,  if  they  deem  it  advisable,  may  improve  the  public 
roads  within  such  precinct,  and  for  that  purpose  may  levy  an  extra 
tax  on  the  property  within  the  precinct ;  the  work  of  improvement 
to  be  done,  and  the  bonds  in  anticipation  of  the  collection  of  the 
tax  to  be  issued,  by  three  road  commissioners  to  be  appointed  by 
the  county  commissioners.  The  act  in  terms  applies  to  "any  county 
of  this  state  which,  at  the  last  federal  census  had,  or  which  at  any 
subsequent  federal  census  shall  have,  a  population  of  not  less  than 
29,060,  and  not  more  than  29,800."  It  may  be  conceded  that  the 
act  did  not  have  a  uniform  operation  throughout  Ohio,  because  Van 
Wert  was  the  only  county  answering  to  this  description.  Field  v. 
Com'rs  Highland  Co.,  36  Ohio  St.  476 ;  Ry.  Co.  v.  Martin,  Treas., 
53  Ohio  St.  386,  400,  41  N.  E.  690.  Was  it  "sl  law  of  a  general  na- 
ture"? This  must  be  determined  by  the  construction  placed  upon 
this  clause  by  the  Supreme  Court  of  Ohio  at  the  time  the  act  was 
passed.  Board  of  Commissioners  v.  Gardiner's  Savings  Institution, 
119  Fed.  36,  47,  66  C.  C.  A.  614 ;  Loeb  v.  Trustees,  179  U.  S.  472, 
491,  21  Sup.  Ct.  174,  45  L.  Ed.  280;  Wilkes  Co.  v.  Coler,  180  U.  S. 
506,  531,  21  Sup.  Ct.  468,  46  L.  Ed.  642.  The  rule  then  in  force  was 
laid  down  in  State  ex  rel.  Hibbs  v.  Commissioners  of  Franklin  Co., 
35  Ohio  St.  468,  decided  at  the  January  term,  1880,  in  which  an  act 
directing  the  commissioners  of  Franklin  county  to  levy  a  special  tax 
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for  the  improvement  of  a  certain  avenue  or  road  was  stistained  on 
the  ground  that  the  law  was  not  one  of  a  general  nature.  This  con- 
tinued to  be  the  controlling  authority  until  overruled  by  Hixson  v. 
Burson,  54  Ohio  St.  470,  43  N.  E.  1000,  decided  April  20,  1896,  in 
which  an  act  providing  for  the  improvement  of  roads  in  Athens 
county  was  held  void  on  the  ground  that  a  law  regulating  road  im- 
provements is  one  of  a  general  nature.  The  Hibbs  Case  was  ex- 
pressly overruled.  It  is  suggested  that  the  act  involved  in  the 
Hibbs  Case  applied  to  but  one  road,  and  therefore  was  necessarily 
local.  It  may  be  admitted  it  was  local  in  its  application,  but  under 
the  decision  in  the  Hixson  Case  it  was  of  a  general  nature,  because 
it  related  to  road  improvements,  and  therefore  the  case  which  held 
it  valid  was  overruled.  The  act  in  the  Hixson  Case  was  also  local 
in  its  application,  being  restricted  to  Athens  county,  but,  being  of 
a  general  nature,  was  held  invalid.  We  are  satisfied  that  under 
this  provision  of  the  Constitution,  as  interpreted  in  the  Hibbs  Case, 
the  act  under  consideration  would  not  have  been  held  unconstitu- 
tional. Board  of  Commissioners  v.  Gardiner's  Savings  Institution, 
119  Fed.  36,  47,  66  C.  C.  A.  614. 

2.  It  is  also  contended  that  this  is  a  special  act  conferring  cor- 
porate powers,  in  violation  of  the  inhibition  of  section  1  of  article 
3  of  the  Constitution  of  Ohio.  Conceding  the  act  applied  only  to 
Van  Wert  county,  and  therefore  was  a  special  one,  did  it  confer 
corporate  powers?  In  determining  this  we  must  look  to  its  oper- 
tion  and  effect.  State  v.  Judges,  21  Ohio  St.  11 ;  State  v.  Hipp,  38 
Ohio  St.  199.  The  mere  fact  that  the  act  declared  that  the  road 
commissioners  who  issued  the  bonds  should  be  a  "body  corporate 
with  the  powers  and  duties  hereinafter  specified,"  did  not  definitively 
determine  that  the  powers  conferred  were  corporate  within  the 
meaning  of  this  constitutional  provision.  We  must  look  to  their 
nature  and  the  object  for  which  they  were  bestowed.  State  v.  Pow- 
ers, 38  Ohio  St.  54,  61.  The  question  is  whether  the  powers  con- 
ferred are  essentially  such  as  are  ordinarily  possessed  by  corpora- 
tions. It  has  reference  to  the  intrinsic  attributes  of  the  board  or 
body  in  question,  and  not  to  the  form  or  manner  in  which  the  pow- 
ers are  exercised.  Obviously,  the  mere  name  given  or  declaration 
made  by  the  Legislature  cannot  furnish  the  test.  If  a  special  act 
should  declare  tiiat  the  body  created  by  it  must  not  be  deemed  a  cor- 
poration, when  in  fact  the  act  conferred  upon  it  all  the  attributes 
and  powers  of  a  corporation,  it  is  clear  that  the  declaration  would 
not  avail  to  avoid  the  inhibition  of  the  Constitution.  The  converse 
of  this  proposition  must  be  equally ^  true.  Article  13  regulates  cor- 
porations, private  and  municipal.  The  first  section  provides  that 
"the  General  Assembly  shall  pass  no  special  act  conferring  cor- 
porate powers";  the  second,  that  "corporations  may  be  formed 
under  general  laws,  but  all  such  laws  may  from  time  to  time  be 
altered  or  repealed";  and  the  sixth,  that  "the  General  Assembly 
shall  provide  for  the  organization  of  cities  and  incorporated  vil- 
lages by  general  laws,"  etc.  County  and  township  organizations 
are  regulated  by  article  10,  the  seventh  section  of  which  provides 
that  "Sie  commissioners  of  counties,  the  trustees  of  townships,  and 
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similar  boards,  shall  have  such  power  of  local  taxation  for  police 
purposes  as  may  be  prescribed  by  law."  Corporate  powers  oeing 
those  which  pertain  to  a  corporation,  which  denote  the  existence  of 
a  corporation,  obviously  they  may  be  conferred  by  either  creating 
a  new  corporation  or  enlarging  an  existing  one.  Under  the  deci- 
sions of  the  Supreme  Court  of  Ohio,  the  well-established  rule  ap- 
pears to  be  that  it  is  only  when  a  law  creates  a  new  corporation  or 
confers  additional  powers  upon  an  existing  one  that  it  confers  cor- 
porate powers  within  the  meaning  of  section  1  of  article  13.  At- 
kinson V.  Marietta,  etc.,  R.  R.  Co.,  15  Ohio  St.  21 ;  State  ex  rel.  v. 
Cincinnati,  20  Ohio  St.  18,  26 ;  Walker  v.  Cincinnati,  21  Ohio  St. 
14,  8  Am.  Rep.  24;  State  ex  rel.  v.  Davis,  23  Ohio  St.  434,  443,  444; 
State  ex  rel.  v.  Covington,  29  Ohio  St.  102,  111;  Neil  v.  Board  of 
Trustees,  31  Ohio  St.  15,  21 ;  State  v.  Powers,  38  Ohio  St.  54,  61 ; 
State  ex  rel.  v.  Pugh,  43  Ohio  St.  98, 110, 1  N.  E.  439 ;  State  ex  rel. 
V.  Smith,  48  Ohio  St.  211,  218,  26  N.  E.  1069;  Commissioners  v. 
State  ex  rel.,  50  Ohio  St.  653,  659,  35  N.  E.  887 ;  City  of  Cincinnati 
V.  Trustees  of  Hospital,  66  Ohio  St.  440,  445,  448,  64  N.  E.  420; 
State  ex  rel.  v.  Jones,  66  Ohio  St.  453,  488,  489,  64  N.  E.  424,  90 
Am.  St.  Rep.  592. 

It  is  sought  to  bring  the  case  within  this  rule  by  insisting  that 
the  road  commissioners  who  issued  the  bonds  constituted  a  cor- 
poration, because  the  act  itself  provided  they  should  be  "a  body 
corporate.'*  This  mere  provision  did  not  constitute  them  a  cor- 
poration. We  must  look  to  their  powers  and  duties,  as  drawn  from 
the  entire  act,  to  determine  whether  the  General  Assembly  intended 
to  make  them  a  corporation.  Counties,  townships,  school  districts, 
educational  institutions,  and  the  boards  in  charge  of  them,  are  de- 
nominated by  statute  "bodies  corporate."  But  it  has  repeatedly 
been  held  that  they  do  not  constitute  corporations  within  the  mean- 
ing of  this  provision  of  the  Constitution.  At  the  most,  they  are 
but  local  organizations  which  for  purposes  of  civil  administration 
are  invested  with  a  few  functions  characteristic  of  a  corporate  ex- 
istence.   Board  of  Commissioners  v.  Mighels,  7  Ohio  St.  109,  116. 

In  Boalt  V.  Commissioners  of  Williams  Co.,  18  Ohio,  13,  16,  the 
court  dismissed  a  bill  in  chancery  to  enforce  the  satisfaction  of  a 
judgment  against  the  county,  on  the  ground  that,  although  the 
commissioners  were  capable  of  suing  and  being  sued,  they  did  not 
constitute  a  corporation,  but  merely  represented  the  county  for 
limited  public  purposes;  that  the  county,  the  real  defendant,  was 
not  a  corporation,  but  a  necessary  organization  for  political  pur- 
poses under  the  government  of  the  state. 

In  C,  W.  &  Z.  R.  R.  Co.  v.  Commissioners  of  Clinton  Co.,  1  Ohio 
St.  77,  Judge  Ranney  thus  defined  a  county  (page  89,  1  Ohio  St.)  ; 

"But  what  is  a  connty?  It  Is  not  Imperium  in  Imperlo,  in  any  sense.  It  is 
invested,  as  snch,  with  no  single  attribute  of  sovereignty,  and,  for  reasons 
already  stated,  it  cannot  be. '  Rightly  cx)nsidered,  it  is  a  mere  instrumentality, 
a  means  in  the  hands  of  the  legislative  power  to  accomplish  its  lawful  pur- 
poses, and  to  this  extent  a  creature  in  the  hands  of  its  creator,  subject  to  be 
molded  and  fashioned  as  the  ever-varying  exigencies  of  the  state  may  re- 
guiitw    It  would  seem  to  follow  that  it  may  from  time  to  time   be  clothed 
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With  Buch  powers  and  charged  with  such  duties^  of  a  local  admhiistratlye 
character,  not  vested  elsewhere  by  the  Constitution,  as  the  General  Assembly 
may  see  fit  to  direct** 

In  Board  of  County  Commissioners  v.  Mighels,  7  Ohio  St.  109, 
it  was  held  a  suit  could  not  be  maintained  against  county  com- 
missioners for  injuries  resulting  from  their  negligence  in  construct- 
ing or  maintaining  a  courthouse.  Judge  Bri^erhoff  saying  (page 
116,  7  Ohio  St.)  : 

**This  statute  does  not  in  terms  declare  or  constitute  either  the  county  or 
the  board  of  county  commissioners  a  body  corporate  proper;  ♦  •  •  nei- 
ther a  county  nor  the  board  of  county  commissioners  Is  a  corporation  proper ; 
It  Is  at  most  but  a  local  organization  which,  for  purposes  of  civil  adminis- 
tration, is  Invested  with  a  few  functions  characteristic  of  a  corporate  exist- 
ence." 

In  State  ex  rel.  v.  Cincinnati,  20  Ohio  St.  18,  in  which  it  was  held 
that  the  inhibition  against  the  granting  of  corporate  powers  by 
special  act  applies  to  municipalities,  the  court  took  pains  to  say  that 
township  and  county  organizations  should  not  be  included  with 
municipal  and  other  corporations  proper,  quoting  from  Board  of 
County  Commissioners  v.  Mighels,  7  Ohio  St.  109. 

In  Beach  v.  Leahy,  11  Kan.  23,  Judge  Brewer,  construing  the 
provision  of  the  Kansas  Constitution  forbidding  the  Legislature  to 
pass  any  special  act  conferring  corporate  powers,  held  that  a  school 
district  was  not  a  corporation,  although  the  statutes  provided  that 
every  school  district  should  be  "a  body  corporate,"  citing  State  ex 
rel.  V.  Cincinnati,  20  Ohio  St.  18,  and  saying  (page  29,  11  Kan.): 

"But  with  reference  to  counties,  townships  and  school  districts,  the  case 
Is  different  True,  they  are  called  In  the  statute  bodies  corporate.  Yet  they 
are  denominated  in  the  books  and  known  to  the  law  as  quasi  corporations, 
rather  than  as  corporations  proper.  They  possess  some  corporate  functions 
and  attributes,  but  are  primarily  political  agencies  in  the  administration  of 
civil  government,  and  their  corpcMrate  functions  are  granted  to  enable  them 
more  readily  to  perform  their  public  duties."    (Citing  cases.) 

In  State  v.  Davis,  23  Ohio  St.  434,  443,  it  was  held  that  the  board 
of  trustees  of  the  Cincinnati  Hospital,  although  clothed  with  all  the 
powers  to  manage  the  institution,  did  not  constitute  a  corporation. 

In  Neil  v.  Board  of  Trustees,  etc.,  31  Ohio  St.  15,  the  board  of  trus- 
tees of  the  Ohio  Agricultural  and  Mechanical  College,  the  predecessor 
of  the  Ohio  State  University,  was  held  not  to  be  a  corporation,  the 
court  saying  (page  21,  31  Ohio  St.) : 

"It  [the  act]  creates  a  board  of  trustees  to  be  appointed  by  the  Governor, 
*  *  *  and  commits  to  such  board  the  government,  control,  and  general 
management  of  the  affairs  of  the  institution,  and,  while  the  statute  authorizes 
the  board  to  make  contracts  for  the  benefit  of  the  college,  and  to  maintain 
actions,  If  necessary,  to  enforce  them,  and  to  exercise  other  powers  similar  to 
those  conferred  on  bodies  corporate,  it  does  not  assume  to,  nor  does  it  in 
fact,  create  or  constitute  such  board  of  trustees  a  corporation,  and  hence  does 
not  clothe  it  with  corporate  functions  or  powers.''. 

In  the  case  of  State  v.  Powers,  38  Ohio  St.  54,  it  was  held  that  com- 
mon school  districts  and  boards  of  education  are  not  corporations  with- 
in the  meaning  of  section  1  of  article  13,  although  it  is  provided  b)^ 
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Statute  that  such  boards  shall  be  ''bodies  politic  and  corporate,**  Judge 
Mcllvaine  saying  (page  61,  38  Ohio  St.) : 

"Whether  powers  conferred  hj  the  Legislature  upon  a  common  school  dis- 
trict be  corporate  or  not,  within  the  meaning  of  the  provision  of  the  Consti- 
tution, cannot  be  determined  definitively  by  the  mere  fact  that  such  district 
or  its  board  of  education  is  declared  by  statute  to  be  a  corporation,  but  rather 
by  the  object  of  its  creation  and  the  nature  of  its  functions.  The  district  is 
organized  as  a  mere  agency  of  the  state  in  maintaining  its  public  schools, 
and  all  its  functions  are  of  a  public  nature." 

The  case  of  Beach  v.  Leahy,  supra,  is  cited  as  "a  case  exactly  in 
point" 

Finally,  in  the  recent  case  of  Thomas  v.  Board  of  Trustees  of  the 

Ohio  State  University  (decided  Nov.  14,  1904)  195  U.  S. ,  25  Sup. 

Ct  24,  49  L.  Ed. ,  the  Supreme  Court  of  the  United  States,  follow- 
ing Neil  V.  Board  of  Trustees,  etc.,  31  Ohio  St.  15,  21,  held  that  the 
bcMird  of  trustees  did  not  constitute  ai  corporation,  saying : 

"Thus,  upon  an  issue  distinctly  made,  the  Supreme  Court  of  Ohio  has  ad- 
judged tiiat  the  defendant  board  is  not,  and  was  not  intended  to  be  made,  a 
corporation  of  the  state,  but  only  an  agency  to  manage  and  control  a  state 
institution  as  the  state  may  direct  or  provide." 

Returning  to  the  case  at  bar,  the  act  (91  Ohio  Laws,  pp.  543--546) 
provides  that  the  road  commissioners  "shall  be  a  body  corporate  with 
the  powers  and  duties  hereinafter  specified."  Section  2.  To  deter- 
mine whether  they  constitute  a  corporation,  we  must  consider  the 
powers  conferred  and  the  duties  imposed,  for  they  have  no  other  than 
those  specified  They  are  appointed  by  the  county  commissioners,  and 
are  removable  for  cause.  Section  2.  They  have  charge,  under  the 
county  ccnnmissioners,  of  the  road  improvements  which  the  act  provides 
the  county  commissioners  shall  make  (section  1),  and  determine  what 
roads  shall  be  improved  (section  6),  issue  the  bonds  (section  7),  appoint 
the  superintendents  and  agents,  purchase  material,  enter  into  contracts, 
oversee  the  work,  and  issue  orders  for  the  payment  of  certain  expenses 
(section  4).  They  are  given  no  power  to  sue  except  for  obstructions 
or  injuries  to  the  improved  roads.  Section  5.  Each  road  commis- 
sioner is  to  receive  $1.50  a  day  "for  every  day  actually  employed," 
and  his  reasonable  expenses  (section  14),  and,  annually,  the  board  is 
to  report  to  and  make  "a  full  settlement"  with  the  county  commission- 
ers (section  IIS).  All  of  these  were  powers  which  might  have  been> 
exercised  by  the  county  commissioners  or  township  trustees,  directly, 
without  constituting  either  a  corporation.  They  did  not  import  cor- 
porate existence;  they  did  not  make  the  men  who  exercised  them  a 
corporation.  They  were  none  other  than  the  powers  and  duties  ordi- 
nanly  conferred  and  imposed  t4>on  ofiicers  or  boards  charged  with  the 
supervision  of  public  improvements,  such  as  county  commissioners, 
townshq)  trustees,  school  boards^  boards  of  education,  trustees  of  col- 
leges,  etc,  daily  discharge  under  the  statutes,  in  doing  public  work,, 
without  thereby  making  themselves  corporations.  In  our  opinion,  they 
did  not  constitute  either  the  road  commissioners,  or  the  county  com- 
missioners, whose  agents  they  were»  a  corporation  within  the  meaning: 
of  article  13,  §  1, 
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3.  The  answer  admits  (in  its  first  defense)  that  the  board  of  county 
commissioners,  acting  under  the  statute,  appointed  the  defendants  be- 
low as  commissioners  of  Venedocia  Pike  No.  1,  and  that,  subsequent 
to  their  appointment,  the  latter  issued  the  bonds,  as  alleged  in  the  peti- 
tion, sold  them,  and  that  the  amount  averred  in  the  petition  is  unpaid. 
In  the  fourth  defense  it  is  averred  that,  while  the  law  made  it  a  condi- 
tion precedent  to  the  action  of  the  county  commissioners  that  a  petition 
be  presented  signed  by  a  majority  of  the  landowners  of  the  precinct 
residing  within  the  county,  such  majority  did  not  sign  the  petition  on 
which  the  commissioners  acted,  and  not  more  than  70  signed  out  of 
the  total  of  160  landowners  existing ;  that  the  commissioners  made  no 
finding  that  the  petition  was  signed  by  a  majority  of  the  qualified  land- 
owners, or  that  tfie  requested  improvement  was  necessary  or  conducive 
to  the  public  convenience  or  welfare ;  and  that  the  recital  made  by  the 
road  commissioners  in  the  bonds,  "that  all  acts,  conditions  and  things 
required  to  be  done  precedent  to  and  in  the  issue  of  said  bonds,  had 
been  properly  done,  happened  and  performed  in  regular  and  due  time, 
and  in  the  manner  required  by  law,"  was  made  without  authority,  and 
did  not  operate  to  estop  the  making  of  this  defense.  We  attadi  no 
importance  to  the  alleged  required  finding  that  the  improvement  was 
necessary  and  conducive  to  the  public  convenience  and  welfare.  That 
the  county  commissioners  so  found  may  be  inferred  from  the  fact  that 
they  appointed  the  road  commissioners,  and  proceeded  to  make  the 
improvement  provided  in  the  act.  The  act  itself  attaches  no  impor- 
tance to  this  finding,  because  it  provides,  in  the  second  section,  that 
"such  county  commissioners,  upon  being  satisfied  that  said  petition 
was  regular  and  that  proper  notice  had  been  given,  shall  appoint  three 
judicious  freeholders  of  such  precinct  to  be  road  commissioners,*'  etc, 
thus  ignoring  the  finding  referred  to  altogether.  Under  other  circum- 
stances, the  defense  of  3ie  irregularity  of  the  petition  might  be  avail- 
able, but  a  careful  reading  of  the  act  has  satisfied  us  that  the  road  com- 
missioners, in  issuing  the  bonds,  acted  only  as  the  agents  of  die  county 
commissioners,  with  their  full  concurrence,  and  that  the  recitel  may  be 
treated  as  if  made  by  the  county  commissioners  themselves.  The"  act 
gave  the  road  commissioners  no  authority  to  issue  the  bonds  in  any 
independent  capacity.  The  responsibility  of  making  the  improvement 
was  placed  upon  the  county  commissioners.  Section  1.  They  were 
to  appoint  the  road  commissioners,  and  at  any  time  could  remove  one 
who  proved  incompetent,  or  neglectful  of  his  duties  under  the  act,  and 
supply  the  vacancy.  Section  2.  The  road  commissioners  were  to 
supervise  the  improvement,  receiving  a  fixed  sum  per  day  for  their 
services.  Sections  4, 14.  Whatever  they  did,  they  had  to  report  to  the 
county  commissioners,  and  all  the  proceedings  of  the  county  commis- 
sioners under  the  act  were  to  be  entered  upon  their  minutes  by  the 
county  auditor.  Sections  12,  2.  With  respect  to  the  bonds,  while 
they  were  empowered  to  issue  them,  the  bonds  were  to  be  registered 
by  the  county  auditor,  signed  by  the  road  commissioners,  and  attested 
by  the  county  auditor,  and  an  immediate  report  of  their  issue  and 
sale  made  to  the  county  commissioners.  Section  7.  The  road  com- 
missioners were  g^ven  no  power  to  levy  a  tax,  but  upon  the  report  of 
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the  issue  of  the  bonds  the  county  commissioners  were  immediately  to 
direct  the  county  auditor  to  levy  the  necessary  tax,  and  the  funds  real- 
ized were  to  be  used  by  the  county  treasurer  and  county  auditor  for 
the  redemption  of  the  bonds  and  interest  Section  8.  Under  the  Ohio 
system  the  county  auditor  is  the  secretary  of  the  county  commissioners, 
required  to  aid  them  in  the  performance  of  their  duties,  and  to  keep 
an  accurate  record  of  their  proceedings.  Rev.  St.  1021.  All  the 
things  required  of  him  under  this  act  were  in  the  line  of  his  duty  as 
secretary  of  the  county  commissioners.  In  this  capacity  he  re^stered 
the  bonds,  attested  them,  levied  the  tax,  etc  While  it  is  true 
that  a  reci^  made  by  an  unauthorized  board  or  officer  is  not  binding, 
the  rule  has  no  application  here.  It  is  conceded  the  county  commis- 
sioners appointed  the  road  commissioners,  and  that  the  latter  issued 
the  bonds,  attested  by  the  county  auditor,  which  were  sold.  This  is  an 
admission  that  the  county  commissioners  appointed  the  road  commis- 
sioners for  the  purpose  of  issuing  the  bonds.  Having  done  this,  it 
necessarily  follows  that  they  authorized  the  road  commissioners  to 
make  the  usual  recitals  required  to  render  the  bonds  marketable,  such 
as  they  would  have  made  themselves,  namely,  that  all  the  things  neces- 
sary to  be  done  in  order  to  authorize  the  issue  had  been  done.  A  pur- 
chaser might  fairly  presume  the  road  commissioners  had  authority 
to  speak  on  this  point.  Certainly,  they  should  have  known  they  were 
lawfully  appointed  before  they  assumed  to  issue  the  bonds.  At  any 
rate,  the  county  auditor  knew,  for  he  was  the  secretary  of  the  county 
commissioners,  and  the  act  made  it  his  duty  to  enter  the  action  and 
finding  in  question  on  the  minutes  of  the  county  commissioners.  Sec- 
tion 2.  His  attestation  to  the  recital  made  it  good.  Section  7.  As  to 
the  county  commissioners,  if  they  did  not  expressly  make  the  recital, 
they  never  repudiated,  but,  on  the  contrary,  acquiesced  in  and  ratified 
it,  for  the  bonds  were  not  only  registered  and  attested  by  their  sec- 
retary, but  the  issue  was  reported  to  them,  and  the  proceeds  used  for 
the  purposes  contemplated  by  the  act.  Under  the  circumstances,  jus- 
tice demands  that  neither  the  road  commissioners,  who  issued  the  bonds, 
nor  the  county  commissioners,  for  whom  they  acted,  be  permitted  to 
deny  their  au&ority  to  do  what  th^  did  do,  and  thus  escape  the  re- 
payment of  money  obtained  on  the  faith  of  Ac  regularity  of  thdr  ac- 
tion, as  declared  in  the  recital  made  to  market  the  bonds.  Andes  v. 
Ely,  158  U.  S-  812,  324,  15  Sup.  Ct.  964,  39  L.  Ed.  996;  Rondot  v. 
Rogers  Township,  99  Fed.  202,  212,  39  C.  C.  A.  462,  and  cases  cited ; 
City  of  Defiance  v.  Schmidt,  69  C.  C,  A.  169,  166, 166, 123  Fed.  1. 

4«  The  constitutional  objections,  based  upon  the  provisions  of  the 
act  for  raisinjg;  the  money  to  make  the  improvements  contemplated,  are 
sufficiently  disposed  of  by  what  is  said  in  Board  of  Commissioners  v. 
Gardiner's  Savings  Institution,  119  Fed.  36,  47,  66  C.  C  A.  614,  citing 
and  following  Loeb  v.  Trustees,  179  U.  S.  488,  490»  21  Sup.  Ct  174, 
45  L.  Ed.  280. 

The  judgment  is  affirmed. 
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GREAHY  et  al.  T.  WEFBL. 
(Olrctilt  Ck>iirt  of  Appeals,  Flftb  Circuit    February  lA.  190S.) 

No.  1»428. 

Ebbob— Retixw.  . 

Where  it  Is  determined. by  the  appellate  court  on  an  assignment  of 
error  presenting  the  question,  that  the  evidence,  which  is  all  In  the 
record,  nojt  only  warranted  but  required  the  verdict  that  was  rendered, 
further  assignments  of  error  relating  to  the  giving  and  refusal  of  in- 
structions become  Immaterial,  and  will  not  be  considered. 

[Ed.  Note. — For  cases  in  point  see  vol.  8,  Gent  Dig.  Appeal  and  Error, 
H  4035-4036.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Florida. 

W.  A.  Blount  and  A.  C.  Blount,  for  plaintiffs  in  error. 
Wm.  C*  Fitts  and  Richard  W.  Stoutz,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  plaintiff  in  error  brought  to  this  court,  duly 
incorporated  in  a  bill  of  exceptions,  all  of  the  evidence  adduced  on  the 
trial  in  the  court  below,  and,  as  his  first  assignment  of  error  in  this 
court,  insists  that  the  court  below  erred  in  refusing  peremptory  instruc- 
tion to  the  jury  to  find  thereon  a  verdict  in  his  favor.  A  full  examination 
and  consideration  of  this  evidence  in  the  light  of  the  pleadings  has  satis- 
fied a  majority  of  the  judges  that  the  evidence  warranted  and  required 
a  verdict  in  favor  of  the  defendant  in  error,  and  that  the  same  as  ren- 
dered does  substantial  justice  between  the  parties.  It  follows  that 
the  first  assignment  of  error  is  not  well  taken,  and  that  the  other 
assignments,  all  relating  to  charges  given  and  refused,  need  not  be,  and 
they  are  not,  considered. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


BUCK  T.  MASON  et  al 

(Circuit  Oonrt  of  Appeals,  Flftb  Circuit    February  16,  1906.) 

No.  1,417. 

IimBBPLBADXB—PBOGBDUUD— LiXIOATION     OV    ISSUaS    BvrWUM     OLJLIlCAiraS 

TO  Fund. 

Wbere,  on  a  bill  of  interpleader  filed  by  a  Judgment  defendant,  by 
agreement  of  all  tbe  parties,  the  amount  of  the  judgment  was  paid  into 
court  and  tbe  judgment  satisfied  In  full,  and  an  order  was  entered  in- 
quiring the  judgment  plaintiff  and  the  respective  claimants  to  litigate 
their  claims  to  the  fund  before  the  court,  and  subsequently  by  further 
stipulation  all  except  two  of  those  claiming  adversely  to  the  Judgment 
plaintiff  were  paid  from  the  fund,  an  order  made  by  the  court  requiring 
one  of  the  remaining  claimants  to  plead  under  oath  within  seven  days, 
and  also  to  give  a  bond  in  favor  of  the  other  claimant  to  pay  his  costs  and 
expenses  and  interest  on  the  fund,  should  he  establish  his  claim,  was  not 
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wammted,  either  bj  the  recognized  rules  of  procedure  in  such  cases  or 
by  the  agreement  by  which  the  conrt  obtained  jurisdiction,  and  was  er- 
roneous. 

&  SaICB— SXTFITOICnOT  OF  BVIDSNOB. 

Evidence  considered,  and  held  sufficient  to  sustain  the  findings  of  the 
trial  court  on  issues  of  fact  Joined  between  claimants  to  a  fund  paid 
into  court  on  a  bill  of  interpleader. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Florida. 

Jno.  C.  Avery  and  Edgar  H.  Farrar,  for  appellant. 
W.  A.  Blount  and  A.  C.  Blount,  for  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge.  This  is  a  bill  of  interpleader,  instituted 
in  the  Circuit  Court  by  Martin  H.  Sullivan  against  the  appellant, 
Samuel  H.  Buck,  and  the  appellees,  Harry  B.  Mason  and  W.  A.  Milli- 
ken,  and  several  other  parties,  whose  interests  were  disposed  of  during 
the  progress  of  the  cause,  by  consent.  W.  A.  Milliken  recovered  in 
the  Circuit  Court  for  the  Northern  District  of  Florida  a  judgment 
against  Martin  H.  Sullivan  for  $51,202.2^.  Milliken's  creditors  brought 
suit  in  both  the  state  and  federal  courts,  and  sought,  by  means  of  gar- 
nishment and  otherwise,  as  stated  in  bill  of  interpleader,  to  arrest  the 
payment  of  the  judgment  to  Milliken  and  have  it  applied  to  the  satis- 
faction of  their  demands.  The  bill  of  interpleader  was  filed  by  consent 
of  all  parties,  as  set  forth  in  an  agreement  signed  by  and  for  them,  and 
which  stipulated  that  the  fund  in  dispute  should  be  paid  into  the  First 
National  Bank  of  Pensacola,  subject  to  the  order  of  the  Circuit  Court, 
and  that  the  contesting  claimants  should  litigate  in  the  interpleader 
suit  in  the  said  court  as  to  their  rights.  The  decree  entered  in  pur- 
suance of  the  agreement  provided  that : 

"Each  and  all  of  the  claimants  to  the  said  money  due  upon  said  Judgment 
shonid  litigate  with  each  other  and  with  the  said  Milliken  and  the  said 
Mason  as  to  who  was  entitled  to  the  said  money  herein  ordered  to  be  de- 
posited in  the  said  bank,  and,  farther,  the  said  Milliken  mark  on  the  records 
of  this  court  the  said  judgment  by  him  recovered  against  the  said  Sullivan 
satisfied  in  full ;  and  by  consent  of  all  the  parties  to  this  snit  it  is  farther  or- 
dered, adjudged,  and  decreed  that  the  said  Sullivan  be,  and  he  is,  upon  com- 
plying with  the  terms  of  this  decree,  forever  discharged  from  all  liability 
for  or  on  the  said  Judgment,  and  from  all  liability  thereafter  to  each  and 
aQ  and  every  of  the  parties  to  this  suit  for  or  on  account  of  any  and  all' 
matters  involved  in  any  and  all  of  the  said  suits,"  etc 

The  record  shows  that  all  claims  against  Milliken  were  paid  by 
consent  of  all  parties,  except  the  claim  of  Harry  B.  Mason  and  the  claim 
of  Samuel  H.  Buck.  After  deducting  these  payments  there  was  left 
the  sum  of  $34,856.34.  The  claim  of  Buck  being  supposed  not  to 
exceed  $22,000,  an  order  was  made  ex  parte,  Milliken  not  objecting,  to 
pay  over  $12,866.34  to  Mason,  Immediately  upon  the  above  pay- 
ments being  made,  upon  motion  of  Mason,  the  court  made  the  follow- 
ing order: 

'*It  Is  ordered  that  on  January  25,  1904,  at  11  o'clock  a.  m.,  the  remainder 
of  the  fund  deposited  in  the  First  National  Bank  of  Pensacola  on  January 
16,  1004,  in  this  cause,  said  remainder  being  the  sum  of  twenty-two  thousand 
135  P.— 20 
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dollara  ($22,000),  shall  be  paid  orer  to  the  said  Harry  B.  Mason,  unless  S.  H. 
Buck  shall  before  said  time  make  and  file  in  this  court  a  bill  of  complaint 
or  petition  setting  forth  particularly  and  definitely  the  particulars  of  bis 
claim  against  the  defendant  W.  A.  Milliken  and  against  the  said  fund,  and 
shall  rerify  the  said  bill  or  petition  by  his  oath,  and  shall  make  and  exe- 
cute and  file  in  this  court  a  bond,  with  good  and  sufilclent  security,  to  be 
approved  by  the  clerk  of  this  court,  in  the  principal  sum  of  $5,000,  conditioned 
to  make  good  to  the  said  Harry  B.  Mason  any  loss  which  he  may  sustain  by 
reason  of  the  impounding  of  said  sum  of  $%000  under  order  of  this  court 
as  aforesaid,  and  the  costs  and  expenses  taxable  and  incurred  herein,  and 
to  pay  to  the  said  Harry  B.  Masoh  interest  upon  the  said  sum  at  8  per  cent 
per  annum  for  the  length  of  time  during  which  the  said  sum  shall  be  de- 
tained upon  deposit  aforesaid,  because  of  the  pendency  of  the  claim  of  him. 
the  said  S.  H.  Buck,  thereto,  in  the  event  that  the  said  Harry  B.  Mason  shall 
be  declared  entitled  by  this  court  to  receive  said  deposit  at  the  end  of  the  said 
litigation. 
"January  18,  IQOl'^ 

And  on  the  22d  of  January  counsel  for  appellant,  Buck,  moved  the 
court  to  set  aside  the  order  made  upon  the  application  of  Mason  upon 
the  following  grounds : 

"(1)  Because  the  said  order  is  beyond  the  Jurisdiction  of  this  honorable 
court 

"(2)  Because  there  is  no  authority  in  the  law  for  the  making  of  such  order. 

"(3)  Because  the  said  order  Is  unwarranted  by  the  practice  of  this  honorable 
court 

"(4)  Because  the  said  order  in  effect  deprives  the  movant  of  his  right  In  the 
premises  without  an  opportunity  to  have  the  same  legally  adjudicated. 

*'(5)  Because  the  same  is  contrary  to  the  spirit  and  intention  of  the  agree- 
ment and  order  bond  therein  entered  into  between  the  complainant  and  the 
several  defendants,  including  said  Mason,  by  virtue  of  which  the  bill  of  In- 
terpleader herein  was  filed  and  this  action  commenced.** 

Such  application  appears  to  have  been  denied  upon  the  same  day 
as  made.  The  making  and  enforcing  of  this  order  is  the  ground  of 
the  first  error  assigned  on  this  appeal. 

At  the  time  of  this  order,  requiring  Buck  within  seven  days  to  plead 
under  oath  and  give  bond  to  secure  the  fund  in  court  and  interest  there- 
on, Buck  himself  was  in  the  city  of  New  York  and  his  counsel  in 
Pensacola,  and  it  is  evidence  of  his  belief  in  the  justice  of  his  daim 
that  he  complied  with  the  hard  conditions,  although  it  resulted  in  a 
petition  requiring  substantial  amendment  to  fit  the  actual  evidence  after- 
wards taken  in  the  case.  The  order  to  plead  and  g^ve  bond  within 
such  short  delay  was  not  only  a  hardship,  but,  so  far  as  we  are  advised, 
was  without  precedent  in  bills  of  interpleader,  and  was  a  distinct  en- 
largement, if  not  actual  violation,  of  the  agreement  under  which  the 
court  obtained  jurisdiction  of  the  case  and  the  fund.  In  view  of  the 
fact  that  Milliken  was  the  prima  facie  owner  of  the  judgment  against 
Sullivan,  and  prima  facie  entitled  to  receive  the  money  paid  thereon, 
it  is  easy  to  see  that  Buck's  position  was  that  of  actor,  and  it  was  prop- 
er to  require  him  to  plead  according  to  the  equity  rules.  Beyond  this, 
the  order  was  erroneous. 

Martin  and  Milliken  pleaded,  but  not  under  oath,  taking  issue  with 
Buck's  bill,  and  thereupon  the  court  made  an  order  for  the  taking  of 
testimony,  and  after  testimony  was  taken  Buck  desired  to  amend  his 
petition  so  as  to  make  it  better  conform  to  the  case  which  he  claimed  had 
been  established  by  the  evidence,  and  he  made  application  for  leave  to 
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file  such  amended  petition.  The  court,  without  passing  upon  the  ap- 
plication until  after  the  argument  and  the  consideration  of  the  cause  on 
final  hearing,  thereafter  proceeded  to  a  decree  refusing  Buck's  leave 
to  file  his  amended  petition  and  adjudging  that  the  $22,000,  the  fund 
in  court,  belonged  to  Mason,  and  should  be  turned  over  to  him,  and 
further  adjudged  against  Buck  and  his  surety  on  the  indemnity  bond 
the  costs  of  the  proceeding  and  the  further  sum  of  $782.18,  amount  of 
interest  at  the  rate  of  8  per  cent,  per  annum  upon  the  said  $22,000  from 
the  18th  day  of  January,  1904,  to  the  date  of  the  decree. 

Buck's  contention,  as  set  forth  in  his  amended  petition,  is  substantially 
as  follows:  In  the  month  of  April,  A.  D.  1900,  Milliken  assigned  to 
Buck  and  one  C.  L.  Rathbome  a  half  interest  in  what  he  should  become 
entitled  to  under  the  terms  of  the  contract  between  him  and  Sullivan, 
in  consideration  of  Buck  and  the  said  Rathbome  aiding  and  assisting 
Milliken  in  the  performance  of  said  contract  Buck  thereafter  did  aid 
and  assist  Milliken  in  such  performance,  and  thereafter,  in  connection 
with  such  performance,  Buck,  at  the  request  of  Milliken,  loaned  him 
during  the  year  1900  $175,  to  be  used  by  Milliken  in  the  prosecution  of 
a  suit  by  him  against  Sullivan  for  the  recovery  of  money  owed  under 
the  terms  of  the  contract  That  Milliken  was  indebted  to  Buck  and 
Rathbome  in  the  sum  of  $12,000,  in  which  Buck  had  a  half  interest. 
That  Milliken  was  permitted  to  become  indebted  to  Buck  and  Rath- 
bome in  said  sum  in  consideration  of  Milliken's  assignment  to  Buck 
and  Rathbome,  as  collateral  security  for  said  indebtedness,  of  one-half 
t>f  Milliken's  interest  in  his  daim  against  Sullivan.  That  on  the  3d 
of  April,  1900,  in  consideration  of  the  money  loaned  by  Buck  as  afore- 
said, and  of  the  indebtedness  of  Milliken  to  Buck  and  Rathbome  as 
aforesaid,  and  of  the  interest  which  Buck  then  owned  in  Milliken's 
claim  against  Sullivan,  Milliken  agreed  with  Buck  to  pay  him  one-half 
of  such  sum  as  he  might  obtain  from  Sullivan.  Prior  to  the  time  of 
making;  the  agreement  last  mentioned  between  Buck  and  Milliken,  the 
latter  mformed  Buck  that  Rathbome  had  abandoned  all  claim  to  any 
interest,  and  that  therefore  Milliken  made  the  interest  of  Buck  one -half 
instead  of  one-fourth,  as  it  would  otherwise  have  been.  Then  the  re- 
covery of  the  judgment  is  set  forth  in  accordance  with  the  statements  in 
the  bill  of  interpleader,  and  the  petition  goes  on  to  allege  that,  if  Mason 
is  entitled  to  any  portion  of  the  judgment,  he  is  not  entitled  to  as  much 
as  (Mie-half  thereof,  and  had  before  the  filing  of  the  petition  been  paid  a 
great  deal  more  than  the  actual  consideration  paid  b^  him  for  the  al- 
leged assignment  of  the  judgment,  and,  further,  that,  if  any  assignment 
was  made  by  Milliken  to  Mason,  it  was  for  the  purpose  of  constituting 
a  collateral  security  for  money  advanced  to  Milliken  by  George  Mason, 
deceased,  upon  whose  estate  Harry  B.  Mason  was  administrator,  and 
that,  after  allowing  to  the  said  Harry  B.  Mason  all  of  the  money  ad- 
.  vanced  by  his  intestate  and  by  him,  die  said  Harry  B.  Mason,  and  the 
legal  interest  thereon,  and  after  allowing  Milliken  all  of  the  expenses 
incurred  by  him  in  obtaining  judgment  against  Sullivan,  there  still  re- 
mained $22,000,  which  Buck  prayed  should  be  tumed  over  to  him. 

Mason  set  forth  his  claim  in  an  unswom  answer  substantially  as 
follows :  He  states  that  the  allegation  that  he  had  knowledge  of  Buck's 
claim  is  false,  and  that  the  assignment  under  which  he  cl^ms  is  bona 


Digitized  by 


Google 


308  135  FBDBRAL  REPOBTEB. 

fide  and  upon  a  valuable  consideration,  in  pursuance  of  a  written  con* 
tract  between  Milliken  and  Mason's  father,  George  Mason,  now  de- 
ceased, for  money  loaned  by  George;  Mason  to  Milliken,  and  for  which 
he  holds  several  promissory  notes  of  Milliken,  payable  to  George  Mason, 
dated  at  different  dates  during  the  years  1900  and  1901,  amounting  to 
about  $10,000.  These  notes  came  to  Mason's  hands  as  administrator 
of  his  father's  estate.  After  his  father's  death  he  continued  to  assist 
Milliken  financially  by  lending  him«uch  sums  of  money  as  he  called  for, 
for  most  of  which  he  took  from  Milliken  promissory  notes,  amounting  to 
about  the  sum  of  $7,000.  For  the  use  of  the  various  sums  loaned  by 
George  Mason,  Milliken  agreed,  by  written  contract  of  April  16,  1900, 
to  assign  one-third  of  his  commissions  owing  by  Martin  H.  Sullivan 
to  George  Mason.  After  the  reversal  of  the  first  judgment  against  Sul- 
livan by  the  Circuit  Court  of  Appeals  at  New  Orleans,  in  January, 
1902,  it  became  necessary  to  begin  suit  again  in  the  lower  court,  and 
Milliken  gave  Mason  a  written  agreement  to  assign  him  an  interest  of 
one-half  of  his  recovery  against  Sullivan,  to  include  the  one-third  in- 
terest due  the  estate  of  George  Mason,  deceased.  After  recovery  of 
the  second  judgment  ag^nst  Sullivan,  November  29,  1902,  Milliken 
by  written  assignment,  in  pursuance  of  former  contracts,  as  stated  in 
the  answer,  in  consideration  of  various  sums  of  money  loaned  him  by 
George  Mason  and  by  Harry  B.  Mason,  transferred  and  assigned  the 
whole  judgment  to  Henry  B.  Mason,  which  was  accepted  in  good  faith, 
upon  bona  fide  consideration,  and  without  knowledge  or  information  of 
Buck's  claim.  That  Harry  B.  Mason,  to  aid  Milliken  in  settling  up 
claims  brought  against  him,  consented  to  the  sum  of  $5,000  being  paid 
to  Hattie  B.  Scales  and  the  sum  of  $1,600  to  C.  B.  Leet  out  of  the 
money  paid  in  on  the  Sullivan  judgment  The  claim  of  Buck  is  de- 
nied. 

Milliken  filed  an  unsworn  answer,  in  which  he  pronounces  false  Buck's 
claim  that  Milliken  has  assigned  to  him,  as  stated  in  Buck's  petition. 
He  denies  that  Buck  had  any  connection  with  the  sale  of  the  lands. 
He  denies  that  $176  advanced  by  Buck  was  used  by  him  in  the  prose- 
cution of  his  suit  against  Sullivan.  The  material  part  of  the  answer  is 
that  in  which  Milliken  says,  referring  to  the  assignment  made  by  him 
to  Harry  B.  Mason  of  the  judgment  against  Sullivan,  that : 

"Said  assignment  was  made  in  good  faith  by  respondent  upon  a  valuable 
consideration  paid  respondent  by  said  Mason  and  bis  father,  Qeorge  Mason, 
now  deceased.** 

It  is  not  necessary,  nor  would  it  be  profitable,  to  review  in  detail 
the  evidence  in  the  bulky  record  of  the  issues  between  the  appellant  and 
the  appellees.  The  conflict  is  direct  between  Buck  and  MUliken,  and 
we  are  unable  to  reconcile  their  statements  as  to  facts  in  regard  to  mat- 
ters where  it  does  not  seem  possible  that  either,  with  the  interests  in- 
volved, can  be  mistaken.  Among  the  letters  of  the  parties  and  the 
written  papers  put  in  evidence,  we  find  the  following  acknowledgment  in 
favor  of  Buck: 

"Sam'l  H.  Buck,  Esq.,  Oity — ^Dear  Sir:  in  case  I  sncceed  In  making  any 
compromise  of  my  claim  In  Snlliyan  land  matters^  I  will  pay  over  to  yo« 
onA-half  of  the  amonnt  I  settle  for.    Tours  truly* 

''[Signed]  W.  A.  MilUken."* 
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As  to  this  Milliken  says. 

"I  agreed  with  Mr.  Buck  tbat,  if  he  would  lend  me  the  money  I  would 
need  to  prosecute  a  suit  against  Sullivan  to  collect  my  commission  for  the 
sale  of  his  timber  lands,  I  would  give  him  half  of  what  I  recovered.  This 
agreement  was  verbal,  and  was  made  about  the  8th  or  0th  of  March,  1900. 
*  *  *  My  only  promise  to  give  him  an  Interest  In  said  commission  was 
based  upon  his  promise  to  furnish  me  the  money  to  carry  on  my  suit  against 
Sullivan,  and  this  he  wholly  failed  and  refused  to  do.  From  the  time  Mr. 
Buck  obtained  from  me  the  letter  of  April  8,  1900,  up  to  this  good  day,  he 
has  never  furnished,  nor  offered  to  furnish,  me  one  dollar  for  any  purpose. 
At  my  last  meeting  with  him,  about  April  14,  1900,  he  said  he  could  not  then 
lend  me  any  more  money,  nor  could  he  furnish  me  money  for  my  expenses, 
and  he  said  I  would  have  to  make  some  other  moneyed  arrangement" 

From  this  on  there  was  correspondence  between  Buck  and  Milli- 
ken, in  which  Buck  persistently  adcs  for  payment  of  personal  loan 
of  $176,  and  seeks  information  as  to  Milliken's  progress  in  collecting 
claim  against  Sullivan,  and  in  which  Milliken  fences  and  avoids,  neither 
admitting  nor  denying,  Buck's  interest.  When  Buck  writes,  in  letter 
of  September  27,  1900,  "Please  let  me  hear  from  you  what  you  are  do- 
ing with  our  claim  against  Mr.  Sullivan,"  Milliken  answers,  on  Septem- 
ber 28,  1900 : 

"I  have  collected  nothing  on  my  claim  against  Sullivan,  and  do  not  expect 
ever  to  get  a  penny  out  of  him,  except  at  the  end  of  a  long  and  expensive 
lawsuit  •* 

January  4..  1901,  Buck  writes : 

"Please  advise  me  what  steps  you  have  taken  to  collect  claim  against  M.  H. 
Sullivan,  In  which  we  are  jointly  interested." 

Milliken  answers,  January  8,  1901: 

*'I  have  never  received  a  penny  from  Sullivan,  and  never  will,  if  he  can 
possibly  beat  me  out  of  it  I  have  sued  him  for  damages,  and  hope  to  make 
him  pay  me  at  least  for  my  services  and  expenses,"  etc. 

In  regard  to  this  correspondence  Milliken  testifies : 

**!  recognized,  from  the  insidious  manner  in  which  Mr.  Buck  referred  to 
his  interest  in  my  claim  for  commissions  in  his  various  letters  to  me  dunning 
me  for  the  $175  I  owed  him,  that  he  was  endeavoring  to  secure  from  me  an 
admission  of  his  claim  in  some  way,  which  I  refused  to  recognize.  I  ignored 
his  claim,  knowing  It  had  no  foundation  to  rest  on,  binding  in  law,  equity,  or 
good  morals.** 

On  the  whole  written  evidence  the  preponderance  seems  in  favor  of 
Buck.  The  real  difficulty  is  in  regard  to  any  consideration  passing 
from  Buck  to  support  the  assignment  he  claims.  It  does  not  appear 
that  he  ever  rendered  any  substantial  assistance  in  finding  a  purchaser 
for,  or  aided  in  disposing  of,  the  Sullivan  lands.  His  firm,  Rathbome 
&  Co.,  did  write  to  an  English  correspondent,  but  it  came  to  nothing. 
The  $176  loaned  from  time  to  time  by  Buck  to  Milliken  was  always 
treated  by  Buck  as  an  independent  debt,  for  which  he  dunned  Milliken 
persistently  and  frequently  for  payment,  as  though  having  no  reference 
to  the  Sullivan  claim. 

As  to  the  indebtedness  of  Milliken  to  Rathbome  &  Co.,  growing  out 
of  speculations  in  stocks,  which  Rathbome  swears  passed  to  him — and 
he  is  corroborated  by  the  writings — ^by  the  settlement  of  the  affairs  of 
that  company.  Buck  had  no  interest  in  that ;   and  it  is  proper  to  note 
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in  this  connection  that  in  October,  1901,  Buck  endeavored  to  secure 
whatever  interest  Rathbome  had  in  the  Sullivan  claim  as  Rowing  out 
of  the  affairs  of  Rathbome  &  Co.,  for  he  proposed  an  assignment  on 
terms,  as  shown  by  documents  not  disputed,  to  wit: 

"Chas  L.  Rathbome, 

''Member  N.  Y.  Stod[  Bzchanga 
"B,  W.  Bathborne,  Jr. 

•^Telephone,  2102  Oortlandt 
"Cable,  'Glybome.' 

^'Rathbome  ft  Son,  Bankers  ft  Brokers,  7  Wall  Street. 

•'New  York.  Oct  14,  190L 
•*!  hereby  agree  to  pay  over  In  kind  one-fifth  of  all  I  may  receive  from  the 
claim  of  W.  A.  MilUken  vs.  H.  M.  Sullivan  for  commissions  on  sale  of  timber 
lands  in  Alabama  and  Florida  for  Qeneral  B*  A.  AUer  and  bia  associates. 

"[Signed]  8.  H.  Bock. 

"Witness: 
"W.  S.  Young, 

"80  Broad  St,  N.  Y.  City."* 

"Chas.  L.  Bathborne. 

"Member  N.  Y.  Stock  Bzchangeu 
"R.  W.  Rathbome,  Jr. 

"Member  N.  Y.  Stock  Bzchang«u 

•T^elephone,  2102  Gortlandt 
"Cable,  'Glybome.* 

^'Rathborne  ft  Son,  Bankers  ft  Brokers,  7  Wall  Street 

"New  York,  Oct  14,  1901. 

"For  one  dollar  paid  in  hand,  the  receipt  of  which  I  hereby  acknowledge, 
and  other  valuable  considerations,  I  hereby  sell  and  transfer  to  Samuel  H. 
Buck,  of  this  city,  all  my  rights  and  title  in  and  to  the  claim  of  W.  A. 
Milliken  of  Washington,  D.  C,  against  H.  M.  Sullivan,  of  Pensacola,  Florida, 
for  commissions,  etc.,  on  the  sale  or  transfer  of  certain  timber  lands  in 
Alabama  and  Florida  to  General  R.  A.  Alger  and  his  associates. 

"Given  under  my  hand  in  New  York  City,  this  14th  day  of  October,  1901. 
"Witness : 

"In  handwriting  of  W.  S.  Young,  30  Broad  BV* 

March  9, 1904,  Buck  wrote  to  Rathbome  as  follows: 

"New  York,  March  9.  1904. 

"Mr.  a  L.  Rathbome,  Mt  Kisco,  New  York— Dear  Sir:  I  have  had  sev- 
eral talks  with  Walter  and  he  has  doubtless  explained  the  importance  of  my 
proving  by  you  only  two  points:  (1)  That  Milliken  originally,  before  sale 
was  effected,  gave  you  and  myself  one-half  interest  in  whatever  commissions 
he  collected  for  the  sale  of  lands  belonging  to  Sullivan  lying  in  Alabama  and 
Florida.  (2)  That  my  interest  was  not  included  in  my  assignment  to  you. 
This  is  very  important  to  enable  me  to  complete  my  case.  If  you  will  consent 
to  give  this  testimony  on  Friday,  about  noon,  I  will  be  glad  to  meet  you  In 
Walter's  office.    Please  let  me  know  if  you  will  consent  to  do  so. 

"Yours  very  truly,  Sam'l  H.  Buck.** 

It  is  not  easy  to  reconcile  these  papers,  taken  in  connection  with 
the  evidence  of  Rathbome,  with  the  claim  of  Buck  that  he  had  an  in- 
terest in  Milliken's  claim  against  Sullivan  for  commissions  in  selling 
the  Florida  lands,  because  and  growing  out  of  the  transactions  of  Milli- 
ken with  Rathbome  &  Co.  The  admissions  of  Milliken  as  to  Buck's 
interest  in  the  Sullivan  claim,  as  proved  by  Mr.  Nicoll,  lose  force,  be- 
ci^use  at  that  time  Rathbome  &  Co.  held  as  collateral  the  note  of 
SaUivan  conditionally  promising  to  pay  commissions.    The  burden  of 
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proof  to  establish  his  claim  is  properly  on  Buck.  According  to  the  de- 
cree of  the  lower  court,  he  fail^  to  satisfy  the  trial  judge.  In  our 
judgment,  on  the  whole  evidence,  the  case  is  too  close  for  this  court, 
by  a  majority  of  judges,  to  decree  that  tiie  lower  court  erred  in  its 
finding. 

For  the  reasons  herein,  the  decree  of  the  Circuit  Court  is  amended, 
by  striking  out  all  that  part  condemning  Buck  to  pay  interest,  in  the 
third  paragraph  thereof,  and  condemning  Buck  and  the  £tna  In- 
demnity Company,  his  surety,  to  pay  interest  and  costs,  as  in  the  fourth 
paragraph  thereof,  and,  as  amended,  the  same  is  affirmed.  The  appel- 
lant to  have  and  recover  cost^  in  this  court,  including  costs  of  transcript 


BOSNEY  V.  ERIE  B.  CX). 
(drcolt  Court  of  Appeals,  Second  Circuit    January  2S,  1905.) 

1.  Master  and  Skbyant— Injubixb  to  Sebvant— FeliiOW  Sbbvants. 

All  of  the  employes  of  a  railway  company  engaged  in  operating  either 
of  two  colliding  trains  were  fellow  servants  of  a  fireman  on  one  of  the 
trains. 

[Ed.  Note^— For  caKS  in  point,  see  voL  84,  Cent  Dig.  Master  and  Serv- 
ant if  504,  so^-^m.] 

2.  SAHB— NEOLIOElfCE— QOESnON  FOB  JUBT. 

In  an  action  for  injmries  to  a  locomotiye  fireman  in  a  collision  between 
his  train  and  a  train  engaged  in  switching  in  a  railroad  yard,  evidence 
hM  Insufficient  to  require  submission  to  the  jury  of  defendant's  alleged 
negligence  in  falling  to  provide  sufficient  help  on  the  switching  train, 
and  in  providing  a  yard  crew  incapacitated  from  overwork. 

8.  Same— Yabd  Bttlbs— Sutfioibnct. 

Where  a  railroad  rule  provided  that  yard  limits  at  certain  points 
were  designated  by  signs,  and  that  it  would  not  be  necessary  for  any 
engine  or  train  occupying  the  man  track  inside  of  the  yard  limits  to 
be  protected  by  flagmen,  except  when  in  the  time  of  a  first-class  train, 
it  was  explicit  in  meaning,  and  sufficient  to  protect  a  train  on  the  main 
trade  within  the  yard  limits  of  one  of  the  places  so  designated  against 
colUsion  with  a  switching  train  in  the  yard. 

4.  Same— AtrroiCATio  Couplees— Ant  Bbakes— Statutes. 

Act  March  2,  1883,  27  Stat  531,  c.  196  [U.  S.  Comp.  St  1901,  p.  8174], 
as  amended  by  Act  March  2,  1903,  82  Stat.  943,  c.  976  [U.  S.  Comp.  St 
Supp.  1903,  p.  867],  requiring  common  carriers  engaged  In  interstate 
commerce  to  nse  antomatic  couplers  and  air  brakes  on  engines  and 
cars  used  in  Interstate  commerce,  has  no  bearing  in  an  action  for  in- 
juries to  a  fireman  by  a  collision  in  a  railroad  yard,  where  there  was 
no  proof  that  the  engine  and  cars  in  collision  were  used  In  interstate 
commerce. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

A.  Delos  Kneeland,  for  plaintiff  in  error. 

Frederic  B.  Jennings  and  Winfred  T.  Denison,  for  defendant  in 
error. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.    The  action  was  brought  by  the  plaintiff, 
as  widow  of  John  H.  Rosney,  to  recover  damages  for  his  death  which 
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occurred  at  6 :40  o'clock  on  the  morning  of  December  27,  1901,  at  East 
Honesdale,  Pa.,  while  he  was  in  the  employ  of  the  defendant  as  fire- 
man, by  reason  of  a  head-on  collision  between  his  engine  and  another 
engine  belonging  to  the  defendant.  The  engine  on  which  Rosney  was 
employed  (No.  1,314)  was  engaged  in  hauling  a  train  of  55  or  60 
empty  coal  cars  from  Hawley  to  East  Honesdale  under  orders  directing 
that  the  engine  "run  extra"  between  these  places.  So  far  as  mechanical 
means  and  appliances  are  concerned  this  train  was  in  perfect  condition. 
The  engine  and  train  were  provided  with  air  brakes  properly  connected 
and  when  the  train  started  from  Port  Jervis,  the  evening  before  the  ac- 
cident, the  headlight  and  two  classification  lights  were  burning  brightly. 
The  train  was  properly  manned :  in  addition  to  the  engineer  and  fire- 
man there  was  a  conductor,  a  flagman  and  two  brakemen,  six  in  all. 

The  switching  train  with  which  the  extra  freight  train  collided  in 
the  yard  at  East  Honesdale  consisted  of  13  or  14  loaded  cars  drawn  by 
engine  No.  1,160.  The  engine  was  provided  with  air  brakes  but  the 
air  brakes  on  the  cars  were  not  connected.  The  crew  consisted  of  an 
engineer,  fireman  and  two  brakemen.  The  extra  freight  had  just 
pulled  into  the  yard  and  had  almost  come  to  a  standstill  at  the  water 
tower,  where  the  engineer  intended  to  take  water,  when  the  collision 
occurred.  That  the  engine  had  almost  stopped  is  demonstrated  con- 
clusively by  the  photographs  in  evidence  which  show  the  engines  in  col- 
lision almost  directly  opposite  the  water  tower.  The  switch  engine 
was  also  moving  slowly  just  before  the  collision,  not  exceeding  from 
two  to  four  miles  an  hour.  The  impact  was  not  serious,  the  damage  to 
the  engines  being  comparatively  slight  and  the  damage  to  the  cars  in- 
finitesimal.   The  yard  rule  was  as  follows: 

"Yard  Limit  at  the  following  named  points  are  designated  by  Yard  limit 
Signs:  Port  Jervis,  Lackawaxen,  Hawley,  East  Honesdale  and  Deposit.  It 
will  not  be  necessary  for  any  engine  or  train  occupying  the  main  track 
inside  of  the  yard  limits  to  be  protected  by  Flagmen,  except  when  in  the 
time  of  a  First  Class  Train.    All  trains  must  be  governed  accordingly." 

We  incline  to  agree  ivith  the  statement  of  plaintiff's  brief  that  "there 
is  not  a  scintilla  of  proof  that  the  crew  on  the  train  drawn  by  No.  1,314 
were  in  any  wise  negligent"  The  only  fault  imputed  to  them  is  that 
the  headlight  was  out  immediately  preceding  the  collision.  On  the 
proof  this  was  a  question  of  fact  which,  if  at  all  relevant  to  the  decision, 
should  have  been  submitted  to  the  jury,  but  in  our  view  it  is  not  material 
to  the  present  issue.  If  the  light  were  out  it  was  due  to  the  carelessness 
of  the  engineer  of  the  road  engine;  if  it  were  alight  the  engineer  of  the 
switch  engine  should  have  seen  it.  In  neither  event  can  any  fault  be 
imputed  to  the  defendant.  All  of  the  employes  of  the  defendant  en- 
gaged in  operating  either  of  the  colliding  trains  were  co-servants  with 
Rosney.  New  England  Railroad  Co.  v.  Conroy,  176  U.  S.  323,  20  Sup. 
Ct.  85,  44  L.  Ed.  181 ;  Northern  Pacific  Railroad  v.  Hambly,  154  U.  S. 
349,  14  Sup.  Ct.  983,  38  L.  Ed.  1009 ;  Northern  Pacific  Railroad  v. 
Poirier,  167  U.  S.  48,  17  Sup.  Ct.  741,  42  L.  Ed.  72.  Therefore,  if  the 
collision  happened  because  of  the  negligence  of  one  or  more  of  these 
men  without  contributing  fault  on  the  part  of  the  defendant  it  is 
manifest  that  the  plaintiff  cannot  succeed.  If,  as  we  have  seen,  the 
collision  were  due  to  the  light  being  out  on  engine  No.  1,314  that  was 


Digitized  by 


Google 


BOSNET  y.  ERIE  B.  CO.  313 

the  fault  of  the  engineer.  It  was  equally  his  fault  if,  after  sedng  the 
switch  engine,  he  failed  to  stop  promptly.  If  the  collision  were  due 
to  the  absence  of  Murtha,  the  switchman,  temporarily,  from  his  post,  or 
to  the  failure  of  the  engineer  or  fireman  of  engine  No.  1,160  to  see  the 
approaching  train  or  to  reverse  the  engine  or  apply  the  air  brakes  in 
time,  the  carelessness  must  be  imputed  to  these  men  respectively. 

But  the  plaintiff  contends  that  it  should  have  been  submitted  to  the 
jury  to  say  whether  the  defendant  was  not  in  fault, — First ;  in  failing 
to  provide  sufficient  help  upon  the  switching  train:  second;  in  pro- 
viding a  yard  crew  incapacitated  from  overwork :  third ;  in  failing  to 
provide  sufficient  rules  and  a  proper  system  for  the  management  of  the 
yard. 

In  approaching  the  consideration  of  these  questions,  it  is  wise  to  bear 
in  mind  that  in  an  action  by  a  servant  no  presumption  of  negligence 
attaches  from  the  happening  of  the  accident  and  that  the  burden  is  upon 
the  plaintiff  to  establish,  as  an  affirmative  fact,  that  the  employer  has 
been  guilty  of  fault. 

In  Patton  v.  Texas  &  Pacific  R.  Co.,  179  U.  S.  668,  at  page  663,  21 
Sup  Ct.  275,  at  page  277  (45  L.  Ed.  361),  the  court  says : 

"Ii  is  not  sufficient  for  the  employe  to  show  that  the  employer  may  have 
been  gnllty  of  negligence — ^the  evidence  must  point  to  the  fact  that  he  was. 
And  where  the  testimony  leaves  the  matter  uncertain  and  shows  that  any 
one  of  half  a  dozen  things  may  have  brought  about  the  injury,  for  some  of 
which  the  employer  is  responsible  and  for  some  of  which  he  is  not,  it  is  not 
for  the  jury  to  guess  between  these  half  a  dozen  causes  and  find  that  the 
negUgcnce  of  the  employer  was  the  real  cause,  when  there  is  no  satisfactory 
foundation  in  the  testimony  for  that  conclusion." 

There  is  no  evidence  that  the  yard  crew  was  insufficient  to  do  the 
work  required.  There  was  an  engineer,  a  fireman  and  two  brakemen. 
The  fact  that  but  one  brakeman  was  aboard  at  the  time  of  the  collision 
was  not  the  fault  of  the  defendant.  The  other  brakeman  had  stopped 
at  the  depot  for  a  moment  but  for  what  purpose  is  not  disclosed.  That 
such  a  crew  was  incompetent  to  do  the  work  in  a  switching  yard  where 
trains  are  necessarily  composed  of  comparatively  few  cars  and  where 
high  speed  is  impossible,  has  nowhere  been  shown.  Although  the  train 
in  question  had  but  13  or  14  loaded  cars  it  is  argued  that  if  there  had 
been  another  brakeman  on  the  front  of  the  train  "this  accident  would 
have  been  averted."  The  argument  in  effect  concedes  the  point  that 
two  brakemen  were  sufficient,  and  two  brakemen  were  provided  by  the 
defendant  Whether  a  second  brakeman  on  the  train  would  have 
prevented  the  accident  is,  of  course,  conjectural.  The  train  was  a  short 
one ;  it  was  proceeding  at  a  slow  rate  of  speed  and  if  the  engineer  had 
seen  the  road  engine  in  time,  he  could,  in  all  probability,  by  using  the 
air  brakes  on  the  engine,  have  stopped  in  time,  even  had  there  been 
no  brakeman  at  all  on  the  train.  A  second  brakeman  might  have  assist- 
ed in  stopping  the  train  if  he  had  seen  the  other  engine  in  time,  but 
whether  he  would  have  done  so  is  wholly  problematical.  It  is  enough 
that  there  is  no  evidence  that  one  brakeman  was  unable  to  do  the  work 
at  the  Honesdale  yard  and  certainly  there  is  no  evidence  that  two  brake- 
men  could  not  have  done  the  work. 

The  entire  argument  of  the  insufficiency  of  the  crew  is  based  upon 
the  inferences  of  ingenious  counsel  unsupported  by  the  evidence.    The 
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same  crew  had  been  employed  in  the  yard  for  a  year  prior  to  the  acci- 
dent and  it  is  not  pretended  tlwit  they  were  incompetent  or  that  there 
had  been  the  least  diflSculty  in  handling  the  business  with  promptness, 
care  and  prudence. 

The  case  of  Flike  v.  Boston  &  Albany  Railroad,  63  N.  Y.  649, 13  Am. 
Rep.  646  and  the  similar  case  of  Booth  against  the  same  defendant,  73 
N.  Y.  38.  29  Am.  Rep.  97,  are  not  in  point.  In  these  cases  the  defend- 
ant was  held  liable  because  it  sent  out  regular  freight  trains  inade- 
quately supplied  with  brakemen  on  a  road  where  the  grades  were  heavy 
and  where  the  trains  were  dispatched  only  five  minutes  apart  The 
trains  broke  in  two,  as  they  were  liable  to  do;  the  brakemen  were 
unable  to  control  the  rear  portions  and  collisions  occurred  with  engines 
which  were  following.  In  the  case  at  bar  all  these  elements  are  want- 
ing. There  is  no  proof  of  similar  accidents  occurring  in  the  Hones- 
dsJe  yard ;  no  proof  that  two  brakemen  were  unable  to  Control  a  train 
of  14  cars,  and  no  proof  that  the  accident  was  caused  by  any  neglect  of 
duty  in  this  regard  on  the  part  of  the  defendant.  Negligence  cannot 
be  supported  by  theories  based  upon  the  imagination  of  counsel. 

The  argument  that  the  switching  crew  was  incapacitated  for  per- 
forming their  duties  by  long-continued  overwork  is  also  based  upon 
inference.  It  is  another  instance  where  theory  is  opposed,  irreconcil- 
ably, to  fact.  One  of  the  witnesses  testified  that  the  crew  had  worked 
from  16  to  18  hours  daily  for  a  month  preceding  the  accident,  another, 
that  the  average  was  about  14  hours.  But  it  also  appears  that,  before 
beginning  the  trip  on  which  they  were  engaged  at  the  time  of  the  acci- 
dent they  had  been  oif  duty  for  12  hours  and  that  they  had  been  al- 
lowed an  hour  each  for  dinner,  supper  and  at  midnight.  We  are  not 
here  concerned  with  the  question  whether  or  not  the  hours  were  too 
long  or  the  work  too  arduous ;  the  only  pertinent  question  is,  were  the 
men  unable  to  discharge  their  duties;  were  they  asleep,  unconscious, 
dazed  or  incompetent?  Were  they  incapacitated  by  overwork  either 
mentally  or  physically?  Not  only  is  there  a  total  absence  of  proof 
that  they  were  in  this  condition,  but,  on  the  contrary,  the  evidence 
shows  that  they  were  all  awake,  watchful  and  alert  It  may  be  con- 
ceded that  16  hours  a  day  is  too  long  a  period  for  any  human  being  to 
toil,  but  it  does  not  follow  that  one  who  labors  that  length  of  time  be- 
comes, by  reason  thereof,  an  inefficient  workman.  In  the  present  in- 
stance, so  far  as  we  can  judge  from  the  testimony,  the  work  was  not  of 
a  particularly  engrossing  character,  it  did  not  require  great  physical 
or  mental  exertion.  It  is,  however,  enough  to  say  that  where  the  un- 
disputed fact  appears  that  the  men  were  wide  awake  there  is  no  room 
to  indulge  in  the  inference  that  they  were  asleep.  There  is  not,  so  far 
as  the  record  discloses,  the  slightest  evidence  connecting  the  collision 
with  the  previous  hours  of  employment 

Again,  it  is  argued  that  the  yard  rule,  heretofore  quoted,  was  im- 
proper, ambiguous  and  insufficient  It  is  urged  that  it  was  incumbent 
on  the  defendant  to  provide  a  safe  and  intelligible  system  for  the  gov- 
ernment of  its  yard  and  its  failure  to  do  so  was  negligence.  The  yard 
rule  is  clear  and  explicit :  there  is  no  mistaking  its  meaning.  A  train 
occupying  the  main  track  within  the  limits  of  the  yard  at  Honesdale 
is  not  required  to  protect  itself  by  fiagmen  except  during  the  time  that 
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a  first  class  train  is  expected.  The  extra  freight  train,  therefore,  had 
no  right  to  expect  a  flagman  to  give  warning  of  the  presence  of  the 
switching  train  on  the  main  track.  The  absence  of  a  flagman  did  not 
indicate  a  clear  track  through  the  yard  and  each  train  was  required  to 
take  notice  that  another  train  might  be  approaching,  and  proceed  with 
caution.  In  the  absence  of  proof  to  the  contrary  the  court  cannot  say 
that  this  rule  was  unsafe  or  improper.  It  had  been  in  use  for  some  time 
and  no  accident  had  occurred  because  of  it,  no  railroad  expert  has  con- 
demned it,  and  it  appears  to  be  similar  in  language  and  identical  in 
principle  to  rules  upheld  and  commended  by  the  courts  in  other  cases. 
In  making  these  rules  the  effort  of  the  railroads  unquestionably  is  to 
adopt  the  plan  which  will  aflFord  the  surest  and  safest  protection  to  life 
and  property.  The  dictates  of  humanity  and  self-interest  alike  impel 
to  this  course  and  the  courts  are  slow  to  substitute  their  judgment  upon 
questions  of  railroad  management  for  the  judgment  of  practical  men 
who  have  spent  their  lives  in  solving  such  problems.  No  one  can  read 
the  rule  in  question  without  being  impressed  with  the  fact  that  its  pur- 
pose was  to  enjoin  the  utmost  caution  upon  all  trains  using  the  main 
track  in  the  yard.  A  first-class  train  seeing  no  flag  could  run  through 
at  regulation  speed  but  all  other  trains  were  required  to  slow  down  and 
proceed  under  perfect  control.  Some  of  the  additions  and  amendments 
suggested  by  counsel  are  plainly  impracticable  and  have  been  criticised 
and  rejected  by  tiie  courts.  If  the  defendant  had  attempted  to  make  a 
rule  to  cover  all  possible  contingencies — such  a  condition,  for  instance, 
as  existed  on  the  morning  in  question,  with  falling  snow  and  slippery 
tracks, — ^it  would  have  resulted,  as  such  attempts  generally  do,  in 
lamentable  failure.  An  elaborate  system  of  signals  by  ringing  bells, 
sounding  whistles,  swinging  lanterns  and  waving  flags,  designed  to 
cover  the  erratic  movements  of  switching  engines  and  extra  freight 
trains,  would  quite  likely  have  tended  to  complicate  and  confuse  the 
situation. 

In  Aerkfetz  v.  Humphreys,  146  U.  S.  418,  12  Sup.  Ct.  835,  36  L. 
Ed.  758,  the  Supreme  Court  says : 

rrhe  ringing  of  bells  and  the  sounding  of  whistles  on  trains  going  and 
coming,  and  switch  engines  moTlng  forwards  and  backwards,  would  have 
simply  tended  to  confusion.  •  *  *  It  cannot  be  that,  under  these  dr- 
cnmstances,  the  defendants  were  compelled  to  send  some  man  in  front 
of  the  cars  for  the  mere  sake  of  giving  notice  to  employes  who  had  all  the 
time  knowledge  of  what  was  to  be  expected.  We  see  in  the  facts  as  dis- 
closed no  negligence  on  the  part  of  the  defendant" 

To  the  same  effect  are  Maher  v.  Railway,  106  Fed.  309,  46  C.  C.  A. 
301 ;  Southern  Railway  v.  Craig,  113  Fed.  76,  51  C.  C.  A.  53 ;  Morgan 
V.  Hudson  River  Railroad,  133  N.  Y.  666,  31  N.  E.  234 ;  Berrigan  v. 
N.  Y.,  L.  E.  &  W.  R.  Co.,  131  N.  Y.  582,  30  N.  E.  57;  Little  Rock 
V.  Barry,  84  Fed.  944,  28  C.  C.  A.  644,  43  L.  R.  A.  349. 

Counsel  for  the  plaintiff  has  shown  great  industry  in  collecting  au- 
thorities bearing  upon  the  duties  of  the  master  to  his  employ&,  but  we 
think  that  none  of  them  would  have  justified  the  trial  court  in  holding 
that  the  yard  rule  was  inadequate  or  improper,  or  in  submitting  the 
question  of  its  inadequacy  to  the  jury.  There  was  nothing  to  show 
tfjAt  the  rule  had  been  ineffectual  in  the  past  and  no  testimony  that  the 


Digitized  by 


Google 


816  185  FBDBRAL  REPORTER. 

changes  suggested  in  the  brief  would  have  improved  it    The  court  in 
the  Berrigan  Case,  supra,  says: 

"In  the  absence  of  some  proof  on  the  part  of  the  plaintiff  that  snch  a  rule 
was  In  operation  by  other  roads  or  of  persons  possessing  peculiar  skill  and 
experience  in  the  management  and  operation  of  raUroads  to  the  effect  that 
such  a  rule  was  necessary  or  practicable  under  the  circumstances,  or  un- 
less the  necessity  and  propriety  of  making  and  promulgating  such  a  rule 
was  so  obvious  as  to  make  the  question  one  of  common  experience  and 
knowledge,  the  court  is  not  warranted  in  submitting  such  a  question  to  the 
jury." 

In  Larow  v.  N.  Y.,  L.  E.  &  W.  R.  R.,  61  Hun,  11,  15  N.  Y.  Supp. 
384,  the  court  says : 

"If  the  principle  Involved  in  this  case  is  to  be  upheld,  it  would  seem  to 
follow  that  in  every  case  of  an  injury  to  an  employ^  ingenious  counsel  would 
be  able  to  Invent  some  rule  and  claim  that  it  should  have  been  adopted 
and  promulgated  by  the  company,  and  thus  present  a  question  as  to  the 
clefeudant's  negligence.  *  *  *  I  am  of  the  opinion  that  before  a  railroad 
company  can  be  found  guilty  of  negligence  in  not  making  and  promulgating 
any  certain  rule,  it  must  at  lease  be  shown  that  the  rule  is  practicable, 
proper,  and.  If  observed,  would  give  reasonable  protection  to  its  employes." 

No  amount  of  care  and  caution  on  the  part  of  the  rule  maker  could 
have  foreseen  the  unfortunate  combination  of  circumstances  which 
resulted  in  Rosney's  death.  The  accident  happened  because  of  the 
mistake  of  the  train  crews,  one  or  both,  which  no  finite  intelligence 
could  have  anticipated. 

The  act  of  Congress  of  March  2,  1893,  27  Stat.  531,  c  196  [U.  S. 
Comp.  St.  1901,  p.  3174],  amended  March  2,  1903,  32  Stat.  943,  c.  976 
[U.  S.  Comp.  St.  Supp.  1903,  p.  367],  requiring  common  carriers  en- 
gaged in  interstate  commerce  to  use  automatic  couplers  and  air  brakes 
on  engines  and  cars  used  in  interstate  commerce  has  no  bearing  upon  the 
present  controversy.  Assuming  that  the  act  applies  to  cars  being  shunt- 
ed about  in  a  switching  yard  where,  from  the  nature  of  the  business  it 
would  be  impracticable,  if  not  impossible,  to  connect  up  the  air  brakes, 
it  cannot  be  invoked  in  the  present  instance  for  the  reason  that  there 
is  no  proof  that  the  engine  and  cars  were  used  in  interstate  commerce. 
In  Johnson  v.  Southern  Pacific  Co.  (decided  Dec.  19,  1904,  by  the  Su- 
preme Court)  25  Sup.  Ct.  158,  49  L.  Ed. ,  the  engine  and  car  in 

question  were  both  used  in  interstate  commerce. 

It  is  unnecessary  to  consider  the  exceptions  to  the  admission  and 
rejection  of  testimony  as  they  have  no  appreciable  bearing  upon  the 
principal  question. 

We  are  clearly  of  the  opinion  that  the  plaintiflf  has  failed  to  prove 
any  negligence  on  the  part  of  the  defendant 

The  judgment  is  afiirmed. 
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In  re  2,008  TONS  OF  OOAIi.* 

THB  IONIA. 

(Gircixit  Oourt  of  Appeals,  Seventh  Circuit    January  8, 1906.) 

No.  1,082. 

1.  SHIFPINO— DEMUBBAGK— COIOCENCEMENT  OF  LaT   DAT8  TOIt   DlSGHABOING. 

Under  a  bill  of  lading  requiring  a  vessel  to  deliver  a  cargo  of  coal  at 
a  specified  dock,  the  voyage  is  not  completed,  and  the  lay  days  for  dis- 
charging do  not  commence  to  run,  until  she  reaches  such  dock  and  is  In 
condition  to  discharge,  unless  she  is  prevented  from  reaching  it  through 
the  active  fault  of  the  charterer  or  consignee. 

[Ed.  Note— For  cases  In  point,  see  vol.  44,  Cent  Dig.  Shipping,  S  692. 

Demurrage,  see  notes  to  Harrison  v.  Smith,  14  C.  C.  A.  657 ;  Randall 
▼.  Sprague,  21  C  O.  A.  337 ;  Hagerman  v.  Norton,  46  C.  C.  A.  4.] 

2.  Bavs— TnfB  FOB  Dischabging— Reasonable  Dispatch. 

Where  a  charter  party  or  bill  of  lading  contains  no  provision  with 
respect  to  the  lay  days  for  discharging,  an  Implied  obligation  arises  on 
the  part  of  the  charterer  or  consignee  to  give  the  vessel  reasonable  dis- 
patch, determined  by  the  circumstances  then  existing;  but  in  such  case 
he  is  not  an  Insurer  against  delay,  nor  liable  because  of  delay  caused  by 
circumstances  beyond  his  control,  such  as  the  presence  of  another  vessel 
discharging  at  the  dock  where  delivery  is  to  be  made,  and  which  is  the 
only  one  available,  or  by  a  temporary  derangement  of  the  dock  machin- 
ery used  for  discharging,  which  he  could  neither  anticipate  nor  prevent 

[Ed  Note.— For  cases  in  point  see  vol  44,  Cent  Dig.  Shipping,  $§  680- 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Wisconsin 
In  Admiraky. 
For  opinion  below,  sec  128  Fed.  514. 

This  is  a  libel  in  rem  filed  by  the  Ionia  Transportation  Company,  the 
owner  of  the  steamer  Ionia,  against  her  cargo  of  coal,  for  demurrage,  for 
delay  in  unloading  at  the  port  of  Racine.  The  second  article  of  the  libel 
charges  that  in  October,  1908,  the  Kanawha  Fuel  Company  shipped  on  board 
the  steamer  Ionia,  lying  at  the  port  of  Toledo,  in  the  state  of  Ohio,  a  cargo 
of  coal,  to  be  therein  carried  from  the  port  of  Toledo  to  the  port  of  Racine. 
Wis.,  and  there  delivered  to  the  Weayer  &  Austin  Coal  Company,  Clancy 
Dock,  Racine,  Wis.,  or  its  assigns.  By  the  third  article  of  the  libel  it  is 
charged  that  on  October  24,  1903,  the  steamer  set  sail  from  Toledo  with  the 
coal  on  board,  for  the  port  of  Racine,  and  there  safely  arrived  at  noon  of 
the  29th  of  October,  1903,  ready  to  unload  and  discharge  her  cargo  at  Clancy 
Dock,  and  so  notified  Clancy  &  Co.,  the  owners  of  and  in  charge  of  the  dock, 
on  the  80th  of  October;  that  Clancy  &  Co.  disclaimed  any  interest  in  the 
coal,  stating  the  owners  of  it  to  be  the  J.  I.  Case  Threshing  Machine  Com- 
pany, of  Racine;  that  the  latter  company  was  by  the  master  on  the  SOth 
day  of  October  notified  of  the  arrival  of  the  steamer;  that  no  immediate 
steps  were  taken  to  unload  the  vessel;  and  that  the  master  made  claim 
for  1150  per  day  for  demurrage,  the  claim  to  take  effect  24  hours  after  the 
arrival  of  the  vessel.  By  the  fourth  article  it  is  charged  that  the  owners 
of  the  cargo  were  not  ready  to  receive,  but  paid  $1,000  to  apply  on  freight, 
leaving  a  balance  for  freight  of  $259.  The  libelant  claimed  damages  for  de- 
tention in  the  sum  of  $1,800.  Upon  seizure  of  the  coal,  the  J.  I.  Case 
Threshing  Machine  Company,  claimant,  bonded  the  coal,  and,  intervening  for 
its  interest  as  owner  of  the  cargo,  answered,  admitting  the  second  and  third 
articles  of  the  libel,  and  alleged  that  J.  F.  Clancy  &  Co.,  of  Racine,  owned 

*  Bahearlng  denied  February  1(K  1906^ 
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and  operated  the  ooal  dock  at  the  port  of  Racine  known  as  the  '^iHancj 
Dock/'  which  was  specially  fitted  with  apparatus  for  unloading  coaMadeQ 
vessels,  and  was  the  only  obtainable  dock  at  the  port  of  Racine  specially 
fitted  for  the  unloading  of  coal  laden  vessels,  or  at  which  the  steamer  Ionia 
could  be  discharged;  that  it  had  not  the  capacity  to  discharge  more  than 
one  vessel  at  a  time;  that  Clancy  Sc  Co.  for  a  long  time  had  been  ^igaged 
in  the  business  of  coal  wharfingers,  unloading  coal-laden  vessels  at  that 
dock,  all  of  which  was  known  or  ought  to  have  been  known  to  the  libelant 
at  the  time  of  the  shipment  of  the  coal ;  that  prior  to  the  shipment  the  re- 
spondent had  made  arrangements  with  Clancy  &  Co.  to  discharge  the  steamer 
Ionia  at  that  dock;  that,  upon  the  arrival  at  the  port  of  Racine  of  the 
steamer  Ionia  with  the  cargo  of  coal,  the  steamer  Marina,  also  laden  with 
a  cargo  of  coal  consigned  to  others  than  the  respondent,  was  discharging 
her  cargo  at  the  Clancy  Dock;  that  the  capacity  of  the  dock  did  not  admit 
of  the  discharge  of  more  than  one  steamer  at  a  time ;  that  the  Marina  was 
discharged  on  November  12,  1903,  and  thereupon  the  Ionia  was  at  once  given 
the  dock,  and  was  promptly  discharged  and  unladen ;  that  any  delay  caused 
to  the  steamer  Ionia  in  obtaining  a  place  at  the  dock  was  caused  by  reason 
of  the  prior  arrival  and  presence  at  the  dock  of  the  steamer  Marina,  over 
which  the  respondent  had  no  control,  and  not  by  any  negligence,  fault,  or 
other  cause  attributable  to,  or  under  the  control  of,  the  respondent  or  the 
shippers  of  the  coal;  that,  if  the  steamer  Marina  was  not  promptly  dls> 
charged  upon  her  arrival  at  the  dock,  the  same  was  not  caused  by  any  negli- 
gence, fault,  or  other  cause  attributable  to,  or  under  the  control  of,  the 
respondent  or  shippers  of  the  coal;  that  the  respondent,  as  owner  of  the 
cargo,  was  at  all  times  after  the  arrival  of  the  Ionia  ready  to  receive  and 
unload  the  cargo  so  soon  as  the  steamer  Marina  had  been  discharged  and 
was  out  of  the  way;  and  that  the  Ionia  was  given  a  berth  and  promptly 
discharged  so  soon  as  the  steamer  Marina  was  out  of  the  way.  The  re- 
spondent admitted  the  balance  on  freight  of  $259,  which  sum  it  tendered  to 
the  libelant,  and  deposited  in  the  registry  of  the  court  for  the  use  of  the 
libelant 

The  facts  are  as  follows: 

Long  before  the  shipment,  Clancy  ft  Co.  owned  the  dock  in  question,  which 
was  specially  fitted  with  apparatus  for  unloading  coal  vessels,  one  at  a  time, 
and  was  the  only  obtainable  dock  at  Racine  at  which  vessels  such  as  the 
Ionia  could  be  discharged;  the  do<^  being  located  below  the  bridges  across 
the  river  at  Racine,  and  the  Ionia  being  too  large  to  pass  the  bridges.  The 
only  other  coal  dock  below  the  bridges  was  that  of  the  gaslight  company, 
which  was  not  available.  The  owners  of  the  dock  were  accustomed  to 
unload  not  only  their  own  coal,  but  unloaded  coal-laden  vessels  for  others. 
The  apparatus  for  unloading  vessels  at  the  dock  consisted  of  the  *^ucket 
system."  In  October,  1903,  Clancy  Sc  Co.  changed  the  system  to  that  of  the 
*'clam-shell  system,"  which  employs  an  iron  bucket,  opening  like  a  clam 
shell,  and,  dipping  into  the  cargo,  closes  and  unloads  automatically — ^it  being 
thereby  Intended  to  do  away  with  stevedores — and  is  supposed  to  operate 
much  more  rapidly  than  the  bucket  sjrstem.  The  clam-shell  system  had  been 
for  some  time  in  use  In  the  ports  of  Milwaukee,  Chicago,  Manitowoc,  She- 
boygan, and  Escanaba.  About  October  19,  1903,  while  Clancy  Sc  Co.  were 
engaged  In  changing  the  system,  the  owners  of  the  steamer  Marina,  then 
lying  coal-laden  at  the  port  of  Milwaukee,  which  was  blocked  with  ooal- 
laden  vessels  waiting  their  turn  to  discharge,  applied  to  Clancy  ft  Oo.  to 
ascertain  if  they  could  discharge  her  at  the  port  of  Racine,  to  which  they 
replied  that  they  would  if  the  vessel  would  wait  uiitil  they  had  finished  put- 
ting in  the  clam-shell  system.  This  being  agreed  to,  the  Marina  arrived  in 
Racine  October  19th.  On  October  28th,  the  day  previous  to  the  artlval  of 
the  Ionia,  the  discharge  of  the  Marina's  cargo  of  coal  at  the  Clancy  Dock 
commenced,  working  with  one  "clam-shell,"  and  Installing  others  from 
time  to  time  as  fast  as  they  were  furnished  by  the  manufacturer,  who  guar- 
antied them  to  do  the  work.  They  were  not,  however,  furnished  promptly  by 
the  manufacturer,  and,  when  put  in,  did  not  work  satisfactorily,  but  now  and 
then  broke  down.  Clancy's  Dock  was  lighted  by  an  independent  electric  plant 
on  the  do^.    During  the  unloading  of  the  Marina  this  plant  burned. 
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oltattng  a  new  wiring  of  the  dodE  before  connection  could  be  made  with  tbe 
city  lighting  plant,  during  which  time  a  short  day's  work  was  done  both  on 
the  Marina,  and  afterward  on  the  Ionia,  occasioning  a  delay  of  1%  hours  a 
day.  No  claim  is  made  by  the  libelant  for  demurrage  for  any  loss  of  time 
on  account  of  the  destruction  of  the  electric  light  plant  By  reason  of  the 
failure  of  the  ''dam  shells"  to  work  as  guarantied,  the  burning  of  the  elec- 
tric lighting  plant,  and  some  rainy  weather  for  part  of  a  day,  the  final  dis- 
charge of  the  Marina  was  delayed  until  November  11th.  .  Immediately  after 
her  discharge  the  Ionia  was  given  a  berth  at  the  dock,  the  bucket  system 
was  restored,  and  she  was  completely  discharged  with  good  dispatch  on 
November  IGtti  at  noon ;  being  delayed  for  a  part  of  a  day  by  heavy  rain. 

The  respondent  had  a  coal  dock  near  the  Clancy  Dock,  but  the  depth  of 
water  was  InsufiQcient  to  accommodate  large  coaMaden  vessels,  like  the  Ionia. 
The  respondent  had  contracted  with  Clancy  &  Co.  that  the  latter  should  re- 
ceive several  carloads  of  coal  at  their  dock,  and  transfer  the  same  to  the 
coalyard  of  the  respondent  The  steamer  Ionia  was  chartered  by  one  Gil- 
christ of  Cleveland,  and  the  master  got  his  orders  from  Chamberlain,  in 
Detroit  The  master  states  that  in  a  conversation  with  Mr.  Cowling,  the 
representative  of  the  respondent  at  Racine,  he  was  told  that  the  cargo  had 
been  shipped  about  six  days  ahead  of  their  orders ;  and  .Cowling  laid  it  to  the 
Weaver  &  Austin  Coal  Company,  who  were  the  consignees.  The  bill  of  lading 
is  dated  at  Toledo,  October  24,  1903,  and  is  as  follows: 

'^Shipped  in  good  order  by  K.  F.  Co.  for  account  and  risk  of  whom  It  may 

concern,  on  board  the  Str.  Ionia, whereof is  Master,  now  lying 

in  Port  of  Toledo,  Ohio,  and  bound  for  Bacine,  Wia,  the  following  articles,  to 
be  delivered  in  like  good  order,  at  the  Port  of  destination,  (the  dangers  of 
navigation,  fire,  collisions  and  breakage  of  canals  only  excepted)  unto  the 
Consignee  named  in  the  margin  or  to Assigns. 

''In  Witness  Whereof,  The  Master  of  said  Vessel  hath  affirmed Bills 

of  Lading  of  this  tenor  and  date»  one  of  which  accomplished,  the  other  to 
stand  void. 

''Weaver  &  Austin  Coal  Ca  1209-800  tons 
Clancy  Dock,  %  Lump 

Bacine^  888-1900  tons 

Wis.  ROM  Coal 


Total  2098-700 

Rate  60  Cents.  R.  J.  Meffobd.'* 

The  date  of  chartering  does  not  definitely  appear.  It  was  probably  about 
the  21st  of  October.  There  is  no  evidence  that  when  the  vessel  was  char- 
tered either  the  representative  of  the  vessel  or  of  the  cargo  had  knowledge 
of  any  fact  that  might  cause  detention  of  the  boat  upon  her  arrival  at  Racine. 

Upon  the  bearing  below,  the  court  pronounced  for  the  libelant  for  the  bal- 
ance of  the  freight  money  claimed,  and  pronounced  for  the  respondent  that 
the  claim  for  demurrage  be  dismissed,  from  which  decree  the  libelant  appeals 
to  this  court 

John  C.  Richberg,  for  appellant. 
George  D.  Van  Dyke,  for  appellee. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court 

The  obligation  of  the  Ionia  was  to  deliver  her  cargo  at  a  particular 
dock.  The  voyage  was  not  completed,  nor  was  her  obligation  dis- 
charged, until  she  reached  the  designated  place  of  discharge,  ready  to 
deliver  her  cargo.  The  ship  must  reach  the  place  designated.  Murphy 
T.  CofiSn,  12  Q.  B.  D.  87;  Dahl  v.  Nelson,  6  App.  Cas.  38,  U;  Basti* 
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fell  V.  Lloyd,  31  L.  T.  Ex.  413.  In  the  latter  case,  by  the  terms  of 
the  charter  party,  the  ship  was  to  proceed  to  Mr.  Coles'  Wharf, 
Rochester,  or  so  near  thereto  as  she  might  safely  get.  The  vessel 
was  detained  for  some  days,  waiting  for  better  tides.  Lord  Chief 
Baron  Pollock  observed  that: 

"Tne  master  is  bound  to  take  his  ship  to  Ck>le8'  Wharf,  unless  prevented  by 
some  permanent  obstruction.  Thifi  is  a  contract  to  proceed  to  a  certain  place, 
and  if,  in  the  ordinary  course  of  navigation,  the  ship  could  get  there,  the  mas- 
ter was  bound  to  take  her." 

In  Strahan  v.  Gabriel,  cited  by  Lord  Esher  in  Dahl  v.  Nelson, 
supra,  the  discharging  place  named  was  a.  quay.  The  ship  on  ar- 
rival found  the  only  quay  berth  occupied  by  another  vessel.  The 
shipowner  offered  to  discharge  across  the  ship  which  occupied  the 
quay  berth  if  the  charterer  would  pay  for  the  stage  and  labor.  The 
charterer  refused,  and  the  shipowner  claimed  demurrage.  Lord 
Esher  held  that  the  lay  days  did  not  commence  to  run  until  the 
plaintiff's  ship  was  alongside  the  quay,  that  being  the  place  named 
whereat  the  voyage  was  to  end.  See,  also,  The  M.  S.  Bacon  (C.  C.) 
3  Fed.  344;  Finney  v.  Grand  Trunk  Ry.  Co.  (D.  C.)  14  Fed.  171; 
Fish  V.  150  Tons  of  Brown  Stone  (D.  C.)  20  Fed.  201;  The  J.  E. 
Owen  (D.  C.)  54  Fed.  185;  The  Viola  (D.  C.)  90  Fed.  750;  The 
Cyrenian  (D.  C.)  123  Fed.  169 ;  Weaver  v.  Walton,  1  Flipp.  441, 
Fed.  Cas.  No.  5,488 ;  Burmester  v.  Hodgson,  2  Camp.  488 ;  Ford  v. 
Colesworth  (1868)  L.  R.  5  Q.  B.  644;  Hick  v.  Raymond  (1893) 
App.  Cas.  22 ;  and  riuelthen  v.  Stewart  &  Co.,  2  K.  B.  (1902)  199. 

The  rule  would  not  be  applicable  if  the  delay  in  reaching  the  des- 
ignated dock  is  attributable  to  the  active  fault  of  the  charterer,  or 
the  owner  of  the  cargo.  No  such  fault  is  here  shown.  The  record 
discloses  no  knowledge  by  the  consignee,  up  to  the  time  of  the  sail- 
ing of  the  Ionia  from  Toledo,  of  the  installment  of  the  "clam-shell" 
system  on  the  Clancy  Dock,  if  such  change  was  then  in  progress. 
The  statement  of  the  master  that  the  representative  of  the  con- 
signee said  that  the  coal  had  been  shipped  ahead  of  the  order  of  the 
consignee  does  not  impute  a  fault  to  the  consignee  or  to  the  char- 
terer which  was  proximate  to  the  delay  of  the  vessel  in  reaching  the 
dock. 

The  duty  of  the  consignee,  then,  in  the  absence  of  active  fault 
upon  its  part,  began  when  the  vessel  reached  the  dock,  ready  to  be 
delivered  of  her  cargo.  There  being  no  stipulation  in  the  bill  of 
lading  with  respect  to  the  time  of  unloading  and  discharge,  the  duty 
imposed  was  to  give  the  vessel  reasonable  dispatch,  determined  by 
the  circumstances  then  existing.  Corrigan  v.  Iroquois  Furnace  Co., 
41  C.  C.  A.  102,  104,  100  Fed.  870.  The  consensus  of  the  English 
and  American  cases  is  well  stated  by  Judge  Sanborn  in  the  case  of 
The  Empire  Transportation  Co.  v.  Philadelphia  &  Reading  Coal 
&  Iron  Cfo.,  23  C.  C  A.  564,  571,  77  Fed.  919,  925,  35  L.  R.  A.  623 : 

"(1)  Where  the  charter  of  a  ship  is  silent  as  to  the  time  of  unloading  and 
discharge,  there  is  no  implied  agreement  that  the  charterer  will  unload  or 
discharge  her  in  the  customary  time  at  the  port  of  delivery,  regardless  of  all 
extraordinary  circumstances  and  unforeseen  obstacles. 

"(2)  The  implied  contract  is  to  unload  and  discharge  her  In  such  time  as  is 
reasonable,  in  view  of  all  the  existing  facts  and  drcomstances,  ordinary  and 
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extraordinary,  legitimately  bearing  upon  that  question  at  the  time  of  her 
arrlTal  and  discharge. 

*'(3)  This  implied  contract  to  discharge  the  vessel  in  a  reasonable  time  is, 
in  effect,  a  contract  to  discharge  her  with  reasonable  diligenceu 

"(4)  Ilie  burden  is  on  him  who  seeks  to  recover  damages  for  the  delay  of 
a  vessel  under  such  a  contract  to  prove  that  the  charterer  did  not  exercise 
reasonable  diligence  to  discharge  her,  under  the  actual  circumstances  of  the 
particular  case. 

"(5)  Proof  that  the  vessel  was  delayed  in  unloading  beyond  the  customary 
time  for  unloading  such  cargoes  at  the  port  of  her  delivery  throws  upon  the 
charterer  the  burden  of  excusing  the  delay  by  proof  of  the  actual  circum- 
stances of  the  delivery,  and  his  reasonable  diligence  thereunder." 

See  Postalthwait  v.  Freeland  (H.  of  L.)  6  App.  Cas,  699 ;  Lyle 
Shipping  Co.,  Ltd.,  v.  Corporation  of  Cardiff  (C.  of  A.)  2  Law  Re- 
ports, Q.  B.  D.  638.  In  the  former  case  it  is  declared  that  the  duty 
of  the  consignee  "is  not  absolute,  but  to  do  his  best."  In  the  lat- 
ter case  it  is  said  that  the  test  of  reasonable  dispatch  is  "not  a  hy- 
pothetical state  of  things" — ^not  "an  ordinary  state  of  circumstan- 
ces"— but  "the  actual  state  of  things  at  the  time  of  the  discharge." 
Within  this  rule,  we  think,  the  consignee  is  absoWed  of  fault.  It 
had  no  control  of  the  dock  The  slight  delay  in  discharging  the 
cargo  after  the  vessel  was  fast  to  the  dock  arose  from  the  change 
from  the  clam-shell  to  the  bucket  system — it  being  found  that  the 
former  did  not  work  satisfactorily — and  the  change  was  in  order  to 
give  the  vessel  quicker  dispatch.  After  the  vessel  was  berthed,  the 
total  delay  from  all  causes  did  not  exceed  one  day.  For  that  the 
consignee  was  not  responsible,  and  the  delay  so  caused,  in  effect 
expedited  the  delivery  of  her  cargo.  Under  the  clam-shell  system 
installed,  and  which,  owing  to  the  default  of  the  contractor,  was  im- 
perfect and  operated  poorly,  the  time  of  discharge  would  have  been 
longer.  We  abate  not  one  jot  from  the  statement  in  the  Corrigan 
Case,  supra,  that  "a  vessel  should  ordinarily  have  prompt  dispatch, 
for  such  is  essential  to  her  profitable  employment";  but,  holding 
that  the  consignee  is  not  responsible  for  the  change  of  system  in- 
augurated by  the  owner  of  the  dock,  or  for  the  giving  place  to  and 
discharging  the  Marina  prior  to  the  arrival  of  the  Ionia,  we  see  no 
circumstance  of  fault  in  the  discharge  of  the  latter  vessel.  The  own- 
ers of  vessels  can  readily  protect  themselves  by  the  insertion  in 
their  contracts  of  a  time  limit  for  the  release  of  the  vessel  after  her 
arrival  in  port,  in  which  case  even  unavoidable  delay  would  not 
excuse  the  charterer. 

The  decree  is  affirmed. 
18S  9^.^-21 
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TENNESSEE  PRODUCER  MARBLE  CO.  ▼.  GRANT  et  aL 

(Circuit  Court  of  Appeals,  TMrd  Circuit    February  18,  1905.) 

No.  20. 

Bankbuftot— CoxTBTa—JuBisDicTioN— Attaghmentb— Stat. 

Bankr.  Act  July  1,  1898,  c.  541,  S  11,  cl.  a,  30  Stat  549  [U.  S.  Comp. 
St  1901,  p.  3426],  provides  that  a  suit  which  is  founded  on  a  claim  from 
which  a  discharge  would  be  a  release,  and  which  is  pending  against  a 
person  at  the  time  of  the  filing  of  a  petition  against  him,  shall  be  stayed 
until  after  an  adjudication  or  the  dismissal  of  the  petition,  etc.  Held, 
that  such  section  did  not  give  a  bankruptcy  court  jurisdiction  to  stay  a 
suit  by  a  creditor  of  the  bankrupt  In  a  state  court,  and  to  restrain  such 
creditor  from  proceeding  to  enforce  an  attachment  lien  under  the  state 
law,  the  state  court  having  acquired  jurisdiction  of  the  parties  and  sub- 
ject-matter, and  taken  possession  of  the  properly  prior  to  the  filing  of  the 
bankruptcy  petition. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania,  in  Bankruptcy. 

R.  L.  Ashhurst,  for  petitioner. 
Humbert  B.  Powell,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  This  is  a  petition  of  the  Tennessee 
Marble  Company,  by  which  this  court  is  asked  to  revise  in  matter 
of  law  an  order  made  by  the  court  below  in  a  bankruptcy  proceed- 
ing against  Adolph  Grant,  trading  as  Adolph  Grant  &  Co.,  as  fol- 
lows: 

"And  now,  to  wit,  the  second  day  of  June,  A.  D.  1904,  the  foregoing  petition 
liaving  been  presented  and  duly  considered  (and  the  proceedings  and  papers 
filed  in  this  case  In  the  District  Gourt  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania  having  been  examined,  as  the  petition  does  not  state 
all  of  the  facts  which  should  be  set  forth).  It  Is,  on  motion  of  Charles  F.  Stllz, 
Esq.,  and  Humbert  B.  Powell,  Esq.,  attorneys  for  petitioner,  ordered  and  de- 
creed that  the  said  Tennessee  Producer  Marble  Company,  and  its  attorneys, 
agents,  servants,  and  employes,  be  and  they  are  hereby  restrained  from  in 
any  manner  further  proceeding  upon  the  attachment  of  the  said  Tennessee 
Producer  Marble  Company,  mentioned  In  the  foregoing  petition,  until  the 
further  order  of  this  court,  the  lien  of  said  attachment.  If  any,  to  remain. 
It  is  further  ordered  that  notice  of  this  restraining  order  be  served  upon  the 
sheriff  of  Philadelphia  county,  upon  the  said  Albert  A.  Reeves,  Henry  Reeves, 
Mark  B.  Reeves,  and  J.  Herbert  Schall,  copartners  trading  as  Stacy  Reeves 
it  Sons." 

This  order  was  made  upon  the  petition  of  the  Third  National 
Bank  of  Philadelphia,  styling  itself  "a  creditor  of  Adolph  Grant, 
trading  as  Adolph  Grant  &  Co."  The  petition  was  filed  in  the  bank- 
ruptcy proceeding,  and  the  order  was  a  summary  one.  There  was 
no  plenary  suit.  The  learned  judge  filed  no  opinion,  and  therefore 
we  have  not  the  benefit  of  a  statement  by  him  of  the  provision  of  law 
which,  in  his  judgment,  vested  in  the  District  Court  the  jurisdic- 
tion it  exercised.  But  counsel  have  here  contended  that  it  was 
given  by  section  11,  clause  a,  of  the  bankruptcy  act  (Act  July  1, 
1898,  c.  641,  30  Stat.  549  [U.  S.  Comp.  St.  1901,  p.  3426]),  which, 
they  say,  "gives  bankruptcy  courts  jurisdiction  to  stay  certain  suits 
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therein  specified,  and  the  stay  granted  in  the  present  instance  was 
by  virtue  of  that  section."  This  position  is  untenable.  That  clause 
provides  merely  that  "a  suit  which  is  founded  upon  a  claim  from 
which  a  discharge  would  be  a  release  ♦  ♦  ♦  shall  be  stayed," 
and  this  obviously  for  the  purpose  of  assuring  to  the  court  of  bank- 
ruptcy exclusive  authority  to  adjudicate  the  claims  which,  by  their 
orders  of  discharge,  they  may  release.  It  does  not  apply  to  a  suit 
brought  in  a  state  court  to  enforce  an  asserted  right  in  rem  under 
the  law  of  such  state. 

The  proceeding  which  the  order  in  question  restrained  the  marble 
company  from  further  prosecuting  had  been  instituted  in  a  court  of 
Pennsylvania  prior  to  the  filing  of  the  petition  in  bankruptcy.  It 
was  a  hostile  proceeding,  and  it  attached  a  fund  which  the  marble 
company  claimed  by  adverse  right.  "The  state  court  had  jurisdic- 
tion over  the  parties  and  the  subject-matter,  and  possession  of  the 
property;  and  it  is  well  settled  that,  where  property  is  in  the  ac- 
tual possession  of  the  court,  this  draws  to  it  the  right  to  decide  up- 
on conflicting  claims  to  its  ultimate  possession  and  control."  Met- 
calf  V.  Barker,  187  U.  S.  175,  23  Sup.  Ct.  67,  47  L.  Ed.  122.  The 
state  court  had  acquired  jurisdiction  of  the  res,  and  was  fully  em- 
powered to  pass  upon  any  and  all  conflicting  claims  to  it.  It  is  not 
necessary,  and  might  be  indecorous,  for  us  to  express  an  opinion 
upon  any  question  that  may  occur  in  the  cause,  for  its  determina- 
tion is  solely  for  that  court.  Its  jurisdiction,  and  the  right  of  the 
marble  company  to  prosecute  its  suit  in  it,  had  attached  before  the 
bankruptcy  proceedings  were  begun,  and  could  not,  in  those  pro- 
ceedings, be  arrested  or  taken  away.  Peck  v.  Jenness,  48  tf.  S. 
624,  12  L.  Ed.  84;  Bardes  v.  Haywarden  Bank,  178  U.  S.  524,  20 
Sup.  Ct.  1000,  44  L.  Ed.  1175 ;  Louisville  Trust  Co.  v.  Comingor, 
184  U.  S.  18,  22  Sup.  Ct.  293,  46  L.  Ed.  413 ;  Metcalf  v.  Barker,  187 
U.  S.  165,  23  Sup.  Ct.  67,  47  L.  Ed.  122;  In  re  Seebold,  105  Fed. 
910,  45  C.  C.  A.  117. 

The  restraining  order  to  which  this  petition  for  revision  relates 
is  vacated  and  dissolved. 


AMBRIGAN  BRIDOB  GO.   OF  NEW  YORK  ▼.  CAMDEN   INTERSTATE 

RY.  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    NoTember  16,  1004.) 

No.  519. 

1.  Damaoks— Bbxaoh  ov  Contbaci^Recouficknt  fob  Delay  in  Pebfobk ance. 
Plaintiff,  having  contracted  to  build  two  bridges  for  defendant,  failed 
to  complete  the  same  by  the  dates  specified  in  the  contract  The  bridges 
were  required  to  connect  extensions  of  certain  lines  of  electric  railway 
owned  by  defendant  which  were  to  be  consolidated  and  operated  as  a 
single  system,  of  which  purpose  plaintiff  was  advised.  Defendant  en- 
tered upon  the  construction  of  its  extensions,  which  could  have  been 
completed  by  the  time  the  last  bridge  was  to  be  finished,  but  were  not 
because  it  became  apparent  that  the  bridge  would  not  then  be  ready. 
Hel4^  that  the  measure  of  the  damages  defendant  was  entitled  to  re- 
cover for  breach  of  the  contract  by  way  of  recoupment  against  the 
contract  price  was  the  interest  at  the  legal  rate  on  the  money  expended 
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by  It  upon  the  ImproyementB  and  extenslona  which  were  reaaonably 
within  the  view  of  the  parties  when  the  contracts  were  made  from  the 
date  when  the  last  bridge  should  have  been  completed,  or  from  the 
times  thereafter  when  such  expendltorea  were  made  to  the  date  at  its 
completion. 

SL  Ebbob— Revhw— AcnoN  Tbisd  to  Goubt. 

Where  a  Jury  is  waived  by  stipulation  In  an  action  at  law  in  a  federal 
court,  Its  findings  of  fact  are  conclusive  In  the  appellate  court,  and  <mly 
the  questions  of  law  applicable  thereto  can  be  considered. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  West  Virginia. 

Henry  C.  Duncan,  Jr.,  and  John  H.  Holt  (Campbell,  Holt  &  Duncan^ 
on  the  brief),  for  plaintiff  in  error. 

W.  R.  Thompson  (Vinson  &  Thompson,  on  the  brief),  for  defendant 
in  error. 

Before  GOFF,  Circuit  Judge,  and  MORRIS  and  PURNELL,  Dis- 
trict Judges. 

GOFF,  Circuit  Judge.  This  writ  of  error  was  prosecuted  from  a 
judgment  rendered  by  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  West  Virginia  in  an  action  of  assumpsit.  The 
declaration  contains  the  usual  indebitatus  assumpsit  counts.  The  case 
is  sufficiently  stated  by  the  facts  as  found  by  the  court  below.  By 
stipulation  in  writing  the  parties  waived  a  jury,  and  submitted  all  mat- 
ters of  law  and  fact  involved  in  the  issues  to  the  court  for  its  decision. 
The  assignments  of  error  relating  to  the  action  of  t|^e  court  below  con- 
cerning the  pleadings  are  without  merit,  and  it  will  not  be  profitable 
to  consider  them  here.  In  fact,  they  are  not  insisted  upon  by  counsel 
for  plaintiff  in  error.  The  faicts  found  by  the  court  below  arc  as  id- 
lows: 

I  find  that  the  American  Bridge  Ck>nipany,  plaintiff,  la  the  assignee  of 
the  Pittsburgh  Bridge  Company  of  a  certain  contract  with  the  defendant 
dated  May  26,  1900,  for  the  erection  of  a  bridge  over  Twelve  Pole  creek  on 
or  before  August  1,  1900,  for  the  sum  of  $4,000,  and  was  also  the  aaslgnee 
of  the  American  Bridge  Company  of  New  Jersey  of  a  certain  contract  with 
the  defendant  dated  September  25,  1900,  providing  for  the  erection  of  a  steel 
bridge  over  the  Big  Sandy  river  on  or  before  January  1,  1901,  for  the  sum 
of  $24,500.  Both  of  these  contracts  were  made  with  the  Ohio  Valley  Elec- 
tric Railway  Company,  and  said  corporation  afterwards  changed  its  name 
to  the  Camden  Interstate  Railway  Company,  the  present  name  of  the  de- 
fendant I  further  find  that  the  contract  dated  September  25,  1900,  was 
signed  by  *'J.  N.  Camden,*'  but  was  made  for  and  on  behalf  of  the  defendant 
corporation,  and  no  question  of  nuthority  to  make  ttich  contract  waa  raiaed 
at  the  trial. 

I  find  from  the  evidence  that  the  bridges  over  Twelve  Pole  creA  and  Big 
Sandy  river  were  constructed  in  accordance  with  the  plans  and  q>eciflca- 
tions  set  forth  in  the  contracts  therefor.  I  further  find  that  the  Twelve 
Pole  Bridge  was  completed  on  or  about  March  1,  1901,  and  the  Big  Sandy 
Bridge  on  or  about  June  23,  1901,  and  that  the  cause  of  delay  was  not  among 
those  specified  in  the  contract  as  excusing  the  contractor  from  liability  for 
failure  to  complete  said  woric  at  the  time  prescribed  in  its  agreements. 

I  farther  find  from  the  evidence  that  at  and  before  the  contract  for  the 
Big  Sandy  Bridge  was  entered  into  Mr.  Broumbaugh,  the  agent  of  the  Ameri- 
can Bridge  Company  of  New  Jersey,  assignor  of  the  contract  for  said  bridge 
to  the  plaintiff,  was  advised  of  the  fact  that  it  was  the  intention  of  the 
defendant  tp  oonuiQct  th^.  0untingtoii),  Ashland  and  Catlettsburs  Street  Rail 
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ways  into  a  continuous  Bystem,  and  that  it  was  the  intention  of  the  defend- 
ant to  push  their  work  on  this  construction,  and  that,  in  consequence,  the 
contract  for  the  erection  of  the  Big  Sandy  Bridge  would  be  a  time  contract 
But  I  do  not  find  from  the  evidence  that  Mr.  Broumbaugh  was  advised  of 
the  fact  that  the  Ironton  Street  Railway  was  to  be  a  part  of  the  contem- 
plated connected  system. 

I  find  that  one-half  of  the  contract  price  of  each  bridge,  to  wit  |2,000  on 
the  Twelve  Pole  Bridge  and  |12,250  on  the  Big  Sandy  Bridge,  was  paid  by 
the  defendant  when  due,  and  that  the  balance  upon  each  contract  has  not 
as  yet  been  paid.  I  further  find  that  the  plaintiff  did  extra  work  on  the 
Twelve  Pole  Bridge  amounting  to  $1,175,  for  which  it  is  entitled  to  be  paid, 
with  interest  from  November  1,  1900;  and  that  it  also  furnished  piles,  etc., 
to  the  value  of  $127.95,  to  which  it  is  entitled,  with  interest  from  August 
1,  1901. 

I  further  find  that  the  plaintiff  is  entitled  to  recover  the  balance  on  the 
Twelve  Pole  Bridge,  as  aforesaid,  of  $2,000,  with  Interest  from  March  1, 
1901,  and  the  balance  on  the  Big  Sandy  Bridge  of  $12,250,  with  interest 
from  June  23,  1901. 

I  find  from  the  evidence  that  the  set-off  claimed  by  the  defendant  in  its 
plea  and  statement  of  set-off,  which  amounts  to  $044.42,  was  not  authorized 
to  be  expended  and  incurred  by  plaintiff  or  its  agent,  and  the  same  cannot 
be  allowed. 

I  find  from  the  evidence  that  the  defendant,  the  Camden  Interstate  Rail- 
way Company,  expended  for  construction  upon  its  lines  and  plants  the 
following  sums: 

Construction. 

Previous  to  January  1,  1901 $328,913  51 

During  January  "    29.169  39 

February  *•    46,152  09 

"•        March  "    87,086  05 

••        April  ••    49,273  44 

•*        May  .  •»    44,530  78 

— ^And  I  further  find  that  by  reason  of  the  failure  of  the  plaintiff  to  com- 
plete the  Big  Sandy  Bridge  at  the  time  specified  in  the  contract  (i.  e.,  Janu- 
ary 1,  1901)  the  defendant  was  deprived  of  the  use  of  the  aforesaid  sums 
of  money,  and  that  they  are  entitled  to  recoupment  by  way  of  interest  at 
6  per  cent  from  the  several  dates  to  June  23,  1901,  the  date  of  the  com- 
pletion of  the  said  bridge,  as  per  the  following  statement : 

Recoupment  by  Way  of  Interest 

Int  on  $328,918.51  from  Jan.  1  to  June  23,  1901 $  9,483  57 

Int  on      ^,169.89  from  Feb.  1  to  June  23,  1901 695  18 

Int  on      46,152.09  from  Mch.  1  to  June  23,  1901 884  60 

Int  on      87,086.05  from  Apr.  1  to  June  23,  1901 520  20 

Int  on      49,273.44  from  May  1  to  June  23,  1901 443  45 

Int  on      44,530.78  from  Jun.  1  to  June  23,  1901 170  68 

Total  $12,197  68 

Summary :    I  therefore  find  that  the  plaintiff  is  entitled  to  recover  of  the 
defendant  as  follows: 
$1,175.00,  with  interest  from  Nov.  1,  1900,  to  June  23,  1901...  $  1,220  62 
$Z0OO  balance  due  on  Twelve  Pole  Bridge,  with  interest  from 

Mar.  1,  1901,  to  June  23,  1901 2,037  88 

$12,250,  balance  due  on  Big  Sandy  Bridge  as  of  June  23,  1901. .     12,250  00 

Total  $15,507  95 

— ^And  that  the  defendant  is  entitled  to  recoupment  to  the  amount  of  $12,- 
197.68,  being  interest  at  6  per  cent,  upon  amounts  invested  as  shown  in 
finding  above.  I  therefore  find  that  the  plaintiff  is  entitled  to  recover  of  the 
defendant  the  sum  of  $3,310.27,  balance  due  as  of  June  23.  1901,  which,  with 
interest  from  said  June  23,  1901,  to  the  date  of  this  finding,  April  10,  1903, 
amounts  to  $3,667.22,  and  the  further  sum  of  $127.95,  the  value  of  pilee,  etc. 


Digitized  by 


Google 


326  135  FEDERAL  REPORTER. 

furnished  defendantB,  with  Interest  from  August  1,  1901,  to  the  date  of  this 
flnding,  April  10,  1003,  amounting  to  $140.94. 

I  therefore  find  that  the  plaintiff  is  entitled  to  recover  of  the  defendant 
the  sum  of  $3,808.16,  with  interest  thereon  from  this  date,  April  10,  1903, 
until  paid,  and  its  costs  by  it  about  Its  suit  in  this  behalf  expended.  Including 
an  attorney's  fee  of  $10,  as  allowed  by  law.  An  order  may  go  in  accordance 
with  this  finding. 

Note. — ^There  was  evidence  of  a  documentary  character,  introduced  by  the 
defendant  on  the  trial  of  this  case,  tending  to  show  the  expenditure  of  certain 
sums  of  money  upon  Clyffeside  Park,  Ironton  Street  Railway,  engineering, 
and  for  ferry  franchises,  as  sums  upon  which  interest,  by  way  of  recoupment 
should  be  allowed;  but  I  am  unable  to  find  from  the  evidence  that  these 
items  are  proper  ones,  or  that  they  can  be  connected  with  the  main  Investment 
so  clearly  as  to  be  properly  charged,  and  they  were  disregarded  in  my  finding. 
That  the  Camden  Interstate  Railway  Company  expended  for  construction 
upon  its  lines  and  plants  previous  to  January  1,  1901,  the  following  sums, 
to  wit: 

Upon  its  Huntington  line I  87,718  74 

Upon  Kenova  &  Central  City  extension 130,429  62 

Upon  Big  Sandy  Bridge 34,607  62 

Upon  Hampton  City  extension 25.600  68 

Upon  Ashland  &  Catlettsburg  Street  Railway 25,396  71 

Upon  equipment 15,702  88 

Upon  power  plant,  substation  and  high  transmission  line. . . .      60,402  26 

Total   $328,913  51 

These  are  the  details  of  the  items  in  my  finding,  marked  previous  to  Jan- 
uary 1,  1001,  and  aggregating  $328,913.51. 

During  January,  as  follows: 

Upon  its  Huntington  line $  3,266  70 

Upon  Kenova  and  Central  City  extension 6,998  89 

Upon  Big  Sandy  Bridge 93  53 

Upon  Hampton  City  extension 2,072  55 

Upon  Ashland  &  Catlettsburg  Street  Railway 455  02 

Upon  equipment 8,052  66 

Upon  power  plant,  substation  and  high  transmission  line 14,230  04 

Total $29,169  39 

These  are  the  details  of  my  January  finding,  aggregating  $29,169.39. 
During  February,  aa  follows : 

Upon  its  Huntington  line >$  2.a55  72 

Upon  Kenova  &  Central  City  extension 5,127  04 

Upon  Big  Sandy  Bridge 6,354  73 

Upon  Hampton  City  extension 8S9  47 

Upon  Ashland  &  Catlettsburg  Street  Railway 9,111  86 

Upon  equipment * 267  00 

Upon  power  plant,  substation  and  H.  T.  line 21,546  27 

Total '. $46,152  09 

These  are  the  details  of  my  February  finding,  aggregating  $46,152.09. 
During  March,  as  follows: 

Upon    Huntington   line $     397  10 

Upon  Kenova  &  Central  City  extension 5,058  58 

Upon  Big  Sandy  Bridge 10,718  67 

Upon  Hampton  City  extension 602  70 

Upon  Ashland  &  Catlettsburg  Street  Railway 933  02 

Upon  equipment 8,052  00 

Upon  power  plant,  substation  and  H.  T.  line 11.323  97 

Total ; $37,086  05 

These  are  the  details  of  my  March  finding,  aggregating  $37,086.05. 
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Daring  April,  as  follows: 

Upon  Hnntlngton  line 9  1,292  75 

UponKenovaft  Central  Ci^  extension 9,415  IS 

Upon  Big  Sandy  Bridge 12,968  OS 

Upon  Hampton  City  extension 42  02 

Upon  Ashland  &  Catlettsburg  Street  Railway 1,896  00 

Upon  equipment 6.592  64 

Upon  power  plant,  substation  and  H.  T.  line 17,566  87 

Total  $49,273  44 

These  are  the  details  of  my  April  finding,  aggregating  $49,273.44. 

During  May,  as  follows : 

Upon  Huntington  line 9  1,904  97 

Upon  Kenova  &  Central  City  extension 8,958  80 

Upon  Big  Sandy  Bridge 1,395  95 

Upon  Hampton  City  extension 65  07 

Upon  Ashland  &  Catlettsburg  Street  Railway 845  84 

Upon  equipment 8,813  60 

Upon  power  plant,  substation  and  H.  T.  line 23,047  05 

Total $44,530  78 

These  are  the  details  of  my  May  finding,  aggregating  $44,530,78. 
I  find  that  at  the  time  the  contract  was  made  for  the  construction  and  erec- 
tion of  the  bridge  across  the  Big  Sandy  river  for  the  Ohio  Valley  Electric 
Railway  Company,  now  the  Camden  Interstate  Railway  Company,  and  pre- 
vious thereto,  the  said  railway  company  owned  and  operated  the  following 
lines  of  street  railway  : 

(a)  A  line  extending  from  Guyandotte,  West  Virginia,  a  town  having  a 
population  of  from  two  to  three  thousand  persons,  west  along  third  avenue, 
in  Huntington,  to  Seventh  street  therein,  a  distance  of  three  miles  and  a  frac- 
tion ;  also  a  line  extending  from  the  corner  of  Tenth  street  and  Third  avenue, 
in  the  city  of  Huntington,  south  and  east  to  the  Chesapeake  &  Ohio  shops, 
in  the  eastern  part  of  said  city,  a  distance  of  two  and  one-fourth  miles ;  and 
a  Hue  extending  from  Ninth  street,  in  Huntington,  west  along  Fourth  avenue 
to  Central  City,  a  town  having  four  thousand  population,  a  distance  of  two 
and  three-fourths  miles;  and  that  the  city  of  Huntington  had  at  the  time  a 
population  of  twelve  thousand  persons. 

(b)  Also  that  said  company  owned  and  operated  a  line  of  railway  extending 
from  Division  street,  Catlettsburg,  a  town  having  a  population  of  between 
thirty-five  hundred  and  four  thousand  people,  to  Ashland,  a  city  having  a 
population  of  seven  or  eight  thousand  persons,  a  distance  of  six  miles. 

(c)  Also  a  line  of  railway  extending  from  Coal  Grove,  Ohio,  a  town  imme- 
diately opposite  Ashland,  Kentucky,  west  through  the  city  of  Ironton,  with 
a  population  of  eleven  or  twelve  thousand,  to  Hanging  Rock,  Ohio,  a  distance 
of  seven  miles. 

And  I  further  find  that  at  the  time  of  the  making  of  the  contract  for  the 
construction  of  said  bridge,  and  for  a  long  time  previous  thereto,  and  during 
the  construction  of  said  bridge,  the  said  railway  company  had  been  oper- 
ating the  said  several  lines  above  mentioned  for  the  carrying  of  passengers 
thereon  for  hire  and  reward. 

The  opinion  of  the  court  below,  filed  in  and  made  a  part  of  the 
record  of  this  cause,  reads  as  follows : 

In  this  case  the  only  question  as  to  which  there  is  a  serious  dispute 
between  the  parties  is  as  to  the  proper  measure  of  damages  to  be  recovered 
by  the  defendant  by  way  of  recoupment  on  account  of  the  delay  of  plaintiff 
in  completing  the  two  bridges  mentioned  In  the  pleadings,  and  particularly 
the  bridge  crossing  Big  Sandy  river.  I  deem  it  unnecessary  to  make  any 
statement  of  the  case,  as  in  my  written  findings,  which  are  a  part  of  the 
record,  the  main  facts  are  fully  stated.  The  eminent  counsel  on  both  sides 
of  this  case  have  submitted  full  and  ably  printed  briefs,  presenting  most 
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admirably  the  opposite  sides  of  the  question  here  involred;  and  if  I  do  not 
refer  In  exten-so  in  this  opinion  to  those  briefs  it  la  simply  because  the 
leading  principle,  as  applied  to  the  facta  in  this  case,  in  my  judgment,  renders 
such  analysis  of  the  briefs  unnecessary.  There  was  no  denial  upon  the 
part  of  the  plaintiff  that  the  defendant  is  entitled  to  recoup  some  damages 
growing  out  of  its  failure  to  complete  these  bridges  within  the  time  agreed 
upon,  and  the  only  question  was,  in  what  manner  shall  these  damages  be 
ascertained,  and  what  is  the  proper  amount?  Recoupment  is  said  in  the 
law  dictionaries  to  be  the  right  of  the  defendant  in  the  same  action  to  claim 
damages  from  the  plaintiff,  either  because  he  has  not  complied  with  some 
obligation  of  the  contract  upon  which  he  sues,  or  because  he  has  violated 
some  duty  which  the  law  imposed  upon  him  in  making  or  performance  of 
the  contract.  Bouv.  L.  Diet;  And.  L.  Diet.  In  Sutherland  on  Damages 
(2d  Ed.)  §  168,  p.  329,  it  is  said:  'The  defense  which  is  allowed  under  the 
name  of  recoupment  is  not  a  keeping  back  a  part  of  the  plaintiff's  prima 
facie  damage  on  the  case  he  seeks  to  establish  by  evidence  of  the  character 
explained  under  the  title  'mitigation  of  damages,'  but  a  reduction  of  the 
plaintiff's  recovery  by  the  allowance  against  him  in  his  action  of  damages 
due  the  defendant  on  a  substantive  cause  of  action  in  his  favor,  growing 
out  of  the  same  transaction  on  which  the  plaintiff's  claim  or  demand  arises.** 
The  same  author,  in  section  81,  p.  1G9,  says:  "Such  losses  may  consist  of 
expenditures  made  by  one  party  to  a  contract  and  damages  from  his  own 
acts  done  on  the  faith  of  its  being  performed  by  the  other,  in  furtherance 
of  the  object  for  which  the  contract  purports  to  be  made,  or  the  object 
which  was  in  contemplation  of  the  parties  at  the  time  of  contracting;" 
citing  Dean  v.  White,  5  Iowa,  266;  Grand  Tower  Co.  v.  Phillips,  23  WalL 
471,  23  L.  Ed.  71,  etc.  In  Hadley  v.  Baxendale,  9  Exch.  353,  the  leading 
English  case,  two  propositions  on  the  scope  of  recovery  of  damages  for 
breach  of  contract  were  established.  They  were  thus  stated  by  Baron  Alder 
son:  "Where  two  parties  have  made  a  contract,  which  one  of  them  has 
broken,  the  damage  which  the  other  ought  to  receive  in  respect  to  such 
breach  of  contract  should  be  such  as  may  fairly  and  reasonably  be  consid- 
ered either  as  arising  naturally — ^that  is,  according  to  the  usual  course  of 
things — ^from  such  breach  of  contract  it.self,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties,  at  the  time 
they  made  the  contract,  as  the  probable  result  of  the  breach  of  it.**  Where 
the  special  circumstances  are  known  to  the  defendant,  and  where  the  dam- 
age is  the  natural  result  of  his  default,  the  special  damage  Is  held  to  have 
been  in  view  of  the  parties  to  the  contract,  and  is  not  too  remote.  5  Am. 
and  Eng.  Ency.  of  Law  (1st  Ed.)  p.  15;  Hadley  v.  Baxendale,  9  Exch.  341. 
In  Hammer  v.  Schoenfelder,  47  Wia  455,  2  N.  W.  1129,  the  plaintiff  was  a 
butcher,  and  the  defendant  had  agreed  to  furnish  him  with  such  quantity 
of  Ice  as  he  might  need  for  his  ice  box  to  keep  fresh  meat  during  the  summer. 
The  defendant  had  supplied  the  plaintiff  before,  and  understood  the  use  of 
the  ice.  At  the  last  of  July  the  defendant  ceased  to  furnish  ice,  and  in  con- 
sequence a  quantity  of  meat  was  spoiled,  as  no  ice  could  be  procured  else- 
where. The  defendant  was  held  liable  for  the  value  of  the  spoiled  meat. 
The  circumstances  made  known  at  the  making  of  the  contract,  and  its 
intrinsic  nature,  must  be  considered  in  estimating  the  damages.  Winne  v. 
Kelley,  34  Iowa,  339 ;  Van  Arsdale  v.  Rundell,  82  111.  63 ;  Rogers  v.  Bemus, 
69  Pa.  432;  Hexter  v.  Knox,  63  N.  Y.  561 ;  Wolcott  v.  Mount,  36  N.  J.  Law, 
262,  13  Am.  Rep.  438.  For  cases  in  which  recoupment  of  damages  was  al- 
lowed for  failure  to  perform  construction  contracts  within  stipulated  time, 
see  Front  St,  etc.,  R.  Ck).  v.  Butler,  50  Cal.  574;  Korf  v.  Lull,  70  111.  420; 
Cooke  V.  Preble,  80  111.  381 ;  Havana,  etc.,  R.  Co.  v.  Walsh,  85  111.  58 ;  Ab- 
bott V.  Gatch,  13  Md.  314,  71  Am.  Dec.  635 ;  Rockwell  v.  Daniels,  4  Wis.  432. 
In  Blanchard  v.  Ely,  21  Wend.  342,  34  Am.  Dec.  250,  it  was  held  that,  where 
the  defense  for  the  price  of  a  steamboat  was  that  part  of  the  machinery 
was  unsound  and  imperfect,  occasioning  considerable  delay,  the  defendants 
could  not  recoup  as  damages  the  loss  of  the  probable  profits  upon  trips  that 
might  have  been  run  during  the  time  the  vessel  was  delayed  on  account  of 
the  Imperfections  in  its  construction.  In  Smeed  v.  Ford  (1859)  28  L.  J.  Q. 
B.t  17^  the  defendants  contracted  to  supply  a  threshing  machine  to  the 
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plaintiff  within  three  weeks  from  the  24th  of  July.  The  defendants,  at  the 
time  of  the  contract,  knew  that  the  plaintiff  was  in  the  habit  of  threshing 
the  com  in  the  field  and  sending  it  to  market  at  once.  The  machine  was 
not  forthcoming  in  time,  and  the  plaintiff  was  obliged  to  carry  away  and 
stack  the  com.  The  corn  was  damaged  by  exposure  to  the  weather,  so 
that  it  was  necessary  to  dry  it  in  a  kiln.  The  quality  was  much  deterio- 
rated, and  before  the  com  could  be  sold  the  price  had  fallen.  It  was  held, 
applying  the  rale  in  Hadley  y.  Baxendale,  that  the  plaintiff  was  entitled  to 
recover  damages  (1)  in  respect  of  the  deterioration  in  the  quality  of  the 
wheat,  (2)  in  respect  of  the  expense  of  carrying  and  stacking  it,  and  (3)  in 
respect  of  the  expense  of  kiln-drying,  but  not  In  respect  of  the  fall  in  prices. 
Where  a  landlord  agreed  in  a  case  to  repair  the  fences  so  as  to  secure  a 
crop,  and,  failing  to  do  so,  cattle  broke  in  and  injured  the  crops,  he  was 
held  for  their  value.  Culver  v.  Hill,  68  Ala.  66,  44  Am.  Rep.  134.  On  a 
breach  of  contract  to  sell  and  deliver  furniture  for  a  hotel  by  a  fixed  time, 
the  loss  of  profits  from  renting  the  rooms  to  guests  may  be  considered  In 
the  recovery.  Berkey,  etc.,  Co.  v.  Hascall,  123  Ind.  502,  24  N.  B.  336,  8  L. 
R.  A.  65.  "A  party  is  liable  for  all  the  direct  damages  which  both  parties 
to  the  contract  would  have  contemplated  as  following  from  Its  breach,  if 
at  the  time  they  entered  into  it  they  had  bestowed  proper  attention  upon  the 
subject,  and  had  been  fully  informed  of  the  facts.**  Leonard  v.  N.  Y.,  etc., 
Tel.  Co.,  41  N.  Y.  544,  1  Am.  Rep.  446.  In  Fletcher  T.  Tayleur  a855)  17  0. 
B.  21,  25  Ia  J.  C.  P.  65,  the  action  was  for  damages  for  nondelivery  of  a 
ship  at  the  stipulated  time.  The  rate  of  freight  was  high  then,  and  had 
fallen  when  the  ship  was  delivered.  It  was  held  that  the  plaintiff  could 
recover  the  difference  in  amount  between  what  he  would  have  earned  had 
the  ship  been  delivered  at  the  proper  time,  and  what  he  would  earn  at  the 
lower  rate.  In  Hydraulic  Engineering  Company  v.  McHaffle  (1879)  4  Q.  B. 
D.  670,  27  W.  R.  221,  the  plaintiffs  in  July,  1877,  contracted  with  J.  to 
make  for  him  a  machine,  to  be  delivered  at  the  end  of  August  The  defend- 
ants contracted  with  the  plaintiffs  to  make  "as  soon  as  possible  part  of  the 
machine  called  a  gun."  The  defendants  were  aware  that  the  machine  was 
wanted  by  J.  at  the  end  of  August,  but  they  did  not  finish  their  part  till 
the  latter  end  of  September.  J.  then  refused  to  accept  the  machine  from 
the  plaintiffs.  It  was  held  that  the  defendants  had  broken  their  contract, 
and  were  liable  to  pay  as  damages  the  loss  of  profits  of  the  plaintiffs  upon 
their  contract  with  J.,  as  well  as  the  amount  spent  by  them  uselessly  in 
making  other  parts  of  the  machine.  In  Elbinger  Actlon-Gesellschaft,  etc.,  v. 
Armstrong  (1874)  9  Q.  B.  473,  43  L.  J.  Q.  B.  211,  30  L.  T.  871,  23  W.  R.  127. 
the  defendant,  in  January,  1872,  agreed  to  furnish  the  plaintiff  with  a 
quantity  of  sets  of  wheels  and  axles,  according  to  tracings,  to  be  delivered 
on  certain  specified  days,  free  on  board  at  Hull.  The  plaintiffs  were  under 
a  contract  with  a  Russian  railway  company  to  deliver  them  1,000  covered 
wagons,  500  on  the  1st  of  May,  1872,  and  500  on  the  first  day  of  May,  1873, 
onder  a  penalty  of  two  roubles  per  wagon  for  each  day's  delay  in  delivery. 
In  the  course  of  the  negotiations  between  the  plaintiff  and  the  defendant:* 
the  latter  was  informed  of  the  plaintiff's  contract  with  the  railway  company. 
The  defendant  failed  to  complete,  and  the  plaintiffs  had  to  pay  a  penalty 
of  one  rouble  a  day,  amounting  to  about  100  pounds.  It  was  held  that  the 
jury  might  reasonably  assess  the  damages  at  the  amount  actually  paid  by 
the  plaintiff. 

The  defendant  In  this  case  presented  three  propositions  as  to  the  correct 
measure  of  damages.  First.  The  proposition  that  it  was  entitled  to  recover 
the  profits  It  would  have  made  from  its  Investment  had  the  bridges  been 
completed  in  time ;  and  it  undertook  to  show  what  these  profits  would  have 
been  by  comparing  the  profits  made  during  a  corresponding  period  in  the 
next  year  (1902)  with  the  same  period  In  the  year  prior  to  the  commence- 
ment of  the  work  (1900).  I  ruled  out  the  evidence  on  the  ground  that  It 
was  purely  speculative,  especially  so  as  there  was  no  way  in  which  the 
increased  profit  properly  attributable  to  the  extension  of  the  railway  sys- 
tem, and  growing  out  of  the  connections  made  by  means  of  the  bridges  and 
links  added,  could  with  any  degree  of  certainty  be  separated  from  the  in- 
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crease  of  profits  properly  attributable  to  the  operation  of  the  old  lines 
separately.  This  is  not  such  a  case  as  wonld  have  been  made  had  this  whole 
line  been  in  operation,  and  the  bridges  in  question  been  swept  away  or 
burned,  and  rebuilt  by  the  plaintiff  under  a  time  contract,  for  in  such  a 
case  the  loss  of  profits  might,  with  reasonable  certainty,  have  been  ascer- 
tained. And  yet,  In  a  case  cited  by  both  parties  and  decided  by  the  Su- 
preme CJourt  of  the  United  States,  viz.,  Howard  v.  Stillwell  Manufacturing 
Co.,  139  U.  S.  109.  11  Sup.  Ct  500,  35  L.  Ed.  147,  It  was  held  that:  -Where 
a  mill  which  is  contracted  to  be  constructed  is  not  completed  at  the  date 
specified  in  the  contract,  anticipated  profits  of  the  mill  owner  from  grinding 
wheat  into  flour  and  selling  the  same,  which  he  would  have  made  had  the 
mill  been  completed  at  the  time  agreed,  cannot  be  recovered  as  damages 
for  delay  in  completing  the  mill."  (2d  point  of  syllabus.)  The  foregoing 
case  was,  In  my  opinion,  a  stronger  one  for  the  allowance  of  profits  as  a 
measure  of  damages  than  is  the  present  In  that  case  the  contract  was  for 
the  reconstruction  of  an  existing  mill  with  an  established  trade  into  a  mill 
of  the  roller  process  type,  with  capacity  of  two  hundred  barrels  per  day. 
Defendants  offered  to  prove  by  way  of  recoupment  that  they  had  good 
wheat  on  hand,  out  of  which  they  could  have  made  a  profit  of  $1  per  barrel, 
or  $200  per  day,  for  each  day  they  were  delayed,  but  the  court  said,  after 
citing  Hadley  v.  Baxendale,  9  Exch.  341 ;  Pennypacker  v.  Jones,  106  Pa.  237, 
242;  Callaway  Min.  ft  Mfg.  Co.  v.  Clark,  32  Mo.  305;  Blanchard  v.  E»y, 
21  Wend.  342,  34  Am.  Dec.  250;  and  a  number  of  other  cases:  **The  prin- 
ciples announced  by  the  above-cited  authorities  lead  to  the  conclusion  that 
the  court  did  not  err  in  striking  out  that  part  of  defendant's  plea  which 
sought  to  recover  $12,000  as  the  profits  expected  to  be  derived  from  the  sale 
of  the  fiour  which  they  would  have  manufactured,  and  in  excluding  the 
evidence  offered  in  support  of  the  claim  therein  set  up.  Tested  by  them, 
such  losses  were,  in  our  opinion,  rather  remote  and  speculative  than  direct 
and  immediate,  resulting  from  the  breach  alleged."  In  the  present  case  the 
reasons  for  disallowing  the  character  of  evidence  tendered  in  support  of  the 
offer  to  prove  loss  of  profits  are,  in  my  opinion,  stronger  than  in  the  caae 
of  Howard  v.  Stillwell  Manufacturing  Co.,  Just  cited. 

The  next  proposition  of  the  defendant  was  to  prove  the  rental  value  of 
the  structures  for  the  time  their  construction  was  delayed;  but,  it  appear- 
ing that  the  witness  or  witnesses  called  for  this  purpose  proposed  to  testify 
as  to  such  rental  value  from  a  calculation  of  the  profits  alleged  to  have 
been  lost,  this  evidence  was  excluded,  and  the  defendant  then  presented  its 
third  proposition,  namely,  that  it  was  entitled  to  offset  by  way  of  recoup- 
ment interest  on  such  sums  of  money  as  It  had  expended  directly  in  con- 
nection with  the  building  of  these  bridges  (and  which  would  not  have  been 
expended  but  for  the  consolidation  of  the  linos  of  the  defendant)  from 
January  1,  1901  (when  the  last  bridge  should  have  been  completed),  or  from 
such  date  thereafter  as  any  such  sum  of  money  was  actually  expended,  to 
June  23,  1901,  the  date  when  the  last  and  more  important  bridge  was 
actually  completed.  In  connection  with  this  offer,  the  defendant  offered 
evidence  to  prove  that  Mr.  Broumbaugh,  the  agent  of  the  plaintiff's  assignor 
at  the  time  when  the  contract  for  the  Big  Sandy  Bridge  was  entered  into, 
was  taken  over  the  line  from  Huntington  to  Ashland,  and  was  shown  what 
connections  were  contemplated,  and  the  reasons  why  the  contract  must  be 
a  time  contract,  were  explained  to  him.  The  defendant  also  offered  evi- 
dence tending  to  prove  that  all  the  work  to  be  done  by  defendant  could 
have  been  done  by  January  1,  1901,  the  date  for  the  completion  of  the  Big 
Sandy  Bridge,  but  that  after  it  became  apparent  that  the  bridge  would  not 
be  completed  by  that  time  the  contractors  were  allowed  to  go  more  slowly, 
as  the  necessity  for  hurry  did  not  exist;  and  that  the  only  reason  that  all 
of  the  work  was  not  completed  by  January  1,  1901,  was  that  it  had  become 
apparent  that  the  bridge  could  not  be  finished  by  that  time.  Mr.  Magoon, 
one  of  the  witnesses  for  the  defendant,  presented  and  proved  a  schedule  of 
the  various  sums  of  money  expended  on  account  of  the  Improvements  and 
constructions  of  connecting  links,  etc.,  of  the  several  lines  of  street  rail- 
way owned  by  the  defendant    It  is  ingeniously  argued  by  the  able  counsel 
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for  plaintiff  tbat  Interest  npon  the  total  Inyestment  upon  a  work  of  masol- 
tade  can  never  be  the  proper  measure  of  damages  whereby  to  charge  a 
contractor  for  one  unimportant  link,  for  his  delay  In  fulfilling  his  contract, 
and  Instances  the  case  where  a  contractor  has  a  time  contract  for  a  $5,000 
trestle  upon  a  new  railroad  Involving  the  total  expenditure  of  $70,000,000, 
claiming  that  It  would  be  monstrous  to  attempt  to  collect  Interest  on  the 
total  170,000,000  for  the  failure  of  the  petty  contractor  to  complete  his 
$5,000  contract  on  time.  They  base  this  contention  upon  the  idea  advanced 
in  Mayne  on  Damages  and  other  text-writers  to  the  effect  that  the  measure 
of  damages  for  the  breach  of  a  contract  must  bear  some  relation  to  the 
reward  the  contractor  would  have  been  entitled  to  had  he  completed  his 
contract  to  the  letter.  But  counsel  seem  to  misconceive  the  purpose  of  the 
defendant  in  this  case.  It  is  not  to  recover  of  the  plaintiff  a  vast  sum  of 
money  by  an  action  against  the  contractor,  but  to  recoup  its  damages  from 
the  contractor  within  the  limit  of  the  reward  promised  to  the  contractor 
for  full  and  faithful  performance  of  his  contract  While  it  may  be,  and 
doubtless  is,  true  that  in  the  case  Instanced  by  plaintiff's  counsel  the  rail- 
road could  not  recover  interest  on  Its  idle  and  useless  $70,000,000  (made  idle 
by  reason  of  the  delay  in  the  $5,000  contract),  to  an  amount  in  excess  of 
$5,000,  yet  can  It  be  said  that  it  might  not  recoup  against  the  delinquent 
contractor  damages  to  the  extent  of  the  emolument  promised  to  the  con- 
tractor for  prompt  and  faithful  performance,  especially  where  the  con- 
tractor was  advised  of  all  the  circumstances? 

I  have  concluded  that  the  proper  measure  of  damages  In  this  case  is  in- 
terest at  the  legal  rate  upon  such  moneys  as  were  spent  by  the  defendant 
upon  improvements  and  extensions  reasonably  within  the  view  of  the  par- 
ties at  the  time  the  contract  was  entered  into  for  the  Big  Sandy  Bridge  from 
January  1,  1901,  or  such  time  thereafter  as  such  sums  were  expended,  to 
June  23,  1901,  the  date  of  completion  of  said  bridge.  Having  so  concluded, 
the  only  remaining  difficulty  is  in  ascertaining  what  items  in  the  schedule 
furnished  by  the  witness  Magoon  are  properly  to  be  included,  and  what  are 
not.  In  arriving  at  my  conclusions  in  tbat  respect  I  have  taken  into  con- 
sideration that  there  is  no  evidence  before  me  that  plaintiff's  agent  was  at 
all  apprised  that  any  Improvements  were  contemplated  at  Clyffeside  Park, 
or  even  that  the  park  belonged  to  the  defendant  company,  and  that  there 
Is  no  evidence  to  support  the  Idea  that  he  knew  of  the  ownership  of  the 
Ironton  Line  or  its  proposed  connection  with  the  other  lines  by  means  of 
a  ferry  across  the  Ohio  river.  I  have  therefore  excluded  Interest  upon 
these  items  from  the  account,  and  because  there  is  no  way  for  me  to  deter- 
mine what  proportion  of  the  engineering  charges  embraced  In  Mr.  Magoon's 
statement  is  applicable  to  the  work  In  Ironton,  Clyffeside,  and  the  ferry,  I 
have  also  excluded  Interest  upon  that  item  of  expenditure.  As  to  all  the 
other  items,  I  regard  them  as  reasonably  within  the  contemplation  of  the 
parties  at  the  time. 

The  judgment  of  the  court  below  was  in  favor  of  the  plaintiff 
against  the  defendant  for  the  sum  of  $3,808.16,  with  interest  from 
the  10th  day  of  April,  1903,  until  paid,  together  with  the  cost  of 
suit.  From  this  judgment  the  writ  of  error  now  before  us  was 
sued  out.  The  jury  having  been  waived,  and  the  case  having  been 
tried  by  the  court,  its  findings  upon  questions  of  fact  are  conclu- 
sive in  this  court,  and  therefore  we  have  only  now  to  consider  the 
questions  of  law  applicable  to  such  facts.  Stanley  v.  Supervisors  of 
Albany,  121  U.  S.  535,  547,  7  Sup.  Ct.  1234,  30  L.  Ed.  1000;  Hath- 
away V.  First  National  Bank  of  Cambridge,  134  U.  S.  494,  498,  10 
Sup.  Ct.  608,  33  L.  Ed.  1004 ;  St.  Louis  v.  Rutz,  138  U.  S.  226,  241, 
11  Sup.  Ct.  337,  34  L.  Ed.  941 ;  Runkle  v.  Burnham,  153  U.  S.  216, 
235,  14  Sup.  Ct.  837,  38  L.  Ed.  694;  Dooley  v.  Pease,  180  U.  S.  126, 
21  Sup.  Ct.  329,  45  L.  Ed.  457. 
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Judge  Keller's  opinion,  herein  quoted,  is  clear,  able,  and  exhaust- 
ive of  the  points  involved.  In  the  judgment  of  this  court  the  laiwr 
applicable  to  said  facts  was  correctly  stated  by  him. 

There  is  no  error  in  the  judgment  complained  of,  and  the  same 
is  affirmed. 


SAPERY  ▼.  UNITED  STATES. 

(Circuit  Gonrt  of  Appeals,  Sixth  Circuit    January  11,  1905.) 

CuBTOics  Duties— CLASsinoATiON—TrPB  MbtaIt-Biioken  Stkbeottfb  Plates 
-Old  Ttpss. 

The  provision  for  "types,  old,"  in  Tariff  Act  Jnly  24,  1897.  a  11,  f  2^ 
Free  List,  par.  690,  80  Stat  194  [U.  S.  Comp.  St  1901,  p.  1C89],  does  not 
include  an  alloy,  containing  approximately  85  per  cent,  of  lead,  12  per 
cent  of  antimony,  and  3  per  cent,  of  tin  and  copper,  made  from  the  dross 
of  type  metal  refined  and  melted  with  15  to  20  per  cent  of  old  movable 
types,  and  cast  in  the  form  of  stereotype  plates,  which  were  never  used 
as  such,  but  broken  into  pieces  and  packed  in  barrels  for  importation. 
Such  material  is  dutiable  as  "type  metal,*'  under  paragraph  190  of  said 
act  (chapter  11,  f  1,  Schedule  C,  80  Stat  151  [U.  &  Comp.  St  1901,  p. 
1645]). 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Michigan. 

These  proceedings  were  brought  by  Henry  Sapery,  survivor  of 
himself  and  Sarah  Sapery,  deceased,  copartners  as  the  Syracuse 
Smelting  Works,  claimant  of  certain  merchandise  seized  for  viola- 
tion of  the  customs  laws. 

Bernard  B.  Selling,  for  plaintiff  in  error. 
Wm.  D.  Gordon,  for  the  United  States, 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges.    . 

RICHARDS,  Circuit  Judge.  This  was  an  action,  in  the  form  of 
a  libel,  brought  under  section  9  of  the  customs  administrative  act 
of  June  10,  1890  (26  Stat.  131),  to  forfeit  35,618  pounds  of  type 
metal,  packed  in  30  barrels,  which  was  shipped  into  the  United 
States  at  Detroit  from  Montreal,  Canada,  and,  as  charged  by  the 
government,  was  fraudulently  invoiced  and  entered  as  "types,  old, 
and  fit  only  to  be  remanufactured,"  free  of  duty,  under  paragraph 
690  of  the  act  of  July  24,  1897,  c  11,  §  2,  Free  List,  30  Stat  194 
[U.  S.  Comp.  St  1901,  p.  1689],  when,  in  point  of  fact,  it  should 
have  been  invoiced  as  "type  metal,"  dutiable  at  "one  and  one-half 
cents  per  pound  for  the  lead  contained  therein,"  under  paragraph 
190  of  the  same  act  (chapter  11,  §  1,  Schedule  C,  30  Stat  151  [U.  S. 
Comp.  St  1901,  p.  1645]).  An  answer  was  filed  by  Henry  Sapery, 
surviving  partner  of  a  firm  doing  business  as  the  Syracuse  Smelting 
Works,  which  shipped  these  goods  from  Montreal,  consigned  to 
itself  at  Chicago,  as  claimant,  in  which,  not  expressly  denying  that 
the  goods  thus  imported  consisted  of  type  metal,  he  averred  that 
they  were  invoiced  as  "old  types"  by  an  employ^,  Lalonde,  who  was 
but  17  years  of  age,  of  little  experience  in  business,  and  not  familiar 
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with  the  classification  of  metals,  and  that  there  had  been  no  intent 
on  the  part,  of  the  shipper  or  any  of  its  agents  to  defraud  the 
government  in  thus  invoicing  and  entering  the  goods. 

The  case  was  tried  before  a  jury.  At  the  close  of  the  evidence 
the  court  instructed  the  jury  that  the  imported  material  was  not 
"old  types,"  nor  entitled  to  entry  free  as  such,  but  "type  metal/' 
subject  to  duty  as  such  at  1 J4  cents  per  pound  for  the  lead  contained 
therein,  and  left  it  to  the  jury  to  say  whether  it  was  fraudulently 
invoiced  and  entered  as  "old  types"  to  escape  duty.  The  jury  found 
it  was,  and  returned  a  verdict  for  the  government.  There  are  many 
assignments  of  error,  but  the  real  question  is  whether  the  court 
erred  in  instructing  the  jury  that  the  material  imported  was  "type 
metal,"  and  not  "old  types." 

The  material  imported  was  in  the  form  of  stereotype  plates, 
broken  in  pieces  and  packed  in  barrels  for  shipment.  The  analysis 
made  by  the  government  chemist  showed  it  contained  85.59  per 
cent,  of  lead,  11.59  per  cent,  of  antimony,  J/^  per  cent,  of  copper, 
and  2.32  per  cent  of  tin.  That  made  by  the  chemist  for  the  claim- 
ant showed  that  it  contained  84.39  per  cent,  of  lead,  11.66  per 
cent,  of  antimony,  1.55  per  cent,  of  tin,  and  1.97  per  cent,  of  copper. 
In  other  words,  speaking  approximately,  these  analyses  showed  the 
alloy  contained  85  per  cent,  of  lead,  12  per  cent,  of  antimony,  and 
3  per  cent,  of  tin  and  copper.  The  witnesses  for  the  government 
testified  that  such  alloy  constituted  type  metal.  While  some  of 
the  witnesses  for  the  claimant  conceded  that  the  component  parts 
of  the  material  were  those  of  type  metal,  they  stated  that,  in  their 
opinion,  it  could  not  be  satisfactorily  used  to  make  stereotype  plates, 
and  therefore  they  would  not  purchase  it  as  type  metal,  nor  deem 
it  such.  Some  based  their  opinion  on  the  appearance  of  the  ma- 
terial, saying  it  k>oked  "dead,"  and  needed  an  addition  of  new  metal 
to  give  it  "life."  Others  thought  the  proportions  of  lead,  antimony, 
and  tin  were  not  the  best — not  such  as  they  used — ^but  they  de- 
clined to  give  their  own  formula  on  the  ground  it  was  a  trade  secret. 
The  witnesses  for  the  claimant  who  thus  testified  were  practical 
men,  in  charge  of  the  work  of  making  stereotype  plates  for  the  dif- 
ferent newspapers  of  Detroit.  They  all  admitted  that  type  metal 
melted  and  cast  into  stereotype  plates  would,  because  of  the  use  thus 
made  of  it,  soon  become  what  they  called  "dead,"  and  would  need, 
upon  being  remelted,  to  have  added  to  it  new  metal  in  order  to  give 
it  "life.^  During  the  course  of  the  trial  a  stereotyper  for  a  news- 
paper in  Detroit  used  the  material  to  cast  a  half-tone  plate,  and  tes- 
tified it  worked  all  right  for  that  plate.  He  regarded  it  as  "poor 
stereotype  metal." 

The  claimant  was  in  court  during  the  entire  trial,  but  was  not 
sworn  as  a  witness.  It  was  in  evidence,  however,  uncontradicted, 
that  upon  the  trial  of  a  similar  suit  at  Auburn,  N.  Y.,  to  forfeit  a 
like  importation,  the  claimant  was  sworn,  and  testified  that  the 
imported  material  was  type  metal,  and  that  he  did  not  authorize 
aaybody  to  ship  it  as  "old  traes."  The  claimant's  testimony  tended 
to  show  that  the  Syracuse  Smelting  Works  had  a  small  factory  in 
Montreal;  that  it  purchased  from  newspaper  foundries  and  junk 
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dealers  throughout  Canada  the  dross  of  type  metal.  This  was  put 
through  a  furnace,  to  refine  it,  and  run  into  pigs.  Then  these  pigs,  with 
15  or  20  per  cent,  of  old  movable  types,  were  melted  together  in 
an  ordinary  kettle  and  cast  into  stereotype  plates ;  a  casting  box  and 
old  matrices  being  purchased  from  the  newspaper  companies  of 
Montreal.  The  stereotype  plates  thus  produced  were  broken  in 
pieces,  packed  in  barrels,  and  shipped  as  "old  types"  to  the  United 
States. 

It  is  conceded  that  type  metal  is  an  alloy  made  of  lead,  antimony, 
and  tin,  with  sometimes  a  trace  of  copper.  The  principal  ingredi- 
ent is  lead.  Under  our  tariff  laws,  for  many  years  type  metal  has 
been  dutiable  according  to  the  lead  contained  in  it,  but  at  a  lower 
rate  than  lead  itself.  This  distinction  is  maintained  in  the  Dingley 
act  of  July  24,  1897.  Under  it,  lead  dross,  lead  bullion,  or  base  bul- 
lion, lead  in  pigs  and  bars,  etc.,  old  refuse  lead  run  into  blocks  and 
bars,  and  old  scrap  lead,  fit  only  to  be  remanufactured,  is  dutiable 
at  2}i  cents  per  jiound  (paragraph  182,  c.  11,  §  1,  Schedule  C,  30 
Stat.  151  rU.  S.  Comp.  St.  1901,  p.  1644]),  while  type  metal  is  dutia- 
ble at  1}4  cents  per  pound  for  the  lead  contained  therein  (para- 
graph 190,  30  Stat.  151  [U.  S.  Comp.  St.  1901,  p.  1645]).  It  neces- 
sarily long  ago  became  a  question  before  the  Treasury  Department 
as  to  what  percentage  of  antimony  should  be  required  to  permit  an 
alloy  containing  lead  as  the  chief  ingredient  to  be  invoiced  and  en- 
tered as  type  metal  instead  of  pig  lead ;  and  on  March  31,  1887,  the 
Secretary  of  the  Treasury,  in  a  carefully  considered  decision,  held 
that  an  alloy  containing  90.25  per  cent,  of  lead,  9  per  cent,  of  an- 
timony, and  .71  per  cent,  of  tin  and  copper,  should  be  classified  as 
type  metal,  instead  of  pig  lead ;  this  percentage  of  antimony  being 
regarded  as  sufficient  to  render  the  material  unfit  for  the  ordinary 
purposes  to  which  pig  lead  is  applied.  In  his  decision  the  Secretary 
called  attention  to  the  fact  that  the  composition  under  consideration 
was  only  suitable  for  use  as  a  low  grade  of  type  metal ;  that  there 
was  no  well-defined  standard  of  type  metal,  the  lead,  antimony,  and 
tin  being  mixed  by  different  manufacturers  in  different  proportions, 
the  proportion  used  by  each  being  guarded  as  a  trade  secret.  Thus 
certain  grades  of  type  metal  contained  as  high  as  25  per  cent,  of  an- 
timony, while  others  contained  only  14  per  cent.,  and  stereotype 
metal  and  electrotype  metal  contained  only  13  per  cent,  and  6  per 
cent,  respectively.  (T.  D.  8,147,  March  31, 1887.)  This  ruling  of  the 
department  was  adhered  to  in  the  decision  of  January  31,  1890 
(T.  D.  9,831),  in  which  it  was  held  that  an  alloy  containing  88.19 
per  cent,  of  lead,  4.01  per  cent,  of  antimony,  and  .629  per  cent,  of 
tin  (over  7  per  cent  being  left  unaccounted  for),  should  be  classified 
as  pig  lead,  and  not  type  metal ;  the  Secretary  saying  that  it  was 
not  considered  expedient  at  that  time  to  admit  as  type  metal  any  com- 
position containing  a  lower  percentage  of  antimony  than  9  per  cent. 
It  is  to  be  observed  that  it  is  conceded  in  the  present  case  that  the 
material  in  question  contains  nearly  12  per  cent,  of  antimony. 

In  preparing  hifi  decision  of  March  31, 1887,  which  fixed  a  stand- 
ard of  type  metal  for  purposes  of  classification  under  the  tariff  laws, 
the  Secretary  had  recourse  to  all  the  sources  of  information  open 
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to  the  government,  and  the  comments  he  makes  on  the  reports  sub- 
mitted to  him  apply  to  the  testimony  in  this  case.  It  was  impossi- 
ble to  obtain  from  the  witnesses  for  the  defense  any  definition  of  a 
standard  type  metal.  Each  had  his  own  formula,  which  he  guarded 
as  a  trade  secret.  Those  who  testified  that  the  imported  material 
was  not  type  metal,  based  their  opinion  upon  the  looks  of  it.  From 
its  appearance,  they  thought  it  would  not  make  good  stereotype 
plate.  Through  much  melting,  it  had  become  "dead,"  and  would 
need  new  metal  to  give  it  "life."  But  this,  they  conceded,  was  true 
of  all  type  metal  after  being  used  for  a  time. 

The  testimony  of  the  claimant  shows  that  the  stereotype  plates, 
broken  in  pieces  and  imported  in  barrels,  had  been  made  out  of 
what  was  once  type  metal.  Type  dross  refined  and  cast  in  pigs 
and  old  types  (15  to  20  per  cent.)  were  melted  together  and  cast  in 
plates.  The  old  types  were  added  in  order  to  give  the  material 
"life,"  so  that  it  might  better  be  cast  into  plates.  Obviously  the 
old  types,  when  melted,  cease  to  be  old  types.  They  had  passed 
through  one  of  the  processes  of  being  remanufactured.  They  did 
not  again  become  old  types,  nor  did  the  type  dross  become  old  types 
when  cast  into  stereotype  plates  and  then  broken  in  pieces  for  ship- 
ment. Old  stereotype  plates — even  those  which  have  been  used  as 
stereotype  plates — do  not  become,  when  broken  in  pieces,  old  types. 
The  act  of  July  24, 1897,  makes  stereotype  and  electrotype  plates  for 
printing  dutiable  at  25  per  centum  ad  valorem  (paragraph  166,  30  Stat. 
151  [ul  S.  Comp.  St.  1901,  p.  1643]),  and  new  types  dutiable  at  26 
per  centum  ad  valorem  (paragraph  190),  while  "types,  old,  and  fit  only 
to  be  remanufactured,"  are  on  the  free  list  (paragraph  690).  The 
same  distinction  existed  in  prior  tariff  acts,  and  under  the  act  of 
March  2,  1861  (12  Sut.  182,  c  68),  and  July  14,  1862  (12  Stat.  543, 
c  163),  it  was  held  by  the  Treasury  Department  that  "old  stereotype 
plates  broken  in  pieces"  are  dutiable  under  the  special  provisions  for 
"type  metal" ;  such  plates  not  being  in  any  proper  sense  "types,"  and 
not,  therefore,  entitled  to  free  entry,  as  claimed,  under  the  provision  for 
"types,  old,  and  fit  only  to  be  remanufactured."    T.  D.  1559. 

The  casting  of  the  imported  material  into  stereotype  plates  may 
be  regarded  as  an  admission  that  it  was  type  metal  intended  for 
use  in  making  stereotype  plates.  Indeed,  the  witnesses  for  the 
claimant  testified  it  was  run  into  plates  in  order  to  show  that  it 
could  be  so  cast.  Again,  the  shipment  of  these  plates  as  "old  types" 
was  a  further  admission  that  the  material  of  which  they  were  com- 
posed was  type  metal.  If,  as  held  by  the  Treasury  Department, 
old  stercot3rpe  plates  broken  in  pieces  are  not  old  types,  but  type 
metal,  so  was  this  material  type  metal. 

The  above  facts  being  those  relied  on  hy  the  claimant,  it  be- 
came simply  a  question  of  law  whether  the  imported  material  was 
dutiable  under  paragraph  190,  as  type  metal,  or  free  under  para- 
graph 690,  as  old  types.  Cadwalader  v.  Jessup  &  Moore,  149  U. 
S.  350,  13  Sup.  Ct.  876,  37  L.  EA  764.  The  court  correctly  held 
that  it  was  an  inferior  grade  of  type  metal,  dutiable  under  paragraph 
190.  The  question  whether  the  goods  were  invoiced  as  old  types 
with  intent  to  defraud  was  left  to  the  jury.    The  charge  on  this 
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point  was  entirely  fair  to  the  claimant,  and,  since  there  was  ample 
testimony  to  sustain  the  verdict,  the  judgment  of  the  District  Court 
must  be  affirmed. 


UNITED  STATES,  to  Use  of  KINNEY,  ▼.  BELL  et  al. 

(Circuit  Ooort  of  Appeals,  Third  Circuit    January  18, 1905.) 

No.  23. 

L  Ofpicebs— CiBCurr  Court  Clebk— Bonds— Right  to  Suk. 

Though  the  bond  of  a  United  States  Circuit  Court  clerk  Is  given  to  the 
United  States  as  sole  obligee.  It  Is  available  to  any  private  suitor  to  In- 
demnify him  for  any  loss  he  has  sustained  by  reason  of  the  clerk's  de- 
linquency. 

[Ed.  Note.— For  cases  In  point,  see  vol.  10,  Cent  Dig.  Clerks  of  Courts, 
f  136.] 

2.  Same—Ebbob^Recobd. 

Where,  In  a  suit  against  a  Circuit  Court  clerk  for  misconduct  In  refus- 
ing to  file  plaintlif's  papers,  etc.,  in  a  certain  suit,  plaintlfr  made  profert 
of  his  statement  of  claim  in  his  intended  suit,  and  annexed  a  copy  thereof 
as  an  exhibit  to  his  assignments  of  error  filed  In  the  trial  court,  such  ex- 
hibit was  a  part  of  the  record  on  error. 

8.  Same— State  Judoes-hJudigial  Functions— Civil  Liability. 

Judges  of  the  courts  of  common  pleas  of  the  state  of  Pennsylvania,  hav- 
ing general  Jurisdiction,  are  exempt  from  civil  liability  for  acts  done  by 
them  In  the  exercise  of  their  Judicial  functions. 
[Ed.  Note.—For  cases  In  point,  see  vol.  29,  Cent  Dig.  Judges,  U  165-183.1 

4.  Same— Papebs— Refusal  to  File. 

Where  a  statement  of  plalntifT's  claim  offered  for  filing  In  the  federal 
Circuit  Court  against  certain  state  Judges  of  general  Jurisdiction  showed 
on  its  face  that  plaintiff  had  no  lawful  demand  or  good  cause  of  action 
against  the  defendants  whom  he  proposed  so  to  sue,  he  was  not  injured 
by  the  refusal  of  the  clerk  of  the  Circuit  Court  to  file  the  papers  and  issoe 
summons. 

6.  Same— JuBiSDicnoN. 

Where,  In  a  suit  by  a  private  person  against  state  judges  of  general 
Jurisdiction,  the  statement  of  plaintiff's  claim  did  not  show  diverse  citi- 
zenship, or  that  the  action  involved  a  federal  question,  a  mere  allegation 
that  defendants  were  liable  under  Rev.  St  §§  1979,  1980  [U.  S.  Comp.  St 
1901,  p.  1262],  prohibiting  the  deprivation  of  rights,  privileges,  and  im- 
munities secured  by  the  Constitution  and  laws,  etc.,  was  insufficient  to 
establish  federal  jurisdiction,  In  the  absence  of  an  allegation  of  facts 
showing  a  substantial  dispute  as  to  the  effect  or  construction  of  the  Con- 
stitution, or  of  some  law  of  the  United  States  on  the  determination  of 
which  the  recovery  depended. 

[Ed.  Note. — Jurisdiction  of  federal  courts  In  suits  Involving  federal  ques- 
tion, see  notes  to  Bailey  v.  Mosher,  11  C.  C  A.  808;  Montana  Ore  Pur- 
chasing Ca  V.  Boston  &  M.  OonsoL  Copper  &  Silver  Wn.  Co.,  85  0-  C  A.  7.] 

6.  Same— State  Law»— Pbooedube— Conbtruotion. 

The  Pennsylvania  procedure  act  of  May  25,  1887  <P.  L.  271),  authorizing 
the  entry  of  default  in  case  defendants  fall  to  file  an  affidavit  of  defense, 
does  not  entitle  plaintiff  to  a  default  In  the  absence  of  such  affidavit 
where  his  statement  of  claim  was  insufficient  on  Its  face,  and  was  subject 
to  attack  by  demurrer. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania. 
For  opinion  below,  see  127  Fed.  1002. 
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Robert  D.  Kinney,  in  pro.  per. 

Wm.  M.  Stewart,  Jr.,  for  defendants  in  error. 

Before  ACHESON  and  GRAY.  Circuit  Judges. 

ACHESON,  Circuit  Judge.  This  was  an  action  brought  in  the 
name  of  the  United  States  by  Robert  D.  Kinney  to  his  own  use. 
The  action  was  against  Samuel  Bell,  clerk  of  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Pennsylvania,  and  his 
sureties,  William  F.  Donaldson  and  Charles  A.  Porter,  and  was 
upon  the  official  bond  of  the  clerk,  eiven  to  the  United  States,  in  the 
sum  of  $20,000,  conditioned  that  the  said  Samuel  Bell  "shall  faith- 
fully discharge  the  duties  of  his  office  and  seasonably  record  the 
decrees,  judgments  and  determinations  of  the  said  court  and  prop- 
erly account  for  all  moneys  coming  into  his  hands,  as  required  by 
law." 

Although  the  bond  of  a  clerk  of  the  United  States  Circuit  Court 
(as  in  this  instance)  is  given  to  the  United  States  as  sole  obligee, 
yet,  no  doubt,  such  bond  is  available  to  any  private  suitor  to  indem- 
nify him  for  any  loss  he  has  sustained  by  reason  of  the  failure  of 
the  clerk  to  discharge  any  of  the  duties  of  his  office.  Howard  et 
al.  V.  United  States,  102  Fed.  77,  42  C.  C.  A.  169. 

In  the  present  case  the  declaration  or  statement  of  demand  of  the 
use  plaintiff  (Robert  D.  Kinney)  set  out  as  his  ground  of  action 
that  by  his  praecipe  in  writing  he  requested  and  ordered  the  said 
Samuel  Bell,  as  such  clerk,  to  issue  a  writ  of  summons  out  of  said 
clerk's  office,  "in  an  action  intended  by  him  to  be  thereby  com- 
menced in  this  own  behalf  for  hearing  and  determination  in  said 
Circuit  Court  for  the  purpose  of  obtaining  redress,  by  due  course 
of  law,  for  the  deprivation  to  him  of  certain  rights  and  privileges 
secured  to  him  by  the  Constitution  and  laws,  and  to  which  he  had 
then  recently  been  subjected  to  by  the  persons  in  the  said  praecipe 
named  as  defendants  therein,  the  said  persons  having  perpetrated 
said  deprivations  by  means  of  certain  acts  done  by  them  under  color 
of  the  laws,  custom,  and  usage  of  the  state  of  Pennsylvania,  whose 
duly  commissioned  and  legally  qualified  officers  of  its  judicial  power 
they  at  the  time  of  their  so  doing  in  fact  were";  that  he  delivered 
to  the  clerk  (Bell)  his  praecipe,  together  with  his  statement  of  claim 
in  his  intended  action,  but  that  said  clerk  "willfully  refused  and 
has  utterly  neglected  to  issue  said  writ  of  summons,"  and  also  re- 
fused to  file  the  papers  so  presented  to  him.  In  his  statement  of 
demand  in  this  case,  the  plaintiff  made  profert  of  his  statement 
of  claim  in  his  intended  action ;  and  he  has  annexed  a  copy  of  that 
statement,  marked  "Exhibit  A,"  to  his  assignments  of  error  filed 
in  the  court  below,  which  assignments,  together  with  said  annexed 
statement,  are  now  before  us  for  consideration.  We  agree  with 
the  plaintiff  in  error  that  said  Exhibit  A  is  part  of  the  record  in  this 
case.  Referring,  then,  to  that  paper  (Exhibit  A^,  we  find  that  the 
persons  against  whom  the  plaintiff,  by  his  praecipe,  ordered  a  writ 
of  summons  to  issue  out  of  the  office  of  the  clerk  of  the  Circuit 
Court,  were  Thomas  K.  Finletter,  Charles  B.  McMichael,  and  Henry 
lB6F<-22 
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J.  McCarthy,  judges  of  the  court  of  common  pleas  No.  8  of  Phila- 
delphia county,  and  that  the  acts  complained  of  were  done  by  them 
while  presiding  and  sitting  as  judges  of  said  court;  those  acts  con- 
sisting, first,  in  eatainc^  an  action  which  the  plaintiff,  Kinney,  had 
brought  against  one  Hugg  to  be  improperly  docketed  in  the  court 
of  common  pleas  No.  8,  whereas  it  should  have  been  docketed  in 
one  of  the  other  courts  of  common  pleas  of  Philadelphia  county, 
to  wit,  in  court  No.  4;  second,  in  maliciously,  and  without  justifi- 
cation therefor  in  law,  discharging  a  rule  for  judgment  against 
Hugg  for  want  of  an  affidavit  of  defuse  in  said  action  against  him ; 
and,  third,  in  maliciously,  and  without  justification  therefor  in  law, 
discharging  a  rule  on  said  Hugg  to  show  cause  why  the  statement 
of  claim  in  said  action  should  not  be  withdrawn,  and  an  amended 
statement  of  claim  filed,  and  why  the  defendant  should  not  file  his 
affidavit  of  defense  thereto,  or  judgment  sec.  reg.,  the  praecipe,  sum- 
mons, and  record  to  be  amended  accordingly. 

Although  the  United  States  is  here  the  nominal  plaintiff,  the 
action  was  really  brought  and  has  been  prosecuted  by  the  use  plain- 
tiff, Kinney,  to  recover  for  an  alleged  mjury  sustained  by  him  by 
reason  of  the  clerk's  refusal  to  issue  a  summons  and  file  the  papers 
aforementioned.  The  basis  of  the  claim  here  declared  on  is  the 
supposed  right  of  action  the  use  plaintiff  had  against  the  persons 
whom  he  proposed  to  sue  in  the  Circuit  Court.  It  becomes,  then, 
important  to  inquire  whether  he  had  a  right  of  action  which  was 
frustrated  by  the  clerk's  refusal.  Now,  it  has  long  been  the  set- 
tled doctrine  both  in  England  and  in  this  country  that  judges  of 
courts  of  general  authority  are  exempt  from  liability  in  a  civil  ac- 
tion for  acts  done  by  them  in  the  exercise  of  their  judicial  functions. 
Fray  v.  Blackburn,  3  Best  &  Smith  (Q.  B.)  576,  577 ;  Scott  v.  Stans- 
field,  3  Law  Reports,  Exchequer,  220;  14  English  Ruling  Cases, 
42  et  seq. ;  Yates  v.  Lansing  (Opinion  by  Kent,  C.  J.)  6  Johns,  283 ; 
Randall  v.  Brigham,  7  Wall.  637, 19  L.  Ed.  285;  Bradley  v,  Fisher, 
13  Wall.  335,  351,  20  L.  Ed.  646. 

In  Fray  v.  Blackburn,  supra,  Crompton,  J.,  said : 

"It  18  a  principle  of  our  law  that  no  action  will  He  against  a  Judge  of  one 
of  the  superior  courts  for  a  Judicial  act,  though  It  be  alleged  to  have  been 
done  maliciously  and  corruptly.  Therefore  the  proposed  allegation  wonld 
not  make  the  declaration  good.  The  public  are  deeply  Interested  In  this 
rule,  which.  Indeed,  exists  for  their  benefit,  and  was  established  In  order  to 
secure  the  Independence  of  the  Judges,  and  prevent  their  being  harassed  by 
vexatious  actions." 

In  Scott  V.  Stansfield,  supra,  the  Chief  Baron  said: 

'This  provision  of  the  law  Is  not  for  the  protection  or  benefit  of  a  malldous 
or  corrupt  Judge,  but  for  the  benefit  of  the  public,  whose  Interest  It  Is  that 
the  Judpres  should  be  at  liberty  to  exercise  their  functions  with  Independence 
and  without  fear  of  consequences.** 

In  Bradley  v.  Fisher,  supra,  the  Supreme  Court  of  the  United 
States,  speaking  by  Mr.  Justice  Field,  quoted  with  approbation 
what  was  said  by  Crompton,  J.,  in  Fray  v.  Blackburn,  supra,  and 
further  declared — 

"That  judges  of  courts  of  superior  or  general  Jurisdiction  are  not  liable  to 
dvU  actions  for  their  Judicial  acts,  even  when  such  acta  are  In  excesii  of 
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tbelr  JnrMlettoa*  and  are  all^ei  to  Have  been  dona  maUdonaly  or  aor-. 

niptly." 

In  the  light  of  these  authorities,  it  plainly  appears  on  the  face 
of  his  statement  of  claim  that  the  use  plaintiff,  Kinney,  had  no  law- 
ful demand  or  good  cause  of  action  against  the  persons  whom  he 
proposed  to  sue  in  the  Circuit  Court.  How,  then,  was  he  injured 
by  the  refusal  of  the  clerk  to  issue  a  writ  of  summons  or  file  hiS' 
papers? 

But  the  record  discloses  conclusive  ground  for  affirming  the 
judgment  of  the  court  below.  The  Circuit  Court  had  no  jurisdic- 
tion of  the  proposed  action  against  the  state  judges.  The  plaintiff's 
statement  of  claim  against  them  did  not  show  diverse  citizenship 
of  parties.  In  fact,  all  the  named  parties  to  the  proposed  action, 
were  citizens  of  Pennsylvania.  The  proposed  action  did  not  in- 
volve any  federal  question.  Kieman  v.  Multnomah  County  (C.  C) 
95  Fed.  849.  The  plaintiff's  claim  as  set  forth  in  his  statement  was 
founded  upon  alleged  malicious  and  unlawful  acts  of  the  named 
defendants,  committed  by  them  when  sitting  and  acting  as  judges 
of  the  court  of  common  pleas,  and  while  they  were  engaged  in 
administering  the  laws  of  the  state  of  Pennsylvania.  Clearly,  the 
statement  of  claim  in  the  contemplated  suit  presented  no  contro- 
versy arising  under  the  Constitution  or  laws  of  the  United  States 
to  give  jurisdiction  to  the  Circuit  Court.  McCain  v.  Des  Moines, 
174  U.  S.  168,  171,  181,  19  Sup.  Ct.  644,  43  L.  Ed.  936.  It  is  true 
the  praecipe  read,  "Issue  summons  in  assumpsit  as  above,  return- 
able according  to  law,  under  the  provisions  of  the  Rev.  Statutes, ' 
Nos.  1979  and  1980  of  the  United  States  [U.  S.  Comp.  St.  1901,  p. 
1262]  ,*'  and  the  accompanying  statement  of  claim  alleged  that  the 
named  defendants  were  liable  "under  and  by  virtue  of  the  provi- 
sions of  Sections  Nos.  1979  and  1980  of  the  Revised  Statutes  of  the 
United  States."  But  such  a  bare  allegation  does  not  give  jurisdic- 
tion to  the  Circuit  Court  of  the  United  States.  McCain  v.  Des 
Moines,  supra.    In  that  case  the  Supreme  Court  said : 

"The  facts  alleged  must  show  the  nature  of  the  solt,  and  it  must  plainly 
appear  that  it  arises  under  the  Ck)nstltut1on  or  laws  of  the  United  States; 
that  la,  there  must  be  a  real  and  substantial  dispute  as  to  the  effect  or  con* 
struction  of  the  Constitution  or  of  some  law  of  the  United  States,  upon  the 
determination  of  which  the  recovery  depends." 

Sections  1979  and  1980  of  the  Revised  Statutes  [U.  S.  Comp.  St. 
1901,  p.  1262]  do  not  confer  any  jurisdiction  upon  the  United  States 
courts.  Hemsley  v.  Myers  (C.  C.)  45  Fed.  283,  290;  McCain  v. 
Des  Moines,  supra.      In  the  latter  case  the  Supreme  Court  said : 

"The  Jurisdiction  of  the  Circuit  Court  depends  upon  the  act  approved 
August  13,  1888,  25  Stat  433,  c.  866  [U.  S.  Comp.  St  1901,  p.  508],  a  part  of 
which  reads  as  follows :  That  the  Circuit  Courts  of  the  United  States  shall 
have  orlf?inal  cognizance,  concurrent  with  the  courts  of  the  several  states, 
of  all  suits  of  a  civil  nature  at  common  law  or  In  equity,  •  •  •  arising 
under  the  Constitution  or  laws  of  the  United  States.    •    •    •• » 

The  following  remarks  of  the  court  in  Kiernan  v.  Multnomah 
County,  supra,  are  very  apposite  to  the  action  which  the  plaintiflF 
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in  trtOT  proposed  to  bring  in  the  Circuit  Court  against  the  state 
judges : 

"The  questionB  songht  to  be  presented  in  this  ease  relate  to  tbe  interpre- 
tation to  be  given  to  a  law  of  the  state,  and  the  complaint  is  that  this  law 
is  being  misinterpreted  and  misapplied,  to  the  injury  of  the  plaintifF  in  hla 
rights  of  property.  In  all  such  cases,  where  there  is  not  the  requisite 
diverse  citizenship  and  amount  in  controversy  to  give  the  court  jurisdiction, 
the  remedy  for  the  injuries  complained  of  is  in  the  state  courts." 

As,  then,  the  Circuit  Court  had  no  jurisdiction  of  the  proposed 
action  against  the  state  judges,  it  follows  that  the  use  plaintiff, 
Kinney,  sustained  no  legfal  injury  whatever  by  the  clerk's  non- 
compliance with  his  praecipe,  and  failure  to  file  his  papers. 

We  have  not  overlooked  the  point  made  by  the  plaintiff  in  error 
that  the  defendants  were  bound  to  file  an  affidavit  of  defense,  and 
in  default  thereof  the  plaintiff  was  entitled  to  judgment.  We  can- 
not, however,  adopt  the  construction  of  the  Pennsylvania  procedure 
act  of  May  25,  1887  (P.  L.  271),  which  the  plaintiff  in  error  presses 
upon  us.  Notwithstanding  the  provisions  of  that  act,  we  think  that 
if  the  plaintiff's  statement  of  demand  is  bad  in  substance,  or  is  in- 
sufficient to  show  a  valid  claim,  the  defendant  need  not  reply  by 
an  affidavit,  but  may  file  a  demurrer.  That  this  is  good  practice 
is  recognized  by  the  Supreme  Court  of  Pennsylvania  in  Bradly  v. 
Potts,  165  Pa.  418,  427,  26  Atl.  734.  Indeed,  we  understand  the 
court  in  that  case  to  declare  that  the  established  and  only  way  to 
raise  the  objection  that  the  statement  of  demand  does  not  set  forth 
a  good  cause  of  action  is  by  demurrer. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

On  Rehearing,  April  19,  1905. 

PBR  CURIAM.  Since  the  reargument  this  case  has  again  received  onr  at- 
tentive consideration,  with  the  result  that  we  see  no  reason  to  depart  from  the 
views  expressed  in  otir  opinion  heretofore  filed. 


In  re  KINNEY. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  18.  1905.) 

JuDOXB— Powers  Out  of  Coubt— Ibbegulabitt  iw  Presentation  of  Motion. 
A  judge  of  the  Circuit  Court  cannot  properly  take  action  in  a  cause 
pending  therein  on  a  motion  sent  him  through  the  mail,  and  not  filed 
with  the  clerk  as  required  by  the  rules  of  the  court;  and  the  delivery 
by  blm  to  the  clerk  of  a  motion  and  papers  in  support  thereof  so  re- 
Gei\  ed  by  him,  with  directions  to  uoUtj  counsel  of  the  rule,  was  a  proper 
disposition  of  the  same. 

Petition  for  Writ  of  Mandamus  or  Writ  of  Certiorari  Sur  rule 
to  show  cause. 

Robert  D.  Kinney,  in  pro.  per. 

Before  ACHESON  and  GRAY,  Circuit  Judges, 

ACHESON,  Circuit  Judge.  It  appears  from  the  answer  of  the 
Honorable  George  M.  Dallas  to  the  rule  to  show  cause  granted  by 
this  court,  and  also  by  original  papers  accompanying  the  answer, 
that  on  September  26,  1904,  the  responder  t  received  by  mail  a  let- 
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tcr  from  the  petitioner,  Robert  D.  Kinney,  inclosing  the  motions 
in  writing  and  affidavits  mentioned  in  his  petition,  and  that  soon 
after  the  receipt  of  the  letter  the  respondent  indorsed  upon  the 
envelope  the  following  memorandum : 

"S^.  2e,  1904,  the  within  letter,  motions  and  affidavita  are  placed  in  cnstody 
of  the  Clerk  of  the  Circuit  Court,  who  is  directed  to  notify  the  plaintiff  and 
counsel  for  the  defendants  that  consideration  and  action  upon  such  motions 
cannot  be  taken  upon  correspondence  with  a  Judge  of  the  court  Rule  16 
appears  to  be  applicable.    Geo.  M.  Dallas,  dr.  Judge." 

The  envelope  and  its  contents  were  then  handed  by  the  respond- 
ent to  Henry  B.  Robb,  deputy  clerk  of  the  Circuit  Court. 
Section  1  of  the  rule  of  the  Circuit  Court  No.  16  is  as  follows: 

"All  motions  made  by  counsel  shall  be  in  writing  and  be  delivered  to  the 
clerk  to  be  entered  on  the  minutes  and  filed;  the  date  of  the  filing  to  be 
endorsed  hj  the  clerk."  - 

We  think  the  course  which  Judge  Dallas  pursued  in  this  matter 
was  entirely  right.  It  was  irregular  to  send  to  him  by  mail  mo- 
tions for  judgment  and  affidavits  in  a  cause  pending  in  the  Circuit 
Court  He  could  not  properly  take  judicial  action  upon  motions 
sent  to  him  by  the  plaintiff  in  a  cause  through  the  mail.  He  made, 
it  seems  to  us,  a  most  proper  disposition  of  the  papers  by  placing 
them  in  the  hands  of  the  deputy  clerk  of  the  Circuit  Court,  with  the 
above-quoted  direction  indorsed  upon  the  envelope  containing  the 
papers.  The  petitioner  should  have  proceeded  under  rule  16,  and 
should  have  called  up  his  motions  for  judgment  in  open  court,  or 
before  a  judge  sitting  at  chambers.  We  discover  no  ground  what- 
ever for  granting  a  writ  of  mandamus  or  a  writ  of  certiorari. 

The  rule  to  show  cause  heretofore  granted  is  discharged,  and 
the  prayer  of  the  petition  is  denied 


BASOOVOR  v.  AMERICAN  LINSEED  CO. 
(Circuit  Conrt  of  Appeals,  Second  Circuit    January  12,  1905.) 

No.  47. 

00SPOBATIOlf»— POWKBS    OF   DiRBCTOBS— VALlOrTT    OF    CONTBAOT. 

Tlie  directors  of  a  corporation  under  their  general  and  ordinary  powers 
bare  authority  to  incur  expense  in  notifying  the  stockholders  of  a  pro- 
posed scheme  of  consolidation,  or  for  exchanging  the  stock  of  the  cor- 
poration for  that  of  another,  as  a  matter  of  which  it  is  their  duty  to 
promptly  and  fully  advise  all  stockholders  not  only  in  their  own  interest, 
but  in  that  of  the  corporation ;  and,  having  such  authority,  the  manner 
of  giving  such  notice  and  the  expense  to  be  incurred  therefor  is  a  matter 
within  their  discretion,  and  the  corporation  is  bound  by  a  contract  made 
by  them  for  the  publication  of  notices  to  stockholders  setting  forth  the 
scheme^  whether  it  is  consummated  or  not 

In  Error  to  the  Grcuit  Court  of  the  United  States  for  the  Southern 
District  of  New  Yorlu 

This  cause  comes  here  upon  a  writ  of  error  by  plaintiff  below  to 
review  a  judement  in  favor  of  defendant  in  error,  who  was  defend- 
ant below.  The  cause  was  tried  in  the  Circuit  Court,  Southern 
District  of  New  Yort    The  facts  were  stipulated,  and  at  the  con- 


Digitized  by 


Google 


842  186  FBDBBAL  BBPOBTBB. 

elusion  of  the  trial  the  court  directed  a  verdict  for  the  defendant,  to 
which  exception  was  duly  reserved.  The  facts  sufficiently  appear 
in  the  opinion. 

Almon  Goodwin,  for  plaintiff  in  error. 
G.  W.  Murray,  for  defendant  in  error. 

Before.  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  plaintiff  sues  as  surviving  part- 
ner of  the  firm  of  Albert  Frank  &  Co.  to  recover  the  sum  of 
$20,792.19,  with  interest,  on  a  contract  for  newspaper  advertising 
performed  by  said  £rm.  The  contract  was  made  with  the  firm  by 
the  president  and  vice  president  of  the  defendant  company  assuming 
to  act  on  its  behalf  in  pursuance  of  a  resolution  of  its  board  of  di- 
rectors. The  advertisement  was  published  in  the  various  newspa- 
pers of  eight  large  cities.  It  consisted  of  a  letter  or  circular  author- 
ized by  said  resolution  to  be  published,  and  is  as  follows : 

''American  Linseed  Ck>iiipan7, 

"New  York,  May  2atli,  1901. 

'To  tbe  Stockholders  of  the  American  Linseed  Cknnpany:  The  Board  of 
Directors  are  pleased  to  report  to  tbe  stockholders  that,  after  mature  consid- 
eration and  deliberation,  a  most  desirable  arrangement  has  been  effected  tor 
an  exchange  of  the  stock  of  the  American  Linseed  Company  for  the  8tcx±  of 
the  Union  Lead  and  Oil  Oompany. 

'The  capital  stock  of  the  Union  Lead  and  Oil  Oompany,  ineliiding  tiiat 
necessary  to  acquire  all  the  capital  stock  of  the  American  Linseed  Qcimpany 
on  the  terms  hereinafter  mentioned,  to  be  seventeen  million  dollars  ($17,000^- 
000),  said  stock  being  all  of  one  class  Ck)mmon  Capital  Stock,  one  hundred 
and  seventy  thousand  shares  (170,000),  of  one  hundred  dollars  ($100)  each. 

'The  Btock  of  the  American  Linseed  Company  shall  be  deposited  under  the 
agreement — copies  of  which  are  on  file  with  the  depositaries  hereinafter  men- 
tionedr— to  be  exchanged  for  the  stock  of  the  Unicm  Lead  and  OU  Ck>mxMuiy 
on  the  following  basis  or  terms: 

"Each  share  of  the  Preferred  Stock  of  the  American  Linseed  Company 
shall  receive  forty-eight  dollars  (MS)  in  the  stock  of  the  Union  Lead  and  Oil 
Company. 

"Each  share  of  the  Common  Stock  of  the  American  Linseed  Ck)mpaDy  shall 
receive  eighteen  dollars  ($18)  in  the  stock  of  the  Union  Lead  and  Oil  Company. 

"The  Union  Lead  and  Oil  Company  reserves  the  right  to  refuse  to  make 
such  exchange  unless  there  is  deposited  for  such  exchange  two-tbirda  (9/3)  of 
each  class  of  stock  of  the  American  Linseed  Company. 

"The  holders  of  largo  amounts  of  the  stock  of  the  American  Linseed  Com- 
pany have  already  signified  their  approval  of  the  arrangement,  and  your 
Board  of  Directors  urge  the  prompt  acceptance  thereof  by  the  balance  of  tbe 
stockholders. 

"Certificates  of  stock,  duly  and  regularly  assigned  and  eoAoned  in  blank, 
duly  witnessed,  with  proper  revenue  stamps  attached  for  transfer,  should  be 
deposited  with  the  New  York  Security  and  Trust  Company,  No.  46  Wall 
Street,  New  York  City,  or  the  Illinois  Trust  and  Savings  Bank,  City  of  Chi- 
cago, upon  deposit  of  which  transferable  receipts  will  be  issued,  exchangeable 
for  the  stock  of  the  Union  Lead  and  Oil  Company  upon  the  consummation  of 
the  arrangement 

"Deposits  must  be  made  on  or  before  the  5th  day  of  June,  1901,  after  which 
date  no  deposits  will  be  received  except  in  the  discretion  Of  the  Board  of 
Directors  of  the  Union  Lead  and  Oil  Company  and  on  su<^  terms  as  they  may 
prescribe. 

**Bj  authority  of  the  Board  of  DirectorSi 

"Guy  G.  Major,  President" 
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"New  York,  May  20th,  ISOl. 

"To  the  Stodcholders  of  the  American  Linseed  Company :  The  undersigned 
stockholders  of  the  American  Linseed  Company  having  carefully  considered 
the  proposed  arrangement  between  the  stockholders  of  the  American  Linseed 
Company  and  the  Union  Lead  and  Oil  Company,  have  decided  to  exchange 
our  stock  as  per  said  arrangement  tor  the  stock  of  the  Union  Lead  and  Oil 
Company. 

*'We  believe  that  the  consummation  of  the  proposed  arrangement  will  de- 
crease expenses  and  lower  the  cost  of  maufacture,  resulting  in  large  net  earn- 
ings applicable  to  dividends. 

"Inasmuch  as  the  Union  Lead  and  Oil  Company  have  reserved  the  right  to 
r^use  to  make  such  exctiange  unless  two*thirds  (2/3)  of  each  class  of  stock 
of  the  American  Linseed  Company  is  deposited,  we  urge  the  prompt  deposit 
of  your  stock. 

"Faithfully  yours, 

"[Here  follow  the  names  of  10  out  of  the  16  directors  of  the  defendant  cor- 
poratioQ.r 

The  scheme  for  exchange  of  stock  turned  out  to  be  unsuccessful, 
its  promoters  not  being  able  to  secure  the  approval  of  the  holders  of 
the  prescribed  two-thirds  of  the  stock  of  the  defendant  corporation. 
The  Circuit  Judge,  in  disposing  of  the  cause  by  directing  judgment 
for  the  defendant,  stated  his  reasons  as  follows : 

''The  case  turns  upon  the  power  of  the  directors  to  bind  the  corporation  to 
the  contract  with  the  plaintiff  into  which  they  entered;  in  other  words, 
whether  the  directors  of  a  corporation  have  authority,  when  acting  under 
their  general  and  ordinary  powers,  to  obligate  the  corporation  for  the  ex- 
penses of  a  proposed  exchange  of  stock  by  its  stockholders  for  the  stock  of 
another  corporation.  Now,  necessarily,  such  a  scheme  ia  not  a  corporate  un- 
dertaking. It  is  one  which  wholly  concerns  the  individual  stockholders.  The 
corporation  has  not  received  any  benefit  from  the  services  which  the  plaintiff 
has  performed.  Individual  stockholders  may  have  received  a  benefit,  because 
they  have  been  notified  of  what  was  going  on,  and  had  an  opportunity  to  ac- 
quiesce in  it  or  reject  it  As  the  proposed  scheme  was  not  one  within  the 
power  of  the  directors,  they  could  not  bind  the  corporation  for  the  expenses 
th^  incurred  in  carrying  it  out  The  plaintiff  had  full  notice  of  the  character 
of  the  scheme  when  he  contracted  with  the  directors.  The  advertisements 
inserted  upon  their  face  gave  him  full  notice ;  consequently  he  is  not  entitled 
to  recover." 

The  case  seems  to  be  one  of  novel  impression.  The  industry  of 
counsel  had  failed  to  disclose  any  authority  directly  on  the  point, 
and  we  have  not  succeeded  in  finding  any.  The  question  here  is 
not  as  to  the  expenses,  generally,  of  a  proposed  exchange  of  stock, 
but  only  as  to  the  cost  of  this  particular  advertisement;  and  as  to 
that  we  are  unable  to  concur  with  the  Circuit  Judge.  It  was  a  noti- 
fication of  what  was  ffoing  on,  and,  in  our  opinion,  when  it  comes 
to  the  knowledg^e  of  a  board  of  directors  that  some  scheme  is  on  foot 
to  induce  a  majority  of  the  stockholders  to  part  with  their  stock  to 
a  rival  corporation,  the  directors  are  not  only  authorized  to  advise 
all  the  stockholders  thereof,  but  it  is  their  duty  so  to  do,  and  to 
give  such  notification  promptly.  The  future  career  of  the  corpora- 
tion itself,  its  increased  or  decreased  activity — indeed,  its  very  ex- 
istence as  a  going  concern — may  depend  upon  whether  such  a 
scheme  is  or  is  not  carried  through.  No  one  can  tell  in  advance 
but  what  timely  notice  thus  given  to  all  may  cause  individual  stock- 
holders to  bestir  themselves,  to  get  into  communication  with  oth- 
ers, to  procure  and  exchange  information,  and  thus  to  organize 
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successful  opposition  to  a  scheme  which,  if  it  were  carried  on  j 
cretly  with  the  aid  of  directors  who  favored  it,  and  without  exploita- 
tion except  to  such  individual  stockholders  as  lacked  the  knowledge 
or  the  force  to  organize  an  opposition,  might  result  in  shutting  down 
every  plant  which  the  corporation  operated,  and  paralyzing  the 
very  industry  it  was  created  to  carry  on,  or  at  least  might  involve 
the  corporation  in  expensive  litigation  to  vindicate  its  right  to  con- 
tinue in  active  business.  Undoubtedly  individual  stockholders  re- 
ceive a  benefit  in  being  notified  of  what  is  going  on,  but,  in  our 
opinion,  the  corporation  itself  also  receives  a  benefit  in  having  its 
stockholders  at  all  times  fully  advised  as  to  everything  which  con- 
cerns its  condition,  or  which  may  be  expected  to  alter  that  condi- 
tion. We  would  not  hesitate  to  hold  it  a  legitimate  charge  against 
a  corporation  if  directors  should  send  to  every  stockholder  a  printed 
copy  of  a  report  as  to  its  condition,  or  even  as  to  general  conditions 
of  the  industry  in  which  it  operated,  so  that  all  might  be  advised 
as  to  what  environment,  favorable  or  adverse,  surrounded  it,  in  the 
hope  that  some  of  them  might  thereby  be  stimulated  to  thouefht  and 
suggestion  by  which  the  corporation  might  itself  be  profitea.  The 
holding  that  notification  of  a  proposed  scheme  such  as  we  have  here 
is  one  which  the  directors  ought  to  give  is  determinative  of  this 
case.  Whether  the  notice  shall  be  long  or  short,  in  what  form  of 
words  it  shall  be  couched,  whether  it  shall  be  sent  by  mail  or  adver- 
tised in  newspapers  are  matters  of  detail,  which  should  be  left  to 
the  directors.  Certainly  the  innocent  party  who  undertakes  to  pub- 
lish such  a  notice  should  not  be  mulcted  because,  besides  giving  no- 
tice of  the  proposed  scheme,  it  also  gives  the  names  of  individual 
directors  who  favor  it,  nor  because  it  is  unnecessarily  verbose. 

The  judgment  should  be  reversed,  and  the  cause  remanded  for  a 
new  trial 


THE  STBINWAY. 

CITY  OP  NEW  YORK  v.  NEW  YORK  &  B.  R.  FERRY  00. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  0,  190S.) 

CoLZJSiON— Steamboat  and  Febbtboat  Cbossino— Stbameb  too  Closb  In- 

SHOBE. 

A  steamboat  proceeding  through  Hell  Gate  toward  New  York  held  solely 
In  fault  for  a  collision  with  a  ferryboat  which  had  just  left  her  slip  at  As- 
toria, on  the  ground  that  she  was  proceeding  too  close  inshore  as  she 
rounded  Hallett's  Point,  and  also  for  not  keeping  her  course  under  the 
starboard-hand  rule,  although  the  ferryboat  gave  the  proper  signal,  and 
her  course  indicated  that  she  intended  to  pass  under  the  steamer's  stern, 
as  required  by  the  rule. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Appeal  from  a  final  decree  of  the  District  Court  for  the  Southern  Dis- 
trict of  New  York  dismissing  the  libel  of  the  city  of  New  York,  brought 
to  recover  damages  for  injuries  received  by  the  libelant's  steamer 
Fidelity  in  a  collision  with  the  respondent's  ferryboat  Steinway,  near 
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her  slip  at  Astoria,  East  River,  The  testimony  was  all  taken  in  the 
presence  of  the  judge.  The  opinion  below  is  reported  in  130  Fed. 
397. 

E.  Crosby  Kindleberger,  for  appellant 
La  Roy  S.  Gove,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  collision  occurred  near  the  Astoria 
Ferry  slip  at  half  past  12  on  the  afternoon  of  October  22,  1902.  The 
day  was  clear,  the  tide  ebb,  the  wind  fresh  from  the  southwest  The  . 
Fidelity,  bound  down  the  river  through  the  western  channel  between 
New  York  and  Blackwell's  Island,  rounded  Hallett's  Point  only  60  feet 
from  the  shore,  proceeding  at  the  rate  of  about  10  miles  an  hour.  At 
this  time  the  Steinway  was  emerging  from  her  slip  intending  to  make  a 
trip  to  New  York.  Her  speed  was  about  8  miles  an  hour.  The  rules 
applicable  to  this  situation  are  as  follows : 

"Art  19.  When  two  steam-vessels  are  crossing,  so  as  to  involve  risk  of  col- 
lision, the  vessel  which  has  the  other  on  her  own  starboard  side  (The  Stein- 
way) shall  keep  out  of  the  way  of  the  other."    (The  Fidelity.) 

"Art  21.  Where  by  any  of  these  rales  one  of  two  vessels  is  to  keep  out  of 
the  way,  the  other  (The  Fidelity)  shall  keep  her  course  and  speed. 

"Art  22.  Every  vessel  (The  Steinway)  which  is  directed  by  these  rules  to 
keep  out  of  the  way  of  another  vessel  shall,  if  the  circumstances  of  the  case 
admit  avoid  crossing  ahead  of  the  other." 

Act  June  7, 1897,  c.  4,  80  Stat  90,  101  [U.  S.  Ck)mp.  St  1901,  pp.  2875,  2888]. 

The  inspectors'  rule  No.  2  provides  that  the  steam  vessel  having  the 
other  on  her  starboard  side  shall  indicate  by  one  blast  of  her  whistle 
her  intention  to  direct  her  course  to  starboard  and  two  blasts  if  direct- 
ing her  course  to  port,  to  which  the  other  shall  promptly  respond. 

It  was  the  manifest  duty  of  the  Steinway  to  avoid  crossing  ahead  of 
the  Fidelity  and  to  keep  out  of  her  way.  It  was  equally  the  duty  of 
the  Fidelity  to  maintain  her  course  and  speed.  This  she  did  not  do. 
The  district  judge  has  so  found  and,  as  he  had  the  advantage  of  seeing 
and  hearing  the  witnesses,  his  conclusions  upon  disputed  facts  should 
not  be  disturbed.  That  the  Fidelity  changed  her  course  in  direct  viola- 
tion of  the  rule  seems  manifest.  From  Hallett's  Point  her  course  was 
laid  for  a  point  200  feet  west  of  Blackwell's  Island.  The  collision  oc- 
curred opposite  the  marble  yard  from  100  to  200  feet  from  the  Astoria 
shore,  a  point  which  it  would  have  been  impossible  for  the  Fidelity  to 
reach  had  she  held  her  course.  Instead  of  being  150  feet  from  the 
shore  she  would  have  been  well  out  in  the  river.  Her  initial  fault  was 
rounding  Hallett's  Point  within  60  feet  of  the  shore.  She  knew  that 
she  was  entering  Hell  Gate,  the  most  dangerous  bit  of  water  surround- 
ing New  York  Harbor;  she  knew  that  a  few  hundred  feet  below  there 
was  a  ferry  slip  where  it  was  quite  likely  a  ferryboat  was  going  out  or 
coming  in ;  she  knew  that  these  boats  require,  and  are  allowed,  ample 
space  in  which  to  maneuver  in  the  vicinity  of  their  slips  (The  Break- 
water, 155  U.  S.  252, 16  Sup.  Ct  99,  39  L.  Ed.  139)  and  yet  she  shaved 
the  shore  so  closely  that  it  was  not  possible  to  get  an  accurate  view 
of  the  situation  on  her  port  hand  until  she  had  actually  rounded  the 
point     Had  she  come  down  in  the  center  of  the  river  she.  could  have 
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obtained  a  wider  view  of  the  situation  and,  if  danger  threatened,  would 
have  had  ample  space  in  which  to  avoid  it. 

Her  master  testifies  that  he  thought  the  first  whistle  from  the  Stein- 
way  was  intended  for  the  tug  C.  K.  Stone  and  not  for  the  Fidelity. 
The  Stone  was  proceeding  down  the  river  with  a  tow  on  a  hawser  about 
30  fathoms  in  length  and  was  a  little  below  the  ferry  slip,  in  a  position 
where  a  one  blast  signal  would  seem  to  be  supererogatory,  but  as  the 
Stone  also  assumed  that  it  was  intended  for  her  the  mistake  of  the 
master  of  the  Fidelity  was  excusable.  There  can  be  no  doubt,  however, 
that  the  signal  conveyed  to  him  the  intelligence  that  the  Steinway's 
wheel  was  aport  and  that  she  was  swinging  to  starboard.  Indeed,  he 
so  states  explicitly — 

"As  she  came  oat  she  blowed  one  whistle,  then  commenced  to  turn  up^ 
stream,  towards  us  under  a  port  wheel,  turning  to  starboard,  her  head  tam- 
ing to  starboard.  After  she  blew  to  the  Stone,  she  was  coming  around — 
swinging  around— then  she  blowed  another  whistle." 

In  such  circumstances  the  duty  of  the  master  was  plain ;  he  should 
have  kept  his  course  and,  if  necessary,  should  have  put  his  own  wheel 
to  port.  Had  he  done  this  a  collision  would  have  been  well-nigh  im- 
possible. The  rule,  the  signal  and  the  evidence  of  his  own  eyes  alike 
admonished  him  to  keep  on  the  outside  of  the  Steinway,  but  instead  of 
doing  so  he  attempted  to  crowd  in  between  her  and  the  Astoria  shore. 

It  is  argued  that  the  Steinway  should  have  kept  on  towards  her  New 
York  landing  and  that  her  failure  to  do  so  was  negligence.  It  may  be 
that  when  the  vessels  first  sighted  each  other  the  Steinway  was  farther 
out  from  the  Astoria  shore  than  the  Fidelity,  but  it  must  be  remembered 
that  the  latter's  course  was  not  parallel  to  the  shore  but  was  diagonal 
across  the  river  and  we  agree  with  the  district  judge  in  thinking  that 
at  no  time  did  the  Steinway  cross  the  Fidelity's  original  course.  This 
being  so  her  continuing  on  across  the  river,  though  it  might  have  pre- 
vented the  collision,  would  have  been  in  direct  violation  of  the  rule 
requiring  her  to  keep  out  of  the  Fidelity's  way  and  also  the  rule  requir- 
ing her  not  to  cross  ahead.  The  Steinway  was  navigating  pursuant 
to  her  invariable  custom  with  the  tide  as  it  was  at  the  time  in  question, 
her  signals  were  proper,  her  helm  hard  aport  and,  when  the  impact 
came,  she  had  almost  come  to  a  standstill.  We  are  unable  to  designate 
any  act  of  hers  which  contributed  to  the  disaster. 

The  decree  of  the  district  court  is  affirmed  with  interest  and  costs. 


HEIDE  T.  WALLACE  A  CO. 

(drcult  Court  of  Appeals,  Third  Circuit    March  8,  190S.) 

No.  83. 

UifTAn    CoicpvTiTioif— Mattebs    not    Subject    to    Moropolt— Naxb    Aim 
Shape  of  Confection. 

A  manufacturer  of  a  confection  composed  chiefly  of  Ucorlee,  and 
formed  In  diamond  shape,  with  his  Initials  embossed  thereon,  and  sold 
under  the  name  of  "Ucorice  pastilles "  has  no  exclusive  right  either  In 
the  name,  which  Is  purely  descrlptlTe,  or  In  the  losenge  shapes  whldi  Is 
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old  111  use  and  not  indlcatlTe  of  origin;  and  anotber  manufactnrer  of  a 
similar  article  made  In  the  same  shapes  bat  with  a  different  letter  em- 
bossed thoreon,  and  sold  nnder  the  same  name,  la  not  chargeable  with 
unfair  competition,  where  the  boxes  In  which  the  confection  Is  retailed* 
while  of  the  same  size  and  shape,  are  dissimilar  In  coloring  and  let- 
tering, so  that  ordinary  purchasers  would  not  be  decelred  as  to  the  origin 
of  the  goodSL 

[Ed.  Note.^For  cases  in  point,  see  toL  40,  Gent  Dig.  Trade-Marks  and 
Trade-Names,  |  81. 

Unfair  competition,  see  notes  to  Schener  t.  Muller,  20  0.  0.  A.  165; 
Lare  t.  Harper,  80  OL  (X  A.  87&] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey. 
See  129  Fed.  649. 

Stephen  J.  Cox,  for  appellant. 
Louis  C.  Raegener,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judp^e.  The  assignment  of  errors  in  this  case 
comprises  nine  specifications,  but,  as  is  said  in  the  appellant's  brief, 
"they,  however,  may  all  be  condensed  into  the  statement  that  the 
court  erred  in  not  holding  that  a  case  of  unfair  competition  had 
been  made  out" 

In  Bickmore  Gall  Cure  Co.  v.  Karns  (decided  at  this  term)  134 
Fed.  838,  we  said : 

'^ndonhtedly,  where  two  persons  are  engaged  In  selling  like  goods,  neither 
of  them  has,  or  can  acquire,  the  exclusive  privilege  to  aptly  dei^ljimate  and  de- 
scribe them,  or  to  attractively  present  them  for  sale,  with  appropriate  di- 
rections for  their  use;  but  neither  of  them  has  the  right  to  do  any  of  these 
things  In  such  manner  as  Insidiously  to  mislead  purchasers  Into  the  beUef 
that  his  wares  are  those  of  his  competitor.** 

This  proposition  is  applicable  to  the  present  case,  but  the  facts  to 
which  it  is  now  to  be  applied  are  very  different  from  those  which 
were  presented  in  the  former  one.  The  appellant  makes  a  confec- 
tion composed  of  licorice  and  gum,  flavored  with  mint,  which  he 
calls  a  '^licorice  pastille.''  He  forms  it  in  diamond  shape,  and  marks 
it  with  the  embossed  letters  "H-H,"  the  initial  letters  of  his  name. 
The  appellees  manufacture  a  similar  article,  of  the  same  size  and 
shape,  which  they  mark  with  the  embossed  letter  **W"  the  initial 
letter  of  their  firm  name,  and  this  article  they  likewise  denominate 
"licorice  pastille.''  In  doing  this  they  invade  no  right  of  the  ap- 
pellant. The  latter  has  no  monopoly  of  the  manufacture  or  sale  of 
a  comfit  of  licorice  and  gum,  nor  could  he  acquire  the  exclusive 
privilege  to  make  it  of  a  particular  size  or  shape.  These  matters 
are  characteristic  of  the  article  itself,  and  no  dealer  is  entitled  to 
impose  restrictions  upon  his  competitors  with  respect  to  them. 
They  do  not  necessarily  or  naturally  point  to  the  source  of  origin 
of  the  goods,  and  if,  by  asserting  appropriation  for  that  purpose  of 
an  especially  attractive  size  and  shape,  a  manufacturer  could  obtain 
for  himself  alone  the  advantage  to  result  from  the  superior  attract- 
iveness so  attained,  he  might  readily,  not  merely  protect  himself 
against  unfair  competition,  but  relieve  himself  from  any  competition 
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whatever.  It  is  dear,  too,  that  the  fact  that  there  is  a  raised  device 
on  the  product  of  each  party  affords  no  ground  for  complaint  by 
the  appellant.  If  his  symbol  had  been  copied,  or  even  simulated,  by 
the  appellees,  a  different  case  would  have  been  presented ;  but  the 
letter  "W"  on  the  appellees'  pastilles  is  quite  distinctly  formed, 
and.  even  upon  the  most  casual  observation,  could  not  be  mistaken 
for  the  letters  "H-H"  upon  those  of  the  appellant.  So  far,  there- 
fore, from  having  a  misleading  eflfect,  the  tendency  of  the  appellees' 
device  is  to  prevent  misconception.  The  name  "Licorice  Pastilles," 
while  it  accurately  denotes  the  things  made,  does  not  at  all  indicate 
by  whom  they  are  made.  Licorice  may  be  called  "licorice"  by  any 
one,  and  "pastille" — a  well-known  word,  though  borrowed  from  the 
French — ^is  a  peculiarly  appropriate  designation  for  such  an  article 
as  is  here  in  question ;  and  that  it  had  been  actually  applied  to  the 
same  character  of  goods  prior  to  the  appellant's  application  of  it  to 
his  licorice  confection,  the  opinion  of  the  court  below  sufficiently 
shows.  Q)nsequently,  the  two  words  as  joined  in  the  term  "lico- 
rice pastilles"  constitute  a  descriptive  appellation,  which  all  per- 
sons may  use,  and  which  is  not  susceptible  of  exclusive  appropria- 
tion by  any  person. 

The  small  boxes  in  which  the  pastilles  of  the  appellees  are  sold 
to  consumers  are  of  the  same  size  and  shape  as  those  of  the  appel- 
lant, but  such  boxes  are,  and  long  have  been,  commonly  used  for 
packing  similar  wares,  and  even  if  the  appellant  had  been  the  first 
to  use  them  for  packing  licorice  pastilles,  he  would  not  thereby 
have  obtained  a  monopoly  of  their  use  for  that  purpose.  The  two 
boxes  are  strikingly  different  in  their  color  and  markings,  and  while, 
of  course,  purchasers  desiring  to  buy  pastilles  of  licorice,  without 
caring  by  whom  they  had  been  made,  would  accept  indifferently 
either  those  of  Heide  or  of  Wallace,  yet  it  is  not  at  all  likely  that  a 
purchaser  desiring  to  buy  Heide's  and  not  Wallace's,  would  be  led, 
by  any  similarity  of  the  respective  packages,  to  accept  the  latter 
supposing  them  to  be  the  former.  Van  Camp  Packing  Co.  v.  Cruik- 
shanks  Bros.  Co.,  90  Fed.  814,  33  C.  C.  A.  280.  As  was  said  by  the 
learned  judge  below,  the  box  of  the  appellant  "is  in  mixed  red  and 
blue,  set  off  with  gilt,  with  the  diamond  trade-mark  prominently 
displayed ;  while  the  defendant's  package  is  predominantly  yellow, 
with  an  entirely  different  style  of  letter  in  red,  shaded  with  white 
on  a  black  background,  with  their  name  written  below.  There  is 
nothing  whatever  to  suggest  an  attempt  to  catch  the  unwary  pur- 
chaser and  inveigle  him  into  taking  the  one  when  he  was  seeking 
ihe  other,  nor  could  the  most  careless  be  deceived,  except  as  he  was 
m  reality  unconcerned  as  to  which  he  got." 

The  decree  of  the  Circuit  Court  is  affirmed* 
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UNITED  STATUS  t.  HAHN. 
(Olrcalt  Oonrt  of  Appeali,  Second  Cttrcnit    December  8,  lOOi.) 

No.  aa 

OusTOifs  Durm— OLABsnrioATxoN— Half  Pbabls* 

Half  pearls,  conslAtlng  of  the  better  part  of  the  true  pearl,  from 
which  blemishes  or  flaws  have  been  reiuoved  by  sawing  or  splitting,  and 
which  are  not  adapted  for  stringing,  bat  are  chiefly  used  for  Jewelry  set- 
tings, are  dutiable  by  similitude,  under  paragraph  430,  Tariff  Act  July 
2i,  1897,  c  11,  I  1,  Schedule  N,  80  Stat  192  [U.  S.  Comp.  St  1901,  p. 
1870],  covering  pearls  in  their  natural  state,  not  strung  or  set 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 
For  decision  below,  see  131  Fed.  1000. 

Chas.  D.  Baker,  for  appellant. 
Comstock  &  Washburn,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

PER  CURIAM.    Affirmed  in  open  court 


UNITED  STATES  T.  MILLER,  SLOAN  ft  WRIGHT. 

(drcalt  Oourt  of  Appeals,  Second  drcult    December  7,  1004) 

No.  69. 

1.  Cdstoxs  Dxnm— GLAssmoATioN— Psiivnifa  Papkb— Haitdmade  Papeb. 
Held,  that  handmade  printing  paper,  suitable  for  books  and  newspapers, 
la  more  spedflcally  provided  for  mider  paragraph  896,  Tariff  Act  July  24, 
1807,  a  11,  I  1,  Schedule  M,  80  Stat  187  [U.  S.  Ck>mp.  St  1901,  p.  1671], 
as  4>rinting  paper  •  •  •  suitable  for  books  and  newspapers,"  than 
as  ''handmade  •  •  *  paper,*'  under  paragraph  401  of  said  act,  80  Stat 
180  [U.  S.  CJomp.  St  1901,  p.  1672]. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 
For  decision  below,  see  128  Fed.  469, 

Chas.  D.  Baker,  for  appellant. 
Albert  Comstock,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

PER  CURIAM.    Affirmed  in  open  court 
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UNITBD  8TATB8  T.  McOONNAUOHEY  et  aL 

(OUrcait  Oourt  of  Appeals,  Slztfa  dvcnit  Ifiudbi  8^  19CNSL) 

Na  1365. 

Res  Judicata— Acnoif  by  United  States. 

A  judgment  against  the  United  States  in  an  action  lirought  by  the  ad- 
ministrator of  a  deceased  volnnteer  soldier,  who  died  wMle  an  Inmate 
of  a  national  soldiers'  home,  to  recorer  the  amount  of  certain  pension 
money  which  had  been  paid  to  the  treasurer  of  the  home  on  account  of 
such  soldier,  which  Judgment  was  paid  by  the  government,  renders  all 
questions  as  to  its  right  to  such  pension  money  res  judicata,  and  It  can- 
not maintain  a  second  action  against  the  administrator  to  recover  the 
money  back. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Ohio. 

Sherman  T.  McPherson,  U.  S.  Atty.,  and  Thomas  H.  Darby,  Asst. 
U.  S.  Atty. 
Gottschall  &  Limbert,  for  defendant  William  S.  McConnaugfaey. 
U.  S.  Martin  and  C.  H.  Kumler,  for  defendant  State  of  Ohio. 

Before  LURTON  and  SEVERENS,  Circuit  Judges, 

PER  CURIAM.  The  plea  of  res  adjudicata  is  good.  The  record 
of  the  former  judgment  shows  that  the  same  question  was  involved 
in  the  suit  of  McConnaughey,  administrator  of  Hoffman,  against 
the  United  States,  which  was  attempted  to  be  relitigated  in  this 
case.  That  judgment  determined  that  the  plaintiff  in  the  former 
suit  was,  as  the  personal  representative  of  Johann  Hoffman,  entitled 
to  receive  and  hold  the  remainder  of  unexpended  pension  money 
paid  to  or  on  account  of  Hoffman.  Having  recovered  the  same  from 
the  United  States,  they  are  not  now  entitled  to  have  same  paid 
back  again  by  reason  of  any  new  right  or  title  asserted  herein. 

Judgment  affirmed. 


WEST  V.  ROBERTS  et  aL 

(Circuit  Oourt  of  Appeals,  Fifth  Circuit    February  15,  1905.) 

No.  1^866. 

1.  Teial— Efpeot  or  Motioits  bt  Both  Pabtibb  iob  DiBEcnoR  ov  Vkbdict. 

Where  both  parties  move  for  direction  of  a  verdict,  it  is  an  afiArmanee 
OD  the  part  of  each  that  there  is  no  disputed  question  of  fact  which 
could  operate  to  deflect  or  control  the  questions  of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46,  Cent.  Dig.  Trial,  |  400.] 

2.  Public  Lands— Louisiana   Stats   Swamp  Lands— Pbk-emption  Rights. 

Pre-emption  rights  cannot  be  acquired,  under  Act  La.  No.  21,  p.  81, 
of  1886,  in  lands  which  have  been  granted  to  one  of  the  levee  boards  of 
the  state. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Louisiana. 
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T.  D.  WiOdmon,  for  plaintiff  in  error. 

E.  H.  Randolph,  E.  W.  Suthcrlin,  W.  P.  Hall,  and  A.  J.  Murff,  for 
defendants  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges, 

PER  CURIAM.  On  the  trial  in  the  lower  court  eadi  party  requested 
the  court  to  instruct  the  jury  to  return  a  verdict  in  his  favor,  and  there- 
by each  afHrmed  there  was  no  disputed  question  of  fact  which  could 
operate  to  deflect  or  control  the  question  of  law.  See  Beuttell  v. 
Magone,  157  U.  S.  157, 15  Sup.  Ct  666,  39  L.  Ed.  654.  The  trial  judge 
gave  the  peremptory  instruction  in  favor  of  the  defendant,  and  therein 
followed  McDade  v.  The  Bossier  Levee  Board,  109  La.  627,  83  South. 
628,  and  Hall  v.  Levee  Board,  111  La.  913,  35  South.  976. 

The  ruling  of  the  trial  judge  was  correct,  and  the  judgment  of  the 
Circuit  Court  is  a£Brmed. 


NATIONAL  TUBB  00.  T.  SPANO  et  aL 

(Girciiit  Ck>urt  of  Appeals,  Third  Circuit    Feb.  1,  1905.) 

No.«7. 

Patents— IirwxvnoN—MANUFACTXTBK  of  Tubing. 

The  Patterson  patent.  No.  581,251,  for  the  manufactare  of  tubing,  cor- 
ering  the  method  by  charging  the  plates  Into  the  furnace  from  the  rear 
and  withdrawing  them  from  the  front  by  means  of  tongs  or  other  suit- 
able device,  which  also  draws  them  through  the  welding  bell,  is  void  for 
lack  of  patentable  Invention.  The  advantages  of  back  charging  in  the 
manufacture  of  such  pipe,  as  was  practiced  in  the  making  of  lap-weld 
pipe,  were  previously  known,  and  it  was  practiced  by  at  least  one  method. 
The  method  of  the  patent  was  merely  a  part  of  the  steady  evolution  and 
development  of  the  art  in  mechanical  means,  not  involving  invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 
For  opinion  below,  see  125  Fed.  22. 

James  I.  Kay  and  John  R.  Bennett,  for  appellant. 
Wm.  L.  Pierce  and  Frederic  H.  Betts,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  This  suit  was  brought  by  the  appellant, 
the  complainant  below,  for  alleged  infringement  of  letters  patent 
No.  581,251,  granted  April  20,  1897,  to  Peter  Patterson,  for  an  im- 
provement in  the  manufacture  of  tubing,  and  by  him  assigned  to 
the  appellant,  the  complainant  below. 

The  state  of  the  art  to  which  the  alleged  invention  applies,  is  thus 
described  in  the  specifications  of  the  patent  in  suit : 

''My  invention  relates  to  the  mnnufacture  of  butt-weld  pipe  or  tubing  from 
flat  metal  plates  or  strips,  its  object  being  to  overcome  certain  existing  de- 
fects and  difficulties  in  this  art  and  to  facilitate  the  manufacture  of  the  tub- 
tag;  both  as  to  the  heating  of  the  plates  from  wHich  the  tubing  is  formed 
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(incladlng  the  time  conBtimed  for  heating  and  the  even  heating  of  the  same) 
and  the  ease  of  working,  both  for  feeding  the  plates  to  the  furnace  and  the 
withdrawal  of  the  same  therefrom.  This  class  of  tubing  is  formed  of  com- 
paratively thin  flat  metal  plates  or  strips,  which  are  raised  to  a  welding 
heat  in  a  furnace  and  are  then  drawn  through  bell-shaped  dies  known  as 
'welding-bells,'  in  which  the  flat  strips  are  bent  into  circular  form  and  their 
edges  butted  together  with  sufficient  force  to  cause  them  to  weld.  The  bot- 
tom of  the  heatibg  furnace  has  generally  been  formed  of  sand,  gravel,  or  like 
loose  material  to  withstand  the  high  beat,  receive  the  cinder  produced  by  the 
melting  and  oxidation  of  the  metal,  and  permit  the  plates  to  slide  easily,  and 
has  been  slightly  inclined  from  front  to  rear  to  provide  for  the  discharge  of 
the  cinder  at  the  rear  end  of  the  furnace. 

"The  usual  way  of  pr^aring  the  flat  plates  prior  to  heating  and  drawing 
them  through  the  welding-bells  has  been  to  suitably  trim  the  end  to  be  in- 
troduced into  the  bell  and  thereby  form  a  tongue  thereon,  and  to  bend  up  the 
edges  of  this  tongued  portion  slightly  to  Impart  to  It  a  tendency  to  turn  in 
the  bell  in  the  direction  in  which  the  edges  are  bent,  and  either  to  secure  to 
this  tongued  end  a  drawing-rod  termed  a  'tag*  prior  to  heating  the  plate  or 
to  grasp  the  tongued  end  of  the  heated  plate  by  tongs,  and  by  the  tag  or  the 
tongs  draw  it  through  the  welding-bell.  The  regular  method  of  heating  the 
plate  has  been  to  Introduce  it  with  the  square  or  untrlmmed  raid  foremost 
into  the  same  end  of  the  furnace  from  which  the  plate  is  to  be  withdrawn, 
and  when  the  plate  is  heated  to  draw  it  out  by  means  of  the  tag  or  tongs 
applied  to  the  opposite  or  tongued  end,  so  that  the  end  of  the  plate  which 
first  enters  the  furnace  is  the  last  to  be  withdrawn  therefrom.  The  plates 
or  strips  are  thin  and  flexible  and  are  generally  from  eighteen  to  twenty  feet 
in  length.  They  are  difficult  to  handle,  bending  and  sagging  in  the  hands 
of  the  workmen,  and  are  liable  when*  pushed  into  the  furnace  to  scrape  over 
and  tear  up  the  loose  gravel  bottom,  so  that  it  is  found  necessary  to  turn  up 
the  square  or  untrlmmed  end  of  the  plate  which  is  first  introduced  to  enable 
it  to  slide  over  the  loose  furnace-bottom. 

•  •  •  •  •  m  ••  •  m 

"The  foregoing  method  of  manufacturing  butt-weld  pipe  has  several  ob- 
jections or  defects,  among  which  are  the  following :  The  heat  of  the  furnace 
Is  so  high  that  the  time  required  to  introduce  the  plates  (which  are  generally 
of  comparatively  thin  metal)  and  to  withdraw  them  is  a  material  part  of  the 
time  required  to  bring  them  to  the  welding  heat,  and  as  the  square  end  of 
the  plate  Is  the  part  first  introduced  into  the  furnace  and  the  last  part  with- 
drawn therefrom  the  edges  of  that  portion  of  the  plate  are  often  too  highly 
heated  before  the  edges  of  the  opposite  or  tongued  portion  (which  is  connect- 
ed to  the  drawing-tag  or  is  to  be  grasped  by  the  tongs)  are  at  a  sufficiently 
high  heat  for  welding,  and  consequently  if  the  plate  be  left  in  the  furnace 
until  the  edges  throughout  its  entire  length  are  brought  to  the  welding  heat 
some  portion  or  portions  are  very  liable  to  become  overheated,  to  become  too 
soft,  or  to  be  burned,  as  above  referred  to. 

"Another  practical  difficulty  arising  from  the  introduction  of  the  plates  into 
the  same  end  of  the  furnace  from  which  they  are  withdrawn  is  the  interfer- 
ence between  the  gangs  of  men  who  handle  and  Introduce  the  plates,  known 
as  the  'feeders,*  and  the  'welder/  who  controls  the  heat  of  the  furnace,  de- 
termines the  time  of  heating,  and  superintends  the  withdrawal  of  the  plates, 
both  of  whom  must  be  stationed  and  work  at  the  same  end  of  the  furnace^ 
This  interference  necessarily  delays  the  work,  especially  where  several  plates 
are  heated  in  the  furnace  at  the  same  time,  and  as  soon  as  one  is  withdrawn 
another  is  introduced.  Furthermore,  this  charging  of  plates  in  at  the  same 
end  of  the  furnace  from  which  they  are  withdrawn  renders  it  impracticable 
to  employ  mechanical  charges  for  feeding  the  plates  to  the  furnace. 

"It  is  the  object  of  my  invention  to  overcome  the  objections,  defects,  and 
difficulties  hereinbefore  enumerated;  and  to  this  end  the  invention  consists, 
generally  stated,  in  the  method  of  making  butt- weld  pipe  or  tubing  from 
thin  flat  plates  or  strips  of  metal,  hereinafter  more  fully  described  and  dalm- 
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•d,  t^  iDtrodndng  the  strip  or  plate  longitudinally  tfarongb  the  rear  end  of 
tbe  fomace  into  the  fomace-chamber,  raising  its  edges  to  substantially  uni- 
form welding  heat  thronghont  its  length,  and  drawing  it  by  the  end  first  in- 
troduced from  the  fomace  at  the  opposite  end  thereof  and  through  a  welding- 
bell  or  bells^  and  thereby  forcing  the  opposite  edges  of  the  plate  into  abut- 
ting and  welding  oontact" 

The  claims  of  the  patent  are  as  follows : 

**(1}  The  herein-described  method  of  forming  butt-weld  tubing  from  flat 
plates  or  strips  of  metal,  which  consists  in  introducing  a  flat  plate  longitu- 
dinally through  the  rear  end  of  a  furnace  into  a  furnace-chamber,  raising 
its  edges  to  substantially  a  uniform  welding  heat  throughout  its  length,  and 
drawing  it  by  the  end  first  introduced  through  the  opposite  or  front  end 
of  the  furnace  and  through  a  welding-bell,  and  thereby  forcing  its  edges  to- 
gether and  welding  it  intt  tubing,  substantially  as  set  forth. 

"(2)  The  herein-described  method  of  forming  butt-weld  tubing  from  fiat 
plates  or  strips  of  mctsi,  which  consists  in  trimming  and  bending  one  end  of 
a  plate  so  as  to  form  a  raised  tongue  thereon,  inserting  the  plate  with  its 
raised  ton^e  end  foremost  through  the  rear  end  of  the  furnace  into  the  fur- 
nace-chamber, raising  its  edges  to  substantially  a  uniform  welding  heat 
throughout  Its  length,  and  drawing  it  by  the  raised  tongued  end  through  the 
opposite  or  front  end  of  the  fumactf  and  through  a  welding-bell,  and  thereby 
forcing  its  edges  together  and  welding  it  into  tubing,  substantially  as  set 
forth. 

"(3)  The  herein-described  method  of  forming  butt-weld  tubing  from  fiat 
plates  or  strips  of  metal,  which  consists  in  feeding  a  series  of  flat  plates  suc- 
cessively side  by  side  through  the  rear  end  of  a  furnace  into  the  furnaci> 
chamb^,  raising  their  edges  to  a  welding  heat  therein  in  the  respective  posi- 
tions in  which  they  rest  when  so  fed,  and  drawing  them  successively  by  th( 
Olds  first  introduced  from  the  opposite  or  front  end  of  the  furnace  and 
through  a  welding-bell,  and  feeding  in  a  fresh  or  cold  plate  in  line  with  the 
one  being  withdrawn,  substantially  as  set  forth. 

"(4)  The  herein-described  method  of  forming  butt-weld  tubing  from  flat 
platea  or  strips  of  metal,  which  consists  In  feeding  a  series  of  flat  plates  suc- 
cessively side  by  side  through  Uie  rear  end  of  a  furnace  into  the  fumaoe- 
diamber,  raising  their  edges  to  a  welding  heat  therein  in  the  respective  po- 
sitions in  which  they  rest  when  so  fed,  and  drawing  them  successively  by 
the  ends  first  introduced  from  the  opposite  or  front  end  of  the  furnace  and 
through  a  welding-bell,  and  feeding  In  a  fresh  or  cold  plate  in  line  with  thp 
one  being  withdrawn,  and  before  it  has  been  entirely  withdrawn,  from  the 
furnace,  substantially  as  set  forth. 

**{5^  The  herein-described  method  of  forming  butt-weld  tubing  from  fiat 
plates  or  strips  of  metal,  which  consists  in  trimming  and  bending  one  end  of 
the  plate  so  as  to  form  a  raised  tongue  thereon,  Inserting  the  plate  with  its 
raised  tongue  end  foremost  through  the  rear  end  of  the  furnace  into  the  fur^ 
nace  chamber,  raising  its  edges  to  substantially  a  uniform  welding  heat 
throughout  its  length,  grasping  the  raised  tongued  end  by  means  of  tongs  or 
similar  devices,  and  drawing  the  plate  thereby  through  the  opposite  or  front 
end  of  the  furnace  and  through  a  welding-bell,  and  thereby  forcing  its  edges 
together  and  welding  it  into  tubing  substantially  as  set  forth." 

The  defenses  were  nonpatentability,  by  reason  of  lack  of  inven- 
tion, and  noninfringement.  The  court  below  sustained  the  first 
defense,  and  the  second  defense  of  noninfringement  was,  therefore, 
not  considered.  The  opinion  of  the  learned  judge  in  support  of  hi» 
conclusion  is  elaborate,  and  covers  the  case  so  completely,  that  we 
adopt  the  same  as  the  opinion  of  this  court.    It  is  as  follows : 

*'Buffington«  J.    This  is  a  bill  filed  against  Spang,  Ohalfant  ft  Go.  by  the 

National  Tube  Ga,  assignee  of  patent  No.  081,261  granted  April  20,  1897,  to 

Peter  Patterson  for  manufacturing  tubing.     Infringement  of  all  claims  itr 

diarged.    The  defenses  are  invalidity  of  the  patent  and  nonlnfringemejit. 
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Tin  patent  concerns  p^  making.  In  tliat  art  long  atripa  «f  wrought  iron  er 
fleel  <tf  suitable  width  are  brought  to  a  proper  welding  heat  In  one  method 
the  stripe  are  drawn  through  a  flared  or  bell-monthed  ring  which  gmdoallj 
rounds  the  strip  into  diminishing  drcnlar  form  as  it  passes  through  Its  les- 
sening diameter  and  the  bell  at  tbe  outer  and  smallest  opening  totcoB  the 
edges  to  abut  and  weld.  This  method  is  called  butt-welding;  Its  product 
butt-weld  pipe.  In  the  other  method  the  sides  of  the  strip  are  first  flklved 
or  beveled  and  then  passed  over  a  mandrel  and  through  rolls  wherry  the 
edges  are  made  to  overlap  and  weld.  This  Is  called  lap-welding;  and  the 
product  lap-weld  pipe.  Butt-weld  pipes  were  successively  made  prior  to  the 
patent  in  suit*  which  was  for  an  improvement  in  one  step  of  the  process 
and  did  not  it  will  be  observed,  create  a  new  article  of  manufacture.  The 
product  of  tbe  patented  as  well  as  the  former  process  continues  to  be  styled 
butt-weld  pipe.  In  the  art  antedating  the  patent  tbe  high  beat  required  to 
bring  the  strips  to  a  butt-welding  point  was  secured  by  the  use  of  reversible 
reverberatory  furnaces  wbich  ran  approximately  a.OOO".  Under  such  blpli 
heat  the  strips  required  rapid  handling,  i^ince  if  not  withdrawn  at  the  melting 
point  the  iron  was  burned.  As  these  fitrips  were  fed  in  at  the  front  of  the 
furnace  and  the  ends  first  subjected  to  heat  were  last  withdrawn  it  was 
manifest  that  when  a  welding  heat  was  reached  at  the  end  last  introduced 
the  other  end  might  by  the  time  it  was  withdrawn  be  burned.  This  danger 
Was  lessened  by  furnace  construction,  by  which  through  graduated  valves 
the  heat  was  in  a  measure,  if  not  indeed  wholly  controlled,  for  as  Mr.  Con- 
verse, complainant's  president  said:  'My  own  impression  is  that  the  different 
exposure — that  the  difference  of  time  of  exposure  of  front  charging  was  com- 
pensated by  heat  distributed  in  the  furnace.'  It  was  also  known  that  to 
successfully  weld  a  strip  its  center  should  not  reach  as  high  heat  as  the 
edges,  for  a  stiff  center  maintained  the  form  or  contour  of  the  pipe  under  the 
strain  of  welding  the  abutting  edges.  In  securing  this  result  it  was  recog- 
nized that  it  was  preferable  to  allow  the  strips  to  remain  in  the  position  in 
whidi  they  were  originally  charged  and  withdraw  them  from  that  point 
rather  than  to  shift  them  to  the  common  withdrawing  one  The  advantage 
of  this  stationary  or  quiescent  position  of  charging  is  due  to  the  fact  that 
when  the  cold  strip  Is  introduced  it  speedily  absorbs  heat  from  beneath,  and 
as  this  absorbed  heat  is  added  to  by  the  heat  from  the  furnace  ar<ii  or  body 
above  it  the  strip  soon  becomes  superheated  and  returns  its  heat  to  the  strip 
of  the  furnace  floor  beneath  it  This  absorption  of  heat  from  the  strip  by 
the  floor  tends  to  keep  the  central  line  of  the  strip  relatively  cooler  and  give 
It  that  stiff  body  which  aids  In  welding  the  abutting  edges.  If,  however, 
the  strip  were  moved  from  Its  original  position  to  one  which  was  and  had 
been  subjected  to  tbe  heat  radiating  from  the  furnace  arch,  the  strip  Instead 
of  losing  heat  to  the  floor  at  this  point  of  the  process  would  absorb  more 
from  it  The  advantage  of  quiescent  heating  was  known  and  appreciated  and 
its  advantages  sought  for  through  the  agency  of  a  shifting  or  movable  work- 
ing bench.  An  example  of  this  is  seen  in  the  table  of  Patters<m  himself 
shown  in  patent  No.  416,374,  whereby  he  sought  to  'overcome  the  necessitj 
of  handling  the  plates  after  they  are  placed  in  the  furnace  and  so  provide 
for  the  more  regular  and  even  heating  of  the  plates/  through  the  ag^icy  of 
a  movable  work  bench.  Another  practice  in  the  prior  act  which  deserves 
careful  consideration  In  forming  a  Just  estimate  of  the  patent  in  suit  was 
the  means  used  to  draw  the  strips  from  the  furnace  and  through  the  welding- 
bell.  The  prior  practice  until  a  short  time  before  the  patent  in  suit  was  by 
means  of  a  draw  bench  and  a  tang'  or  drawing  rod  and  is  described  by 
Patterson  in  his  patent  No.  416,874,  before  referred  to,  as  follows:  *The  most 
approved  method  of  making  this  butt-weld  tubing  beretof(^e  practiced  has 
been  to  weld  a  rod  to  the  end  of  the  plate  from  which  the  tube  is  to  be 
formed  and  bringing  this  plate  to  a  welding  heat  in  a  suitable  furnace  and 
4raw  the  plate  by  means  of  said  rod  through  a  bell  shaped  die,  generally 
termed  a  **be\\/*  the  sides  of  the  plate  being  turned  over  so  as  to  bring  it 
to  tubular  form,  and  the  edges  of  the  plate  being  butted  and  compressed 
together  within  the  die  and  so  welded.  In  welding  tubing  in  this  manner 
a  long  draw  bench  has  heretofore  been  employed,  the  draw  bench  being 
mounted  stationary  before  the  mouth  of  the  welding  furnace,  and  the  draw 
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bench  hsTing  at  its  forward  end  a  holder  to  rapport  the  welding  die  or  bell, 
and  a  chain  traveling  in  said  draw  bench,  and  a  buggy  rmming  on  a  track 
on  the  draw  bench  and  acting  to  draw  the  blank  through  the  die  by  first 
engaging  with  the  "tang"  or  drawing  rod  secnred  to  the  tobe-blank,  and  then 
engaging  with  the  traveling  chain  and  so  drawing  the  blank  through  the 
welding  die  or  belV  Moreoyer,  prior  to  the  patent  in  suit  the  general  prin- 
G^les  and  adyantages  of  charging  metal  at  the  rear  of  a  furnace  were  known 
and  appreciated.  It  was  seen  that  it  prevented  congestion  at  the  furnace 
front  and  that  the  general  benefits  naturally  incident  to  a  continuous  straight- 
away process  followed.  Front  charging  of  billets  and  slabs  was  the  common 
inractice,  but  about  1870,  when  the  use  of  Siemen's  regenerative  furnaces 
in  pipe-making  eliminated  coal  smoke  from  such  furnaces  rear  charging  was 
and  has  since  been  followed  In  heating  skelp  for  lap-welding.  With  the  ex- 
ception, however,  oi  the  Crane  practice  referred  to  later  no  step  toward  rear 
charging  was  taken  in  butt-weld  furnaces  The  reason  for  this  seems  appar- 
ent in  the  limitations  imposed  by  the  use  of  tangs,  since  it  was  impracticable, 
if  not  indeed,  impossible  to  charge  a  strip  from  the  rear  of  a  furnace  with 
a  tang  welded  to  its  nose.  In  the  first  place  the  tang  end  could  not  be  slid 
along  the  furnace  floor,  and  even  if  it  could  have  been  it  would  have  been 
00  hot  it  could  not  be  handled  to  shift  the  strip  ix  to  pass  it  through  the 
welding  bell  and  attach  it  to  the  draw  buggy.  Not  only  was  the  tang  an 
Impediment  to  back  charging,  but  it  was  an  expensive  factor  in  that  it  required 
a  preliminary  heating  and  the  labor  of  welding  it  on  and  shearing  it  <^. 
The  desirability  of  using  tongs  instead  of  tangs  was  appreciated,  but  the  con- 
ditimis  under  wliich  tongs  had  to  be  used  were  such  that  it  was  a  difficult 
thing  to  devise  them.  In  the  first  place  they  had  to  operate  at  long  range; 
second,  their  size  must  be  rach  that  the  gripping  end  could  pass  through  the 
welding-bell,  and  third  their  grip  must  be  such  that  they  could  stand  the 
jerk  or  strain  of  instantaneous  engagement  to  a  chain  moving  at  the  rate  of 
several  hundred  feet  a  minute  and  at  that  rate  grip  and  start  a  strip  of 
iron  twenty-five  feet  long  and  draw  it  at  a  rapid  rate  through  the  welding- 
belL  From  these  conditions  and  difficulties  it  will  be  apparent  that  the 
use  of  tangs  and  the  lack  of  tongs  would  completely  prevent  any  attempt  at 
back  charing.  This  is  clearly  and  forcibly  shown  in  the  affidavit  of  Saun- 
ders filed  in  the  Patent  Office  in  the  application  for  the  present  patent  and 
the  testimony  of  Simpson  in  the  present  case.  Saunders'  affidavit  was:  'Up 
until  within  a  short  time  of  the  invention  made  by  Mr.  Patterson,  the  almost 
universal  custom  in  making  butt- weld  tubing  or  drawn  tubing  was  to  employ 
what  were  termed  "drawing  tags,"  which  were  secured  to  the  front  end  of 
flat  plates,  the  plates  being  pushed  into  the  furnace  from  the  same  end  as 
that  from  which  they  were  withdrawn.  *  •  ♦  It  would  have  been  Im- 
practicable to  introduce  them  from  the  other  end  for  two  or  three  good  rea- 
sons, the  principal  one  being  that  the  tag  would  have  become  heated  in 
passing  through  the  furnace,  so  that  the  welder  could  not  grasp  the  tag  and 
so  manipulate  the  plate  in  the  furnace,  and  furthermore,  that  the  tag  would 
be  liable  to  catch  on  the  bottom  of  the  furnace  and  tear  up  the  bottom,  or 
direct  the  plate  out  of  its  proper  course.  I  have  never  known  it  to  be  at- 
tempted. ^  ^  ^  The  use  of  tongs  for  drawing  the  plate  from  the  furnace 
was  practically  only  experimental  up  until  within  a  short  time  of  Mr. 
Patto^on's  making  the  invention,  as  it  was  difficult  to  provide  tongs  which 
would  hold  sufficiently  well  to  the  plate,  and  yet  pass  through  the  welding- 
belL'  The  testimony  of  Simpson  was:  'Q.  12.  How  long  did  you  continue 
to  use  the  bell  and  the  tag-welded  plate  as  a  means  of  handling  the  plate 
and  drawing  it  through  the  bell  as  the  principal  way  of  making  your  pipe? 
A.  Up  to  about  1893:  that  is,  up  to  the  time  I  left  in  1803.  Q.  18.  Up  to 
that  time  had  you  known  of  any  better  way  in  practical  use  of  making  butt- 
weld  pipe  than  by  welding  the  tag  onto  it,  as  you  have  described?  A.  No.* 
The  difficulty  in  devising  such  tongs  Is  stated  by  Doyle:  'The  difficulty  in 
devising  such  tongs  lies  in  the  fact  that  they  must  be  slender  enough  to 
allow  their  passage  through  the  bell,  and  at  the  same  time  have  sufficient 
strength  for  the  required  drawing  of  the  plate  through  the  bell.'  A  careful 
examination  of  the  proofs  in  this  case,  and  in  that  aspect  we  may  sny  they 
are  practically  unquestioned,  satisfles  us  that  the  absence  of  such  tongs  was 
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a  prohibitive  step  to  the  use  of  back  charging  methodi  and  In  our  Judgment 
the  conclusiona  drawn  by  Dr.  Sellers,  an  expert,  and  Haideraon,  a  practical 
superintendent,  are  Justified  by  the  proofs  In  this  case.  The  former  aays: 
'A.  The  chief,  and  I  might  almost  say  the  only.  Impediment  In  the  wajr  of 
back-charging  was  the  non-invention  of  any  means  of  drawing  the  plate  ont 
of  and  through  the  bell  except  by  means  of  a  tag  welded  to  the  bar  readj  tot 
the  operation  of  passing  thiis  tag  and  the  pipe  through  the  bell,  and  la  iKyw 
done  by  the  Ingenious  tongs  that  have  been  gradually  evolved  to  take  the 
place  of  the  welded  or  otherwise  attached  tag,  the  use  of  which  necessitated 
the  front-charging  method.'  The  latter  says:  'A.  The  reason  for  not  (bar- 
ging skelp  Into  the  rear  end  of  butt-welding  furnaces  was  the  absence  of  a 
suitable  device  with  which  to  withdraw  the  flat  sheet  from  the  front  end  of 
the  furnace;  In  other  words,  we  were  unable  to  secure  a  pair  of  tongs  over 
which  we  could  slip  the  welding-bell  and  which  would  be  at  the  same  time 
slender  enough  and  having  sufficient  tenacity  when  gripping  the  sheet  of 
iron  to  pull  the  same  through  the  welding-bell  without  slipping  off  and 
allowing  the  sheet  to  remain  in  the  furnace,  thus  causing  what  we  would 
term  a  "cobble.**  The  whole  question  of  back-charging  hinged  on  the  question 
of  a  suitable  appliance  for  withdrawing  the  sheet  from  the  front  end  of  the 
furnace,  and  until  this  was  accomplished  we  used  what  Is  commonly  known 
as  the  "tang  method"  of  making  butt-weld  pipe.'  Indeed,  the  fact  that  no 
tong  has  yet  been  devised  for  handling  small-sized  pipe,  say  an  eighth  to  a 
quarter  of  an  inch,  and  that  they  continue  to  be  made  by  the  firont-charge 
method  Is  Illustrative  of  what  for  a  time  restricted  the  larger  sized  pipes 
to  front-charge  furnaces.  And  that  the  tongs  were  the  lacking  factor  is 
shown  by  the  practice  In  lap-weld  furnaces.  There  tongs  had  been  devised 
by  which  the  skelp  could  be  satisfactorily  gripped,  and  back-charging  was 
therefore  practiced.  But  the  tongs  that  were  suited  to  that  practice  and  to 
the  relatively  moderate  cherry-red  heat  there  employed,  would  not  meet  the 
requirement  of  grasping  strip  raised  to  the  melting  point  required  In  bntt- 
welding.  The  difference  is  set  forth  by  the  witness  Henderson,  who  says:  'A. 
The  condition  of  the  flat  sheet  or  strip  of  metal  when  drawn  through  the  skelp- 
ing  box  from  the  front  end  of  the  skelping  furnace,  was  what  was  commonly 
known  as  "cherry-red  heat."  The  skelping  tongs  which  grasped  this  plate 
had  an  entirely  different  work  to  perform  as  compared  with  a  pair  of  tongs 
suitable  for  grasping  a  flat  sheet  or  BtrYp  of  metal  heated  to  high  welding 
heat  which  were  to  be  drawn  through  a  small  welding-bell.  In  the  first  In- 
stance the  tongs  were  quite  short  and  were  mounted  on  a  buggy^  Suflldent 
pressure  could  be  put  on  these  tongs  by  the  use  of  a  pulley  hook,  which 
would  make  them  grasp  the  plates  tenaciously  enough  to  allow  them  to  be 
drawn  through  the  skelping  die  while  in  the  welding  tongs,  which  of  necessity 
had  to  be  long  and  slender.  Great  trouble  was  experienced  In  securing 
tongs  which  would  retain  Its  hold  on  the  plate  when  pulled  through  the 
w«lding-bell.'  But  In  spite  of  this  drawback  the  art  was  not  without  Its 
development  in  back  charging  of  strips  for  butt-welding.  What  Is  known  as 
the  'Crane  method'  was  in  use  previous  to  the  patent  and  is  still  used  as  a 
successful  method  of  butt-welding  by  back  charging.  In  this  practice  the 
furnace  was  open  at  the  front,  the  welder  and  front  slider  worked  from  that 
point  and  together  moved  the  plute  from  the  second  position  forward  to  the 
final  working  point.  At  one  side  It  had  a  stationary  work  bench  provided 
with  bell,  buggy  and  movable  chain  and  the  strips  were  charged  by  a  sta- 
tionary mechanical  charter  placed  at  the  diagonal  corner  from  the  work 
bench.  Instead  of  a  reversible  furnace,  one  in  which  the  heat  was  generated 
ou  one  side  and  the  exit  flue  on  the  other  was  used.  A  picker  man  or  rear 
slider  was  stationed  at  the  rear  opening  who  moved  the  plate  from  Its  first 
to  its  second  position,  from  which  point  they  were  moved  to  the  third  and 
fourth  position  by  the  front  slider  and  to  the  fifth  or  final  position  by  the 
welder.  This  device  showed  the  application  of  the  general  principle  of  bade 
charging  to  the  butt-weld  art;  as  an  Incident  to  that  method  It  showed  the 
uniformity  of  heating  obtained  by  opening  the  rear  end  and  thus  avoiding 
the  heat  non-uniformity  which  necessarily  came  from  a  closed  rear  furnace 
section ;  it  also  Incidentally  showed  equality  of  time  of  heat  subjection.  Not 
only  was  the  end  of  the  strip  first  Introduced  first  withdrawn,  but  the  whole 
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Strip  as  it  was  shifting  toward  the  hotter  working  side  was  uniformly  ob- 
jected to  the  higher  heat  zones  horhsontally. 

''In  this  state  of  the  art  the  Idea  occurred  to  Patterson,  the  patentee,  to 
dispense  with  tangs,  charge  the  strips  at  the  back  of  a  butt-weld  furnace^ 
allow  them  to  remain  In  such  Initial  posUlon,  grip  them  with  tongs  and  with- 
draw them  therefrom  at  the  firont  of  the  furnace  by  means  of  his  shifting 
draw  bench.  This  constitutes  his  process.  It  was  embodied  In  a  furnace 
built  at  McKeesport  in  October,  1804.  That  furnace  differs  from  the  Crane 
method  In  this  that  the  plates  are  Initially  charged  in  the  position  firom  which 
they  are  finally  drawn.  In  that  respect  Patterson  himself  says:  'My  und^- 
standlng  of  the  Crane  apparatus  is  that  a  flat  plate  or  strip  of  metal  is 
charged  in  between  a  plate  and  the  bridge  wall,  and  when  so  charged  into 
the  furnace  they  are  moved  laterally  to  the  place  of  withdrawal  With 
this  ezceptlcm  the  Crane  apparatus  is  practically  the  same  as  the  apparatus 
at  McKeesport.'  Subsequently,  to  wit,  on  March  18,  1896,  the  National  Tube 
Works  Company,  as  assignee  of  Patterson,  made  application  for  the  patent 
In  suit  which  was  granted  April  20,  1897.  Did  this  device  Involve  patentable 
novelty?  In  considering  that  question  we  naturally  Inquire  of  the  steps  or 
means  through  which  an  Invention  Is  reached.  A  long  series  of  futile  ex- 
perimental efforts  resulting  in  a  solution  in  some  unthought  of  way  sometimes 
serves  to  aid  In  showing  inventive  character.  The  present  case  Is  singularly 
free  from  any  effort  of  that  kind.  The  plan  of  rear  charging  simply  occurred 
to  Patterson  sev^al  years  before  he  reduced  It  to  practice.  It  seems  to  have 
come  to  him  and  been  suggested  by  the  use  of  his  movable  draw  bench  as  a 
means  of  Increasing  production.  He  says:  'A.  On  December  3,  1889,  I  waf^ 
granted  a  patent  No.  416,374,  for  an  apparatus  for  welding.  This  invention 
covers  the  movable  draw  bench,  and  It  was  when  we  put  this  draw  bench 
in  operation  and  were  experimenting  with  It  to  Increase  our  production  In 
butt-weld  tubing,  that  the  thought  of  charging  the  plates  Into  the  rear  of  the 
furnace  occurred  to  me.  It  was  not  more  than  a  thought  at  the  time,  and  as 
time  went  on  it  would  return  to  my  mind,  especially  when  we  were  strug- 
gling with  the  difficulties  of  getting  uniform  heat  on  the  plates  for  the  making 
of  butt-weld  tubing.  I  have  a  distinct  recollection  of  telling  Mr.  Pierce  In 
1893,  who  was  the  manager  of  the  pipe  mills  of  our  company  at  that  time, 
of  my  idea,  of  making  pipe  by  charging  the  plates  from  the  rear  of  the  fur- 
naces, but  Mr.  Pierce  did  npt  give  me  very  much  encouragement  and  time 
went  on,  and  It  was  not  until  the  fall  of  1894  that  I  was  permitted  to  have 
a  furnace  built  In  which  to  carry  out  my  Idea  of  back  charging.'  Referring 
to  his  talk  with  Pierce  he  says:  'A.  My  conception  was  to  charge  the  plates 
into  the  furnace  on  certain  lines,  and  I  so  disclosed  It  to  Mr.  Pierce.  I  also 
stated  that  if  allowed  to  build  a  furnace  of  that  kind  that  I  would  use  my 
movable  draw  bench,  so  as  not  to  move  the  plates  in  the  furnace,  as  was 
the  custom  In  front  charging.'  The  conception,  whatever  Its  character,  was 
then  complete.  There  were  reasons  why  it  remained  unused  so  long.  The 
tang  method  prevented  its  use,  and  Mr.  Converse  objected  to  the  heavy  ex- 
penditure Involved  In  furnace  reconstruction  and  in  the  .adoption  of  a  process 
which  involved  dividing  the  responsibility  for  furnace  control  between  the 
charger  and  the  welder.  This  latter  objection  proved  unfounded,  and  whoi 
permission  was  received  to  construct  a  back-charging  furnace  complete  plans 
were  drawn,  the  furnace  constructed  according  to  them  and  at  once  put  In 
operation  without  any  experimental  work.  Mr.  Converse  says:  'I  remember 
ordering  the  change  of  this  furnace  and  seeing  the  work  done  and  afterwards 
hearing  from  Patterson  other  Ideas  he  had  which  included  this  back  charging. 
I  do  not  recall  any  other  objection  than  our  heavy  expenditure  which  would 
be  incurred  by  such  a  radical  change  other  than  the  taking  away  from  the 
old  welder  to  a  great  extent  the  control  of  charging  his  furnace.  I  refer 
more  particularly  not  to  means  of  charging,  but  to  the  quantities  and  time.' 
In  view  of  these  facts  and  statements  It  seems  to  us  that  the  idea  of  back 
charging  simply  and  naturally  occurred  to  Patterson  as  a  means  of  using  his 
patented  movable  draw  bench  and  thereby  Increasing  production.  This  is 
strengthened  by  Mr.  Converse's  estimate  of  the  invention.  He  says:  'My 
own  inipreffslon  is  that  •  •  •  the  great  advantage  derived  from  the  back- 
charging  methods  as  against  front-charging  methods  were  far  better  facilities 
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for  cbarglng  without  interruptlzig  the  welder  or  Interfering  with  hte  work— 
contlnul^  of  presentation,  and  as  I  hare  before  stated,  the  enwmons  Increast 
in  production  for  heat  and  labor  unit*  As  confirmatory  of  the  view  that  the 
Improvement  in  method  here  inyolved  was  mechanical  and  commercial  and 
did  not  call  into  exercise  inventiye  genius,  it  will  be  noted  that  near  this 
same  time  other  persons  had  thought  of  back  charging  for  butt-welding  and 
that  they  were  seeking  to  deyise  tongs  as  a  means  of  securing  it.  The  diffi- 
culty was  not  in  the  lack  of  conception  of  back  charging,  but  in  the  lads  of 
tongs  to  make  its  adoption  possible.  These  facts  are  to  be  regarded  not  as 
anticipations  or  prior  conception  to  Patterson,  but  simply  as  evidencing  the 
fact  that  the  back  charging  of  a  butt>weld  furnace  was  a  mechanical  con- 
ception which  naturally  occurred  to  other  persons  near  the  same  time  and 
without  knowledge  of  the  others'  actious.  Thus  Doyle,  the  manager  of  the 
respondent's  virorks,  says:  'When  I  wenrto  Spang,  Chalfant  &  Go.  the  condi- 
tion of  their  butt-weld  pipe  making  was  so  very  far  behind  the  method  used 
in  other  mills,  we  started  In  at  once  to  make  improvements  In  the  method 
of  manufacture.  I  reduced  the  number  of  heatings  requlretl  to  make  a 
complete  tul>e  from  7  to  5;  again  from  5  to  8,  still  making  the  tube  by  the 
old  common  tang-welding  process,  it  being  still  unsatisfactory;  in  1894  we 
put  in  a  bell-welding  furnace.  It  being  found  unsatisfactory,  on  account  of 
the  expense  of  making  and  welding  on  the  tangs,  I  began  work  on  devising 
suitable  tongs  to  take  the  place  of  the  tang,  knowing  that  when  we  were 
able  to  get  satisfactory  tongs  we  would  then  have  to  charge  from  the  rear 
of  the  furnace,  as  that  would  be  a  more  convenient  way  of  working.  Along 
in  1895  I  succeeded  In  devising  satisfactory  tongs ;  showed  the  tongs  in  oper- 
ation to  Mr.  George  A.  Chalfant,  general  manager  of  the  works,  and  e:q;>lained 
the  advantages  of  the  tongs  in  charging  from  the  rear  orer  the  tang  method 
then  in  use.'  George  A.  Chalfant,  one  of  the  respondents,  testified  as  follows: 
'Q.  22.  In  April,  1896,  when  you  began  to  charge  your  butt- weld  furnace  at 
the  rear,  had  you  ever  heard  of  the  Patterson  patent  in  suit,  or  of  its  intro- 
duction at  the  complainant's  works  at  McKeesport,  or  elsewhere?  A.  I  most 
certainly  did  not  •  ♦  •  Q.  7.  When  did  you  first  hear  of  charging  butt- 
weld  furnaces  at  the  rear  and  drawing  them  at  the  front?  A.  It  was  in  the 
fall  of  1888.  Mr.  Doyle  said  to  me  we  ought  to  make  pipe  by  charging  the 
skelp  or  plates  in  at  the  back  of  the  furnace  and  drawing  them  out  welded 
pipe  at  the  front  of  the  furnace.  The  only  thing  that  would  be  necessary 
would  be  suitable  tongs  to  draw  out  the  hot  skelp.  •  «  «  Mr.  Doyle  came 
to  the  office  one  day  in  the  fall  of  1895  and  asked  me  to  come  up  to  the  mill, 
that  he  had  something  he  wanted  to  show  me.  I  went  up  to  the  mill.  He 
showed  me  a  pair  of  tongs  that  he  had  made  for  drawing  skelp  out  of  the 
front  of  the  furnace.  He  had  made  an  opening  in  the  back  of  the  welding 
furnace  and  charged  some  plates  in  the  back  of  the  furnace  for  making  inch 
and  a  quarter  pipe.  When  they  were  heated  to  a  welding  heat  he  drew  than 
through  the  bell  at  the  front  of  the  furnace  with  these  tongs  that  he  had 
shown  me  and  made  inch  and  a  quarter  pipe.  I  said,  "You  have  succeeded, 
get  ready  to  make  pipe  by  back  charging." '  The  significance  of  facts  of 
like  general  character  was  referred  to  In  Haslem  v.  Pittsburg  Plate  Glass 
Co.  (C.  C.)  68  Fed.  481,  where  it  was  said,  citing  Atlantic  Works  y.  Brady, 
107  U.  S.  192,  2  Sup.  Ct  225,  27  L.  Bd.  438:  *A8  confirmatory  of  the  view 
that  this  improvement  did  not  call  into  exercise  inventive  genius,  reference 
may  be  made  to  the  fact  that  even,  if  priority  of  conception  could  be  acc<»ded, 
to  Haslem  at  or  about  the  same  time  three  skillful  mechanics — ^namely,  Has- 
lem, Sleeper  and  Edward  Tord — acting  Independently  of  each  other,  suggested 
the  duplication  of  the  orbicular  beam  in  the  Belgian  machine  at  the  Jeifer- 
sonviUe  Works,  and  the  application  of  the  reverse  crank  movement  to  the 
beam.  This  circumstance  furnishes  persuasive  evidence  that  the  change 
was  obvious  to  the  skillful  mechanic'  A  vast  amount  of  tsatinuMix  ham  been 
taken  to  show  the  value  of  the  back-charging  practice  and  of  its  adyantufs 
over  former  methods.  We  so  regard  it.  It  is  a  natural  contlniioug  stralgbt- 
away  method  and  like  all  such  improved  methods  of  continaous  t?flMH«g  It 
avoids  congestion  of  workmen,  allows  steady,  as  compared  wltb  intermittent 
wOTk,  it  utilizes  the  same  heat  and  labor  to  produce  a  larger  product  We 
«!•  also  satisfied  that  by  a  quieacent  charging  better  heat  resnlti  ar»  obtained 
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• 
and  less  Rcrap  made.  We  are  also  satisfied  that  farther  use  of  the  practice 
has  developed  adyantages  additional  to  the  two  which  alone  the  patentee 
had  in  mind  and  referred  to  in  the  application,  yIb.,  even  longitudinal  heating 
and  separation  of  the  working  force.  But  conceding  anch  difference  and  prog- 
ress the  fact  still  remains  that  the  step  here  made  was  one  of  gradual  and 
to  be  expected  progress  which  marks  every  great  and  therefore  progressive 
industry.  In  that  advance  the  tongs  and  movable  draw  bench  afforded  scope 
for  inventive  genius  and  presumably  have  procured  protection  to  those  wha 
devised  them.  The  principle  of  back  charging  was  not  Patterson's  inventiinx 
Now  why  should  the  general  principle  and  practice  of  back  charging  which 
tongs  have  made  available  for  butt-weld  heating  be  monopolisEed  to  prevent 
their  use  for  that  purpose?  Nor  was  the  principle  of  quiescent  charging 
his.  He  simply  utilised  these  principles  by  emplo^g  them  in  the  only  way 
they  could  be  used  by  means  of  improved  tongs  and  shifting  draw  bench  and 
in  a  way  the  draw  bench  naturally  suggested.  That  this  use  disclosed  new 
and  unexpected  advantages  may  be  conceded  but  it  is  not  everything  that  is 
novel  and  useful  that  \b  patentable.  Many  processes  and  methods  have 
proved  exceedingly  valuable  in  manufacturing  that  have  not  been  patentable. 
To  use,  with  some  change,  the  language  of  another  (Atlantic  Works  v.  Brady. 
107  U.  S.  102,  2  Sup.  Ct.  225,  27  L.  Ed.  438),  we  may  say  that  the  development 
of  thlR.  as  of  every  great  industry  develops  a  constant  demand  for  new 
methods,  which  the  ordinary  skill  of  those  versed  in  such  branch  has  gen- 
erally been  adequate  to  devise,  and  which  devising  is  the  natural  outgrowth 
of  such  development  Each  forward  step  prepares  the  way  tor  another,  and 
to  burden  a  great  industry  with  a  mcMiopoly  to  each  improver  for  every  st^ 
thus  made,  except  where  marked  by  an  advance  greater  than  mere  pro- 
gressive skill,  is  unjust  in  principle  and  hostile  to  progress.  In  reaching  the 
ooncluslon  of  the  invalidi^  of  this  patent  we  are  not  unmindful  of  the 
prima  fades  to  which  its  issue  entitles  it  But  the  prima  fades  is  necessarily 
affected  by  the  fact  that  the  record  disdosee  neither  in  the  specification  of 
the  patent  or  in  the  action  of  the  examiner  any  reference  to  the  Crane  prac- 
tice. Indeed  the  proofs  show  it  was  not  known  to  Patterson.  His  specifi- 
cation contains  no  reference  to  It  Indeed  it  is  conceded  that  if  literally 
construed  and  not  restricted  to  the  specific  method  disclosed  Grane^s  method 
would  infringe  at  least  one  claim. 

"In  concluding  we  remark  that  while  the  testimony  of  the  experts  in  this 
case  shows  the  thermal  and  operative  advantage  of  bade  charging,  a  conclu-; 
slon  to  which  we  agree,  and  while  the  pfocess  is  simple,  effective  and  econ^ 
omic,  we  are  nevertheless  satisfied  it  involved  no  invention.  In  our  Judgment 
it  was  but  the  steady  evolution  and  development  of  advance  Inddent  to  aa 
Industry  where  competition  pushes  progress  to  constant  change.  In  this  ad- 
vance the  movable  bench  and  the  successful  tongs  were  material  factcnrs. 
Back  charging  was  the  natural  step  in  advance  when  these  ftK*tors  were  pro- 
vided. So  holding  we  are  of  opinion  the  patent  is  invalid  and  tlie  bill  must 
be  dlamiseed." 

The  decree  of  the  court  below  is  affirmed. 
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OLBVBLAND  FOUNDRY  GO.  it  al  T.  KAUFFMAN  it  al 

(Glrcuit  Court  of  Appeals,  Third  Oircnlt   Febniary  21»  190B.) 

No.  27. 

L  Patents— Intention— REsoLyma  Doubt  in  Fatob  of  Patent. 

Where  the  question  of  the  Talidity  of  a  patent  is  in  doubt,  the  doubt 
should  rather  be  resolved  In  favor  of  than  against  the  patent 

[Ed.  Note.— For  cases  In  point,  see  toL  88,  Cent  Dig.  Patents,  U  86»  88» 
82.] 

.8.  Same— On.  Bubnebb. 

The  Jeavons  patent.  No.  702,580,  for  an  oil  burner,  the  Important 
feature  of  which  is  the  making  of  the  stem  of  the  needle  valve  which 
controls  the  oil  supply  to  the  burner  of  such  size  as  to  about  fill  the 
bore  of  its  enveloping  sleeve,  so  that  it  may  be  unthreaded  from  the 
valve  body  and  used  as  a  plunger  in  such  sleeve  to  remove  any  obstruc- 
tion in  the  valve  orifice,  shows  a  modification  of  prior  forms  of  con- 
struction, which  adds  a  new  and  useful  function  and  discloses  invention. 
Also  field  infringed  as  to  claims  1  to  8. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania. 
For  opinion  below,  see  126  Fed.  658. 

Thomas  W.  Bakcwell  and  John  R.  Bennett,  for  appellants, 
Stephen  J.  Cox,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges, 

•  DALLAS,  Circuit  Judge.  The  Circuit  Court  held  that  the  first 
six  claims  of  the  patent  now  before  us  were  void  for  lack  of  patent- 
able novelty,  and  upon  that  ground  dismissed  the  bill  of  the  com- 
plainants, the  appellants  here.  The  learned  judge  did  not  deal  with 
the  question  of  infringement,  and  all  that  need  now  be  said  upon 
that  subject  is  that  our  examination  of  the  record  has  left  us  in 
no  doubt  that  the  charge  of  infringement,  separately  considered, 
was  clearly  sustained. 

Letters  Patent  No.  702,660,  dated  June  17,  1902,  were  granted  to 
William  R.  Jeavons,  for  "oil  burner,"  and  the  claims  thereof  with 
which  this  suit  is  concerned  are  as  follows : 

**(!)  In  an  oil-stove,  the  combination  of  an  oil-supply  tank  provided  with 
means  for  the  maintenance  of  a  substantially  constant  level  of  oil  therein,  a 
burner-trough  with  its  upper  edge  above  the  plane  of  the  maintained  oil- 
level  in  said  tank,  a  supply-pipe  between  said  tank  and  trough,  and  a  7alve 
and  stem  to  control  the  outflow  therefrom,  and  a  sleeve  for  said  valve-stem 
extending  upwardly  to  a  plane  above  the  maintained  level  of  oil  in  said  tank 
and  open  at  its  top,  the  said  valve-stem  adapted  to  be  reciprocated  in  said 
sleeve,  whereby  the  contents  of  the  oil-passages  may  be  forcibly  ejected  and 
the  said  passages  cleansed  with  the  head  of  oil  open  to  the  burner-trough,  sub- 
stantially as  described. 

"(2)  In  an  oil-stove,  the  combination  of  an  oil  supply  tank  provided  with 
means  for  the  maintenance  of  a  constant  level  of  oU  therein,  a  bum^trough 
In  position  with  its  top  edges  above  the  level  of  oil  in  said  tank,  an  oil-feed 
pipe  projecting  downwardly  from  said  trough  and  a  valve  below  said  feed- 
pipe controlling  the  flow  of  oil  to  the  burner-trough,  a  supply-pipe  for  the  said 
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Cnragh  below  said  yalye,  and  a  sleere  tor  the  said  Talre  extendlnt  Qpwerdlj 
to  a  point  aboye  the  lerel  of  oil  in  the  said  tank,  said  yalye  adapted  to  be  re- 
ciprocated and  to  aerye  as  a  piston  to  force  oil  through  the  oil-passages  lead- 
ing to  the  burner-trough,  substantially  as  described. 

"(8)  The  combination  of  an  oil-snpply  tank  and  means  tor  the  maintenance 
of  a  substantially  constant  leyel  of  oil  therein,  a  bnmer^trongh  and  a  yalye- 
body  and  oil-snpply  connections  from  the  tank  to  said  body  and  thence  to  the 
bomer-troogh,  a  sleeye  projecting  from  said  yalye-body  haying  its  npper 
end  aboye  the  maintained  oiMeyel  in  the  tank  and  a  plonger  in  said  sleeye 
adapted  to  force  oil  forward  through  the  oil-passages,  aobstantially  as  de- 
scribed. 

**(4)  The  combination  of  an  oil-supply  tank  and  means  for  the  main- 
tenance of  a  substantially  constant  leyel  of  oil  therein,  a  burner-trough  with 
its  top  edges  aboye  the  maintained  leyel  of  the  oil  in  said  tank  and  a  yalye- 
body  and  oil-supply  connections  from  the  tank  to  said  body  and  thence  to 
the  burner-trough,  a  sleeye  projecting  from  said  body  haying  its  upper  end 
aboye  the  maintained  oil-leyel  in  the  tank  and  a  plunger  in  said  sleeye  adapted 
to  force  oil  forward  through  the  oil-passages,  substantially  as  described. 

*X5)  In  an  oil-stoye,  the  combination  of  an  oil-supply  tank  and  means  for 
the  maintenance  of  a  substantially  constant  leyel  of  oil  therein,  a  burner- 
trough  with  its  top  edges  aboye  the  leyel  of  the  oil  to  said  tank,  and  an  oil 
supply  passage  from  the  tonk  to  the  said  burner,  a  tubular  sleeye  open  to  said 
passage  and  haying  ito  upper  end  aboye  the  matotained  leyel  of  the  oil  to 
the  supply-tank,  and  means  adapted  to  be  reciprocated  to  said  sleeye  and  to 
fwee  oil  to  the  burner-trough,  substantially  as  described. 

ySj  In  an  oil-stoye,  the  combination  of  an  oil-supply  tank  and  means  for 
the  matotenance  of  a  substontially  constant  leyel  of  oil  therein,  a  burner- 
trough  with  ito  top  edges  aboye  the  plane  of  the  constant  oil-leyel  of  said  oil- 
sUpply,  a  yalye-body  below  said  trough  and  to  open  connection  therewith, 
through  an  upwardly-extendtog  part,  a  tul>e  for  the  yalye-stem  extending  out- 
wardly and  upwardly  from  said  yalye-body  with  ito  top  end  aboye  the  plane  of 
the  said  constant  oil-leyel,  and  a  yalye-stem  supported  to  said  tube,  said  parts 
constructed  and  arranged  to  allow  the  reciprocation  of  the  yalye-stem  to  the 
said  tube,  substantially  as  described." 

It  is  not  necessary  to  discuss  these  claims  in  detail.  The  decision 
of  the  court  below  was  based  upon  its  finding  that  the  patentee's 
"needle  valve  in  an  enveloping  sleeve"  was  old,  and  that  he  merely 
"found  a  new  way  in  which  such  mechanism  could  be  employed" ; 
that  what  he  did  was  not  the  "devising  new  means,  but  rather  the 
discovery  of  new  uses  to  which  an  old  mechanism  could  be  put" ; 
and  the  only  substantial  question  is  as  to  whether  this  finding  was 
correct.  The  learned  judge  said:  "The  case  is  a  close  one.  We 
have  not  arrived  at  our  conclusion  without  hesitation,  and  there 
arc  grounds  for  strongly  urging  a  diflferent  one."  But  we  think  that 
the  doubt  which  he  seems  to  have  entertained  should  have  been 
resolved  in  support  of  the  patent.  R.  R.  Co.  v.  Stimpson,  14  Pet. 
459, 10  L.  Ed.  636 ;  Lehnbeuter  v.  Holthaus,  106  U.  S.  96,  26  L.  Ed. 
939;  Cantrell  v.  Wallick,  117  U.  S.  696,  9  Sup.  Ct.  970,  29  L.  Ed. 
1017.  The  ultimate  finding  of  fact  by  which,  as  we  have  said,  his 
decision  was  determined,  is  not,  in  our  opinion,  deducible  from  the 
primary  facts.  Jeavon's  device  for  removing  obstructions  from  the 
oil  passages  of  the  stoves  to  which  the  patent  relates  is  the  espe- 
cially important  feature  of  the  organization  which  its  specification 
describes.  The  court  below  said  that  it  ''consists  of  a  threaded 
needle  valve  located  in  the  lower  end  of  an  enveloping  sleeve,  the 
upper  end  of  which  is  higher  than  the  maintained  level  in  the  sup- 
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ply  tank.  This  valve  controls  the  oil  supply  to  the  bumefy  and  in 
case  the  valve  or  burner  becomes  clog^ed^  the  valve-stem  may  be 
unthreaded  and  used  as  a  plunger  to  agitate  the  oil,  and  so  remove 
the  clogging  or  objectionable  substances/*  Now,  it  ma^  be  con- 
ceded that  a  threaded  needle  valve  was  old,  but  it  is  quite  certain 
that  the  conversion  of  the  stem  into  a  plunger  was  new.  The  pat- 
entee did  more  than  suggest  a  new  use  for  an  old  device.  By  pro- 
viding that  the  valve-stem  should  be  ''of  such  diameter  as  to  about 
fill  the  bore  of  the  sleeve,"  and  for  the  disengagement  of  "its  thread- 
ed portion  from  the  body  of  the  valve,"  he  adapted  it  to  the  dis- 
charge of  a  distinctly  new  and  highly  useful  service.  As  he  said  in 
his  specification : 

**The  ▼alve-stem,  M,  Is  threaded  at  n  to  engage  with  threads  In  the  TalTe- 
body  at  this  point,  and  is  of  such  diameter  as  to  about  fill  the  bore  of  the 
sleere  or  casing,  N.  When  the  said  stem  is  revolved  sufDciently  to  disengage 
its  threaded  portion  from  the  body  of  the  valve,  it  may  be  moved  to  and  fro 
in  the  casing,  N,  and  will  act  to  agitate  the  oil  somewhat  after  the  manner 
of  a  pmnp-ptunger,  alternately  drawing  and  forcing  it  through  the  valve- 
orlflce  and  through  passage,  d,  in  the  plug,  D,  and  In  this  way  the  said  pas- 
sages may  be  flushed,  and  any  dirt  or  water  that  may  have  aecomulated 
therein  will  be  dislodged.** 

This  dislodgment  was  not  to  be  accomplished  by  an  unaltered 
valve-stem,  but  by  a  plunger  produced  by  materially  modifying  it. 
By  the  means  Jeavons  devised  the  plunder  was  evolved,  and,  as  it 
performs  a  beneficial  function  for  which  the  valve-stem  of  the 
prior  art  was  not  desi|^ed,  adapted,  or  used,  we  are  of  opinion  that 
its  creation  involved  invention.  ToplifiF  v.  Topliff,  146  U.  S.  161, 
12  Sup.  Ct.  825,  36  L.  Ed.  668;  Clough  v.  Barker,  106  U.  S.  176, 
1  Sup.  Ct.  188,  27  L.  Ed.  134;  Wickelman  v.  Dick,  88  Fed.  266,  31 
C.  C.  A.  630;  Boyer  v.  Keller  Tool  Co.,  127  Fed.  130,  62  C.  C.  A. 
244. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause  will 
be  remanded  to  that  court  for  further  proceedings  in  conformity 
with  this  opinion. 
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(Olrciilt  Oonrtp  N.  D.  IlUnoia,  Northern  DiTlirion.    ICardi  IT.  190aL) 

Na  26,092, 

Patsrt»— iHTBnnoN— AsTmoiAi.  LncB«. 

The  Rowley  patent  No.  644,464,  for  an  artificial  limb  anspender,  while 
greatly  narrowed  by  the  prior  art,  la  for  a  combination  which  makes  some 
advance  thereon,  and  diadosea  invention;  also  held  infringed. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  644,464, 
for  an  artificial  limb  suspender,  granted  to  James  P.  Rowley  Feb- 
ruary 27,  1900.    On  final  hearing. 

William  R.  Rummler,  for  complainant. 
Raymond  &  Barnett,  for  defendant. 

KOHLSAAT,  District  Judge.  Complainant  files  his  bill  herein 
for  an  injunction  to  restrain  infringement  of  letters  patent  No.  644,- 
464,  for  an  artificial  limb  suspender,  and  for  an  accounting.  Defendant 
denies  infringement  and  the  validity  of  complainant's  patent  under 
the  prior  art,  and  cites  a  large  number  of  alleged  anticipating  pat- 
ents. The  patent  in  suit  has  four  claims.  In  brief,  it  covers  a  device 
whereby  an  artificial  limb,  consisting  of  a  thigh  and  leg  section, 
having  a  knee  joint,  may  be  supported  and  operated  by  the  same 
suspender  in  such  manner  as  to  enable  the  wearer  to  control  the 
action  of  the  two  sections  by  body  or  shoulder  movements,  without 
causing  the  suspender  to  saw  back  and  forth  upon  the  shoulder  to 
any  objectionable  extent.  The  fact  that  23  patents  are  cited  in  the 
prior  art  tends  to  show  that  artificial  limbs  have  been  the  subject 
of  much  consideration  by  those  engaged  in  useful  invention.  The 
cases  cited  cover  all  the  principles  claimed  for  the  patent  in  suit  in 
detail.    The  patent  is  for  a  combination. 

The  intense  desire  of  maimed  persons  to  supply  the  loss  of  a  limb, 
and  the  keen  satisfaction  with  which  ever^  approach  to  nature  in 
the  operation  of  an  artificial  leg,  however  slight,  is  received  by  those 
unfortunate  enough  to  require  such  aid,  will  warrant  the  court  in 
taking  into  account  very  slight  advances  on  the  prior  art.  An  ex- 
amination of  a  few  of  the  patents  cited  by  defendant  will  suffice  to 
show  what  has  been  done  in  this  art,  so  far  as  is  decisive  of  the  ques- 
tions now  presented.  In  the  Bly  patent.  No.  23,666,  the  leg  is  sup- 
ported and  adapted  by  one  suspender  in  such  a  manner  as  to  permit 
of  the  raising  of  the  leg  by  means  of  a  shoulder  movement.  This  is 
accomplished  by  means  of  an  elastic  webbing  attached  to  the  thigh 
section.  The  suspender  is  so  constructed  as  not  to  yield  to  the 
movements  of  the  strain  upon  the  elastic  webbing.  There  is  no 
sliding  movement  of  the  supporting  and  controlling  strap.  Its  only 
similarity  to  complainant's  device  is  the  ''one  suspender''  and  its 
response  to  shoulder  movements.  Its  methods  of  operation  are  very 
different  from  those  in  the  patent  in  suit.  The  Reichenbach  patent. 
No.  41,238,  covers  a  device  for  an  artificial  leg,  in  which  the  operat- 
ing cord  is  fixed  to  a  waist  belt  held  in  place  by  a  shoulder  strap. 
The  cord  passes  around  the  pulley,  which  is  located  in  the  kneecap. 
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This  device  relieves  the  slidinj^  strain  upon  the  shoulders  by  use 
of  a  pulley,  but  is  radically  dinerent  in  structure  from  that  of  the 
patent  in  suit    The  only  use  of  the  shoulder  strap  is  to  support 
the  belt.    The  J.  Condell  patent,  No.  48,660,  covers  a  device  for  a 
suspender  in  connection  with  an  artificial  limb,  which  is  rigid  upon 
the  shoulders  and  does  not  yield  to  the  tension  of  the  spring,  and 
which  gives  the  wearer  some  control  over  the  artificial   leg  by 
shoulder  action.    There  is  a  serious  shoulder  strain,  but  the  sus- 
pender, being  rigid,  does  not  respond  by  sliding.    The  Legran  pat- 
ent, No.  62,057,  covers  a  device  for  an  artificial  leg  in  connection 
with  a  suspender  which  enables  the  wearer  to  use  the  chest  and 
shoulders  in  operating  the  lower  section  of  the  lecf  by  a  device 
shown.    The  suspenders  move  back  and  forth  over  tne  shoulder  in 
a  sawing  manner  in  response  to  the  strain  upon  the  controlling  cord. 
The  Monroe  patent.  No.  58,351,  calls  for  an  artificial  leg  in  connec- 
tion with  a  suspender  which  is  not  specifically  described,  but  which 
supports  the  leg  and  operates  by  direct  springy  strain.    The  Collins 
patent,  No.  295,675,  calls  for  an  artificial  leg  in  connection  with  a 
suspender  which  operates  and  supports  the  lower  part  of  the   leg 
by  means  of  a  cord  which  provides  a  compensating  action  by  pass- 
ing through  and  moving  upon  a  pulley  at  the  knee  joint.    The  ad- 
justment of  the  suspender  is  not  shown.    The  Frees  patent.  No. 
401,426,  covers  a  device  for  an  artificial  leg  in  which  the  controlling 
cord  operates  upon  a  lever  of  limited  play,  with  a  view  to  the  reg- 
ulation of  the  strain  upon  the  shoulders.    The  Winkley  patent,  No. 
371,239,  calls  for  an  artificial  limb  in  connection  with  a  suspender 
so  contrived  and  connected  as  to  enable  it  properly  to  support  the 
limb,  and  at  the  same  time  permit  the  greatest  freedom  of  motion 
of  the  limb  without  displacement  of  the  straps  or  suspender.    The 
operating  cord  has  a  double  sliding  motion,  one  through  loops  in 
the  suspender  proper,  and  the  other  and  lower  one  through  loops 
fastened  to  the  upper  section  of  the  leg,  thus  preventing  any  serious 
sliding  movement  upon  the  shoulder,  as  in  the  patent  in  suit.    The 
manner  of  moving  the  lower  section  is  not  shown.    The  Tullis  pat- 
ent, No.  598,452,  provides  for  a  single  strap  for  the  support  and 
operation  of  the  leg.    The  L.  Riebel,  Jr.,  patent.  No.  623,741^  covers 
a  device  for  an  artificial  leg  in  connection  with  a  suspender  which 
is  passed  over  the  shoulder,  and  which  has  a  sliding  movement  over 
front  and  rear  pulleys  fastened  to  the  leg. 

Thus  it  will  be  seen  that  the  combination  of  a  leg  holder  and  con- 
troller in  one  suspender  is  not  new.  It  is  also  evident  that  the  use 
of  loops  and  pulleys  in  connection  with  the  operation  of  the  sus- 
pender, and  the  operating  cord  to  eflFect  the  control  of  the  lower 
section  of  the  leg,  is  old.  It  is  also  apparent  that  devices  calcu- 
lated to  enable  the  wearer  to  direct  the  movement  of  the  lower  sec- 
tion of  the  leg  by  shoulder  or  chest  action  have  been  long  before  the 
public.  The  only  change  brought  about  by  Rowley  consists  in  the 
adjustment  of  the  suspender  to  the  lower  section  of  the  leg,  and  the 
arrangement  of  certain  elides  placed  on  the  upper  section.  His 
patent  is  called  "an  artificial  limb  suspender."  His  claims  include 
the  two  leg  sections  as  well.    The  defendant's  device  is  almost  iden- 
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tical  with  complainant's.  It  lacks  the  guide  link  "12,"  but  this,  com- 
plainant insists,  is  not  essential  to  his  device.  There  is  some  dif- 
ference in  the  arrangement  of  the  flexible  straps  connecting  the 
operating  cord  and  the  lower  section,  as  shown  by  the  drawings,  but 
that  feature  is  not  in  question. 

The  defendant  relies  mainly  upon  the  prior  art  as  a  defense. 
While  the  patent  in  suit  is  greatly  narrowed  by  anticipation,  I  am 
of  the  opinion  that  in  the  combination  of  the  operating  cord  with 
the  sliding  loop,  and  the  sliding  connection  of  the  flexible  straps 
which  move  the  lower  section  with  the  operating  cord,  and  the  ar- 
rangement of  the  guides  upon  the  upper  section  of  the  leg,  com- 
plainant has  made  a  slight  advance  upon  the  prior  art,  and  the  pat- 
ent in  suit  is  therefore  sustained.  The  pulleys  of  defendant's  device 
are  the  equivalents  of  complainant's  sliding  loop.  There  can  be  no 
doubt  that,  if  the  patent  in  suit  is  valid,  defendant  infringes. 

Solicitor  for  complainant  may  prepare  a  decree  in  accordance 
herewith. 


WESTINGHOITSE   BJT.ECTRIO  ft  "MFG.   CO.   ▼.   JEFFERSON   BLBOTRIC 
LIGHT.  HEAT  ft  POWER  CO. 

(Circuit  Court,  W.  D.  Pennsylyanla.    February  24,  1905.) 

No.  la 

1.  RxB  Judicata— MxTTUAUTT  or  Estoppel— Refusal  to  Disclose  Oohubc- 

TiON  WITH  Suit. 

A  defendant  cannot  plead  in  bar  to  a  suit  for  infringement  a  prior 
judgment,  to  which  it  was  not  nominally  a  party,  on  the  ground  that  it 
In  fact  defended  the  action,  where  during  its  pendency,  and  until  after 
the  decision  of  the  appellate  court  in  favor  of  the  defendant  therein,  it 
persistently  refused  to  admit  its  connection  therewith,  and  also  during 
Bach  time  in  another  suit  filed  a  sworn  answer  denying  such  connection. 

2.  Patents— Injunction  Against  Infringement— Elegtbic  Motors. 

A  preliminary  injunction  granted  restraining  infringement  of  the 
Tesla  patents,  Nos.  511,658  and  511,500,  for  a  method  of  transmitting 
electrical  power  and  an  electric  motor,  on  prior  adjudications  sustaining 
snch  patents  and  admitted  infringement  by  defendant 

In  Equity.  Suit  for  infringement  of  letters  patent  Nos.  511,559  and 
511,560  for  a  method  of  transmitting  electrical  power  and  for  an  elec- 
tric motor,  granted  to  Nikola  Tesla  December  26,  1893.  On  plea  and 
motion  for  preliminary  injunction. 

Kerr,  Page  &  Cooper  and  Bakewell  &  Byrnes,  for  plaintiff. 
Keithley  &  Arthur,  for  respondent 

BUFFINGTON,  District  Judge.  This  case  was  before  us  on  an 
application  for  a  preliminary  injunction,  which  the  court  granted,  filing 
an  opinion  reported  at  128  red.  761.  On  removal  to  the  Circuit  Court 
of  Appeals  this  order  was  reversed  in  an  opinion  reported  at  134  Fed. 
392,  that  court  saying: 

^Under  the  circnmstancea,  then,  we  think  that  the  court  shonld  hare  for- 
borne to  act  until  full  proofs  were  before  It  Without  intending  to  inti- 
mate any  opinion  npon  the  merits  of  the  case,  we  will  reverse  the  order  grant- 
ing a  preliminary  injunction." 
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Thereafter  proofs  were  taken,  and  the  cause  is  before  tis  for  final 
hearing.     By  consent  of  counsel  die  motion  for  a  preliminary  injunc- 
tion is  here  renewed,  based  on  the  affidavits  on  file  and  on  the  proofs 
taken  on  the  plea  of  res  adjudicata.    A  study  of  the  proofs  satisfies  us 
the  plea  must  be  overruled  and  an  injunction  issued.    These  proofs 
show  that  during  the  pendency  of  the  Catskill  Case  there  was  an  earn- 
est effort  on  the  part  of  the  complainant  to  connect  the  Diamond  Meter 
Company  with  that  litigation,  in  order  to  have  the  patent  litigated  in  an 
eastern  circuit.    The  declination  of  the  complainants  to  sue  the  com- 
pany in  the  western  circuit  suggested  by  the  counsel  for  the  Diamond 
Meter  Company  was  based  on  the  supposed  theory  that  patents  were 
more  favorably  regarded  by  the  eastern  courts.    Whetfier  ground- 
less or  otherwise,  it  is  clear  that  such  views  were  held,  and  in  accord- 
ance therewith  the  complainants  were  anxious  to  draw  the  Meter  Com- 
pany into  the  litigation  in  the  Catskill  Case.    There  were  many  surface 
indications  which  pointed  .toward  the  theory  that  the  Diamond  Meter 
Company  was  the  real  defendant  in  that  case,  and  counsel  for  com- 
plainant frankly  say  they  were  convinced  such  was  the  case,  although 
they  were  not  able  to  prove  it    All  efforts  on  their  part  to  procure  from 
counsel  for  the  respondent  in  that  cause  an  admission  that  they  really 
represented  the  Diamond  Meter  Company  were,  in  our  view,  met  by 
studied  silence  when  an  opportunity  was  given  counsel  who  r«dly  rep- 
sented  the  Diamond  Meter  Company  to  define  their  relation  to  that 
liti^tion.    No  blame  can  attach  to  them  for  so  doing,  but  their  then 
action  was  wholly  at  variance  with  the  position  the  company  now  takes 
of  availing  itself  of  an  alleged  relation  to  that  litigation  which  they 
then  failed  to  take  when  requested  to  do  so.    Their  failure  to  give  any 
information  on  the  subject  naturally  excited  the  suspicion  of  the  coun- 
sel of  the  other  side,  who  became  convinced,  if  a  bill  were  filed  against 
the  Diamond  Meter  Company,  it  would,  by  its  answer,  be  forced  to  con- 
cede it  was  defending  the  Catskill  Case.    Accordingly,  after  the  de- 
cision of  Judge  Lacombe,  complainant  filed  a  bill  in  the  Northern  Dis- 
trict of  Illinois,  alleging  the  connection  of  the  Diamond  Meter  Corh- 
pany  with  the  Catskill  Case.    To  this  bill  the  Diamond  Meter  Company 
made  answer  that: 

"This  defendant  is  not  Informed,  save  by  the  allegations  In  said  biU  of 
complaint,  whether  the  alleged  suit  against  the  Catskill  Illuminating  & 
Power  Company  was  begnn,  prosecuted,  and  decided  as  alleged  In  said  bill  of 
complaint.  It  therefore  denies,  on  Information  and  belief »  that  any  such 
proceedings  In  manner  and  form  alle^d  were  had,  and  denies  that  It  was 
formally  agreed  and  undertaken  to  secure  the  said  Catskill  Company  not  only 
against  the  expense  of  all  legal  proceedings  in  the  said  alleged  suit,  but  also 
all  loss  by  reason  of  any  Judgment  for  damages  and  profits  which  may  be 
entered  against  said  defendant  in  said  alleged  suit.  And  this  defendant  there- 
fore denies  that  It  was  privy  to  said  alleged  suit  against  said  Catskill  Com- 
pany, and  that  all  questions  alleged  to  have  been  passed  upon  In  said  suit 
are  res  adjudicata  as  between  the  parties  hereto.** 

Just  how  this  answer  could  be  truthfully  made  in  view  of  the  now 
conceded  fact  the  Diamond  Meter  Company  had  undertaken  the  de- 
fense of  that  case,  had  employed  counsel,  and  was  expending  large 
sums  of  money  in  contesting  it,  we  are  not  called  upon  to  discuss.  It 
suffices  to  say  that  it  was  an  explicit  denial  of  the  participation  of  the 
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company  in  that  litigation.  The  litigation  in  the  Catsldll  Case  was  then 
pending,  and  the  case  had  not  been  reviewed  by  the  appellate  court 
Here  was  an  unequivocal  opportunity  for  the  meter  company  to  dis- 
close its  connection  with  the  case  ''openly  and  to  the  knowledge  of 
the  other  party,  and  this  in  order  that  the  estoppel  be  mutual/'  La- 
croix  V.  Lyons  (C.  C)  83  Fed.  439;  Herman  on  Estoppels,  167;  Bige- 
low  on  Estoppel,  99 ;  Cramer  v.  Singer  Manufacturing  Company,  93 
Fed.  636,  36  C  C.  A.  608;  Lane  v.  Welds,  99  Fed.  286,  39  C.  C.  A. 
528 ;  Walker  on  Patents,  368 ;  Litchfield  v.  Goodnow,  123  U.  S.  660, 
8  Sup.  Ct  211,  31  L.  Ed.  236.  Not  onlv  did  it  fail  to  do  so,  but  it  de- 
nied in  fact  that  it  was  privy  thereto.  To  say  tiiat  the  complainant  was 
in  equal  foult  in  making  an  allegation  to  the  contrary  in  its  bill,  and 
that  its  averment  therein  is  also  at  variance  with  its  present  contention, 
does  not  affect  the  force  and  significance  of  the  meter  company's  an- 
swer. The  complainant's  bill  would,  of  necessity,  be  based  on  expected 
proof,  and  in  point  of  fact  it  seemed  to  have  been  based  on  a  well- 
grounded  suspicion,  and  on  deductions  which,  had  it  been  able  to 
establish  by  proof  of  facts,  would  have  connected  the  meter  company 
with  the  Catskill  Case.  However,  its  allegation  of  that  fact  did  not  con- 
clude the  meter  company,  or  determine  its  relation.  But  the  answer 
of  the  meter  company  was  based  on  facts  within  its  own  knowledge, 
and  on  acts  which  it  either  had  or  had  not  done.  When,  therefore,  it 
denied  any  knowledge  of  the  suit — ^''This  defendant  is  not  informed 
save  by  the  allegations  in  said  bill  of  complaint  whether  the  alleged 
suit  against  the  Catskill  Illuminating  &  Power  Company  was  begun, 
prosecuted,  and  decided  as  alleged  in  said  bill  of  complaint,"  is  its 
averment— -the  contention  of  the  complainant  is  that  it  regarded  the 
effort  to  connect  the  meter  company  with  the  Catskill  Case  futile.  Cer- 
tainly it  does  not  lie  in  the  mouth  of  the  meter  company  to  complain 
if  the  court  adopts  this  sworn  statement  of  its  attitude  toward  the  then 
pending  litigation,  as  showing  it  was  not  avowing  its  connection  there- 
with, and  as  evidencing  its  unwillingness  to  be  bound  as  a  party  or 
privy  thereto.  And  that  status  is  permitted  to  stand  unchanged  during 
the  ensuing  16  months,  and  while  the  litigation  proceeded.  After  the 
reversal  of  Judge  Lacombe's  decision,  and  when  it  became  its  interest 
to  avail  itself  of  its  concealed  and  denied  connection  with  the  litigation 
which  was  then  over  (for  it  only  lacked  the  entering  of  a  formal  decree), 
such  disclosure  was  made  in  a  letter  to  one  of  the  judges.  To  our 
mind  it  is  clear  that  its  action  at  that  late  date  could  not  avail  to  affect 
the  character  of  the  prior  litigation,  and,  inasmuch  as  this  was  the  first 
time  its  defense  of  the  case  was  openly  avowed,  and  in  point  of  fact 
really  known  to  the  other  party,  the  case  was  not  res  adjudicata  as  be- 
tween them,  and  the  respondent's  plea  fails  for  lack  of  adequate  proof. 
An  order  will  therefore  be  made  overruling  the  plea  and  granting  an 
injunction. 
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CLBYBLAND  BLBOTRIO  RT.  CO.  T.  CITT  OF  OLDYBLAND  Ct  ai 

(Olrcolt  Oourt,  N.  D.  Ohio,  B.  D.    Januazy  8^  1806.) 

No.  6,728. 


OOHBTinrnOHAX.   Law  —  IlIPAXBlCKnT  ov   Oblzoation   ov   CoiVTBAOr  — I 
Railway  Fbanohises. 

By  a  city  ordinance  duly  passed  under  legislatlye  authority,  two  sepa- 
rate railroad  companies,  theretofore  operating  independent  lines,  were 
authorized  to  consolidate,  subject  to  the  conditions  therein  imposed,  which 
required  the  consolidated  company  to  run  through  cars,  and  to  carry  pa»> 
sengers  between  any  two  points  on  the  consolidated  lines  for  a  single  fare. 
The  franchise  of  one  of  the  constituent  companies  expired  by  its  terms  in 
1004,  and  that  of  the  other  in  1908.  By  a  subsequent  ordinance  the  con- 
solidated company  was  authorized  to  use  electric  power  on  all  of  its  lines, 
and  by  others  to  build  and  operate  various  extensions  in  connection  with 
its  main  line;  such  extension  ordinances  seyerally  providing  that  '*the 
right  herein  granted  shall  terminate  with  the  present  grant  of  the  main 
line,  to  wit,  on  the  10th  day  of  February,  1008.**  All  of  such  ordinances 
were  required  to  be,  and  were,  accepted  by  the  company  and  complied 
with.  Held,  that  they  created  contracts  which  bound  the  company  to 
operate  all  of  its  lines  as  a  unitary  system  until  February,  1008,  and  con- 
ferred upon  it  the  corresponding  right  to  do  so,  and  that  an  ordinance 
passed  in  1004  granting  a  renewal  of  the  franchise  of  the  constituent  com- 
pany, which  expired  in  that  year,  to  a  new  company,  to  the  exclusion  of 
the  consolidated  company,  was  unconstitutional  and  Told,  as  Impairing 
the  obligation  of  such  contracts. 

In  Equity. 

Squire,  Sanders  &  Dempsey,  for  complainant 
Newton  D.  Baker,  City  Sol.«  and  Garfield,  Howe  &  Westenhaver,  for 
defendants. 

WING,  District  Judge.  This  cause  comes  on  for  hearing,  on  the 
motion  of  the  complainant  for  a  decree  as  prayed  for  in  the  bill  of  com- 
plaint, upon  the  pleadings  herein.  The  pleadings  consist  of  the  bill 
and  answer ;  the  replication  heretofore  filed  herein  having  been  with- 
drawn, by  leave  of  court,  upon  proper  showing. 

The  general  nature  of  the  bill  is  to  the  effect  that  the  complainant  is 
a  corporation  owning  and  operating  various  lines  of  street  railway  in 
the  city  of  Cleveland  and  vicinity ;  that  the  defendant  the  city  of  Cleve- 
land is  a  municipal  corporation  organized  under  the  laws  of  Ohio,  and, 
acting  under  delegated  power  from  the  Legislature  of  the  state  of  Ohio, 
has,  by  legislative  enactment,  made  sundry  contracts  with  the  complain- 
ant and  its  predecessoris  in  interest,  under  which  the  complainant  is 
operating  its  lines  of  railway  in  the  city  of  Cleveland ;  that  the  defend- 
ant the  Forest  City  Railway  Company  is  a  corporation  organized  under 
the  laws  of  Ohio  for  the  purpose  of  constructing,  maintaining,  and 
operating  lines  of  street  railway  in  the  city  of  Cleveland ;  that  the  con- 
troversy is  one  arising  under  the  Constitution  of  the  United  States,  in 
this:  that  the  complainant  seeks  relief  against  the  defendants  in  the 
bill  by  reason  of  an  attempt  on  the  part  of  the  defendants  to  enforce 
against  the  complainant  a  law  of  the  state  of  Ohio  impairing  the  con- 
tract rights  of  the  complainant,  in  contravention  of  and  in  violation  of 
the  Constitution  of  the  United  States,  and  especially  contrary  to  and  in 
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▼iolation  of  section  10,  art  1,  thereof;  and  that  the  controversy  involves 
an  mnount  in  excess  of  $6,000.  The  bill  further  shows  that  the  com- 
plainant is  a  consolidated  company,  organized  in  the  year  1893,  and  was 
formed  by  the  consolidation  of  certain  street  railway  companies  which 
prior  to  the  consolidation  owned  and  operated  street  railways  in  the 
dty  of  Cleveland  under  ordinances  duly  passed  by  the  municipality 
and  accepted  by  said  companies.  The  names  of  the  constituent  com- 
panies are  given  in  the  bill  at  large,  and  are  the  East  Cleveland  Rail- 
road Company,  the  Broadway  &  Newburgh  Street  Railroad  Company, 
the  Brooklyn  Street  Railroad  Company,  and  the  South  Side  Street  Rail- 
road Company.  The  bill  avers  that  the  complainant  is  the  owner,  by 
purchase,  of  all  and  singular  the  lines  of  railway,  rights,  and  franchises 
of  the  Cleveland  City  Railway  Company ;  that  the  Cleveland  City  Rail 
way  Company  was  a  consolidated  company  formed  by  the  consolidation 
of  the  Woodland  Avenue  &  West  Side  Street  Railroad  Company  and 
the  Cleveland  City  Cable  Railway  Company,  each  of  which  was  a  corpo- 
ration organized  under  the  laws  of  the  state  of  Ohio  for  the  purpose 
of  operating  lines  of  street  railway  in  the  city  of  Cleveland,  and  at  the 
time  of  sudi  consolidation  the  Woodland  Avenue  &  West  Side  Street 
Railroad  Company  was  operating  lines  of  railway  described  generally 
as  the  Woodland  avenue  lines  and  the  West  Side  lines,  and  the  Cleve- 
land City  Cable  Railway  Company  was  operating  lines  from  the  Public 
Square  out  Superior  and  St.  Clair  streets  to  the  easterly  limits  of  the 
city;  that  the  total  mileage  of  single  track  operated  by  the  complain- 
ant, as  successor  in  interest  of  all  of  the  constituent  companies,  is  about 
236  miles;  that  the  contract  between  the  complainant  and  the  city  of 
Cleveland,  growing  out  of  the  various  consolidations,  with  the  obliga- 
tions imposed  by  the  various  ordinances  set  forth  in  the  bill,  required  it 
(the  complainant)  to  operate  the  entire  system,  and,  as  a  part  thereof, 
to  operate  through  cars  over  different  portions  of  said  lines,  and  to  give 
transfers  from  one  line  to  another,  as  defined  in  the  ordinances  of  the 
city  of  Cleveland,  and  that  such  obligations  were  continuing  obligations ; 
that  the  Woodland  Avenue  &  West  Side  Street  Railroad  Company  was 
organized  in  1885,  and  was  a  consolidated  company,  formed  by  the 
consolidation  of  the  West  Side  Street  Railroad  Company  and  the  Wood- 
land Avenue  Railway  Company,  and  the  said  the  Woodland  Avenue 
Railway  Company  was  the  successor,  by  purchase,  of  the  Kinsman 
Street  Railroad  Company,  and  all  and  singular  its  rights,  property,  and 
franchises,  having  become  such  about  the  year  1880 ;  that  by  the  terms 
of  the  consolidation,  in  1885,  of  the  West  Side  Street  Railroad  Com- 
pany and  the  Woodland  Avenue  Railway  Company,  the  Woodland  Ave- 
nue'&  West  Side  Street  Railroad  Company  became  vested  with  all  and 
singular  the  property  rights,  privileges,  and  franchises  of  said  constit- 
uent companies,  including  the  rights,  privileges,  and  franchises  there- 
tofore owned  by  the  Kinsman  Street  Railroad  Company;  that  prior 
to  the  year  1885,  when  the  Woodland  Avenue  &  West  Side  Street  Rail- 
road Company  was  organized  by  the  consolidation,  the  two  constit- 
uent companies  forming  such,  consolidation  were  independent  lines  of 
street  railroad,  one  operating  lines  chiefly  upon  the  west  side  of  the 
Cuyahoga  river,  and  the  other  upon  the  east  side  of  said  river,  and 
185  F.— 24 
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running  to  the  southeasterly  portion  of  the  city,  and  each  of  them  was 
acting  under  independent  franchises.  The  bill  further  avers  that,  on 
February  1,  1885,  there  was  duly  passed  an  ordinance,  a  portion  of 
which  is  in  the  words  and  figures  tollowing,  to  wit: 

"An  ordinance  to  fix  the  terms  and  conditioDs  upon  which  the  railway  tracks 
of  the  West  Side  Street  Railroad  (Company  and  the  tracks  of  the  Woodland 
Avenue  Railway  Ck)mpany  and  said  companies  may  be  consolidated. 
"Section  1.  Be  It  ordained  by  the  dty  council  of  the  dty  of  Cleveland,  tliat 
the  consent  of  the  dty  Is  hereby  i^ven  to  the  consolidation  of  the  West  Bide 
Street  Railroad  (Company  and  the  Woodland  Avenue  Railway  Company,  upon 
the  following  conditions:  The  said  consolidated  company  Is  to  carry  paaaen- 
gem  through,  without  change  of  cars,  by  running  of  the  cars  through  from 
the  workhouse  on  the  line  of  the  Woodland  Avenue  Railway  Company  to  the 
point  on  the  West  Side  Railroad  where  Gordon  avenue  crosses  Lorain  street : 
and,  when  practicable  In  the  judgment  of  the  council,  to  do  likewise  on  the 
branches  of  the  consolidated  lines ;  and  that  for  a  single  fare  from  any  point 
to  any  point  on  the  lines  and  branches  of  the  consolidated  road  no  greater 
charge  than  five  cents  shall  be  collected,  and  that  tickets  at  the  rate  of  eleven 
for  fifty  cents  or  twenty-two  for  one  dollar  shall  at  all  times  be  kept  for  sale 
on  cars  by  conductors." 

The  bill  further  avers  that  the  Woodland  Avenue  &  West  Side  Street 
Railroad  Company,  thus  formed,  duly  accepted  the  conditions  and 
terms  of  said  ordinance,  and  since  that  time  has  observed  the  same. 

The  answer  of  the  city  of  Cleveland  admits  the  allegations  with  re- 
spect to  the  corporate  existence  of  the  complainant  and  of  the  defend- 
ant, and  admits  the  amount  involved  in  the  controversy ;  that  the  com- 
plainant is  a  consolidated  company  organized  in  the  year  1893,  and 
formed  by  the  consolidation  of  certain  constituent  companies,  which 
at  the  time,  and  prior  to  such  consolidation,  owned  and  operated  street 
railways  in  the  city  of  Cleveland,  and  that  by  the  terms  of  such  con- 
solidation, and  the  force  and  effect  thereof,  as  provided  by  the  statute 
of  Ohio,  the  complainant  became  and  is  possessed  of  all  the  rights, 
privileges,  and  franchises  possessed  by  said  constituent  companies. 
The  defendant  also  admits  that  the  constituent  companies,  and  the 
lines  owned  and  operated  by  them,  which  were  acquired  by  the  com- 
plainant by  virtue  of  such  consolidation,  are  substantially  as  set  forth  in 
the  bill;  that  the  complainant  is  the  owner,  by  purchase  made  some 
time  on  or  about  July  1,  1903,  of  all  of  the  lines  of  railway,  rights, 
privileges,  and  franchises  then  owned  by  the  Cleveland  City  Railwa\ 
Company,  and  that  the  Cleveland  City  Railway  Company  was  a  con- 
solidated company  formed  by  the  consolidation  of  the  Woodland  Ave- 
nue &  West  Side  Street  Railroad  Company  and  the  Cleveland  City 
Cable  Railway  Company ;  that  the  total  mileage  of  single  tracks  operat- 
ed by  the  complainant,  as  the  successor  in  interest  of  all  the  various 
constituent  companies,  is  about  236  miles.  The  defendant  admits  that 
the  Woodland  Avenue  &  West  Side  Street  Railroad  Company  was  or- 
ganized in  1885 ;  that  it  was  formed  by  the  consolidation  of  two  com- 
panies, each  of  which  had,  prior  to  the  date  of  such  consolidation, 
owned,  and  was  then  operating,  lines  of  street  railway  in  the  dtv  of 
Cleveland ;  that  the  two  constituent  companies  were  known  as  the  West 
Side  Street  Railroad  Company  and  the  Woodland  Avenue  Railway 
Company ;  that  the  Woodland  Avenue  Railway  Company  was  the  suc- 
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cesser,  by  purchase  made  some  time  about  the  year  1880,  of  the  Kins^ 
man  Street  Railroad  Company,  and  all  of  its  rights,  property  and 
franchises ;  and  that  by  the  terms  of  such  consolidation  the  Woodland 
Avenue  &  West  Side  Street  Railroad  Company  became  vested  with  all 
the  property  rights,  privileges,  and  franchises  of  each  of  said  constituent 
companies,  including  the  rights,  privileges,  and  franchises  formerly 
owned  by  the  Kinsman  Street  Railroad  Company.  The  defendant  ad- 
mits that  on  the  16th  day  of  February,  1886,  an  ordinance  was  duly 
passed  by  the  council  of  the  city  of  Cleveland,  consenting  to  the  con- 
solidation proposed  to  be  made  pursuant  to  the  statute  law  of  the  state 
of  Ohio  of  the  West  Side  Street  Railroad  Company  and  the  Woodland 
Avenue  Railway  Company,  and  that  the  title  and  first  section  thereof 
arc  correctly  quoted  and  set  forth  in  the  bill  of  complaint,  and  avers 
that  section  2  of  said  ordinance  is  as  follows : 

"Said  coDSOlidated  company  shall  be  snbject  to  all  the  liabilities,  conditions 
and  penalties  to  which  said  several  companies  are  liable,  and  said  consolidated 
company  and  its  tracks  shall  at  all  times  be  snbject  to  the  control,  regulation 
and  anpervlsion  of  the  said  conndl  to  the  same  extent  that  the  several  com- 
panies and  their  tracks  are  now  liable." 

The  defendant  admits  that  prior  to  such  consolidation  the  West 
Side  Street  Railroad  Company  was  an  independent  line  of  street  rail- 
road, operating  chiefly  upon  the  west  side  of  the  Cuyahoga  river,  and 
that  the  Woodland  Avenue  Railway  Company  was  an  independent  line 
operating  on  the  east  side  of  said  river,  and  running  to  the  southeast- 
erly portion  of  said  city,  and  that  each  of  them  was  operating  under  in- 
dependent franchises  from  this  defendant  or  from  the  village  of  West 
Cleveland;  that  there  was  no  interchange  of  traffic  between  the  two 
companies,  by  way  of  transfer,  and  that  passengers  patronizing  said 
roads  and  desiring  to  take  a  trip  compelling  them  to  use  a  part  of  each 
road  were  compelled  to  pay  one  fare  to  each  company,  irrespective  of 
the  distance  they  wished  to  travel ;  also  that  the  West  Side  Street  Rail- 
road Company  was  at  that  time  operating  under  a  franchise  -which  was 
granted  on  the  10th  day  of  February,  1883,  and  was  to  continue  for  a 
period  of  25  years  from  said  date.  The  defendant  admits  that  it  was 
a  part  of  the  plan  of  the  two  constituent  companies  to  run  through  cars 
from. the  easterly  termination  of  the  Woodland  Avenue  Company's 
lines  at  the  worldiouse,  in  the  southeasterly  portion  of  the  city,  to  the 
westerly  terminus  of  the  West  Side  Company,  on  the  west  side  of  the 
river,  a  distance  of  seven  or  eight  miles,  and  also,  whenever  it  might  be- 
come practicable,  to  institute  other  car  service  on  the  branch  lines. 
The  defendant  admits  that  after  the  passage  and  leg^  publication  of  the 
ordinance  the  Woodland  Avenue  &  West  Side  Street  Railroad  Com- 
pany filed  with  the  dty  its  written  acceptance  of  the  terms  thereof,  and 
that  the  Woodland  Avenue  &  West  Side  Street  Railroad  Company  and 
the  Cleveland  City  Railway  Company,  and  the  complainant  as  their 
successor,  have  carried  passengers  in  accordance  with  the  terms  there- 
of, and  have  run  through  cars  over  the  entire  distance  at  the  rate  of 
fare  therein  fixed,  and  have  sold  and  accepted  tickets  for  such  passage 
as  therein  provided.  The  defendant  admits  that  in  an  ordinance 
passed  April  8,  1887,  at  the  request  and  upon  the  application  of  the 
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Woodland  Arcnuc  ft  West  Side  Street  Railroad  Company,  authorizing 
and  permitting  additional  track  extension,  there  was  contained  the 
following  language: 

"And  the  right  herein  granted  shall  terminate  with  the  present  grant  of 
the  main  line,  to  wit,  on  the  lOth  day  of  Febmarj,  1908,** 

The  defendant  further  admits  that  on  the  12th  day  of  August,  1887, 
the  council  of  the  city  of  Cleveland  passed  another  ordinance,  whereby 
it  granted  permission  to  the  Woodland  Avenue  &  West  Side  Street 
Railroad  Company  to  make  an  extension  of  its  tracks  in  Franklin  ave- 
nue, from  Kentucky  street  to  Waverly  avenue,  which  was  on  the  west 
side  of  the  city,  and  that  there  is  a  provision  in  said  ordinance  as  fol- 
lows: 

*The  right  hereby  granted  shall  terminate  with  the  present  grant  of  the 
main  line,  to  wit,  on  the  lOth  day  of  Febmary,  190&*' 

The  defendant  admits  that  on  the  22d  day  of  March,  1888,  the  city 
council  of  Cleveland  passed  an  ordinance  authorizing  the  Woodland 
Avenue  &  West  Side  Street  Railroad  Company  to  use  electricity  in 
the  operation  of  its  street  railroad,  and  that  said  ordinance  is  in  the 
words  and  figures  set  forth  in  the  bill  of  complaint,  and  that  the  said 
street  railroad  company  accepted  the  same  in  writing;  that,  after  its 
passage  and  acceptance,  the  said  company  expended  a  largre  sum  of 
money  in  equipping  its  said  railroad  with  electric  power,  but,  as  the 
exact  amount  of  such  expenditure  is  unknown  to  this  defendant,  it 
neither  denies  nor  admits  that  the  amount  was  so  large  as  $700,000. 
From  the  bill,  it  appears  that  this  ordinance  was  as  follows: 

"An  ordinance  granting  the  Woodland  Avenue  &  West  Side  Street  Railroad 
Ck)mpany  the  right  to  use  electricity  In  operating  Its  street  railroad. 

"Section  1.  Be  It  ordained  by  the  city  council  of  the  city  of  Gleyeland,  that 
the  Woodland  Avenue  &  West  Side  Street  Railroad  Company  Is  granted  per- 
mission to  operote  its  entire  line  of  street  railroad,  as  the  same  now  exists, 
with  any  and  all  extensions  that  may  hereafter  be  made  thereto,  by  electricity 
as  a  motive  power,  using  such  electric  plant  In  the  public  streets  as  shall  t>e 
acceptable  to  the  board  of  improvements,  and,  for  such  purpose,  said  company 
shall  have  the  right  to  erect  and  maintain  poles,  wires,  fixtures  or  conduits, 
and  all  other  appliances  or  appurtenances  that.  In  the  opinion  of  said  board, 
shall  be  found  necessary  to  successfully  operate  Its  street  ralhroad  by  elec^ 
trldty. 

"Sec.  2.  In  the  erection  of  poles  and  the  placing  of  wires  or  conduits,  and 
In  the  use  of  any  and  all  other  appliances  or  appurtenances  that  may  be  found 
necessary  to  operate  its  line  by  electricity,  before  the  Improvement  shall  be 
made  upon  any  or  all  of  its  lines  for  the  purpose  of  using  electricity,  a  plan 
for  the  same,  showing  all  poles,  wires  and  other  appliances  or  appurtenances 
that  said  company  shall  desire  to  use,  shall  be  submitted  to  and  approved  by 
the  board  of  improvements,  said  board  having  the  right  to  fix  the  distance  at 
wMch  poles  shall  be  apart,  the  height  of  all  poles  and  wires,  and  the  size  and 
location  of  all  conduits,  and  to  regulate  the  places  within  the  streets  where 
any  and  all  appliances  or  appurtenances  shall  be  located,  and  to  establish  such 
regiihitions  with  reference  to  the  public  safety,  protection,  painting  and  sight- 
liness of  the  poles  and  appurtenances,  as  the  board  of  Improvements  shaU 
determine. 

"Sec.  3.  The  running  of  cars  on  any  part  of  the  lines  of  such  company  may 
be  suspended  by  the  board  of  Improvements  for  such  reasonable  time  as  may 
at  any  time  be  necessary  on  account  of  the  construction  or  repairs  of  streets 
or  sewers  or  other  public  improvements,  and  whenever  It  may  be  neeeeaary 
to  have  any  track  taken  up  for  the  purpose  aforesaid,  the  same  shall  be  taken 
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up  and  r^lnffl.  at  the  expense  ot  said  railroad  company  whenever  required  b; 
said  board. 

**Sec.  4.  Said  railroad  company  shall  at  all  times  hereafter  defend,  keep 
harmless  and  Indemnify  the  city  of  Cleveland  from  any  and  all  damages,  law- 
ful claims  and  demands  for  Injuries  to  persons  or  property,  costs  and  ex- 
penses to  which  said  city  may  be  subjected  or  made  liable  by  any  proceeding 
at  law  or  In  equity  or  otherwise  growing  out  of  the  grant  of  the  privileges 
in  this  ordinance  granted,  or  out  of  the  exercise  and  enjoyment  of  the  same 
by  said  company. 

"Sec  5.  Said  company  shall  at  all  times  conform  to  such  rules  and  regula- 
tions as  may  from  time  to  time  be  made  by  the  council  and  approved  by  the 
board  of  improvements,  as  to  the  rate  of  speed  it  may  run  its  cars,  and  while 
the  cars  of  said  company  are  in  motion  or  about  to  start,  warning  shall  be 
given  by  bell  or  otherwise,  to  notify  persons  of  any  Immediate  or  approaching 
danger. 

"Sec  ft.  That  the  dty  reserves  to  Itself  the  right  to  grant  any  other  person 
or  persons,  company  or  corporation,  a  joint  use  for  street  railroad  purposes 
of  the  tracks,  poles,  wires,  electric  currents  and  other  appliances  herein  pro- 
vided for  upon  such  portion  of  said  Woodland  Avenue  &  West  Side  Street 
Railroad  Company's  lines  from  the  Intersection  of  Pearl  and  Lorain  streets, 
northerly  along  Pearl  street  to  the  Superior  Street  Viaduct ;  thence  along  the 
Superior  Street  Viaduct  to  Water  Street ;  thence  along  Superior  street  to  On- 
tario street :  thence  along  Ontario  street  to  the  southerly  line  of  Factory  street, 
as  is  free  territory  under  existing  grants,  upon  such  terms  and  conditions  as  to 
occupation  and  compensation  as  the  city  council  may  deem  Just  and  reason- 
able In  case  such  companies  should  fall  to  come  to  such  agreement  by  and 
between  themselves. 

"Sec.  7.  The  grant  herein  made  shall  be  In  force  from  and  after  the  date  of 
the  passage  and  legal  publication  of  this  ordinance  and  the  written  acceptance 
of  the  same  by  said  company,  and  said  company  shall  have  the  right  to  main- 
tain and  operate  its  present  line  and  any  and  all  extensions  until  the  expira- 
tion of  the  present  grant  of  said  company,  to  wit,  the  10th  day  of  February, 
J908. 

"Sec  8,  Nothing  contained  in  this  ordinance  shall  in  any  wise  release  or  re- 
lieve said  company  from  compliance  with  all  other  ordinances  relating  to 
street  railroads  now  In  force  or  which  may  hereafter  be  adopted  by  the  dty 
cx>uncil,  Including  all  amendments  hereto  and  thereto. 

"Sec  8.  Said  railroad  company  shall  in  writing  accept  the  permission  and 
privileges  hereby  granted,  and  agrees  to  comply  therewith. 

"Sec  10.  This  ordinance  shall  take  effect  and  be  in  force  from  and  after 
its  passage  and  l^al  publication  and  the  payment  to  the  dty  auditor  by  said 
company  of  the  expense  of  publication. 

"Passed  March  22,  1889." 

The  defendant  admits  that  on  the  2Dth  day  of  June,  1892,  the  city 
council  of  Cleveland  duly  passed  an  ordinance,  which  was  duly  accepted 
by  the  Woodland  Avenue  &  West  Side  Railroad  Company,  whereby 
said  company  was  authorized  to  lay  an  additional  track  in  Kinsman 
street  from  the  intersection  of  Woodland  and  Willson  avenues 
southeasterly  along  Kinsman  street  to  the  city  limits,  thereby  making  a 
double-track  street  railway  through  said  district,  and  that  in  such  or- 
dinance there  is  a  provision  as  follows : 

"Provided  that  the  right  herein  granted  shall  terminate  with  the  present 
grant  of  the  main  line  of  said  company,  to  wit,  on  the  10th  day  of  February, 
190a" 

Th^  defendant  further  admits  that  on  the  1st  day  of  August,  1892, 
the  city  council  of  Cleveland  passed  an  ordinance  which  authorized  the 
Woodland  Avenue  &  West  Side  Street  Railroad  Company  to  make  an 
extension  of  its  tracks  in  Lorain  street  from  Henley  street  westerly  to 
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the  city  limits;  that  said  ordinance  was  duly  accepted  by  the  grantee; 
and  that  it  contained  the  provisions  quoted  in  the  bill,  to  wit: 

"And  this  grant  shall  terminate  and  expire  at  the  expiration  of  the  present 
grant  to  the  said  company,  to  wit,  February  10,  190S,  and  shall  be  sub^Ject  to 
the  provisions  thereof." 

The  defendant  admits  that  on  the  22d  day  of  August,  1892,  the  city 
council  passed  an  ordinance  authorizing  the  Woodland  Avenue  &  West 
Side  Street  Railroad  Company  to  construct  and  maintain  a  suitable 
line  of  feed  wires  on  certain  streets  of  the  city,  all  of  which  were  on 
what  is  known  as  the  "West  Side";  that  the  said  company  accepted 
said  ordinance,  as  it  was  required  to  do  therein ;  and  that  section  3  of 
said  ordinance  is  as  quoted  in  the  complainant's  bill,  as  follows : 

*The  permission  herein  granted  shall  expire  with  the  main  grant  to  said 
company  on  the  10th  day  of  February,  1908,  and  shall  at  all  times  be  subject 
to  the  provisions  of  the  ordinance  of  the  city  passed  March  22nd,  1889,  enti- 
tled: 'An  ordinance  granting  to  the  Woodland  Avenue  &  West  Side  Street 
Railroad  Company  the  right  to  use  electricity  In  operating  its  street  railroad' 
(Revised  Ordinances,  pp.  879  to  881) ;  also  subject  to  the  provisions  of  chap- 
ters 28  and  72  of  the  Revised  Ordinances  of  the  city,  and  all  amendments  there- 
to and  hereto  which  may  hereafter  be  passed  by  the  councU." 

The  defendant  admits  that  on  the  17th  day  of  July,  1893,  the  council 
of  the  city  of  Cleveland  passed  an  ordinance  authorizing  the  Cleveland 
City  Railway  Company  to  lay  an  additional  track  upon  South  Wood- 
land avenue,  between  Southern  avenue  and  Corwin  avenue,  and  a 
double  track  on  said  South  Woodland  avenue  from  Corwin  avenue  to 
Woodland  Hills  avenue ;  that  said  ordinance  was  duly  accepted  by  the 
grantee.  The  defendant  admits  that  by  section  5  of  said  ordinance  the 
city  had  the  right  at  any  time  to  require  the  said  Cleveland  City  Rail- 
way Company  to  operate  its  cars  over  the  entire  length  of  any  of  its 
lines  or  branches  of  said  constituent  companies  in  the  same  manner  and 
between  the  same  termini  as  the  cars  were  operated  prior  to  the  con- 
solidation of  said  constituent  companies,  under  the  name  of  the  Cleve- 
land City  Railway  Company.  The  defendant  admits  that  on  the  19th 
day  of  February,  1894,  the  council  of  the  city  of  Cleveland  passed  an 
ordinance  entitled  "An  ordinance  granting  permission  to  the  Cleveland 
Electric  Railway  Company  and  the  Cleveland  City  Railway  Company  to 
extend  their  tracks  in  Willson  Avenue" ;  that  said  ordinance  was  duly 
accepted  by  said  company;  that  the  provisions  of  said  ordinance  as 
to  the  construction  of  said  railway,  the  giving  of  transfers,  and  the 
paving  and  keeping  in  repair  of  streets,  and  the  wideninp^  of  the  road- 
way of  Willson  avenue  between  Euclid  avenue  and  Scovill  avenue,  and 
the  provisions  of  section  10  for  the  expiration  thereof,  are  correctly 
set  forth  in  the  bill  of  complaint;  and  that  Willson  avenue,  and  the  lines 
of  road  constructed  thereon,  are  intersected  both  by  Kinsman  street 
and  Woodland  avenue.  By  the  bill  it  appears  that  in  section  10  of  said 
ordinance  it  is  provided :  "This  grant  shall  be  in  force  until  the  first 
day  of  July,  1914."  The  defendant  admits  that  the  complainant 
is  the  successor,  by  purchase,  of  all  of  the  companies  forming  the 
consolidated  company  known  as  the  Cleveland  City  Railway  Company. 
The  defendant  admits  that  on  the  11th  day  of  January,  1904,  the' city 
council  of  Cleveland  granted  to  the  Forest  City  Railway  Company  the 
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renewal  right  to  maintain  and  operate  Certain  existing  single  and  double 
tracks,  by  an  ordinance,  a  copy  of  which  is  set  forth  in  the  bill.  This 
ordinance  is  one  which  permits  the  Forest  City  Railway  Company,  the 
codefendant  of  the  dty,  to  operate  a  line  of  street  railway  throughout 
the  territory  designated,  to  file  exclusion  of  the  complainant.  There 
is  provision  made  for  tiic  payment  to  the  complainant  by  the  Forest 
City  Railway  Company  of  either  an  agreed  valuation  or  a  determined 
valuation.  The  enforcement  of  the  ordinance,  if  the  complainant's 
franchise  is  not  terminated,  will  be  a  violation,  by  legislative  enactment, 
of  the  rights  of  contract  of  the  complainant.  It  is  necessary,  then,  to 
determine  whether,  under  the  admission  of  the  answer  of  the  city  of 
Cleveland,  the  rights  of  the  complainant  to  occupy  the  streets  as  a  street 
railway  company  have  terminated. 

It  is  urged  by  the  complainant  that  a  contract  relation  was  entered 
into  between  the  dty  of  Cleveland  and  the  Woodland  Avenue  &  West 
Side  Street  Railroad  Company  by  the  ordinance  passed  February  1, 
1886.  It  is  conceded  by  the  parties  litigant  that  the  original  franchise 
was  granted  to  the  Kinsman  Street  Railroad  Company  in  August,  1879, 
for  the  period  of  26  years ;  that  the  franchise  to  the  West  Side  Street 
Railroad  Company  extends  from  February,  1883,  for  a  period  of  26 
years ;  that,  if  unchanged  in  any  way,  the  right  to  operate  street  rail- 
ways over  the  Kinsman  street  line  terminated  in  August,  1904;  and 
that  the  franchise  of  the  West  Side  Street  Railroad  Company  would 
not  terminate  until  February,  1908.  The  ordinance  of  February  1, 
1886,  which  provided  for  the  consolidation  of  the  Woodland  Avenue 
.  Railway  Company  (the  successor  by  purchase  of  the  Kinsman  Street 
Railroad  Company,  as  before  stated)  and  the  West  Side  Street  Rail- 
road Company,  has  been  held  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Cleveland  v.  Cleveland  City  Railway  Company, 
194  U.  S.  617,  24  Sup.  Ct  766,  48  L.  Ed.  1102,  to  be  a  contract  between 
the  dty  of  Clevdand  and  the  railway  company.  On  page  636,  194 
U.  S.,  page  763,  24  Sup.  Ct.  (48  L.  Ed.  1102),  it  is  said: 

'In  reason,  the  conclusion  that  the  contracts  were  engendered  would  seem 
to  result  from  the  fact  that  the  proYlslons  as  to  rates  of  fare  were  fixed  In 
ordinances  for  a  stated  time,  and  no  reservation  was  made  of  a  right  to  alter ; 
that  by  those  ordinances  existing  rights  of  the  corporations  were  surrendered, 
benefits  were  conferred  upon  the  public,  and  obligations  were  imposed  upon 
the  corporations  to  continue  those  benefits  during  the  stipulated  time.  When, 
in  addition,  we  consider  the  specific  reference  to  limitations  of  time  which 
the  ordinances  contained,  and  the  fact  that  a  written  acceptance  by  the  cor- 
porations of  the  ordinances  was  required,  we  can  see  no  escape  from  the  con- 
clusion that  the  ordinances  were  intended  to  be  agreements  binding  upon  both 
parties,  definitely  fixing  the  rates  of  fare  which  might  thereafter  be  chai^sed. 
Taking  all  the  circumstances  as  above  referred  to  into  account,  the  case  be- 
fore us  clearly  falls  within  the  rule  as  to  the  binding  character  of  agreements 
respecting  rates." 

Before  the  passage  of  the  ordinance  there  were  in  existence  two 
street  railroad  corporations,  to  wit,  the  Woodland  Avenue  Railway 
Company  and  the  West  Side  Street  Railroad  Company,  each  having 
substantial  rights  which  might  be  yielded,  and  which,  under  the  name 
of  the  consolidated  company,  would  enjoy  the  benefits  of  the  joint  use 
of  such  properties  and  rights.  By  the  part  of  the  ordinance  quoted 
and  admitted,  it  is  shown  that  these  two  railroad  companies  and  the 
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consolidated  company  agreed  that  over  the  lines  of  railway  of  the  two 
companies  mentioned  there  should  be  carried  for  one  fare  a  passenger 
who  before  that  time  had  been  lawfully  required  to  pay  two  fares  for 
the  same  service.  In  the  contemplation  of  the  parties  to  this  contract, 
did  the  time  during  which  the  mutual  obligations  therein  assumed  were 
to  continue  end  in  August,  1904,  or  in  February,  1908?  So  far  as 
the  West  Side  Street  Railroad  Company  was  a  party  to  the  contract,  it 
became  obligated  to  carry  passengers  from  Gordon  avenue  to  the  east- 
em  terminus  of  the  Woodland  avenue  line  throughout  the  term  of  its 
franchise.  The  consolidated  company  assiuned  this  obligation.  It 
follows  that  there  was  necessarily  granted  to  the  consolidated  company 
a  right  to  do  the  thing  which  it  had  obligated  itself  to  do. 

The  ordinance  of  April  8,  1887,  admitted  in  the  answer  to  have  been 
passed,  by  which  the  Woodland  Avenue  &  West  Side  Street  Rail- 
road Company  extended  its  lines  of  railroad  in  Franklin  avenue,  which 
ordinance  was  accepted  by  the  company,  has  the  provision,  ''and 
the  right  herein  granted  shall  terminate  with  the  present  grant  of  the 
main  line,  to  wit,  on  the  10th  day  of  February,  1908" ;  and  the  various 
other  ordinances,  of  August  12,  1887,  June  20,  1892,  August  1,  1892, 
August  22,  1892,  all  containing  substantially  the  same  knguage,  may 
be  regarded  also  as  contracts  which  in  terms  provide  that  the  franchise 
shall  not  end  until  the  date  therein  mentioned.  If  treated  as  recitals, 
merely,  thev  are  conclusive  of  the  intention  of  the  parties  in  the  original 
contract  of  consolidation.  These  ordinances  related  not  only  to  the 
line  of  railway  formerly  operated  by  the  West  Side  Street  Railroad 
Company,  but  also  to  die  extensions  of  the  line  of  railway  operated 
before  the  consolidation  by  the  Woodland  Avenue  Railway  Company. 

It  is  admitted  by  the  answer  that  on  the  22d  day  of  March,  1889,  the 
city  council  of  the  city  of  Cleveland  passed  an  ordinance  authorizing 
the  Woodland  Avenue  &  West  Side  Street  Railroad  Company  to  use 
electricity  in  the  operation  of  its  street  railroad,  in  the  words  and  figures 
set  out  in  the  bill,  and  hereinbefore  fully  quoted.  By  the  first  section 
of  this  ordinance  it  is  provided  that  the  Woodland  Avenue  &  West 
Side  Street  Railroad  Company  is  granted  permission  to  operate  its  entire 
line  of  street  railroad,  as  the  same  now  exists,  with  any  and  all  exten- 
sions that  may  hereafter  be  made  thereto,  by  electricity  as  a  motive 
power,  using  such  electric  plant  in  the  public  streets  as  shall  be  accept- 
able to  the  board  of  improvements,  and  for  such  purpose  said  company 
shall  have  the  right  to  erect  and  maintain  poles,  wires,  fixtures,  and 
conduits,  and  all  other  appliances  or  appurtenances  that,  in  the  opinion 
of  said  board,  shall  be  found  necessary  to  successfully  operate  its  street 
railroad  by  dectricity.  By  the  ninth  section  it  is  provided  that  said 
railroad  company  shall,  in  writing,  accept  the  permission  and  priv- 
ilege granted,  and  agree  to  compl]^  therewith.  By  the  seventh  section 
it  is  provided  that  the  grant  "herein  made"  shall  be  in  force  from  and 
after  the  date  of  the  passage  and  legal  publication  of  the  ordinance, 
and  the  written  acceptance  of  the  same  by  said  company,  and  said  com- 
pany shall  have  the  right  to  maintain  and  operate  its  present  line,  and 
any  and  all  extensions,  until  the  expiration  of  the  present  grant  of  said 
company,  to  wit,  on  the  10th  day  of  February,  1908. 

This  is  a  contract  between  the  city  of  Cleveland  and  the  Woodland 
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Avenue  &  West  Side  Street  Railroad  G)inpanyy  which,  in  express  Ian** 
guage,  fixes  the  termination  of  its  then  exiting  rights  on  the  10th  day 
of  February,  1908.  Upon  the  faith  of  the  contract,  and  in  pursuance 
of  ita  agreement,  the  consolidated  company  spent  a  large  amount  of 
money.  The  dty  of  Cleveland,  under  the  statutes  of  the  state  of  Ohio 
regulating  its  authority,  undoubtedly  had  the  power  to  enter  into  this 
contract.  By  section  3443  of  the  Revised  Statutes  of  Ohio  it  is  pro- 
vided: 

"Conndl  or  the  commissioners,  as  the  case  may  be,  shall  have  the  power 
to  fix  the  terms  and  conditions  upon  which  snch  street  rallwaya  may  he  eoo- 
structed,  operated,  extended  and  consolidated.*' 

After  quoting  this  statute,  the  Supreme  Court  of  the  United  States, 
in  Cleveland  v.  Cleveland  City  Railway  Company,  hereinbefore  re- 
ferred to,  says: 

"The  statutes  show  that  there  was  lodged  by  the  Legislatnies  of  Ohio  In 
the  municipal  council  at  Cleveland  comprehensive  power  to  contract  with 
street  railway  compaDies  with  respect  to  the  terms  and  conditions  upon  which 
snch  roads  might  be  constructed,  operated,  or  consolidated;  the  only  limita- 
tion upon  that  power  being  that,  in  case  of  an  extension  or  oonsolldatiMi,  no 
increase  in  the  rate  of  fare  should  be  allowed." 

By  section  2501  of  the  Ohio  Statutes,  which  relates  to  the  granting 
of  franchises,  it  is  provided  that  "the  council  may  renew  any  such  grant 
at  its  expiration  upon  such  conditions  as  may  be  considered  conducive 
to  the  public  interest."  By  the  decision  of  the  Supreme  Court  of  Ohio 
in  State  v.  East  Cleveland  Railroad  Company,  27  Wkly.  Law  Bui.  64, 
it  was  decided  that  the  renewal  of  a  grant  could  be  made  prior  to  the 
expiiation  of  the  original  grant. 

That  all  of  the  ordinances  which  have  been  referred  to  in  this  opin- 
ion were  authorized  contracts  between  the  city  of  Cleveland  and  this 
street  railway  company,  or  some  one  of  its  predecessors  in  interest,  has 
been  decided  by  the  Supreme  Court  of  the  United  States  in  the  cause 
referred  to.  This  appears  from  the  quotations  from  that  decision  here- 
inbefore made.  In  all  of  these  ordinances  or  contracts  it  is  expressly 
provided  that  the  expiration  of  the  right  of  the  street  railway  com- 
pany shall  be  on  the  10th  day  of  February,  1908.  The  performance  of 
the  obligations  assumed  by  the  railroad  company  by  its  acceptance  of 
these  ordinances  required  that  the  g^rant  should  be  extended  to  that 
date.  That  the  ordinance,  the  passage  and  threatened  enforcement  of 
which  is  complained  of,  is  adapted  to  impair  these  contracts,  is  plain, 
since  the  enforcement  of  the  ordinance  would  put  into  the  possession 
of  the  Forest  City  Railway  Company  the  tracks  and  lines  mentioned  in 
the  ordinance,  over  which  the  complainant  has  been  given  a  right  to 
operate  at  least  until  the  year  1908. 

Because  it  is  unnecessary,  the  court  refrains  from  interpreting  the 
eflFect  upon  the  complainant  of  the  ordinance  of  February  19,  1894, 
providing  for  the  establishment  of  a  cross-town  line  upon  Willson  ave- 
nue, to  be  operated  in  connection  with  the  other  systems  of  railway  then 
in  m>eration. 

Tlie  other  defendant,  the  Forest  City  Railway  Company,  depends 
for  its  rights  upon  the  validity  of  the  ordinance  attacked  in  this  suit. 
If  the  ordinance  complained  of  impairs  the  obligation  of  a  contract,  it 


Digitized  by 


Google 


378  185  FBDBRAL  BBPOBTBB. 

is  because  it  attempted  to  vest  the  Forest  City  Railway  Company  with 
the  rights  which  by  contract  belong  to  the  complainant 

For  the  above  reasons,  I  conclude  that  the  ordinance  of  January  11^ 
1904,  was  passed  in  violation  of  the  Constitution  of  the  United  States, 
and  is  and  was  a  nullity.  Final  decree  may  be  drawn  in  accordance 
with  this  opinion. 


Bx  parte  NG  QUONO  MINQ. 

(District  Court,  &  D.  New  York,    February  ©t  1905.) 

0HIHE8B  Exclusion — Scopk  or  Tbbatibs  and  LBoisLATioif — Chirbss  Pebson 
Othxb  than  Labobkb  Pbbviouslt  DoKicnjBo  IN  Unitbo  States. 

Neither  the  Chinese  treaty  of  1880,  nor  sabsequent  legislation  relating^ 
to  Chinese  exclusion,  has  any  relation  to  Chinese  persons,  not  of  the  labor- 
ing class,  who  were  at  the  time  of  the  adoption  of  that  treaty  domiciled 
in  the  United  States,  and  who  hare  since  continued  to  reside  therein ;  and 
such  a  person  who  temporarily  leayes  the  country,  with  the  intention  of 
returning,  cannot  be  excluded  on  his  return  because  he  Is  not  included  in 
one  of  the  classes  expressly  excepted  from  the  operation  of  the  exclusion 
acts,  and  who  alone  are  permitted  to  enter  the  United  States  by  rules  1 
and  2  of  the  regulations  adopted  by  the  Department  of  Commerce  and 
Labor ;  such  rules  being  applicable  only  to  persons  seeking  to  enter  for 
the  first  time. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  2,  Cent  Dig.  Aliens,  |  85. 

Citizenship  of  the  Chinese,  see  note  to  Gee  Fook  Sing  ▼.  United  States, 
1  C.  C.  A.  212;  Lee  Sing  Far  y.  United  States,  85  a  a  A.  332.] 

Max  J.  Kohler,  for  petitioner, 

William  Michael  Byrne,  Asst.  U.  S.  Atty. 

HOLT,  District  Judge.  These  are  writs  of  habeas  corpus  and  cer- 
tiorari to  test  the  legality  of  the  detention  at  Malone,  N.  Y.,  of  the  pe- 
titioner, a  Chinaman  applying  to  return  to  this  country.  The  peti- 
tioner came  to  this  country  46  years  ago,  and  has  had  a  domicile  of 
residence  at  San  Francisco  ever  since.  He  is  a  grand  master  of  the 
lodge  of  Freemasons  for  California,  and  has  been  for  some  time  dep- 
utized by  that  organization  to  travel  throughout  the  United  States  and 
Canada,  organizing  societies  of  his  countrymen  in  the  Masonic  order. 
In  May,  1894,  the  petitioner  obtained  a  certificate  of  residence  from  the 
collector  of  btemal  revenue  for  the  First  District  of  California.  The 
certificate  stated  upon  its  face  that  it  was  issued  to  a  person  other  than 
a  laborer,  giving  his  occupation  as  a  "Chinese  Masonic  organizer," 
Some  months  ago  he  went  to  Canada  to  organize  Masonic  lodges  among 
the  Chinese  there;  and,  on  attempting  to  return  to  this  country,  was 
detained  at  Malone,  and  refused  admission  by  the  Chinese  exclusion 
inspector,  whose  decision  was  affirmed  on  appeal  by  the  Secretary  of 
Commerce  and  Labor.  The  inspector  states  in  his  opinion  that  "it 
is  probable  ♦  ♦  *  that  this  person  is  what  he  claims  to  be.  How- 
ever, he  is  not  a  merchant,  a  teacher,  a  student,  or  a  traveler  for  curi- 
osity and  pleasure" — and  that  therefore  he  comes  under  the  provisions 
in  rule  2  of  the  regulations  promulgated  by  the  Secretary  of  Commerce 
and  Labor  in  regard  to  Chinese  immigration,  which  provide  that  "only 
those  Chinese  persons  who  are  expressly  declared  by  the  laws  and 
treaty  regulating  the  exclusion  of  Chinese  to  be  admissible  shall  be 
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allowed  to  enter  the  United  States/'  This  dedsion  was  affirmed  by  the 
.  Secretary  of  Commerce  and  Labor  on  the  same  ground,  namely,  that 
rule  2  governed  the  case. 

When  this  matter  was  first  submitted,  the  petitioner  was  not  pro- 
duced in  court,  and  no  proof  was  furnished  that  there  had  been  any 
agreement  between  counsel  waiving  his  production.  The  writs  were 
therefore  dismissed  on  the  ground  that  the  courts  in  the  Northern  Dis- 
trict, and  not  this  court,  had  jurisdiction.  A  motion  for  a  reargument 
was  made,  and  it  was  shown  upon  such  motion  that  there  had  been  an 
agreement  between  counsel  which  practically  admitted  that  the  re- 
spondent had  the  petitioner  in  his  custody  and  control,  and  which  agreed 
to  waive  his  production  in  this  court.  In  my  opinion,  such  a  stipulation 
conferred  jurisdiction  of  the  case  upon  this  court  in  the  same  manner 
as  though  the  petitioner  had  been  produced  in  court,  as  was  recently 
held  in  the  Case  of  Fong  Yim,  134  Fed.  938.  As  this  petitioner  had 
been  domiciled  in  this  country  for  a  great  many  years,  and  had  a 
domicile  of  residence  here  before  any  Chinese  exclusion  laws  were 
adopted,  I  think  that  the  decision  of  the  inspection  officers  is  not  final, 
and  that  he  had  a  right  to  test  the  legality  of  the  decision  upon  habeas 
corpus,  on  the  grounds  stated  in  my  opinion  in  the  Case  of  Fong  Yim. 

The  question  on  the  merits  in  this  case  is  whether  rules  1  and  2  of 
the  Chinese  regulations  prescribed  by  the  Secretary  of  Commerce  and 
Labor  are  valid  as  to  a  Chinaman  domiciled  in  this  country,  not  of  the 
laboring  class,  who,  having  left  the  country  temporarily,  without  any 
intention  of  abandoning  his  domicile,  desires  to  return,  and  who  is  not 
included  in  one  of  the  dasses  of  persons  dedared  to  be  entitled  to  enter 
tmder  rule  1. 

The  sixth  artide  of  the  treaty  of  1868  provides  that: 

"Chinese  subjectB  visiting  or  residing  in  the  United  States  shall  enjoy  the 
same  privUeges,  immunities,  and  exemptions,  in  respect  to  travel  or  residence, 
as  may  there  be  enjoyed  by  the  citizens  or  subjects  of  the  most  favored  na- 
tlona" 

When  this  treaty  was  ratified  the  petitioner  had  lived  in  this  country 
about  10  years,  and  then  had  a  domicile  of  residence  at  San  Francisco. 
The  treaty  of  1868  is  still  in  full  force,  except  as  it  may  have  been  modi- 
fied by  subsequent  treaties  or  acts  of  Congress. 

The  Chinese  treaty  of  1880  states,  in  its  preamble,  that : 

'The  government  of  the  United  States,  because  of  the  constantly  increasing 
immigration  of  Chinese  laborers  to  the  territory  of  the  United  States^  and  the 
embarrassments  consequent  upon  such  immigration,  desires  to  negotiate  a 
modiilcatlon  of  the  existing  treaties." 

The  first  artide  provides  that: 

^Whenever,  in  the  opinion  of  the  government  of  the  United  States,  the  com- 
ing of  Chinese  laborers  to  the  United  States,  or  their  residence  therein,  affects 
or  tlureatens  to  affect  the  interests  of  that  country,  *  *  *  the  government 
of  China  agrees  that  the  government  of  the  United  States  may  regulate,  limit, 
or  suspend  such  coming  or  residence.*' 

The  second  article  provides  that: 

"Chinese  subjects,  whether  proceeding  to  the  United  States  as  teachers,  ita- 
dents,  merchants,  or  from  cariosity,  together  with  their  body  and  household 
servants,  and  Chinese  laborers  who  are  now  in  the  United  States  shall  be 
Allowed  to  go  and  come  of  their  own  free  will  and  accord,  and  iaihall  be  a^ 


Digitized  by 


Google 


S8Q     '  IW  FWSiUlEi  BBPOBTBB. 

corded  all  the  rights,  prlyilegefl^  Immtmitiea,  and  exceptloiia  which  are  aecorded 
to  the  dtiBens  and  snbjecta  of  the  moat  fayored  nationa.** 

It  will  be  observed  that  the  whole  object  of  this  treaty  was  substan- 
tially to  exclude  Chinese  laborers ;  that  it  expressly  permitted  Qiinese 
subjects  who  were  teachers,  students,  merchants,  or  traveling  for 
curiosity,  to  go  and  come  of  their  own  free  will;  and  that  no  reference 
is  expressly  made  to  those  Chinese  persons,  not  of  the  laboring  class, 
who  were  at  the  time  of  the  adoption  of  the  treaty,  domiciled  in  the 
United  States.  This  treaty,  it  scans  to  me,  has  sole  reference  to  per- 
sons thereafter  coming  into  the  United  States.  The  history  of  the  ne- 
gotiations between  the  commissioners  of  the  two  countries  which  re- 
sulted in  the  adoption  of  this  treaty,  a  full  account  of  which  is  given 
in  the  case  of  United  States  v.  Ah  Fawn  (D.  C.)  67  Fed.  591,  estab- 
lishes, in  my  opinion,  that  under  its  provisions  Cragress  had  the  right 
to  exclude  all  Chinese  subjects  thereafter  coming  to  this  country,  ex- 
cept the  classes  mentioned  in  the  treaty;  that  is  to  say,  teachers, 
students,  merchants,  or  persons  traveling  for  curiosity,  together  with 
their  body  and  household  servants.  The  first  exclusion  act,  passed  in 
1882  (Act  May  6,  1882,  c  126,  22  Stat.  68  [U.  S.  Comp.  St.  1901,  p. 
1305]),  after  the  adc^tion  of  the  treaty  of  1880,  provided  that  there- 
after it  should  not  be  lawful  for  any  Chinese  laborer  to  come  into  the 
United  States,  but  contained  no  provision  in  reference  to  what  Chinese 
subjects,  other  than  laborers,  might  come  in,  except  the  thirteenth  sec- 
tion (22  Stat.  61  [U.  S.  Comp.  St.  1901,  p.  1311]),  providing  that  the 
act  should  not  apply  to  diplomatic  and  other  officers  of  the  Chuiese  gov- 
ernment traveling  upon  the  business  of  that  government;  but  the 
amendatory  act  of  1884  (Act  July  6,  1884,  c.  220,  23  Stat.  116  [U.  S. 
Comp.  St.  1901,  p.  1307])  provides,  in  section  6,  that  "every  Chinese 
person,  other  than  a  laborer,  who  may  be  entitled  by  the  said  treaty 
or  this  act  to  come  within  the  United  States,  and  who  shall  be  about  to 
come  to  the  United  States,  shall  obtain  the  permission  of  and  be  identi- 
fied as  so  entitled  by  the  Chinese  government,"  to  be  evidenced  by  a 
certificate  to  be  issued  by  the  government,  stating  various  particulars. 
The  Supreme  Court  held  in  the  case  of  Lau  Ow  Bew,  144  U.  S.  47,  12 
Sup.  Ct  617,  36  L.  Ed.  340,  that  this  section  did  not  apply  to  Chinese 
merchants  already  domiciled  in  the  United  States,  who,  having  left  the 
country  for  temporary  purposes,  animo  revertendi,  seek  to  re-enter  it 
on  their  return  to  their  business  and  their  homes,  and  that  they  have 
a  legal  right  to  enter  without  any  certificate. 

The  act  of  September  13,  1888,  c.  1016,  26  Stat  476  [U.  S.  Comp. 
St  1901,  p.  1312],  entitled  "An  act  to  prohibit  the  coming  of  Chinese 
laborers  to  the  United  States,"  provides,  in  the  first  section,  that : 

'<Froin  and  af tor  the  date  of  the  exchange  of  ratifieations  of  the  pending 
treaty  between  the  United  States  of  America  and  the  Bmperor  of  China,  signed 
March  12»  1888,  it  shall  be  unlawful  for  any  Chinese  person,  whether  a  subject 
of  China  or  of  any  other  power,  to  enter  the  United  States,  ezc^t  as  her^n* 
after  provided." 

The  second  section  provides  that  "Chinese  officials,  teachers,  students, 
merchants,  or  travelers  for  pleasure  or  curiosity,  shall  be  permitted  to 
enter  the  United  States"  under  certain  conditions.  These  sections  of 
the  act  of  1888,  if  they  had  ever  taken  effect,  would,  I  think,  have  au- 
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thorized  the  exdasioti  of  all  Chinese  persons  coming  to  this  country, 
after  the  passage  of  the  act,  who  were  not  included  in  the  categories 
in  the  second  section.  But  the  treaty  of  1888  was  never  ratified  (Li 
Sing  V.  United  States,  180  U.  S.  486,  21  Sup.  Ct  449,  46  L.  Ed.  634), 
and  therefore  those  provisions  of  the  act  of  September  13, 1888,  which 
were  to  take  effect  after  the  ratification  of  the  treaty  never  went  into 
effect  There  was  considerable  discussion  whether  any  part  of  the  act 
ever  went  into  effect;  some  holding  that  the  entire  act  was  dependent 
upon  the  ratification  of  the  treaty,  and  others  that  certain  sections — 
from  5  to  14,  inclusive — ^were  independent  legislation,  which  went  at 
once  into  effect  irrespective  of  the  ratification  of  the  treaty.  Apparent- 
ly to  settle  doubts  on  this  question,  by  the  act  of  April  29,  1902,  c. 
641,  32  Stat.  176,  sections  5  to  14  of  the  act,  with  the  exception  of  sec- 
tion 12,  were  re-enacted;  but  I  am  not  aware  that  any  one  has  ever 
claimed  that  sections  1  and  2  of  that  act  [U.  S.  Comp.  St  Supp.  1903, 
p.  189]  ever  became  operative,  and  I  think  that  it  is  clear  that  they  never 
did. 

The  act  of  189g  provided  that  all  Chinese  laborers  within  the  United 
States  should  apply  for  a  certificate  of  residence,  and  the  sixth  section 
provided  that: 

"Any  Cbinese  person,  other  than  a  Chinese  laborer,  haying  a  right  to  be 
and  remain  in  the  United  States,  desiring  such  certificate  as  evidence  of  such 
right,  may  apply  fo;  and  receive  the  same  without  charge.*' 

This  provision  obviously  does  not  compel  any  person  other  than  a 
Chinese  laborer,  having  a  right  to  remain  in  the  United  States,  to  take 
out  such  a  certificate.  The  only  object  of  taking  out  such  a  certificate 
by  a  Chinese  nonlaborer  domiciled  in  this  country  is  for  him  to  have  a 
convenient  mean?  of  proof  of  his  right  to  remain  here.  This  act  of 
181»2  was  the  one  under  which  the  petitioner  took  out  his  certificate, 
which  stated  upon  its  face  that  he  was  a  person  other  than  a  laborer, 
and  which  described  him  as  a  "Chinese  Masonic  organizer." 

No  other  act  of  Congress  has  been  called  to  my  attention  which 
enumerates  any  class  of  persons,  other  than  laborers,  who  shall  be 
permitted  to  enter  the  United  States.  The  Chinese  treaty  of  1894, 
however,  which  recites  that  "the  government  of  China,  in  view  of  the 
antagonism  and  much  deprecated  and  serious  disorders  to  which  the 
presence  of  Chinese  laborers  has  given  rise  in  certain  parts  of  the 
United  States,  desires  to  prohibit  the  emigration  of  such  laborers  from 
China  to  the  United  States,"  provides,  in  the  first  section,  that  "for 
a  period  of  ten  years,  *  *  *  the  coming,  except  under  the  condi- 
tions hereinafter  specified,  of  Chinese  laborers  to  the  United  States 
shall  be  absolutely  prohibited."  The  third  section  provides  that  "the 
provisions  of  this  convention  shall  not  affect  the  right  at  present  en- 
joyed by  Chinese  subjects,  being  officials,  teachers,  students,  merchants, 
or  travelers  for  curiosity  or  pleasure,  but  not  laborers,  of  coming  to  the 
United  States  and  residing  therein."  This  treaty  of  1894,  however, 
has  recently  been  abrogated. 

In  1903,  the  Secretary  of  Commerce  and  Labor  promulgated  certain 
Chinese  regulations.    Rule  1  provides  that : 

'^nder  the  provisions  of  the  laws  and  treaties  in  relation  to  the  exclusion 
of  Chinese  persons,  only  such  persons  as  are  registered  Chinese  laborers,  offl- 
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dali  of  tbe  Ghlneie  gov^iuiient,  teachers,  vtadents,  traTelers  for  curiosity  or 
pleasure,  merchants  and  their  lawful  wives  and  minor  children,  laborars  sedc- 
ing  in  good  faith  to  pass  through  the  country  to  fcnreign  territory,  seamen  as 
proyided  in  rules  15  and  16,  and  persons  whose  physical  condition  necessitates 
immediate  hospital  treatment  shall  be  permitted  to  land  at  any  port  of  tbe 
United  States." 

Rule  2  provides  that: 

"Only  those  Ohinese  persons  who  are  expressly  declared  by  the  laws  and 
treaty  relating  to  the  exclusion  of  Chinese  to  be  admissible  shall  be  allowed 
to  enter  the  United  States,  and  those  only  upon  compliance  with  the  require- 
ments of  said  laws  and  treaty  and  of  regulations  issued  thereunder.  See  Op. 
Atty.  Genl.,  vol.  xxii,  p.  132." 

The  opinion  of  the  Attorney  General  referred  to  in  this  rule  was 
given  in  respect  to  an  application  of  certain  Chinese  persons  who  soaght 
admission  to  the  United  States  for  the  first  time.  In  the  course  of  that 
opinion,  the  Attorney  General  says  that  in  respect  to  Chinese  legisla- 
tion— 

"It  may  be  stated  comprehensively  that  the  result  of  the  whole  body  of  these 
laws,  and  decisions  thereon,  is  to  determine  that  the  true  theory  is  not  that 
all  Chinese  persons  may  enter  this  country  who  are  not  forbidden,  but  that 
only  those  are  entitled  to  enter  who  are  expressly  allowed.** 

It  is  not  necessary  to  determine  in  this  case  whether  no  Chinese  per- 
sons except  those  affirmatively  designated  as  being  entitled  to  enter 
by  the  existing  treaties,  and  who  are  comprehensively  enumerated  in 
rule  1,  have  a  right  to  enter.  The  question  in  this  case  is  whether  a 
Chinese  person  who  has  had  a  domicile  of  residence  in  tfiis  country 
from  a  period  before  any  treaties  or  laws  relating  to  the  exclusion  of 
Chinese  existed,  and  who  has  temporarily  left  the  country,  without 
any  intention  of  abandoning  his  domicile,  and  with  the  intention  of 
returning,  can  be  excluded  from  returning  because  he  is  not  included 
in  one  of  the  classes  designated  in  rule  1.  The  petitioner  in  this  case 
is  not  a  laborer,  or  an  official,  a  teacher,  a  student,  a  traveler,  or  a  mer- 
chant He  is  described  in  the  certificate  as  a  "Chinese  Masonic  organ- 
izer." The  proof  shows  that  he  is  a  man  of  high  standing  in  that  or- 
der, and  is  employed  by  that  organization  in  promoting  its  interests. 
I  am  not  a  Mason,  but  I  believe  that  that  great  and  ancient  order  is 
one  whose  objects  are  praiseworthy,  and  whose  influence  is  beneficent ; 
and  I  think  that  it  may  be  assumed  that  a  man  who  occupies  a  high 
position  in  it,  and  who  is  employed  by  it  to  work  in  its  interests,  is 
a  man  of  character,  capacity,  and  intelligence.  I  can  see  no  reason  to 
doubt  that  he  had,  under  the  treaties  between  this  country  and  China, 
which  were  concluded  after  he  had  adopted  this  country  as  his  place 
of  residence,  a  right  to  continue  his  residence  in  this  country,  and  the 
certificate  issued  to  him  in  1894  officially  admits  it  I  can  see  nothing 
in  the  treaties  or  the  laws  in  relation  to  Chinese  exclusion,  which  were 
avowedly  passed  to  prevent  the  evil  of  the  immigration  of  Chinese  la- 
borers, which  applies  to  such  a  case  as  this.  If  this  petitioner  had  a 
right  of  domicile  in  this  country,  protected  by  the  treaties,  I  cannot  be- 
lieve that  the  fact  that  he  took  a  temporary  journey  across  the  line 
into  Canada,  with  the  intention  of  returning,  has  abrogated  that  right 
Suppose  that  a  Chinese  merchant,  domiciled  for  years  in  this  country. 
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liaving  acquired  a  fortune,  should  retire  from  business^  and  conclude 
to  adopt  this  country  as  his  permanent  residence,  or  that  a  Chinese 
minister,  sent  to  this  country  as  a  representative  of  his  government, 
should  determine,  after  the  close  of  his  official  service,  to  establish  his 
residence  in  this  country,  and  continue  to  reside  here  for  the  rest  of  his 
life,  which  admittedly  he  would  have  a  right  to  do  under  the  treaties 
existing  between  this  country  and  China.  Such  a  person,  by  the  sup- 
position, would  be  no  longer  a  merchant  or  an  official,  or  within  any 
of  the  classes  desienated  in  any  of  the  treaties  or  laws  as  being  entitled 
to  enter.  Can  it  be  claimed  that,  if  he  ventured  to  take  a  temporary 
trip  to  Canada  for  a  few  days  or  weeks,  or  to  Europe  for  a  few  months, 
he  would  thereby  lose  the  right  to  return  to  his  adopted  home  and  to 
continue  to  reside  in  this  country?  I  think  that  there  is  a  radical  dis- 
tinction between  the  case  of  aliens  domiciled  in  this  country,  and  that  of 
those  seeking  for  the  first  time  to  enter  this  country.  The  United 
States  Supreme  Court,  in  the  case  of  Lau  Ow  Bew  v.  United  States, 
144  U.  S.  47,  61,  12  Sup.  Ct  517,  36  L.  Ed.  340,  states  that : 

"Chinese  merchants  domlcllGd  In  the  United  States,  and  In  China  only  for 
temporary  purposes,  animo  rerertendl,  do  not  appear  to  ns  to  occupy  the  pre- 
dicament of  persons  'who  shall  be  about  to.  come  to  the  United  States/  when 
they  start  on  their  return  to  the  country  of  their  residence  and  business.  The 
general  terms  used  should  be  limited  to  those  persons  to  whom  Congress  mani- 
festly Intended  to  apply  them,  and  they  would  etidentlj  be  those  who  are 
about  to  c<Hne  to  the  United  States  for  the  first  time." 

In  my  opinion,  this  language  is  equally  applicable  to  persons  other 
than  merchants  who  have  a  right  of  domicile  in  this  countiy  under  exist- 
ing treaties  and  laws.  See,  also.  United  States  v.  Mrs.  Gue  Lim,  176 
U.  S.  459,  468,  20  Sup.  Ct  415,  44  L.  Ed.  644. 

It  was  held  in  United  States  v.  Chin  Fee  (D.  C.)  94  Fed.  828,  that  a 
Chinese  physician,  not  a  laborer,  who  resided  in  this  country  for  several 
years,  registered  as  permitted  by  the  statute,  and  afterwards  went  to 
China  temporarily,  intending  to  return,  was  entitled  to  remain  in  the 
United  States  after  his  entry,  although  his  occupation  is  not  one  of 
those  stated,  in  terms,  in  the  treaties  or  the  rules. 

The  cases  of  United  States  v.  Ah  Fawn  (D.  C.)  67  Fed.  691,  and  Lee 
Ah  Yin  v.  United  States,  116  Fed.  614,  64  C.  C.  A.  70,  dted  in  the  de- 
cision of  the  Secretary  of  Commerce  and  Labor,  do  not  seem  to  me  to 
be  applicable  to  this  case.  The  case  of  United  States  v.  Ah  Fawn 
simply  held  that  a  Chinaman,  who  is  described  as  a  gambler  and  a  crim- 
inal commonly  called  a  "highbinder,"  although  not  technically  a  labor- 
er, was  included  in  the  general  term  of  "laborer,"  as  employed  in  the 
treaties  and  acts  of  Congress.  The  case  of  Lee  Ah  Yin  v.  United  States 
held  that  an  immoral  woman,  although  not  technically  a  laborer,  was 
included  in  the  same  class.  Any  general  expressions  in  the  opinions 
in  those  cases  are  to  be  construed  in  the  light  of  the  actual  questions 
presented  for  determination. 

I  think  that  the  existing  treaties  and  laws  did  not  authorize  the  estab- 
lishment of  rules  preventing  the  return  to  this  country  of  a  Chinese  per- 
son, not  a  laborer,  who  has  a  right  of  domicile  in  this  country,  and  who 
has  left  it  temporarily,  with  the  intention  of  returning,  and  that  the  pro- 
visions of  rules  1  and  2  of  the  Chinese  regulations,  which  provide  that 
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only  Chinese  persons  of  certain  designated  classes  hafve  a  right  to  enter 
this  country,  are  not  applicable  to  the  petitioner. 

My  conclusion  is  that  the  petitioner  should  be  discharged  ftom  it- 
tention  and  permitted  to  enter  this  country. 


O'REILLY  DE  GAMARA  T.  BROOKE. 

(IMstrlct  Court,  B.  D.  New  Tork.     February  27,  1909.) 

L  OFncsBS  OF  Unitbd  States— Cith.  Liabiutt  tob  Tobts— Hiutabt  Ck)T- 
KBNOB  OF  Cuba. 

The  military  governor  of  Cnba,  appointed  by  and  representing  the 
United  States  during  its  temporary  occupation  of  the  island  after  the 
conclusion  of  peace,  pursuant  to  the  treaty  of  Paris,  is  not  exempt  from 
personal  liability  for  a  tort  committed  in  liis  official  capacity  against  an 
indlTldual  in  the  course  of  the  ciyil  administration  of  the  affairs  of  the 
country. 

2.  Spanish  Treaty  of  1880  —  Mhjtabt  Occupatiow  of  Cuba  —  Pbopebtt 
Rionrs  of  RESiDEirra. 

As  alleged  in  her  complaint,  plaintiff,  a  Spanish  subject,  and  resident 
of  the  city  of  Havana,  through  purchase  by  her  ancestors  was  the  owner 
of  a  hereditary  alienable  office  created  by  the  Spanish  crown  known  as 
the  "Alguacil  Mayor  of  Havana,"  pertaining  to  which  as  a  personal  or 
property  right  was  the  exclusive  franchise  or  right  to  conduct  the  slaugh- 
ter of  cattle  in  the  city  of  Havana,  which  franchise  had  always  been 
recognized  by  the  Spanish  government  as  a  valuable  property  right,  of 
which  the  owner  could  not  be  deprived  without  compensation.  Defend- 
ant, while  military  governor  of  Cuba  in  1809,  during  its  occupancy  by 
the  United  States,  and  in  time  of  peace,  by  an  executive  order  abolished 
the  office,  and  transferred  the  appurtenant  franchise  to  the  city  of  Ha- 
vana. Such  order  did  not  purport  on  its  face  to  have  been  made  in  the 
Interest  of  the  public  health  or  in  the  exercise  of  any  police  power,  but, 
so  far  as  appeared,  the  transfer  was  purely  arbitrary.  The  treaty  of 
Paris,  pursuant  to  which  the  American  occupation  was  held,  provided 
that  '*the  United  States  will,  so  long  as  such  occupation  shall  last,  as- 
sume and  discharge  the  obligations  that  may  under  international  law 
result  from  the  fact  of  its  occupation  for  the  protection  of  life  and  prop- 
erty," and,  further,  that  **the  relinquishment  of  Spanish  sovereignty  shall 
not  be  held  to  impair  the  property  or  rights  which  by  law  belong  to  the 
peaceful  possession  of  property  of  all  kinds  of  private  individuals  of 
whatsoever  nationality  such  individuals  may  be."  Held,  on  demurrer, 
that  plaintiff's  franchise  was  private  property  within  the  protection  of 
the  treaty,  and  of  which  she  could  not  lawfully  be  deprived  without 
compensation ;  that  the  fact  that  such  franchise  was  a  monopoly,  which 
would  be  void  under  the  laws  of  the  United  States  or  by  the  common 
law,  was  immaterial,  it  being  valid  and  protected  by  the  law  of  Spain. 

8.  Officers  of  United  States— Liabilitt  fob  Pbivatb  Pbopebtt  Taken. 

If  an  officer  of  the  United  States  takes  the  property  of  a  private  per^ 
son  for  public  use  without  compensation,  he  is  liable  in  tort  for  the  tree" 
pass,  although  the  government  may  also  be  liable  on  an  Implied  contract 

On  Demurrer  to  Complaint. 

Coudert  Bros.  (Paul  Fuller  and  Frederick  R.  QDudert,  of  coun- 
sel), for  plaintiff. 
Charles  W.  Russell,  Special  Asst  Atty.  Gen.,  for  defendant. 

HOLT,  District  Judge.    This  is  a  demurrer  to  a  complaint  on 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
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cause  of  action.  The  action  is  brought  by  the  Countess  of  Buena 
Vista,  a  subject  of  the  King  of  Spain,  and  a  resident  of  the  city  of 
Havana,  against  Maj.  Gen.  John  R.  Brooke,  who  was,  in  the  year 
1899,  military  governor  of  the  Island  of  Cuba,  to  recover  damages 
caused  to  the  plaintiff  by  an  order  of  Gen.  Brooke  abolishing  a  right 
or  franchise  to  slaughter  cattle  in  the  city  of  Havana,  owned  by  the 
plaintiff.  The  action  is  brought  in  this  court  under  the  provisions 
of  subdivision  16  of  section  563  of  the  United  States  Revised  Stat- 
utes [U.  S.  Comp.  St.  1901,  p.  459],  which  confers  jurisdiction  upon 
the  United  States  District  Courts  of  all  suits  brought  by  an  alien 
for  a  tort  in  violation  of  the  law  of  nations  or  of  a  treaty  of  the 
United  States.  The  substantial  facts  alleged  in  the  complaint  are : 
That  in  1728  an  ancestor  of  the  plaintiff  purchased,  with  the  con- 
sent and  approval  of  the  Spanish  crown,  an  hereditary  and  alienable 
office  known  as  the  "Alguacil  Mayor,"  or  "High  Sheriff,"  of  the 
city  of  Havana,  an  office  to  which  pertained  certain  purely  official 
functions,  such  as  the  perpetual  right  of  sitting  as  a  member  of  the 
municipal  council  of  Havana,  and  a  certain  personal  and  property 
right,  consisting  of  the  exclusive  franchise  or  right  to  manage  and 
conduct  the  slaughter  of  cattle  in  the  city  of  Havana,  and  to  charge 
for  each  head  of  catth  so  slaughtered  for  use  in  said  city  at  cer- 
tain specified  rates.  That  said  office  descended  by  inheritance  to 
the  plaintiff.  That  in  1859  the  Spanish  government  promulgated  a 
law  or  decree  relating  to  municipalities  in  the  Island  of  Cuba,  which 
provided,  in  substance,  for  the  extinction  of  the  political  functions 
of  said  office,  and  their  transfer  to  a  municipal  council,  to  be  elected, 
but  which  also  provided  that  the  emoluments  or  profits  of  the  office 
should  be  valued  and  paid  for,  and  that  until  such  payment  the 
holders  of  the  office  should  continue  in  the  receipt  of  its  emolu- 
ments. That  in  1878  the  Governor  General  of  Cuba  published  a 
decree,  having  the  force  of  law,  providing  that  the  perpetual  coun- 
cilors should  cease  to  perform  any  duties,  and  that  their  offices 
should  no  longer  be  counted  among  the  offices  of  the  municipal 
council,  the  members  of  which  thereafter  should  be  elected,  but 
which  also  provided  that  the  provisions  of  the  law  of  1869,  direct- 
ing that  the  perpetual  councilors  should  not  be  deprived  of  any 
emoluments  to  which  they  were  entitled  until  the  proper  indem- 
nification therefor  should  be  paid  to  them,  should  remain  in  force. 
That  proceedings  were  taken  for  the  condemnation  of  the  prop- 
erty rights  appurtenant  to  said  office,  but  were  never  completed, 
and  that  the  property  rights  remained  in  force  and  were  exercised 
by  the  plaintiff  down  to  the  time  of  the  Spanish  War.  That  in  per- 
forming such  service  the  plaintiff  employed  some  70  workmen,  50 
oxen,  and  more  than  20  carts,  and  incurred  great  expense  in  the 
maintenance  of  the  necessary  instrumentalities.  That  on  and  prior 
to  May  20,  1899,  the  whole  Island  of  Cuba  was  under  the  military 
jurisdiction  of  the  United  States,  in  pursuance  of  the  treaty  of  Pans 
of  December  10,  1898,  providing  for  the  relinquishment  of  the  Is- 
land of  Cuba  by  the  Spanish  government,  and  its  temporary  occu- 
pation by  the  United  States.  That  the  said  treaty  contained  the 
declaration  that  "the  United  States  will  so  long  as  such  occupation 
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4iall  last  assume  and  discharge  the  obligations  that  mBj  imdcr 
international  law  result  from  the  fact  of  its  occupation  for  the  pro- 
tection of  life  and  property/'  and,  further,  that  '"the  relinquishment 
of  Spanish  sovereign^  slutU  not  be  held  to  impair  the  property  or 
rights  which  by  law  belong  to  the  peaceful  possession  of  property 
of  all  kinds  of  private  individuals  of  whatsoever  nationality  such 
individuals  may  be";  that  on  said  May  20, 1899,  Brig.  Gen.  William 
Ludlow  was  governor  of  Havana,  and  that  on  that  day,  the  said 
city  of  Havana  and  Island  of  Cuba  being  in  profound  peace,  and 
completely  subject  to  the  dominion,  authority,  and  admmistration 
of  the  United  States  under  its  pledge  in  said  treaty  for  the  protec- 
tion of  property  and  of  all  rights  which  by  law  belong  to  the  peace- 
ful possession  of  property  by  private  individuals,  Gen.  Ludlow, 
without  notice  to  the  plaintiff,  or  affording^  her  any  opportunity  to 
be  heard,  and  without  any  complaint  of  the  manner  in  which  she 
was  exercising  her  said  rights  and  duties  and  conducting  the 
slaughter  of  animals  in  Havana,  issued  an  order  by  which  he  de- 
clared that  the  hereditary  grant  or  privilege  in  connection  with  the 
service  of  the  city  slaughter  house,  of  which  the  O'Reilly  family, 
its  grantees  or  lessees,  were  the  beneficiaries  by  inheritance  or  pur- 
chase from  the  original  grantee,  was  thereby  terminated  and  de- 
clared null  and  void.  That  the  city  of  Havana,  through  its  author- 
ized agents,  should  make  provision  for  the  execution  of  such  serv- 
ices as  should  be  necessary  in  connection  with  the  care  of  the 
slaughter  house,  the  killing  of  animals  for  food,  and  the  delivery  of 
meat  to  the  local  dealers  in  the  city,  and  to  that  end  should,  by  hire 
or  purchase,  procure  such  wagons,  carts,  and  draft  animals  and  en- 
gage such  services  as  might  be  necessary  for  the  purpose  in  ques- 
tion ;  and  that  the  present  owners  of  the  abrogated  privilege  mig^t 
seek  in  the  courts  the  establishment  and  valuation  of  such  equities 
or  legal  rights  as  they  might  believe  themselves  to  possess.  That 
the  plaintiff  appealed  from  this  order  to  the  defendant,  Maj.  Gen. 
Brooke,  the  military  governor  of  Cuba.  That  the  defendant  there- 
upon, on  August  17, 1899,  issued  an  order  affirming  the  order  of  Gen. 
Ludlow,  abolishing  the  old  alienated  office  known  as  "Alguacil 
Mayor  of  Havana,  together  with  all  rights,  duties,  and  privileges 
pertaining  thereto,  denying  the  right  of  the  claimants  to  receive  any 
of  the  emoluments  thereof,  and  providing  that  the  municipal  cor- 
poration of  Havana  might  adopt  proper  measures  to  provide  the 
necessary  means  of  performing  the  municipal  services  theretofore 
discharged  by  the  claimants  to  the  ownership  of  said  office.  That 
by  said  orders  the  plaintiff  was  deprived  of  the  rights  and  fran- 
chises granted  to  her  by  law,  and  was  thereafter  prevented  from 
receiving  the  emoluments  thereof.  That  the  said  act  of  the  defend- 
ant was  in  violation  of  the  said  treaty,  and  contrary  to  an  order  of 
the  President  of  the  United  States  issued  July  13,  1898,  which  pro- 
vided as  follows : 

"Though  the  powers  of  the  mUltary  occupant  are  absolute  and  mipreme 
and  Immediately  operate  upon  the  political  condition  of  the  inhabitants,  the 
immldpal  lawfl  of  the  conquered  territory,  Buch  as  affect  private  rights  of 
iienM>n  and  property  and  provide  for  the  pnniahment  of  erime,  are  ecmsid- 
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ered  u  contbniliig  to  force,  so  far  as  th^  are  compatible  with  ttie  new 
order  of  things,  until  tbey  are  suspended  or  superseded  by  tbe  occupylsf 
belligerent,  and  In  practice  tbey  are  not  usually  abrogated,  but  are  allowed 
to  remain  In  force  and  to  be  administered  by  ordinary  tribunals,  substan* 
tially  as  they  were  before  the  occupation.  •  •  •  One  of  the  most  Im- 
portant and  most  practical  problems  with  which  It  will  be  necessary  to  deal 
la  that  of  the  treatment  of  property.  •  •  •  Private  property,  whether 
belonging  to  indlTiduals  or  corporations,  la  to  he  respected  and  can  be  oon- 
flacated  <mly  fdr  causeu** 

That  the  act  of  the  defendant  in  issuing  said  order  was  contrary 
to  the  Constitution  and  laws  of  the  United  States,  and  in  violation 
of  the  provisions  of  the  treaty  of  Paris,  and  of  the  said  instructions 
of  the  President  of  the  United  States ;  that  it  was  a  confiscation  of 
the  plaintiffs  property,  and  was  wholly  unlawful,  tortious,  and  un- 
authorized on  the  part  of  the  defendant ;  and  that  it  was  also  in  con- 
travention of  the  said  Spanish  laws  of  1859,  and  of  said  decree  of 
1878.  Judgment  is  demanded  for  damages  alleged  to  amount  to 
$250,000. 

The  questions  involved  in  this  case  are  novel,  and  I  have  reached  a 
conclusion  with  hesitation.    The  counsel  for  the  defendant  claims  that 
the  action  of  Gen.  Brooke  was  a  governmental  act ;   that  he,  as  Gov- 
ernor General,  exercised  in  trust  either  the  sovereignty  of  the  people  of 
Cuba  or  sovereignty  as  representative  of  the  sovereignty  of  this  coun- 
try;   that  in  him  was  the  entire  legislative,  executive,  and  judicial 
power;  and  that  for  any  act  done  by  him  in  that  capacity  he  is  exempt 
from  suit,  under  the  general  principle  that  any  sovereign  is  exempt 
from  private  suit  for  a  governmental  act    There  are  undoubtedly  cases 
in  which  persons  exercising  substantially  sovereign  authority  fn  sub- 
ordination to  a  sovereign  power  have  been  held  exempt  from  liability. 
Thus  it  was  held  that  the  East  India  Company  was  exempt  from 
private  suit  in  respect  to  the  exercise  of  that  portion  of  its  power  in 
India   which  consisted  in  the  right  to  acquire,  retain,  and  govern  terri- 
tory, to  raise  and  maintain  armed  forces  by  sea  and  land,  and  to  make 
peace  or  war  with  the  native  powers  of  India.     Secretary  of  State  in 
Council  of  India  v.  Kamachee  Boye  Sahaba,  13  Moore,  P.  C.  22,  and 
cases  there  cited.    So  the  Lord  Lieutenant  of  Ireland  has  been  held  to 
be  exempt  from  liability  to  private  suit  for  acts  done  in  his  official 
capacity.     Sullivan  v.  Spencer,  Ir.  R.  6  C.  L.  173.    But  the  general 
rule  in  England  is  well  established  that  the  governor  of  an  English 
colony,  in  time  of  peace,  is  liabje  for  any  tort  committed  by  him,  un- 
authorized by  law.     Mostyn  v.  Fabrigas,  1  Cowp.  161.     In  Phillip  v. 
Eyre,  L.  R.  6  Q.  B.  1,  the  Governor  of  Jamaica  was  held  exempt  from 
liability  because  the  colonial  Legislature  had  passed  an  act  of  indemnity ; 
but  it  was  substantially  admitted  that  but  for  such  act  he  would  have 
been  liable  to  an  action  for  torts  alleged  to  have  been  committed  in  vio- 
lation of  law,  although  in  that  case  the  defendant  asserted  that  the  acts 
were  done  for  the  suppression  of  a  mutiny,  or  a  threatened  mutiny. 
So  it  is  well  established  that  officers  of  the  United  States  are  personally 
liable  for  torts  in  violation  of  law,  although  done  in  good  faith,  and  in 
supposed  obedience  to  acts  of  Congress  or  the  orders  of  superior  officers. 
Little  V.  Barreme,  2  Cranch,  170,  2  L.  Ed.  243 ;  Mitchell  v.  Harmony, 
13  How.  115,  U  L.  Ed.  76 ;  Bates  v.  Clark,  95  U.  S.  204,  24  L.  Ed.  47L 
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Similarly,  public  officers  of  any  kind  are  liable  personally  in  tnits  in 
tort  to  recover  damages  for  illegal  acts  done  in  their  official  capacity. 
This  rule  has  been  applied  to  tax  officers  enforcing  taxes  under  an  un- 
constitutional state  law.  The  Virginia  Coupon  Cases,  114  U.  S.,  5 
Sup.  Ct,  29  L.  Ed.,  particularly  Chaffin  v.  Taylor,  114  U.  S.  309,  5 
Sup.  Ct.  924,  962,  29  L.  Ed.  198 ;  Carter  v.  Greenhow,  114  U.  S.  317, 
5  Sup.  Ct.  928,  962,  29  L.  Ed.  202.  So  actions  in  ejectment  and  detinue 
may  be  brought  to  recover  property  held  without  legal  authority  by 
officers  of  the  United  States,  although  held  in  behalf  of  the  United 
States.  Grisar  v.  McDowell,  6  Wall.  363,  18  L.  Ed.  863;  United 
States  V.  Lee,  106  U.  S.  196,  1  Sup.  Ct.  240,  27  L.  Ed.  171.  So  a 
suit  for  the  infringement  of  a  patent  may  be  maintained  against  an 
officer  of  the  United  States,  personally,  who  infringes  a  patent  while 
doing  work  in  behalf  of  the  United  States.  Belknap  v.  Schild,  161 
U.  S.  10,  16  Sup.  Ct  443,  40  L.  Ed.  599. 

I  think,  under  these  decisions,  that  the  defendant  is  not  exempt  from 
personal  liability  in  this  action  on  the  ground  that  his  order  was  an 
exercise  of  sovereign  power.  His  act  was  not  an  act  done  by  a  military 
commander  in  time  of  war.  He  is  described  in  the  complaint  as  the 
military  governor  of  the  Island  of  Cuba,  but  it  is  also  alleged  in  the 
complaint  that  the  city  of  Havana  and  Island  of  Cuba  were  in  profound 
peace,  and  completely  subject  to  the  dominion,  authority,  and  adminis- 
tration of  the  United  States.  The  annulment  by  Gen.  Brooke  of  the 
plaintiff's  right  to  carry  on  the  slaughtering  business,  and  its  transfer 
to  the  city  of  Havana,  was  not  in  its  nature  a  military  act,  but  was 
essentially  an  act  done  in  the  course  of  civil  administration.  The  de- 
fendant's counsel  claims  that  the  plaintiff's  right  or  franchise  in  the 
slaughtering  business  was  a  kind  of  private  property,  the  protection  of 
which,  after  the  transfer  of  Cuba  to  this  country,  was  not  contemplated 
by  the  treaty.  It  was,  in  my  opinion,  clearly  property.  It  was  a  grant 
from  the  crown  of  Spain,  from  which  a  valuable  income  was  derived, 
and  it  was  just  as  genuine  property  as  if  it  had  been  a  gfrant  of  land 
from  which  rents  were  derived.  It  wa^  undoubtedly  a  kind  of  prop- 
erty which  does  not  exist  in  this  country.  It  was  a  pure  nwnopoly. 
Every  student  of  English  history  is  familiar  with  the  great  contro- 
versies about  monopolies  between  the  crown  and  the  English  nation 
in  the  reigns  of  Elizabeth  and  James  I,  resulting  in  the  decisions  of 
the  courts  that  they  were  void  at  common  law,  and  the  statute  of 
monopolies  declaring  them  illegal  by  act  of  Parliament.  They  have 
ever  since  been  held,  in  England  and  this  country,  to  be  void  at  common 
law,  and  are  now  prohibited  in  this  country  by  the  fourteenth  amend- 
ment to  the  Constitution.  In  the  Slaughter  House  Cases,  16  Wall 
36,  21  L.  Ed.  394,  the  state  of  Louisiana  had  incorporated  a  company, 
to  which  it  gave  the  exclusive  right  to  maintain  stockyards  and  places 
for  slaughtering  cattle  in  a  certain  part  of  the  dty  of  New  Orleans. 
The  validity  of  that  legislation  was  attacked,  and  the  minority  of  the 
court  were  of  the  opinion  that  it  was  void,  as  creating  a  monopoly. 
The  majority  of  the  court,  however,  held  that  it  was  valid  as  an  exer- 
cise of  the  police  power,  and  that  it  did  not  create  a  monopoly,  be- 
cause any  butcher  who  wished  to  carry  on  his  trade  was  authorized  to 
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do  it  at  the  oompan/s  establishment  But  it  was  practically  admitted 
in  the  opinion  of  the  majority  in  that  case  that  the  trade  of  a  butcher 
is  a  trade  which,  by  the  common  law,  any  man  is  free  to  enter  upon 
and  to  follow,  and  that  an  act  of  the  Legislature  conferring  upon  any 
particular  person  or  company  the  right  to  cany  on  the  trade  of  a 
butcher  in  any  community,  to  the  exclusion  of  all  other  butchers, 
would  be  void.  But  in  many  countries  monopolies  granted  by  the 
crown  are  a  perfectly  valid  species  of  property.  The  complaint  in  this 
case  alleges,  and  the  demurrer  admits,  that  the  plaintiff's  right  or  fran- 
chise always  was  and  always  has  been  recognized  as  private  property 
by  the  Spanish  law,  and  therefore,  in  the  interpretation  of  the  treaty, 
the  plaintiff's  right  or  franchise  must  be  held  to  have  been  private 
property. 

But  it  is  claimed  that,  being  a  kind  of  property  which  is  not  recog- 
nized in  this  country,  it  could  not  have  been  within  the  contempla- 
tion of  the  parties  to  the  treaty  that  it  should  be  protected  by  this  gov- 
ernment after  the  relinquishment  of  sovereignty  over  Cuba  and  the 
transfer  of  possession  to  the  United  States.  It  is  undoubtedly  a  kind  of 
property  which,  by  the  law  of  this  country,  could  be  at  any  time  abol- 
ished by  the  sovereign  power.  If  such  a  franchise  had  been  created  in 
this  country,  it  would  have  been  void  from  the  beginning  as  a  monopoly. 
But  it  is  well  settled  that  the  regulation  of  slaughter  houses  in  thickly 
settled  communities  is  a  part  of  the  police  power  (2  Kent's  Com.  340 ; 
Slaughter  House  Cases,  16  Wall.  36,  21 1..  Ed.  394) ;  and  if  any  part  of 
such  a  grant,  or  any  grant  of  a  somewhat  similar  nature,  under  certain 
circumstances,  might  be  upheld  as  a  valid  exercise  of  the  police  power, 
as  occurred  in  the  Slaughter  House  Cases,  it  is  well  settled  that  such  a 
grant  is  not,  in  this  country,  protected  by  the  constitutional  provision 
rendering  invalid  any  law  impairing  the  obligation  of  contracts,  and  that 
any  state  which  has  granted  any  privilege  in  the  nature  of  a  monopoly 
under  the  police  power  has  a  perfect  right  to  terminate  such  a  grant  at 
its  option  at  any  time.  No  state  can  grant  or  bargain  away  its  right  to 
exercise  the  police  power.  Butchers',  etc.,  Co.  v.  Crescent  City,  etc., 
Co.,  Ill  U.  S.  746,  4  Sup.  Ct.  652,  28  L.  Ed.  585.  It  is  clear,  therefore, 
that,  if  such  a  right  or  franchise  as  that  of  the  plaintiff  had  been  orig- 
inally granted  in  this  country  in  the  exercise  of  the  police  power,  it 
would  have  been  in  the  power  of  the  government  to  annul  the  erant  in 
the  exercise  of  the  same  power,  and  that  is  what  the  defendant  s  coun- 
sel claims  was  done  in  this  case.  But,  in  my  opinion,  there  is  nothing 
alleged  in  the  complaint  which  justifies  the  inference  that  Gen.  Brooke, 
in  annulling  this  grant,  was  acting  under  the  police  power.  It  is  true 
that  his  order  recites  as  follows : 

*'It  being  considered  prejudicial  to  the  lawful  interests  and  general  wel- 
fare of  tbe  municipality  of  Havana,  and  as  a  measure  demanded  by  public 
ix>licy  and  in  harmony  with  preceding  orders  of  the  military  government,  in 
view  of  tbe  condition  of  affairs  created  in  this  island  by  the  cessation  of 
Spanish  sovereignty,  the  old  alienated  office  known  as  'Alguacll  Mayor  de  la 
Habana,'  together  with  all  rights,  duties,  and  privileges  pertaining  thereto, 
or  derivad  therefrom,  are  hereby  abolished.*' 

But  this  recital  is  entirely  consistent  with  the  view  that  there 
was  nothing  in  the  manner  in  which  the  business  was  conducted  by 
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the  plaintiff  which  called  for  the  interference  of  the  goTemment 

for  Uie  protection  of  the  public  health,  or  for  any  of  the  objects  for 
which  the  police  power  can  justly  be  exercised.  There  was  nothing 
in  the  order  which  provided  for  any  change  in  the  method  of  do- 
ing the  business.  The  right  or  franchise  was  transferred,  as  it 
stood,  to  the  city  of  Havana.  So  far  as  appears  in  the  case,  the 
reasons  why  it  was  considered  prejudicial  to  the  lawful  interests 
and  c^eneral  welfare  of  the  municipality  of  Havana,  and  why  its 
transfer  to  the  city  of  Havana  was  thought  to  be  a  measure  de- 
manded by  public  policy,  may  have  been  the  fact  that  it  was  con- 
sidered a  valuable  franchise,  the  profits  of  which  it  was  deemed 
desirable  that  the  city  should  receive.  The  complaint  alleges  that 
there  was  no  complaint  in  respect  to  the  management  of  the  slaugh- 
ter house,  and  that  there  existed  no  immediate  or  impending  dan- 
ger, or  urgent  necessity  for  the  transfer.  The  demurrer  admits 
these  facts,  and  although,  upon  a  trial,  a  contrary  state  of  facts  may 
appear,  I  think,  upon  the  face  of  this  complaint,  it  must  be  assumed 
that  this  transfer  was  not  made  in  the  interests  of  the  public  health 
or  in  the  exercise  of  any  police  power,  but  was  simply  an  arbitrary 
transfer  of  a  valuable  property  from  one  person  to  another,  with- 
out compensation. 

The  defendant's  counsel  also  suggests  that  the  defendant  is  not 
liable  in  this  action,  because  the  transaction  gave  rise  to  an  action 
upon  contract  against  the  government  either  of  Cuba  or  of  the 
United  States.  It  is  well  settled  in  this  country  that  if  the  govern- 
ment, in  violation  of  the  provision  of  the  Constitution,  takes  pri- 
vate property  for  a  public  use,  without  compensation,  a  cause  of 
action  arises  against  the  government  upon  an  implied  contract  to 
pay  for  it.  United  States  v.  Great  Falls  Mfg.  Co.,  112  U.  8.  645,  5 
Sup.  Ct.  306,  28  L.  Ed.  846 ;  United  States  v.  Lynah,  188  U.  S.  446. 
23  Sup.  Ct.  349,  47  L.  Ed.  639.  If  the  only  liability  in  such  a  case 
were  one  upon  contract,  obviously  this  court  would  have  no  jurisdiction 
of  this  case,  for  this  court  has  no  jurisdiction  at  common  law  of  an  ordi- 
nary claim  on  contract  against  an  individual  under  any  circumstances, 
or  against  the  United  States,  except  under  the  Tucker  act,  when  the 
claim  is  less  than  $1,000.  But  if  an  officer  of  the  United  States 
takes  the  property  of  a  private  person  for  public  use  without  com- 
pensation, I  think  he  is  liable  in  tort  for  the  trespass,  even  if  the 
government  is  also  liable  on  contract.  Hill  v.  United  States,  149  U. 
S.  693, 13  Sup.  Ct.  1011,  37  L.  Ed.  862 ;  United  States  v.  Great  Falls 
Mfg.  Co.,  112  U.  S.  646,  6  Sup.  Ct.  306,  28  L.  Ed.  846;  Langford  v. 
United  States,  101  U.  S.  341,  25  L.  Ed.  1010. 

But,  in  my  opinion,  all  the  reasoning  in  this  case  based  on  the 
law  and  authorities  governing  the  rights  and  obligations  of  parties 
to  transactions  taking  place  in  the  United  States  is  more  or  less 
fallacious.  The  plaintiff's  rights  in  this  case  are  governed  by  the 
treaty  with  Spain,  which,  like  all  treaties,  constitutes  a  part  <n  the 
supreme  law.    That  treaty  provided  that : 

**The  United  States  will  so  long  as  its  occnpatlon  shall  last  aamime  and 
dlBCharge  the  obligations  that  may  under  international  law  raaolC  tnm  ths 
fact  of  its  occoiMtlon  for  the  protection  of  life  and  property.** 
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International  law,  as  stated  in  the  case  of  Strother  v.  Lucas,  12 
Pet.  410,  9  L.  Ed.  1137,  provides  that,  in  the  case  of  the  military 
conquest  of  a  country — 

'The  conqneror  does  no  more  than  displace  the  sorerelgn,  and  assume  do- 
minion oyer  the  conntry.  A  cession  of  territory  Is  never  understood  to  be  a^ 
cession  of  the  property  of  the  inhabitants.  The  king  cedes  only  that  which 
belongs  to  him.  Lands  he  had  previously  granted  were  not  his  to  cede. 
*  *  *  No  construction  oi  a  treaty  which  would  Impair  that  security  to 
private  i^operty  which  the  laws  and  usages  of  nations  would,  without  ex- 
press stipulation,  have  conferred,  would  seem  to  be  admissible  further  than 
its  positive  words  require." 

So  in  More  v.  Steinbach,  127  U.  S.  70,  8  Sup.  Ct.  1067,  32  L.  Ed, 
51,  it  is  said: 

''By  the  cession  of  California  to  the  United  States  the  rights  of  the  inhab- 
itants to  their  property  were  not  affected.  They  remained  as  before.  Politi- 
cal jurisdiction  and  sovereignly  over  the  territory  and  public  property  alone 
passed  to  the  United  States." 

The  (provision  in  the  treaty,  therefore,  that  "the  relinquishment 
of  Spanish  sovereignty  shall  not  be  held  to  impair  the  property  or 
rights  which  by  law  belon|^  to  the  peaceful  possession  of  property 
of  all  kinds  of  private  individuals  of  whatsoever  nationality  such  in- 
dividuals may  be,"  applies  to  the  property  and  rights  of  Spanish 
subjects  in  Cuba  under  Spanish  law  at  the  time.  The  relinquishment  of 
sovereignty  over  the  islsmd  must  be  deemed  to  have  been  in  considera- 
tion of  the  provisions  of  the  treaty  by  which  the  United  States  guar- 
antied the  protection  of  the  private  rights  of  property  as  they  ex- 
isted in  Cuba.  The  question  is  not  whether  the  plaintiff's  right  or 
franchise  was  property  under  the  laws  of  the  United  States,  which, 
under  those  laws,  could  be  interfered  with  or  abolished  under  the 
police  power  or  any  other  power.  The  question  is,  was  it  property 
under  the  law  of  Spain?  The  complaint  alleges  that  it  was,  and 
the  Spanish  acts  and  decrees  set  forth  in  the  complaint  show  that 
the  government  fully  admitted  that,  until  the  plaintiff  was  com- 
pensated for  the  value  of  her  franchise,  her  right  and  property  in  it 
was  valid  and  indefeasible.  The  Spanish  Civil  Code,  as  set  forth  in 
the  complaint,  provides  as  follows : 

''Art.  849.  No  one  shall  be  deprived  of  his  property,  unless  It  be  by  com- 
petent authority,  and  with  Justified  cause  for  public  utility^  and  never  until 
he  has  previously  been  properly  indemnified. 

**If  this  requirement  has  not  been  complied  with,  the  Judges  shall  protect^ 
and,  in  proper  cases,  replace  the  condemned  party  in  possession." 

''Art.  336.  As  personal  property,  are  also  considered  rents  or  pensions, 
either  for  life  cr  hereditary,  in  favor  of  a  person  or  family;  also  purchased 
public  offtcea,  contracts  for  public  services,"  etc 

I  think  it  clear  from  these  provisions  that  under  the  Spanish  law, 
before  the  plaintiff  could  be  deprived  of  her  rights  in  this  fran- 
chise, its  value  must  have  been  determined  and  paid  to  her. 

My  conclusion  is  that  the  demurrer  should  be  overruled,  with 
leave  to  the  defendant  to  answer  within  20  days  upon  payment  of 
costs. 
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(District  Court,  D.  New  Jersey.    March  %  1906.) 

I,-  InDTOTlfSmv-SUFFTCISNCT— FAILUBK  TO  Nboativk  Exoxption  m  Statuti. 
An  Indictment  based  on  Rev.  St  I  6440  [U.  &  Comp.  St  1001.  p.  88781 
charging  a  conspiracy  to  defraud  the  United  States  by  causing  the  viola- 
tion of  another  statute  subsequently  enacted,  need  not  negative  an  ex- 
ception found  in  the  later  statute,  which,  being  entirely  separable  from 
the  section  upon  which  the  indictment  is  founded,  is  matter  of  defense. 
[Ed.  Note. — For  caf^es  in  point,  see  vol.  27,  Gent  Dig.  Indictment  and 
Information,  fi|  295-29a] 

X  GoNSPiBAOT  TO  Defbauo  Uhiteo  States— iNnicmNT—AvKBMXRT  or  In- 
tent. 

An  indictment  under  Rev.  St.  fi  5440  [U.  8.  Comp.  St  1901,  p.  8878],  for 
conspiracy  to  defraud  the  United  States,  which  sets  out  the  unlawful 
agreement  need  not  aver  an  intent  upon  the  part  of  the  accused  to  de- 
fraud the  United  States. 

8b  Same— Descbiftion  ov  Offense. 

An  indictment  for  conspirscy  to  defraud  the  United  States,  which  char> 
ged  that  defendants  secretly  inserted  a  piece  of  iron  weighing  half  a 
pound  in  the  center  of  each  of  a  large  number  of  cork  blocks  made  by 
them,  intending  that  such  blocks  should  be  used  in  making  life  preservers 
for  the  equipment  of  steamers  navigating  the  ocean  and  lakes,  bays  and 
sounds  of  the  United  States,  held  to  sufficiently  show  ttiat  life  preservers 
so  made  would  not  fulfill  the  law  and  regulations  of  the  United  States, 
which  require  that  every  such  life  preserver  shall  be  made  of  good,  sound 
cork  blocks,  and  shall  contain  at  least  six  pounds  of  good  coik,  which 
shall  have  a  buoyancy  of  at  least  four  pounds  to  each  pound  of  cork. 

4.  Saicv— Essentials  of  Offense. 

To  constitute  the  offense  of  conspiring  "^o  defraud  the  United  States" 
under  Rev.  St  §  5440  [U.  S.  Comp.  St  1001,  p.  8676],  It  is  not  essential 
that  the  conspiracy  should  have  been  to  commit  an  act  in  violation  of  a 
criminal  statute. 

5.  Same— Deceiving   Govebnment  OmcERa— Fbauouijcntlt  Induoinq   Ap- 

PBOVAL  of  Defective  Life  Pbeservebs. 

The  provision  of  Rev.  St  fi  5440  [U.  S.  Comp.  St  1901,  p.  86761,  which 
makes  it  a  criminal  offense  to  conspire  "to  defraud  the  United  States 
in  any  manner  or  for  any  purpose/*  is  not  limited  in  its  application  to 
conspiracies  to  deprive  the  United  States  of  money  or  property,  but  should 
be  broadly  construed  to  protect  the  government  in  its  rights,  privileges, 
operations,  and  functions  against  all  fraudulent  operations;  and  an  in- 
dictment is  good  thereunder  which  avers  facts  sufficiently  showing  that 
defendants  conspired  to  deceive  Inspectors  of  the  United  States  in  the 
exercise  of  their  official  functions  by  fraudulently  inducing  them  to  ap- 
prove life  preservers  which  did  not  In  fact  comply  with  the  require- 
ments of  the  federal  law,  and  that  they  committed  overt  acts  pursuant 
to  such  conspiracy. 

On  Demurrers  to  Indictment. 

Bach  of  the  four  defendants  has  filed  a  demurrer  to  the  indictment  in  this 
case,  and  specified  causes  of  demurrer  which  are  the  same  in  form  and  sub- 
stance. The  Indictment  charges  the  defendants  with  a  conspiracy  to  de- 
fraud the  United  States  by  manufacturing  and  selling,  for  use  in  making  lif^ 
preservers,  compressed  cork  blocks  with  pieces  of  iron  concealed  in  their  cen- 
ters. 

Section  5440  of  the  Revised  Statutes  [U.  S.  Comp.  St  1901,  p.  867Q  of  the 
United  States  reads  as  follows:  **lf  two  or  more  persons  conspire  either  to 
commit  any  offense  against  the  United  States  or  to  defraud  the  United 
States  in  any  manner  or  for  any  purpose,  and  one  or  more  of  such  parties 
do  any  act  to  effect  the  object  of  the  conspiracy  all  the  parties  to  sucH 
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eoiis[ilrac7  sball  be  liable  to  a  penalty  of  not  more  tban  ten  tbousand  dol- 
lars, or  to  imprisonment  for  not  more  tban  two  years  or  to  botb  fine  and  im- 
priflonment  In  tbe  discretion  of  tbe  court.'*  Other  proyisions  of  the  law  nec- 
essary to  be  considered  are  the  first  part  of  section  4400  of  the  Reyised  Stat- 
utes [U.  S.  Comp.  St.  1901,  p.  8015],  which  is  as  follows:  "All  steam  vessels 
navigatliig  any  waters  of  the  United  States  which  are  common  highways  of 
commerce,  or  open  to  general  or  competltlye  navigation,  excepting  public  yes- 
eels  of  the  United  States,  vessels  of  other  countries,  apd  boats  propelled  in 
whole  or  In  part  by  steam  for  navigating  canals,  shall  be  subject  to  the  pro- 
visions of  this  title"  (title  52,  concerning  ''Regulation  of  Steam  Vessels'*). 
And  section  4405  [U.  S.  Ck)mp.  St  1901.  p.  3017],  which  is  as  follows:  *'The 
supervising  inspectors  and  the  supervising  inspector  general  shall  assemble 
as  a  board  once  in  each  year,  at  the  city  of  Washington.  •  •  •  The  board 
shall  establish  all  necessary  regulations  required  to  carry  out  in  the  most 
effective  manner  the  provisions  of  this  title,  and  such  regulations,  when  ap- 
proved by  the  Secretary  of  the  Treasury,  shall  have  the  force  of  law."  And 
section  10  of  tbe  act  entitled  "An  act  to  establish  the  Department  of  Commerce 
and  Labor,"  approved  February  14,  1903,  c  552,  32  Stat  829  [U.  S.  Comp.  St 
Supp.  1903»  p.  48],  which  is  as  follows :  "All  duties,  power,  authority  and  Ju- 
risdiction, whether  supervisory,  appellate,  or  otherwise,  now  imposed  or 
conferred  upon  the  Secretary  of  the  Treasury  by  acts  of  Ck)ngress  relating  to 

•  •  •  steamboat  inspection  service  and  any  of  the  officials  thereof,  shall 
be  and  hereby  are  transferred  to  and  imposed  and  conferred  upon  the  Sec- 
retary of  Commerce  and  Labor  from  and  after  the  time  of  the  transfer  of 
tbe  •  •  •  steamboat  inspection  service  to  the  Department  of  Commerce 
and  Labor,  and  shall  not  thereafter  be  imposed  upon  or  exercised  by  the  Sec- 
retary of  the  Treasury."  And  section  4488  [U.  S.  Comp.  St  1901,  p.  3055], 
which  is  as  follows:  "Every  steamer  navigating  the  ocean  or  any  lake,  bay 
or  sound  of  the  United   States  shall  be  provided  with  such  numbers  of 

•  •  •  life  preservers  •  •  •  as  will  best  secure  the  safety  of  all  per- 
sona on  board  such  vessel  in  case  of  disaster.  *  *  ^  And  the  board  of 
supervising  Inspectors  shall  fix  and  determine  by  their  rules  and  regulations 
the  kind  of  *  *  *  life  preservers  •  •  •  that  shall  be  used  on  such 
vessels.  *  *  *"  And  section  18  of  rule  8  of  the  general  rules  and  regu- 
lations of  the  board  of  supervising  inspectors  of  the  steamboat  inspection  serv- 
ice of  the  United  States,  approved  by  the  Secretary  of  Commerce  and  Labor, 
which  is  as  follows:  "Every  life  preserver  adjustable  to  the  body  of  a  per- 
son shall  be  made  of  good  sound  cork  blocks  or  other  suitable  material. 

•  •  •  And  it  shall  be  the  duty  of  the  inspectors  to  see  by  actual  exam- 
ination that  every  such  life  preserver  contains  at  least  six  pounds  of  good 
cork,  which  shall  have  a  buoyancy  of  at  least  four  pounds  to  each  pound  of 
cork.  ♦  •  •"  And  section  4417  of  the  Revised  Statutes  [U.  S.  Comp.  St. 
1901,  p.  8024],  which  is  as  follows:  "The  local  inspectors  shall,  once  in 
every  year  at  least  upon  application  in  writing  of  the  master  or  owner 

•  •  •  satisfy  themselves  ♦  •  •  that  all  the  requirements  of  law  in  re- 
gard  to    *    *    *    Ufe   preservers    •    •    •    are   faithfully   complied   with. 

The  indictment  declares  that  since  February  1,  1904,  under  the  laws  of  the 
United  States  and  the  regulations  of  the  board  of  supervising  inspectors  ap- 
proved by  the  Secretary  of  Commerce  and  Labor,  the  master  or  owner  of 
eva7  steamer  navigating  the  ocean  or  any  lake,  bay,  or  sound  of  the  United 
States  has  been  required  to  provide  such  steamer  with  such  numbers  of  suit- 
able life  preservers  as  would  best  secure  the  safety  of  all  persons  on  board 
such  vessel  in  case  of  disaster ;  that  under  said  laws  and  regulations  it  has 
been  and  Is  the  du^  of  the  inspectors  in  the  steamboat  inspection  service 
of  the  United  States  to  satisfy  themselves  that  as  to  every  vessel  submitted 
to  their  inspection  all  requirements  of  law  in  regard  to  life  preservers  have 
been  faithfully  complied  with,  and  to  see  by  actual  examination  that  every 
life  preserver  so  provided  contains  at  least  six  pounds  of  good  cork  having  a 
Vnoyaney  of  at  least  four  pounds  to  each  pound  of  cork ;  that  it  \b  impracti- 
cable for  the  inspectors,  in  examining  life  preservers,  to  open  the  blocks  of 
eork  of  which  the  life  preservers  are  constructed  to  ascertain  whether  the 
•eork  Is  good*  for  the  reason  that  such  action  would  result  in  a  destruction  of 
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the  life  preserrera;  that  the  firm  of  David  Kahnweller's  Sona  have  beoi 
engaged  in  New  York  City  in  the  bnsineas  of  manafactnring  life  preserven 
and  selling  them  to  the  maaters  and  owners  of  steams s  navigating  the  At- 
lantic Ocean,  Long  Island  Sound,  and  many  of  the  bays  and  lakes  of  the 
United  States;  that  in  the  oondoct  of  its  business  Kahnweller's  Sons  have 
been  accustomed  to  purchase  from  the  Nonpareil  Oorkworks  of  Camden,  N. 
J.,  great  numbers  of  compressed  cork  blocks  for  use  in  the  manufacture  of 
life  preservers,  and  that  great  numbers  of  such  blocks  have  actually  beoi 
ased  by  Kahnweller's  Sons  in  the  manufacture  of  life  preservers,  these  life 
preservers  having  been  sold  by  Kahnweller's  Sons  to  the  masters  and  owners 
of  vessels  navigating  the  waters  above  mentioned,  and  each  life  preserver 
containing  .eight  of  the  compressed  cork  blocks;  that  shortly  before  August 
8,  1904,  Kahnweller's  Sons  purchased  from  the  Nonpareil  Oorkworks  1,750 
of  these  compressed  cork  blocks  to  be  used  in  the  manufacture  of  life  pre- 
servers for  service  on  vessels  navigating  the  waters  above  mentioned;  that 
Kahnweller's  Sons  found  that  the  cork  blocks  so  purchased  were  light  in 
weight  eight  of  them  weighing  but  Ave  and  one-half  pounds ;  that  on  August 
8, 1904,  Kahnweller's  Sons  notified  the  Nonpareil  Oorkworks  <^  the  fact  of  such 
shortage  in  weight,  and  requested  the  Nonpareil  Oorkworks  ''to  make  the  said 
blocks  heavier,  so  that  eight  of  them  would  weigh  at  least  six  pounds,  and  so 
pass  inspection  under  the  laws  and  regulations  aforesaid  when  used  in  such 
life  preservers."  The  indictment  then  proceeds  to  charge  that  the  four  de- 
fendants, one  being  the  president,  one  the  resident  manager,  one  the  super- 
intendent, and  one  the  assistant  superintendent  of  the  Nonpareil  Oorlcworiu, 
on  August  12,  1904,  after  the  receipt  of  the  above-mentioned  request  from 
Kahnweller's  Sons,  did  unlawfully  "con^lre,  combine,  confederate,  and  agree 
together,  and  with  divers  other  persons  to  the  said  grand  jurors  unknown, 
knowingly,  wickedly,  and  corruptly  to  defraud  the  said  United  States,  by 
manufacturing  and  producing  at  the  said  factory  at  Camden  aforesaid,  and 
shipping  to  the  said  firm  of  David  Kahnweller's  Sons,  at  New  York  City, 
aforesaid,  tn  response  to  the  said  request  of  the  said  firm  to  make  the  said 
blocks  heavier,  without  giving  any  notice  to  the  said  firm  of  their  true  char- 
acter, a  great  number,  to  wit,  two  hundred  and  fifty,  compressed  cork  blocks 
of  the  kind  aforesaid,  each  having  fraudulently  and  deceitfully  inclosed  in  its 
center,  tn  the  process  of  such  manufacture,  a  bar  of  iron  weighing  eUrht 
ounces,  and  recommending  that  the  same  should  be  used  by  the  said  firm  In 
connection  with  the  said  light-weight  blocks  before  then  purchased  by  it  as 
aforesaid,  in  the  manufacture  of  such  life  preservers,  that  is  to  say,  one  of 
such  blocks  containing  iron  to  seven  of  such  light-weight  blocks,  and  thereby, 
and  through  the  sale  thereof  by  the  said  firm,  necessarily,  fraudulently,  and 
corruptly  causing  to  be  used  upon  steamers  of  the  kind  aforesaid,  contrary  to 
the  said  laws  and  regulations,  a  great  number,  to  wit,  2,000,  life  preservers, 
each  containing  less  than  six  pounds  of  cork,  to  wit,  five  pounds  and  eight 
ounces  of  cork,  and  having  a  bar  of  iron  weighing  eight  ounces  inclosed  In 
each  of  the  same  to  make  up  such  shortage  in  the  weight  of  cork.  In  such  a 
manner  as  to  deceive  the  said  firm  and  the  purchasers  of  life  preservers  made 
from  the  said  blocks,  as  well  as  the  said  inspectors  in  endeavoring  to  perform 
their  said  duty,  and  in  grievous  prejudice  of  the  administration  of  the  said 
laws  and  regulations  to  cause  such  inspectors  to  unwittingly  approve  and 
pass  such  life  preservers  on  inspection  as  being  such  suitable  and  lawful  life 
preservers,  each  containing  at  least  six  pounds  of  cork,  as  would  best  secure 
the  safety  of  all  persons  on  board  of  such  vessels  in  case  of  disaster,  whoi 
they  would  not  and  could  not  lawfully  have  approved  or  passed  the  same  if 
the  facts  of  the  shortage  in  weight  of  cork  and  the  presence  of  iron  therein 
had  been  disclosed  to  or  ascertained  by  them  at  the  time  of  making  examina- 
tion thereon  in  their  official  capacity  as  such  inspectors,  iron  b^ng  a  aub* 
stance  having  no  buoyancy  in  water,  and  entirely  unfit  for  use  in  making  life 
preservers ;  they  (the  said  J.  H.  Stone,  H.  C  Quintard,  Charles  W.  Russ,  and 
James  Russ)  then  and  there  well  knov^g  all  the  premises  aforesaid,  and 
well  Imowlng  that  the  unlawful  character  of  such  life  preservers  would,  Ixy 
reason  of  such  iron  bars  being  so  deceptively  and  fraudulently  inclosed  in  ttie 
cork  blocks  composing  the  same,  not  be  subject  to  detection  in  the  ordinaiy 
course  of  examinatton  by  such  Inspectors,  and  Intending  that  the  saiiie  ihoold 
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not  be  detected  In  each  examlnatieii*  anfl  well  knowing  tliat  radi  life  pre* 
Berrera  wonld^  and  intendlnff  that  thtf  elioald*  be  approred  and  paned  bj 
each  inspectore  In  eocb  examination  aa  anitable  and  lawfol  life  preMrrere 
containing  at  least  aix  ponnda  of  cork,  and  nsed  aa  life  preMrvers  upon  ree- 
eels  of  the  kind  aforesaid,  and  intending  not  to  disclose  to  anj  person  belong- 
ing to  the  said  firm  or  purchasing  or  using  or  inspecting  soch  life  preservers 
the  fact  that  there  was  less  than  six  pounds  of  cork  in  each  of  the  same,  or 
the  fact  that  iron  was  so  Inclosed  in  each  of  the  said  life  preservers.  And  the 
grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  in 
pursuance  of  the  said  unlawful  conspiracy,  combination,  confederation  and 
agreement,  and  to  effect  the  object  of  the  same,  the  said  James  Buss  after- 
wards, to  wit,  on  the  2ath  day  of  August,  in  the  same  year  of  our  Lord  1904, 
at  Camden  aforesaid,  in  the  said  district,  unlawfully  did  direct  and  cause 
one  James  Jones  to  make  a  great  number,  to  wit,  two  hundred  and  flftyt  of 
the  said  compressed  cork  blocks,  at  the  said  factory,  each  containing  a  bar 
of  iron  weighing  eight  ounces;  and  that  further,  in  pursuance  of  the  said 
unlawful  conspiracy,  combination,  confederation,  and  agreement,-^  and  to  tf ect 
the  object  of  the  same,  the  said  J.  H.  Stone  afterwards,  to  wit,  on  the  30th 
day  of  August,  in  the  year  aforesaid,  at  New  Yotk  City  aforesaid,  in  the  state 
of  New  York,  unlawfully  did  cause  to  be  sent  by  mall  to  the  said  Urm  of 
David  Kahnweiler's  Sons  a  certain  letter—that  is  to  say,  a  letter  which,  omit- 
ting the  printed  letter  head  thereof,  which  it  is  impossible  to  here  reproduce, 
and  the  date  and  address  thereof,  is  of  the  tenor  which  here  follows,  to  wit: 
'Replying  to  yours  of  the  27th,  would  advise  that  the  71  bags  of  blocks  on 
the  dock  are  not  light  widghts,  but  full  weights,  and  we  believe  that  the  two 
crates  which  we  shipped  you  containing  261  special  heavy  blocks,  will  be  all 
that  you  require.  If  after  using  them  yon  find  that  you  are  still  short,  let 
us  know  how  many  you  need  and  we  will  send  them.  Tours  very  truly 
[Signed]  Nonpareil  Ck>rkworks,  J.  H.  Stone,  Manager;'  against  the  peace 
and  dignity  of  the  said  United  States,  and  contrary  to  the  fbrm  of  the  statute 
of  the  same  in  such  case  made  and  provided." 

Clarence  E.  Thomall,  Wendell  J.  Wright,  David  O.  Watkins,  and 
Edmund  W.  Wakelec,  for  demurrants. 

John  B.  Vrceland,  Dist.  Atty.,  and  Theodore  B.  Booraem,  Asst  Dist 
Atty.,  for  the  United  States. 

LANNING,  District  Judge  (after  stating  the  facts).  The  first  cause 
of  demurrer  to  the  indictment  is  that  "the  indictment  docs  not  negative 
the  exceptions  contained  in  the  statute  and  regulations  mentioned  in 
said  indictment"  This  objection  to  the  indictment  is  based  on  the  pro- 
vision in  section  4400  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901, 
p.  3015]  which  excepts  public  vessels  of  the  United  States  from  the 
legislation  contained  in  title  62  concerning  "Regulation  of  Steam  Ves- 
sels." Sections  4405,  4417,  and  4488  [U.  S.  Comp.  St.  1901,  pp.  3017, 
3024,  3055],  the  provisions  of  which  are  plainly  referred  to  in  the  in- 
dictment,  are,  with  section  4400,  parts  of  title  62.  The  rule  for  nega- 
tiving exceptions  in  pleadings  is  frequently  stated  to  be  that,  if  ^  the 
exception  is  contained  in  the  enacting  clause  of  the  statute,  the  party 
pleading  must  show  that  the  accused  is  not  within  the  exception,  but 
that,  if  it  be  in  a  subsequent  clause  or  statute,  or  in  a  proviso,  that  is 
matter  of  defense,  whidi  must  be  shown  by  the  accused.  In  United 
States  v.  Cook,  17  Wall.  168,  21  L.  Ed.  638,  the  rule  was  stated  with  a 
material  modification  of  the  form  in  which  it  is  usually  expressed.  In 
that  case  it  was  said : 

''Where  a  statute  defining  an  offense  oontains  an  ezceptlQn  in  the  enactlna 
dause  of  the  statute,  which  la  so  incorporated  with  the  language  defining  the 
that  the  ingredients  of  the  offense  cannot  be  accurately  and  dearlj 
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dMcrlbed  tf  the  exception  te  omitted,  the  rnlee  of  good  pleading  require  ftmt 
an  indictment  founded  upon  the  statute  moat  allege  enough  to  show  that  the 
accuBed  la  not  within  the  exception ;  but  if  the  language  of  the  section  defining 
the  offense  Is  so  entirely  separable  from  the  exception  that  the  ingredients 
constituting  the  offense  may  be  accurately  and  clearly  defined  without  any 
reference  to  the  exception*  the  pleader  may  safely  omit  any  such  reference, 
as  the  matttf  contained  In  the  exception  is  matter  of  defense,  and  must  be 
shown  by  the  accused." 

The  substance  of  the  charge  in  the  indictment  now  under  review  is 
that  the  defendants  are  guilty  of  a  conspiracy  to  defraud  the  United 
States,  contrary  to  the  provisions  of  section  6440  of  the  Revised  Stat- 
utes. In  that  section  there  is  no  exception.  Section  6440  is  not  a  part 
of  title  62,  concerning  "Regulation  of  Steam  Vessels."  It  is  a  part  of 
title  70,  concerning  "Crimes,"  and  was  originally  passed  in  1867,  while 
sections  4400,  4406,  4417,  and  4488,  now  in  title  62,  in  the  forms  in 
which  they  at  first  stood,  were  not  passed  until  1871.  As  the  excep- 
tion referred  to  is  in  a  section  of  the  statute  passed  subsequent  to  the 
enactment  of  section  6440,  as  the  two  sections  are  not  now  in  the  same 
title,  and  as  section  4400  defines  no  ingredient  of  the  offense  mentioned 
in  section  6440, 1  think  the  first  ground  of  demurrer  is  invalid. 

The  second  cause  of  demurrer  is  that  "the  indictment  alleges  no  in- 
tent on  the  part  of  the  said  defendant  to  defraud  the  United  States." 
This  is  not  necessary.  The  charge  is  that  the  defendants  conspired 
to  defraud  the  United  States,  and  the  intent  to  defraud  will  be  inferred 
from  the  unlawful  agreement  set  forth  in  the  indictment  United 
States  V.  Donau,  Fed.  Cas.  No.  14,983. 

The  fourth  cause  of  demurrer  is  that  "said  indictment  does  not  show 
that  the  life  preservers  mentioned  therein  did  not  come  up  to  the  re- 
quirements of  the  law  or  the  regulations  mentioned  in  said  mdictment." 
The  statute  requires  that  the  teard  of  supervising  inspectors  shall  fix 
and  determine  by  their  rules  and  regulations  the  kind  of  life  preservers 
that  shall  be  used  on  steamers  navigating  the  ocean,  or  any  lake,  bay. 
or  sound  of  the  United  States,  and  also  that  they  shall  establish  all 
necessary  regulations  required  to  carry  out  in  the  most  effective  man- 
ner the  provisions  of  the  law  and  such  regulations  when  approved  by 
the  Secretary  of  Commerce  and  Labor.  Those  rules  and  regulations 
icquire  every  life  preserver  to  contain  "at  least  six  pounds  of  good 
cork,  which  shall  have  a  buoyancy  of  at  least  four  pounds  to  each  pound 
of  cork."  The  rules  and  regulations  of  the  board  of  inspectors  have 
the  force  of  law,  not  only  by  virtue  of  the  express  language  of  section 
4405  of  the  Revised  Statutes,  but  by  virtue  of  the  rule  stated  in  the 
Kollock  Case,  166  U.  S.  626,  17  Sup.  Ct.  444,  41  L.  Ed.  813,  and  Caha 
V.  United  States,  162  U.  S.  212,  14  Sup.  Ct.  613,  38  L.  Ed.  416.  The 
indictment  charges  with  sufficient  clearness  that  the  defendants  in- 
tended that  eight  of  the  blocks  of  cork  manufactured  by  them  should  be 
used  in  the  manufacture  of  one  life  preserver,  that  eight  of  the  blocks 
first  delivered  weighed  but  five  and  one-half  pounds,  and  that,  in 
order  to  bring  them  up  to  the  requisite  weight  of  six  pounds,  there  was 
inclosed  in  the  center  of  each  of  two  hundred  and  fifty  blocks  subse- 
quently delivered  a  half  pound  of  iron,  with  intention  that  one  of  the 
blocks  containing  the  iron  should  be  used  with  seven  ligfat-weight 
blocks,  so  that  the  life  preservers  thus  made  of  eight  blocks  would  each 
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weigh  six  pounds.  I  think  the  indictment  sufficiently  alleges  that  the 
life  preservers  did  not  fulfill  the  requirements  of  the  law  and  the  rules 
and  regulations  of  the  board  of  supervising  inspectors. 

The  fifth  cause  of  demurrer  is  that  "said  indictment  does  not  show 
facts  constituting  a  crime,  for  the  reason  that  the  intention  of  the 
law  and  regulations  is  that  life  preservers  shall  have  the  buoyancy  of 
at  least  twenty-four  pounds,  and  the  indictment  does  not  show  or  al- 
lege that  the  life  preservers  in  question  would  not  have  had  a  buoyancy 
of  at  least  twenty-four  pounds  if  made  up  as  alleged  in  said  indict- 
ment." The  rules  provide  that  it  shall  be  the  duty  of  the  inspector  to 
see  by  actual  exammation  that  every  life  preserver  contains  "at  least 
six  pounds  of  good  cork.''  From  the  allegations  in  the  indictment  it 
appears  that  the  life  preservers  proposed  to  be  made  up  from  the  blocks 
furnished  by  the  defendants  would  not  contain  six  pounds  of  good  cork. 
It  is  an  essential  provision  of  the  rule  that  a  life  preserver  shall  not  only 
have  a  buoyancy  of  at  least  four  potmds  to  each  pound  of  cork,  but  that 
it  shall  also  contain  at  least  six  pounds  of  good  cork. 

The  third  and  sixth  causes  of  demurrer  are  as  follows:  "The  said 
indictment  does  not  show  any  act  of  the  said  defendant  by  which  the 
United  States  was  oi  could  be  defrauded;"  and  "the  said  indictment 
does  not  show  any  act  or  conspiracy  within  the  meaning  of  section 
5440  of  the  Revised  Statutes  of  the  United  States."  These  two  causes 
present  the  most  serious  questions  raised  by  the  demurrers.  It  is  in- 
sisted that  the  life  preservers  to  be  made  from  the  blocks  furnished  by 
the  defendants  were  not  to  be  delivered  to  the  United  States  or  sold 
to  the  United  States,  and  that  the  United  States  therefore  could  not, 
by  any  of  the  acts  charged  in  the  indictment,  be  defrauded.  It  is  also 
said  that  the  indictment,  to  be  good,  must  show  that  the  defendants 
have  entered  into  a  conspiracy  to  violate  some  criminal  statute  of  the 
United  States.  But  such  construction  of  the  section  renders  the 
clause  relating  to  the  defrauding  of  the  United  States  meaningless. 
The  section  provides  that,  if  two  or  more  persons  conspire  "either  to 
commit  any  offense  against  the  United  States  or  to  defraud  the  United 
States  in  any  manner  or  for  any  purpose,"  they  shall,  if  one  or  more  of 
them  do  any  act  to  efiFect  the  object  of  the  conspiracy,  be  liable  to  a 
penalty.  The  defendants'  construction  of  the  section  would  make  it 
apply  only  to  a  conspiracy  to  commit  an  offense  against  the  United 
States.  It  is  evident  that  the  meaning  of  the  section  is  much  broader. 
If  two  or  more  persons  conspire  "to  defraud  the  United  States,"  not 
merely  contrary  to  the  provisions  of  any  criminal  statute,  but  "in  any 
manner  or  for  any  purpose,"  they  shall,  if  one  or  more  of  them  do  an 
act  to  eflFect  the  object  of  the  conspiracy,  be  punishable  therefor.  May 
not  the  United  States  be  defrauded  "in  any  manner  or  for  any  pur- 
pose" except  where  it  is  deprived  of  its  taxes,  moneys,  or  property? 
If  there  be  a  conspiracy  between  two  or  more  persons  to  deceive  the 
officers  of  the  government  in  their  execution  of  a  governmental  duty 
for  the  purpose  of  securing  their  unwitting  approval  of  what  the  law 
condemns,  is  not  that  a  conspiracy  to  defraud  the  United  States  of  one 
of  its  governmental  functions?  Section  5440  is  a  revision  of  section 
30  of  the  act  entitled  "An  act  to  amend  existing  laws  relating  to  internal 
revenue,  and  for  other  purposes,"  approved  March  2,  1867  (14  Stat. 
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484,  e.  169).  In  its  original  form  the  datise  concerning  the  defrauding 
of  tfie  United  States  was  ''to  defraud  the  United  States  in  any  manner 
whatever."  If  it  be  assumed  that  the  section  in  its  original  form,  and 
as  a  part  of  the  act  of  1867,  was  not  applicable  to  any  frauds  except 
those  concerning  Ac  internal  revenue,  ^  section  in  its  present  form 
and  place  cannot  be  so  limited.  In  the  revisioti  of  1878  it  was  trans- 
ferred from  its  place  in  the  internal  revenue  law  to  a  place  in  the  law 
concerning  crimes,  and  to  the  subdivision  of  crimes  entitled  ''Crimes 
against  die  Operations  of  the  Government."  At  the  same  time  the 
clause  concerning  frauds  was  changed  to  the  form  '^to  defraud  the 
United  States  in  any  manner  or  for  any  purpose."  Obviously,  it  was 
the  legislative  intention  by  these  changes  of  language  and  place  to  make 
the  section  applicable  not  only  to  conspiracies  to  defraud  the  United 
States  of  its  revenue,  but  to  every  conspiracy  to  defraud  the  United 
States,  whatever  the  purpose  of  the  conspiracy  mig^  be.  In  United 
States  V.  Whalan,  Fed.  Cas.  No.  16,669,  Judge  Lowell,  of  the  District 
Court  for  the  District  of  Massachusetts,  declared  that  the  word  "con- 
spiracy" in  section  5440  has  a  more  comprehensive  meaning  than  is 
given  to  it  by  the  common  law,  "because  it  includes  defrauding  the 
United  States  in  any  manner  whatever,  whether  the  fraud  had  been 
declared  a  crime  by  any  statute  or  not,"  and  that  the  section  "has  a  wide 
application,  and  covers  all  frauds  which  human  ingenuity  can  devise." 
In  United  States  v.  Thompson  (C.  C.)  29  Fed.  86,  it  was  held  that  the 
section  as  it  now  stands  "must  be  construed  to  include  every  conceiv- 
able case  of  conspiracy  to  defraud  the  United  States ;  that  is,  to  deprive 
or  divest  it  of  any  property,  money,  or  thing  otherwise  than  as  the  law 
requires  or  allows.  In  Palmer  v.  CoUaday,  18  App.  Cas.  426,  the 
Court  of  Appeals  of  the  District  of  Columbia,  commenting  on  section 
5440,  said : 

"It  is  claimed  by  appellee  that  to  d^tand  the  United  States  must  mean 
to  deprive  It  of  money  wrongfuUy,  or  of  something  of  money  valne;  and 
that  a  falsehood  or  trick  by  which  its  officers  are  deceived  in  the  matter  of 
selecting  those  who  are  to  perform  work  for  it  could  not  be  a  fraud  against 
the  United  States.  We  do  not  agree  to  this  proposition.  The  dvU  service 
commission  is  a  legal  agency  of  the  United  States,  created  by  act  of  Congress ; 
and  through  it  the  President  undertakes  to  find  and  appoint  such  persons 
as  may  best  promote  the  efficiency  of  the  civil  service;  and  to  that  end  regu- 
lations are  prescribed  by  means  of  which  the  age,  health,  character,  knowl- 
edge, and  abUity  for  the  branch  of  service  into  which  he  seeks  to  enter,  of 
each  candidate,  may  be  fully  ascertained.  If  falsehoods  are  imposed  upon 
the  persons  charged  with  the  duty  of  ascertaining  these  qualifications,  and 
made  to  take  the  place  of  facts,  then  the  United  States  Is  defrauded,  is  de- 
prived by  deceit  of  the  knowledge  justly  due  to  its  officers  in  the  proper  dis- 
charge of  its  business,  and  it  Is  thereby  liable  to  obtain  a  less  efficient  employ^ 
We  think  the  trial  court  may  properly  hold  that  the  appellee's  alleged  con- 
duct, in  co-operation  with  the  candidate  in  this  case,  in  making  a  false  state- 
ment as  to  her  past  experience,  constitutes  an  offiense  under  this  section 
5440;  and  that  such  attempt  at  deception,  if  successfully  carried  out,  would 
defraud  the  United  States,  within  the  meaning  of  the  law.** 

It  was  the  opinion  of  the  Circuit  Court  of  Appeals  of  the  First  Cir- 
cuit, as  expressed  in  Curley  v.  United  States,  130  Fed.  1,  thsit  Con- 
gress intended,  by  section  5440,  to  protect  the  government  "in  its  rights, 
privileges,  operations,  and  functions  against  all  fraudulent  operations, 
impositions  upon  its  rights  as  well  as  properties,  and  to  this  end  cm- 
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ployed  the  most  general  terms  and  the  broadest  possible  phraseology.** 
It  was  there  held  that  the  words  "defraud*'  and  "deceive"  are  nearly 
synonymous,  and  that  section  5440  "contemplates  wrongs  other  and 
beyond  conspiracies  to  commit  distinct  statutory  o&nses  against  the 
United  States/*  and  that  the  government  may  "safeguard  itself  against 
b^ng  defrauded  out  of  its  ri^t  to  administer  an  intelligent  and  honest 
service  in  the  interests  of  the  people/'  In  that  case  the  indictment  was 
for  a  conspiTBcy  to  defraud  the  United  States,  and  the  charge  was  that 
one  of  the  defendants,  desiring  to  procure  an  appointment  as  letter 
carrier,  unlawfully  agreed  with  the  other  of  the  defendants  that  the 
latter  should  falsely  impersonate  the  former  at  a  civil  service  examina- 
tion, sign  the  name  of  the  former  to  the  examination  pa^rs,  and  thus 
secure  for  the  former  the  placing  of  his  name  on  the  list  of  persons 
eligible  to  aiq>ointment  as  letter  carriers.  On  the  trial  the  defendants 
were  convicted,  and  the  Circuit  Court  of  Appeals  refused  to  disturb 
the  verdict,  holding  that  die  defendants  by  the  acts  proven  against  them 
were  guilty  of  defrauding  the  United  States. 

The  indictment  now  under  review  charges  that  by  the  scheme  above 
outlined  the  defendants  sought  to  deceive  Kahnweiler's  Sons  and  their 
purchasers  and  the  government's  inspectors,  and  to  cause  the  inspectors 
unwittingly  to  approve  the  life  preservers  that  might  be  made  out  of  the 
blocks  manufactured  by  the  defendants.  Unquestionably,  the  acts 
charged  show  that  the  defendants  intended  to  deceive  and  defraud 
Kahnweiler's  Sons.  But,  to  constitute  a  crime  under  section  5440,  the 
defendants  must  have  conspired  to  defraud  the  United  States.  Assum- 
ing on  these  demurrers,  as  I  must  do,  that  the  acts  charged  in  the  indict- 
ment are  true,  it  appears  that  the  Nonpareil  Corkworks  were  notified 
of  the  shortage  in  weight  of  the  1,750  blocks  first  delivered,  and 
that  they  were  requested  "to  make  the  said  blocks  heavier,  so  that 
eight  of  them  would  weigh  at  least  six  pounds,  and  so  pass  inspec- 
tion under  the  laws  and  regulations  aforesaid  when  used  in  such 
life  preservers."  The  Nonpareil  Corkworks  therefore  had  notice  of 
the  purpose  for  which  Kahnweiler's  Sons  intended  to  use  the  blocks, 
and,  after  receiving  that  notice  the  defendants,  according  to  the 
charge  in  the  indictment,  conceived  and  carried  out  the  infamous 
scheme  of  concealing  in  each  of  the  250  blocks  last  delivered  a  half 
pound  of  iron.  The  evident  purpose  of  such  concealment  was  to 
lead  the  inspectors  to  believe  that  the  life  preservers  made  from 
the  blocks  furnished  by  the  Nonpareil  Corl^orks  each  contained 
"at  least  six  pounds  of  good  cork/'  and  thus  to  induce  them  to  ap- 
prove what,  if  the  facts  should  be  known,  they  could  not  approve. 
Such  deception  of  the  agents  of  the  United  States  for  such  a  purpose 
is  a  deprivation  of  the  United  States  of  a  right  essential  to  the  due 
administration  of  the  law,  and  a  defrauding  of  the  United  States, 
within  the  meaning  of  section  5440.  The  indictment  charges  a  con- 
spiracy to  commit  this  fraud  and  acts  by  two  of  the  defendants  to 
give  effect  to  the  conspiracy.  The  case  clearly  comes,  I  think,  with- 
in the  doctrine  of  the  authorities  above  cited. 

The  demurrers  must  be  overruled,  and  the  defendants  required  to 
plead. 
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(Olrcolt  Court,  B.  D.  North  Carolina.    February  18,  190&) 

SPBOino  Pebfobuanob-<3ontbact  bt  Wateb  Company  to  Scix  Pi.aict  to 
Cmr— Infobmalitt  in  Afpbaibehsnt. 

Where  the  grant  by  a  city  of  a  franchise  to  a  water  company  was 
conditioned  by  an  agreement  that  the  city  should  have  the  right,  at  Its 
option,  to  buy  the  company's  plant  at  the  end  of  10  years,  a  provision  of 
the  agreement  for  the  appointment  by  each  party  of  an  appraiser,  who, 
with  another  selected  by  them,  should  fix  the  value  of  the  property,  did 
not  make  such  appraisement  a  fundamental  condition  to  the  city'a  right 
to  exercise  its  option,  but  it  was  merely  an  administrative  detail,  the 
purpose  of  which  was  to  ascertain  the  fair  market  value  of  the  prop- 
erty ;  and,  the  dty  having  the  absolute  right  to  enforce  the  condition  on 
which  the  franchise  was  granted  on  complying  with  the  provision  on  its 
own  part,  the  company  cannot  avoid  carrying  out  its  contract  by  repudi- 
ating an  appraisement,  fairly  made,  on  the  ground  that  the  appraiser 
selected  by  resolution  of  its  directors,  and  who  was  its  general  man- 
ager, substituted  another  in  his  place,  to  which  it  never  gave  its  formal 
assent,  where  its  officers  and  counsel,  with  full  knowledge  of  the  substi- 
tution, participated  in  the  appraisement  proceedings  without  obJectii»L 

In  Equity.    Suit  for  specific  performance  of  a  contract 

N.  A.  Sinclair,  I.  A.  Murchison,  and  Q.  K.  Nimocks,  for  com- 
plainant. 
Rose  &  Rose,  H.  L.  Cook,  and  C.  W.  Broadfoot,  for  defendant. 

PURNELL,  District  Judge.  Suit  for  specific  performance  of  a 
contract  was  commenced  in  the  state  court  and  removed  to  this 
court,  where  the  pleadings  were  completed,  and  the  cause  referred 
to  the  master  to  find  the  facts  and  state  his  conclusions  of  law.  The 
report  being  filed,  the  cause  was  heard  February  2,  1905.  Counsel 
asked  time  to  file  additional  briefs,  which  was  granted,  and,  the 
time  having  expired,  briefs  being  filed,  the  cause  is  in  condition  to 
be  disposed  of. 

The  facts  as  gathered  from  the  report  of  the  master  are  as  fol- 
lows : 

On  the  7th  day  of  December,  1892,  the  city  of  Fayetteville  en- 
tered into  an  agreement,  and  granted  a  franchise  to  Garwood  Fer- 
ris and  H.  Dec.  Richards,  by  which  said  Ferris  and  Richards  were 
authorized  to  construct,  maintain,  and  operate  a  system  of  water- 
works in  the  city  of  Fayetteville.  About  the  1st  of  July,  1893,  this 
franchise  was  assigned  to  the  defendant,  subject  to  all  the  condi- 
tions, duties,  and  obligations  therein  contained.  Section  13  (the 
only  one  involved  in  this  litigation)  of  the  contract  or  franchise  is 
as  follows,  to  wit: 

"At  the  expiration  of  ten  years  after  the  completion  of  said  works,  and 
at  the  expiration  of  each  succeeding  period  of  ten  years  thereafter,  the  said 
City  shall  have  the  right  and  privilege  to  purchase  said  system  of  water- 
works, provided  they  notify  the  said  grantee  or  assigns  of  their  intention 
so  to  do  at  least  one  year  before  the  expiration  of  said  period  of  yean. 
"The  value  of  said  system  shall  be  ascertained  as  follows : 
"The  said  grantee  or  assigns  and  the  said  Oity  shall  each  appoint  one 
person  and  the  two  appointees  shall  choose  a  third,  and  the  three  thus  choaeo 
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shall  coDfltlttite  a  board  to  determine  the  Talne  of  said  system  of  water- 
worfes. 

*'In  case  the  two  experts  chosen  disagree  In  the  selection  of  a  third,  he 
shall  be  appointed  by  the  Circuit  Judge  of  adjoining  drcnlt  None  of  the 
board  shall  be  residents  of  the  city  of  Fayetteyllle.  The  said  Board  In  fixing 
the  Talne  of  said  works  shall  take  Into  consideration  the  value  of  the 
franchise,  the  value  of  water  rights,  the  right  of  way,  the  revenue  from  the 
works,  and  all  other  facts  and  considerations  legitimately  connected  with  the 
said  works.  The  said  Cl^  shall  within  thirty  days  after  the  said  Board  has 
rendered  Its  decision,  pay  the  amount  awarded  In  cash  and  upon  such  pay- 
ment said  grantee  or  assigns  shall  transfer  to  the  City  all  rights  and  privi- 
leges and  property  Included  In  the  same  appraisement  In  case  the  City  of 
FayettevlUe  shall  fall  or  decline  to  exercise  Its  option  to  purchase  said  works, 
the  rights  and  privileges  thereby  granted  to  the  said  grantee  or  assigns  shall 
be  extended  to  said  grantee  or  assigns  for  a  further  period  of  twenty  years." 

More  than  a  year  before  the  10  years  expired,  the  plaintiff  no- 
tified the  defendant  of  its  intention  to  avail  itself  of  the  option  to 
purchase  the  plant,  and  afterwards  that  it  had  appointed  an  ap- 
praiser; requesting  defendant  to  appoint  an  appraiser,  as  provided  in 
said  section  13.    Both  notices  were  in  apt  time  and  due  form. 

Under  the  following  resolution,  defendant  acted,  to  wit: 

•^Special  meeting  of  board  of  directors  held  at  office  of  the  president,  Wel- 
don  building,  Jersey  City,  June  29th,  1903.  Present:  Stephen  Morgan,  Oar- 
wood  Ferris  and  R.  L.  Lawrence. 

**On  motion,  the  following  resolution  was  adopted: 

'^Whereas,  the  dty  of  FayettevlUe  has  notified  this  company  that  It  Intend- 
ed to  avail  of  the  option  to  purchase  the  plant  of  the  company  on  July  1st, 
1903,  as  empowered  so  to  do  under  the  franchise  under  which  this  company  Is 
operating;  and 

"Whereas,  It  has  further  notified  this  company  that  It  will  appoint  an  ap- 
praiser to  meet  a  like  appraiser  to  be  appointed  by  this  company  to  meet  at 
FayettevlUe  July  1st,  1903. 

^'Resolved:  That  H.  Dec.  Richards  Is  hereby  appointed  with  full  power 
to  act  for  this  company  as  Its  appraiser  " 

On  July  1st,  when  Richards  met  the  water  committee,  he  stated 
the  appraiser  appointed  on  the  part  of  the  complainant  was  accept- 
ed, and,  as  general  manager  of  defendant,  he  accepted  the  appoint- 
ment as  appraiser  on  the  part  of  the  defendant.  He  then  read  a 
paper  substantially  the  same  as  the  above  resolution  with  the  ad- 
dition "that  he  [Richards]  was  appraiser  and  anything  that  he 
would  do  in  the  matter  would  be  perfectly  satisfactory  to  the  com- 
pany." Richards  retained  possession  of  the  paper  found  to  have 
been  read,  and  no  other  resolution  than  the  one  above  recited,  by 
the  defendant  corporation,  was  found  on  the  records  thereof. 

The  master  finds  "that  whatever  may  have  been  read,  or  appar- 
ently read,  or  interpolated,  by  the  said  Richards,  or  added  by  Fer- 
ris, the  secretary  and  treasurer,  in  addition  to  what  is  contained 
in  the  above  resolution,  was  without  the  authority  of  the  board  of 
directors;  the  said  resolution  being  the  only  one  shown  to  have 
been  adopted  by  the  said  board  before  the  appraisal  in  reference  to- 
the  appointment  of  an  appraiser  or  his  authority."  This  is  the  basis 
of  exceptions  by  complainant. 

Richards  was  questioned  as  to  his  interest ;  and  it  appearing  he 
was  the  owner  of  one  share  of  stock,  and  had  been  general  man- 
ager of  the  defendant  corporation  from  its  organization,  for  which 
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services  he  had  not  been,  but  expected  to  be,  paid,  objection  was 
made  to  his  serving  as  appraiser.  The  city  authorities  declined  to 
recognize  him  as  such,  when  he  selected  W.  L.  Holt,  who  was  ac- 
cepted by  the  city  as  an  appraiser.  The  two  appraisers  then  select- 
ed on  July  1,  1903,  appointed  W.  F.  Robertson  the  "third  man," 
and  the  three  on  August  4,  1903,  valued  the  complete  waterworks 
at  $79,000.  On  August  5,  1903,  ihe  city,  by  ordinance,  accepted  this 
valuation,  and  directed  the  mayor  to  serve  a  copy  of  the  ordinance 
on  the  company.  This  was  done,  and  on  August  8,  1903,  the  de- 
fendant company  replied,  repudiating  said  award ;  declaring  it  was 
of  no  binding  effect.  On  August  13, 1903,  complainant,  at  the  office 
of  defendant,  in  Jersey  City,  N.  J.,  tendered  the  price  fixed,  which 
the  defendant  declined  to  receive.  There  was  no  formal  notice  of 
the  substitution  of  Holt  for  Richards  as  an  appraiser  served  on  de- 
fendant company.  Ferris,  the  secretary  and  treasurer,  Richards, 
the  general  manager,  Ledbetter,  the  local  superintendent,  and  the 
counsel  for  defendant,  had  knowledge  of  what  was  being  done; 
and,  except  Ferris,  all  were  present  and  participated  in  the  proceed- 
ing before  the  appraisers.  The  counsel  were  paid  by  the  company, 
and  statistics,  figures,  and  estimates  furnished  by  Ferris  to  Rich- 
ards were  used  on  the  hearing.  The  city  had  no  notice  of  any  ob- 
jection to  the  appraisers  or  the  award  until  the  letter  of  August  8th, 
before  referred  to,  was  received.  When  he  first  arrived  in  Fay- 
etteville,  and  before  the  meeting  at  which  Holt  was  substituted  as 
an  appraiser,  Richards  attempted,  as  authorized  and  instructed  by 
Ferris  at  the  time  of  his  appointment,  to  settle  the  price  with  the 
city  authorities,  and  offered  to  take  $120,000  for  the  plant  The 
master  finds: 

"Mr.  Richards  has  been  a  stockholder  of  the  defendant  company  and  Its 
general  manager  since  its  organization,  some  ten  years  ago,  and  his  name  is 
still  printed  as  general  manager  on  the  letter  beads  of  the  home  office  of  the 
company.  Until  he  removed  to  California,  some  four  or  five  years  ago,  he, 
in  connection  with  Mr.  Gardwood  Ferris,  a  director  and  the  secretary  and 
treasurer,  had  the  management  of  the  defendant  company.  After  his  remoTal 
to  California  (that  is,  for  the  last  four  years),  Mr.  Ferris  has  had  the  man- 
agement of  the  company;  the  position  of  Mr.  Richards  as  general  manager 
since  his  removal  to  California  being  merely  nominal,  with  the  exception  that 
he  has  been  occasionally  consulted  by  correspondence  about  several  important 
matters.  He  came  from  California  at  the  request  of  Mr.  Ferris  to  act  for 
the  company  in  the  matter  of  the  appraisal,  and  shortly  after  reaching  New 
Jersey,  June  27th,  was  appointed  its  appraiser  by  the  resolution  hereinbefore 
set  forth,  dated  June  29,  1903.  Mr.  Ferris  told  Mr.  Richards  that  he  hoped 
he  would  do  all  he  could  to  get  the  matter  closed  quickly,  and  not  to  try  to 
get  all  he  thought  was  due,  but  to  meet  the  city  as  far  as  possible  on  anything 
that  may  be  reasonably  fair.  He  also  told  him  to  do  all  he  could  to  get  the 
matter  settled  before  he  went  West  again,  and  not  to  put  any  stone  in  the 
way  of  settlement  if  he  could  avoid  it ;  that  they  left  it  to  him  to  get  any 
cash  settlement,  and  to  try  to  arrange  this  without  the  delay  and  expense 
of  arbitration.  On  the  night  of  June  30,  1903,  before  the  formal  meeting, 
Mr.  Richards  had  a  conference  with  the  water  committee,  at  which  he  said 
he  would  take  $120,000.  This  was  declined  by  the  city,  and  the  conference 
ended  with  the  understanding  that  each  party  would  name  an  appraiser  at 
the  formal  meeting  on  the  Ist  of  July." 

The  above  are  the  facts  found  as  culled  from  the  report  of  the  mas- 
ter,  much  of  said  report  being  argumentative  and  in  the  alternative. 
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The  master  then  states  his  conclusions  of  law:  First,  that,  the  ap- 
praisement "'being  fundamental/'  the  defendant  is  not  bound  by 
the  award,  either  by  having  assented  thereto  before  or  after  said 
appraisement;  and,  second,  in  the  following  words: 

''Should  the  court,  howoTer,  take  a  different  view,  and  be  of  the  opinion 
that  the  acts  and  conduct  of  the  said  offlcera  and  attorney  are  binding  upon 
the  defendant  company,  then  the  master  is  of  the  opinion  that  such  acts  and 
conduct  clearly  amount  to  a  waiver  of  any  objection  on  the  part  of  the  de- 
foidant  company  to  the  substitution  of  Mr.  Holt  for  Mr.  Richards,  that  it  is 
estopped  to  question  the  TSlidity  of  the  said  award,  and  that  the  same  should 
be  enforced." 

The  complainant  filed  27  exceptions  to  the  findings  of  the  master 
touching  the  facts,  and  9  exceptions  to  the  conclusions  of  law.  The 
court  does  not  deem  it  necessary  or  expedient  to  notice  these  ex- 
ceptions in  detail,  but  regards  the  question  which  meets  a  consid- 
eration of  the  case  at  the  threshold  as  solving  many  questions  raised 
by  the  numerous  exceptions.  Looking  to  the  contract  or  franchise 
for  the  intention  of  the  parties,  and  calling  it  a  contract,  agree- 
ment, or  franchise,  it  amounts  to  this:  That  the  city  of  Fayetteville, 
for  the  advantages  of  having  a  system  of  waterworks,  granted  to  de- 
fendant a  part  of  its  sovereignty  on  certain  conditions ;  one  of  the  con- 
ditions being  that  set  out  in  section  13  of  the  original  contract.  An- 
al3rzing  this  section,  but  one  conclusion  can  be  reached ;  and  that  is  that 
the  condition  precedent  to  the  contract  on  the  part  of  the  city  was  that 
at  the  end  of  10  years,  on  its  compliance  with  its  part  of  the  agreement, 
there  was  a  sale  of  the  entire  plant  of  the  defendant  corporation.  This 
is  the  fundamental  principle  in  the  agreement  or  franchise  touching  the 
sale.  The  city  in  apt  time  and  in  due  form  gave  notice  that  it  claimed 
this  option  or  sale — whichever  it  may  be  called — and  there  is  no  ques- 
tion about  the  city's  compliance  with  its  part  of  the  contract  in  this 
respect.  Incidentally  and  subordinate  to  this  agreement  was  a  stipula- 
tion that  the  price  should  be  fixed  as  set  forth  in  the  second  paragraph 
of  section  13  of  the  original  contract  and  franchise.  When  it  came  to 
this,  defendant,  having  interposed  no  objection  up  to  this  point,  des- 
ignated one  of  the  original  contractors,  Richards  (the  general  man- 
ager of  the  corporation,  who,  with  Ferris,  seems  to  have  been  as  much 
in  control  of  the  corporation  as  when  these  two  were  the  sole  contractors 
under  the  original  contract),  as  one  of  the  appraisers  to  fix  the  price. 
Upon  objection,  Richards  retired,  and  named  a  substitute,  and  here  the 
complication  of  affairs  commenced.  This  was  on  July  1st,  and  the  ap- 
praisers more  than  a  month  thereafter,  on  August  4th,  valued  the  com- 
plete waterworks  at  $79,000;  and  the  city  accepted  this  valuation, 
tendered  the  money,  and  has  manifested  throughout  a  disposition  to 
comply  with  its  part  of  the  contract. 

It  seems  that  Richards  had  full  power  to  act  for  the  company  as  pro- 
vided in  the  resolution.  He  had,  and  was  recognized  as  having,  au- 
thority to  bind  the  company  in  all  matters  touching  the  subordinate 
question  of  fixing  the  price.  As  said  above,  the  sale  was  complete  and 
absolute  under  the  contract,  agreement,  or  franchise;  the  city  having 
complied  with  all  the  obligations  it  had  assumed,  of  which  there  is  no 
complaint. 
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In  Bristol  V.  Bristol  &  Warren  Waterworks  (R.  I.)  84  Atl.  359,  83 
L.  R.  A.  740,  in  which  the  contract  is  almost  identical  with  that  sued 
upon  in  this  case,  it  is  held  that  the  arbitration  is  not  fundamental,  but 
is  in  effect  an  agreement  that  the  price  shall  be  a  fair  one;  that  the 
complainant  cannot  be  placed  in  statu  quo,  and  has  no  adequate  remedy 
in  damages.  The  only  condition  under  die  contract  to  effect  the  sale 
of  the  property  was  the  exercise  by  the  complainant  of  its  option  to  pur- 
chase at  the  end  of  the  10-year  period.  Upon  the  exercise  of  this 
option  the  contract  became,  eo  instante,  executed,  and  the  sale  was  per- 
fected. The  contract  not  having  contemplated  anything  but  a  fair 
market  value,  it  was  not  of  the  essence  of  tibe  contract  how  this  should 
be  ascertained,  as  this  was  a  matter  of  detail,  subordinate  to  the  funda- 
mental provisions  thereof.  If  the  arbitration,  for  any  reason,  failed, 
the  court  would  itself  ascertain  the  value  of  the  property,  and  would 
base  its  action  on  the  ground  that  the  fixing  of  a  fair  market  price  was 
a  matter  of  detail,  and  not  fundamental  or  of  the  essence  of  the  con- 
tract. Then,  if  the  fixing  of  the  value  in  the  case  at  bar  is  not  of  the 
essence  of  the  contract,  but  merely  subsidiary  to  the  contract  itself, 
the  appointment  of  the  arbitrators  was  not  a  vital  or  fundamental 
act,  but  was  an  act  of  administrative  detail,  incident  to  the  contract 
itself,  and  the  acts  of  defendant's  agents,  officers,  and  attorney  in  con- 
stituting and  conducting  said  arbitration  were  such  as  were  binding 
upon  the  defendant  corporation,  and  by  such  acts  it  waived  any  alleged 
irregularity,  and  is  estopped  and  bound  by  the  award.  If  the  defend- 
ant in  the  case  at  bar  had  refused  to  name  an  arbitrator,  the  court  would 
itself  have  ascertained  the  value  of  the  property ;  but  inasmuch  as  the 
arbitrators  were  appointed  by  the  agents  and  officers  of  the  defendant, 
and  the  defendant  was  fixed  with  notice  of  such  appointment,  and  did 
not  object  or  repudiate  such  appointment,  but  actually,  through  its 
agents,  officers,  and  attorney,  appeared  and  participated  in  such  arbitra- 
tion 34  days  after  said  appointment,  and  by  its  silence  and  representa- 
tion induced  the  complainant  in  good  faith  to  do  the  same,  the  defend- 
ant is  bound  by  the  award. 

There  is  no  suggestion  that  the  arbitrators  were  not  fair,  impartial, 
honest,  and  competent;  and,  this  being  so,  the  court  will  not  say  the 
award  is  not  for  a  fair  price.  The  same  rule  applies  to  arbitrators  as  to 
jurors.  A  party  cannot  be  heard  to  complain  that  he  did  not  have  an 
opportunity  to  get  a  juror  partial  or  biased  in  his  favor.  The  only  right 
he  has  is  to  have  jurors  competent,  fair,  and  impartial. 

The  dty  parted  with  its  sovereignty  to  defendant  for  only  a  limited 
time,  reserving  the  right  to  resume  its  sovereignty,  and  limiting  the 
right  of  way  given  defendant  in  its  streets,  so  that,  upon  such  limita- 
tion taking  effect,  the  defendant  could  no  longer  do  business  as  a  water 
company. 

Defendant  filed  no  exceptions  to  findings  of  fact,  and  the  master  did 
not  find  the  value  of  the  property. 

The  court,  therefore,  taking  this  view  of  the  matter,  reverses  the 
master  as  to  the  first  conclusion  of  law,  and  holds  that  the  fixing  of  the 
price  of  the  plant  was  not  fundamental,  but  was  administrative  and 
incidental  to  the  sale,  which  was  complete  under  the  contract  The 
court,  therefore,  taking  a  different  view,  and  being  of  the  opinion  that 
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the  acts  and  conduct  of  the  said  officers  and  attorney  was  binding  upon 
said  defendant  company,  concurs  in  the  opinion  of  the  master  that  such 
acts  and  conduct  amount  to  a  waiver  of  any  objection  on  the  part  of  the 
defendant  company,  and  that  it  is  estopped  to  question  the  validity  of 
said  award,  and  that  the  same  oup^ht  to  be  enforced.  This  conclusion 
removes  the  necessity  of  considering  any  of  the  numerous  exceptions, 
since,  upon  the  finding  of  the  facts  by  the  master,  though  to  some  ex- 
tent unsatisfactory,  the  court  reverses  the  master  on  his  conclusion  of 
law,  and  directs  a  different  decree  than  would  be  entered  were  he  sus- 
tained, and  affirms  the  second  conclusion  of  law  as  stated  by  the  master. 
In  short,  the  court  holds  that  the  sale  was  complete  under  the  contract, 
and  the  fixing  of  the  price  was  subordinate,  not  fundamental — hence 
reverses  the  master  on  his  first,  and  affirms  him  on  his  second,  con- 
clusion of  law.  The  exceptions  by  the  defendant  are  ignored,  without 
prejudice,  as,  in  the  view  which  the  court  takes  of  this  controversy, 
the  consideration  thereof  is  unnecessary. 
A  decree  will  be  drawn  and  entered  accordingly. 


FOWLER  T.  FOWLER. 

(Circuit  Oonrt,  M.  D.  Pennsylvania.    February  21,  190S.) 

No.  8. 

1.  Dbbds—Bxbcuted  Guts— Rsvocation— Fraud. 

Where  complainant  executed  a  conveyance  under  seal  of  all  her  Interest 
in  her  brother's  estate  for  a  recited  consideration  of  $1  and  certain  pay- 
ments to  be  thereafter  made,  such  conveyance,  being  in  the  nature  of  an 
executed  gift,  would  not  be  set  aside  in  equity  unless  fraudulently  ob- 
tained. 

2.  SaMB— EVIDBITGB. 

In  a  suit  to  set  aside  a  deed  of  complainant's  Interest  in  her  brother's 
estate,  evidence  held  insufficient  to  establish  that  complainant  was  induced 
to  execute  the  deed  by  fraudulent  representations. 

In  Equity.    On  final  hearing. 

Frank  Hasbrouck,  Abram  J.  Rose,  and  Russell  Dimmick,  for 
complainant. 

H.  M.  Hannah  and  E.  N.  Willard,  for  defendant. 

DALLAS,  Circuit  Judge.  James  W.  Fowler  died  intestate  at 
the  city  of  Scranton,  in  the  state  of  Pennsylvania,  on  the  11th  day 
of  November,  1903.  His  widow,  Achsah  B.  Fowler,  the  defend- 
ant, and  his  sister,  Sarah  Fowler,  the  plaintiflf,  survived  him.  His 
father  and  mother  died  before  he  did,  and  he  left  no  issue  or  lin- 
eal descendants,  no  brother  or  sister  (other  than  the  said  Sarah 
Fowler),  and  no  nephew  or  niece.  Consequently,  under  the  law 
of  Pennsylvania,  the  widow  was  entitled  to  one-half  part  of  his  real 
estate  for  the  term  of  her  life,  and  to  one-half  part  of  his  personal 
estate  absolutely;  and,  subject  to  the  widows  life  estate  in  the 
realty,  it  descended  to  his  sister,  Sarah  Fowler,  in  fee  simple,  and 
she  was  likewise  entitled  to  the  remaining  one-half  of  his  personal 
property  absolutely.    At  the  time  of  his  death  he  owned  a  piece 
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of  real  estate  in  the  city  of  Scranton,  being*  the  dwelling  house  m 
which  he  had  resided  for  many  years,  which  was  of  the  value  of 
about  $8,000,  and  also  certain  personal  property,  consisting  of 
government  bonds,  shares  of  bank  stock,  and  cash,  to  the  value  of 
about  $26,000.  On  the  day  of  its  date  a  deed  was  executed  and 
acknowledged  by  the  respective  parties  to  this  suit,  which  the  de- 
fendant afterwards  caused  to  be  recorded  in  the  office  of  the  re- 
corder of  deeds  of  Lackawanna  county.  Pa.,  of  which  the  following 
is  a  copy : 

'This  indenture  made  and  concluded  this  24th  day  of  November,  A.  D.,  one 
thousand  nine  hundred  and  three,  by  and  between  Sarah  Fowler,  of  the  city 
of  Poughkeepsie,  in  the  County  of  Duchess,  and  State  of  New  York,  party 
of  the  first  part,  and  Achsah  B.  Fowler,  of  the  City  of  Scranton,  in  the  County 
of  Lackawanna,  and  State  of  Pennsylvania,  party  of  the  second  part: 

'^Witnesseth :  That  whereas,  James  W.  Fowler,  late  of  City  of  Scranton, 
the  brother  of  the  first  party,  and  the  husband  of  the  second  party,  is  re- 
cently deceased  in  said  city,  leaving  certain  real  estate  and  personal  property 
hereinafter  more  particularly  described,  but  leaving  no  children,  and  no  other 
heirs  at  law  except  the  parties  hereto:  And  whereas,  the  said  James  W. 
Fowler,  is  believed  to  have  made  and  executed  a  last  will  and  testament  prior 
to  his  decease^  wherein  and  whereby  he  disposed  of  all  his  estate,  real  and 
personal,  but  such  will  or  testamentary  instrument  has  not  yet  been  found : 

"Now,  therefore,  for  the  purpose  of  settling  and  adjusting  the  respec- 
tive rights  of  the  said  parties  in  and  to  the  real  and  personal  estate  of 
the  decedent,  and  for  the  further  purpose  of  avoiding  litigation  and  delays  in 
the  settlement  of  the  said  estate,  this  indenture  has  been  executed. 

"And  the  said  Sarah  Fowler,  party  of  the  first  part,  for  the  purposes  afore- 
said, and  for  the  consideration  hereinafter  set  forth,  hath  remised,  released 
and  forever  quitclaimed  and  doth  hereby,  for  herself,  her  heirs  and  assigns, 
forever  remise,  release  and  quitclaim  unto  the  said  Achsah  B.  Fowler,  her 
heirs  and  assigns,  all  the  estate,  right,  title,  and  interest  of  the  eaid  first  party 
in  law,  or  equity,  or  otherwise  howsoever,  of,  in,  to,  or  out  of  all  that  certain 
lot,  piece  or  parcel  of  land  situate  in  the  City  of  Scranton,  County  of  Lack- 
awanna, and  State  of  Pennsylvania,  and  known  as  number  819  Linden  Street, 
In  said  City,  and  being  sixty  feet  wide  in  front  on  Linden  Street,  and  extend- 
ing back  along  a  public  alley  at  right  angles  to  Linden  Street  one  hundred 
and  forty-nine  feet:  Also  all  the  right,  title  and  interest  of  the  said  first 
party  in  and  to  any  and  all  personal  property  of  the  said  James  W.  Fowler, 
deceased,  consisting  of  Five  United  States  Qovemment  Bonds  of  the  denomi- 
nation of  Five  Hundred  Dollars  each,  bearing  date  July  1st,  1877,  and  num- 
bered respectively,  Nos.  20103,  20194,  20195,  20190,  and  20107 ;  also  ten  shares 
of  the  capital  stock  of  the  Third  National  Bank  of  Scranton,  represented  by 
certificate  No.  59;  also  one  dividend  check  of  the  Third  National  Bank  of 
Scranton,  for  the  sum  of  One  Hundred  Dollars,  No.  4927,  bearing  date  of 
November  14,  1903,  and  payable  to  James  W.  Fowler;  also  all  moneys  now 
on  deposit  in  the  name  of,  or  to  the  credit  of,  said  James  W.  Fowler  in  the 
First  National  Bank  of  Scranton,  and  the  Third  National  Bank  of  Scranton, 
whether  the  same  be  interest  accounts  or  otherwise ;  and  also,  all  household 
furniture  and  goods,  wearing  apparel,  and  all  other  personal  property  of 
whatsoever  kind  and  wheresoever  situated,  late  of  the  estate  of  said  decedent 
James  W.  Fowler. 

^Together  with  all  and  singular  the  buildings  and  improvmnents,  members 
or  appurtenances  whatsoever  unto  the  aforesaid  lot  of  land  belonging  or  ap- 
pertaining, and  the  reversion  and  reversions,  remainder  and  remainders,  rents, 
issues  and  profits  thereof.  And  also,  all  the  accrued  interests,  profits,  income 
or  dividends  arising  from  or  accruing  out  of  the  personal  property  aforesaid, 
or  any  part  thereof. 

'To  have  and  to  hold  the  said  real  estate,  together  with  the  appnrtenanceg 
thereto,  and  all  of  the  said  personal  property  as  aforesaid,  unto  ^  said  sec- 
ond party,  to  and  for  the  only  proper  use,  benefit  and  behoof  of  the  tald 
second  party,  her  heirs  and  assigns  forever. 
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'In  consideration  whereof  tbe  said  second  party  hereby  agrees  to  pay  to 
the  said  first  party  the  sum  of  One  Dollar,  lawful  money  of  the  United  States, 
at  and  npon  the  executicm  hereof,  and  in  addition  thereto  to  pay  to  the  said 
first  party,  during  the  term  and  period  of  her  natural  life,  one-half  of  the  net 
income,  profit  or  revenue,  issuing  out  of  or  arising  ftrom  the  personal  property 
of  the  said  decedent,  James  W.  Fowler,  after  the  payment  of  all  debts  and 
obligations  of  the  said  decedent,  and  the  costs  and  expenses  of  the  adminis- 
tration of  the  said  estate;  but  at  and  after  the  death  of  said  first  party, 
such  payments  shall  entirely  cease  and  determine. 

*'In  witness  whereof  the  said  parties  hsTe  hereunto  set  their  hands  and 
seals,  the  day  and  year  first  above  written. 
**Word8  'real  and'  on  third  page  interlined  before  signing. 

"Sarah  Fowler.    [L.  S.] 
••Achsah  B.  Fowler.    [L.  S.] 
"rrhe  words  *real  and'  which  were  interlined  on  third  page  erased  before 
execution. 
"In  Presence  of: 

"Stephen  O.  Ouems^. 
"A.  Williamson." 

The  object  of  the  bill  is  to  procure  the  cancellation  of  this  deed, 
for  which  it  is  alleged  there  was  no  consideration,  and  which  it  is 
averred  was  obtained  by  fraud. 

At  law  a  seal  conclusively  imports  consideration,  but  in  equity, 
where  consideration  is  requisite  to  support  the  instrument,  its  ex- 
istence must  be  shown.  In  the  present  instance  the  deed  men- 
tions the  nominal  consideration  of  $1.  The  evidence  warrants  the 
finding  that  this  sum  was  actually  tendered  to  the  plaintiff  imme- 
diately after  she  executed  the  document,  and  that  she  either  de- 
clined' to  accept  it,  or  returned  it  to  the  defendant,  not  because  she 
intended  to  repudiate  what  she  had  done,  but  because  the  appear- 
ance of  being  paid  for  doing  it  was  distasteful  to  her.  It  is,  how- 
ever, quite  unimportant  what  occurred  with  respect  to  this  for- 
mality, for,  although  the  transaction  was  undoubtedly  a  gift,  and 
is  to  be  so  regarded,  yet,  being  fully  executed,  equity  will  not  re- 
voke it  unless  it  was  wrongfully  obtained.  Stone  v,  Hackett,  12 
Gray,  227;  Martin  v.  Funk,  75  N.  Y.  134,  31  Am.  Rep.  446;  San- 
bom  V.  Goodhue,  28  N.  H.  48,  59  Am.  Dec.  398 ;  Fasset's  Appeal, 
167  Pa.  448,  31  Atl.  686 ;  Corle  v.  Monkhouse,  50  N.  J.  Eq.  537, 
25  Atl.  157;  Walker  v.  Dixon  Crucible  Co.,  47  N.  J.  Eq.  342,  20 
Atl.  885 ;  Grover  v.  Grover,  24  Pick.  264,  35  Am.  Dec.  319 ;  Picks- 
lay  V.  Starr,  149  N.  Y.  432,  44  N.  E.  163,  32  L.  R.  A.  703,  52  Am. 
St.  Rep.  740;  Bedell  v.  Carll,  33  N.  Y.  681.  See,  also,  notes  to 
Cochrane  v.  Moore,  12  Eng.  Rul.  Cas.  pp.  428,  434. 

The  deed  upon  its  face  is  a  sufficient  and  valid  conveyance,  and, 
apart  from  the  allegation  of  lack  of  consideration,  the  only  ground 
upon  which  it  is  asked  that  it  shall  be  set  aside  is  thus  averred  in 
the  bill: 

'The  said  agreement  was  executed  by  your  orator  because  of  the  statements 
and  representations  made  to  her  by  said  defendant,  as  hereinbefore  set 
out,  and  in  ignorance  of  the  rights  and  interests  of  your  orator  in  the  premises, 
and  was  and  is  fraudulent  and  Toid." 

Waiving  the  point  that  it  is  here  specified  that  the  fraud  averred 
was  practiced  by  means  of  statements  and  representations  set  out 
in  the  bill,  and  that  in  fact  the  bill  does  not  set  out  any  statement 
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which  the  defendant  is  alleged  to  have  falsely  made,  I  have  care- 
fully examined  the  evidence  with  a  view  to  determining  whether 
it  has  been  shown  that  by  any  means  whatever  or  in  any  way  the 
defendant  deceitfully  imposed  upon  the  plaintiff. 

Each  party  testified  on  her  own  behalf.  On  several  points  their 
testimony  was  conflicting.  If  the  defendant's  account  of  what 
transpired  between  them  before  they  visited  the  office  of  Mr. 
Guernsey,  a  notary  and  attorney  at  law,  where  the  paper  was 
signed  and  acknowledged,  is  true,  then  the  plaintff  was  fully  in- 
formed of  its  nature  and  effect  before  she  executed  it;  but,  if  the 
plaintiff  fully  remembered  and  correctly  stated  the  substance  of 
the  conversation  which  they  had  previously  had,  then  she  accom- 
panied the  defendant  upon  that  visit  in  absolute  ignorance  of  its 
real  purpose.  No  third  person  was  present  when  this  conversation 
occurred,  and  therefore  the  allegation  of  the  bill  "that  said  Achsah 
B.  Fowler  did  not  state  to  your  orator  for  what  purpose  she  want- 
ed to  see  a  lawyer,  nor  did  your  orator  know  why  said  Achsah  B. 
Fowler  wanted  to  see  a  lawyer,"  could  not  be,  and  it  was  not, 
supported  by  any  evidence  other  than  the  testimony  of  the  plain- 
tiff herself,  and  that  was  positively  contradicted  by  the  testimony 
of  the  defendant.  I  am  unwilling  to  ascribe  to  either  of  these  par- 
ties a  deliberate  intention  to  falsify,  and  it  is  not  wholly  incon- 
ceivable that  the  defendant  may  have  been  deluded  as  to  what  was 
not  said  by  the  plaintiff;  but  it  would  be  quite  impossible  to  be- 
lieve that  the  plaintiff's  circumstantial  statement  of  what  she  did 
say  could  be  in  any  substantial  respect  untrue,  and  yet  not  have 
been  artfully  fabricated.  It  seems  to  me,  too,  that  it  is  inherently 
more  probable  that  the  plaintiff,  before  going  to  the  notary's  office, 
would  have  been  informed  of  the  business  to  be  transacted,  than 
that  she  should  have  gone  there  without  making  inquiry  or  receiv- 
ing any  information  upon  the  subject.  It  is,  moreover,  to  be  borne 
in  mind  that  this  is  a  suit  to  set  aside  a  solemn  instrument  of  writ- 
ing upon  the  ground  of  fraud;  and  to  maintain  the  fundamental 
position  of  the  plaintiff,  that  she  executed  it  without  knowing  what 
It  was,  her  own  uncorroborated  and  contradicted  testimony  will 
not  suffice.    Cases  infra. 

The  plaintiff  called  Mr.  Guernsey,  to  whom  reference  has  been 
already  made.  I  accord  full  belief  to  his  testimony.  His  account 
of  what  occurred  at  his  office  may  be  briefly  summarized.  Mrs. 
and  Miss  Fowler  visited  him  on  the  24th  of  November,  1903.  Mrs. 
Fowler  said  they  had  come  to  have  a  paper  acknowledged,  and 
asked  him  if  he  was  a  notary.  She  handed  him  the  paper.  He 
read  it  over  first  to  himself,  and  then  said  it  was  an  important 
paper — he  thinks  he  told  Miss  Fowler  that  "she  seemed  to  be  con- 
veying away  her  rights" — and  he  asked  her  if  she  had  consulted 
her  attorney  in  regard  to  it.  She  said  she  had  not;  that  she  did 
not  then  have  an  attorney.  He  then  said:  "Miss  Fowler,  it  is  an 
important  paper;  and  you  really  ought  not  to  sign  it  without 
knowing  what  you  are  doing."  To  this  he  thinks  she  made  no  re- 
ply, but  that  Mrs.  Fowler  said  "it  was  fully  understood  between 
them,  and  that  they  didn't  come  there  for  advice  in  regard  to  the 
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paper,  and  simply  came  for  a  notary.  They  came  to  have  it  simply 
acknowledged.  He  then  read  the  paper  over  aloud,  and,  upon 
reaching  the  words  "real  and,"  which  were  interlined  in  it,  Mrs. 
Fowler  said:  "That  is  wrong,  the  real  was  not  intended  to  be  in 
there,  and  I  don't  see  why  my  attorney  put  it  in  there,  because 
I  directed  him  that  it  should  only  be  as  to  personal  property."  Mr. 
Guernsey  then  stated  that  he  could  erase  that,  and  Miss  Fowler 
said  nothing,  and  he  assumed  that  she  assented  to  it,  and  he  erased 
it.  Mr.  Guernsey  remembered  that  something  was  said  by  Mrs. 
Fowler  to  Miss  I^owler  to  this  effect :  "He  is  speaking  of  the  in- 
come of  the  home.  Do  you  want  the  income  of  the  home?" — and 
that  Miss  Fowler  said  she  did  not ;  she  replied,  "  'No,'  or  in  some 
equivalent  word."  Mr.  Guernsey  then  continued  the  reading  of 
the  paper,  and  thereafter  directed  its  signing  and  witnessing,  and 
took  the  acknowledgment.  He  suggested  that  it  would  be  a  good 
thing  for  Miss  Fowler  to  have  a  copy  of  it,  and  he  thinks  that  Mrs. 
Fowler  said  there  was  no  objection.  The  copy  was  made,  and  was 
given  to  Miss  Fowler.  The  evidence  shows  that  Miss  Fowler's 
hearing  was  somewhat  impaired;  but  I  see  no  reason  to  doubt 
that  she  was  able  to  hear  Mr.  Guernsey's  reading  of  the  deed,  and 
that,  if  she  did  not  do  so,  it  was  because  she  gave  no  attention  to 
it.  He  testified  that  "she  remained  quiet  and  did  not  have  anything 
to  say,  and  I  [he]  assumed  that  she  was  paying  attention  and 
heard  what  was  being  said.  There  was  nothing  to  indicate  it  one 
way  or  the  other.  She  did  not  say  anything."  She  did  not  ask  to 
have  any  portion  of  it  re-read,  nor  suggest  that  she  did  not  hear  it. 
Mr.  Guernsey  had  no  doubt  that  she  heard  him  say  that  the  paper 
was  an  important  one;  and  he  testified  that  Mrs.  Fowler  spoke 
plainly  in  making  the  remark  that  they  did  not  want  the  services 
of  an  attorney;  that  they  had  talked  it  over  and  knew  what  they 
were  doing,  and  simply  wanted  the  services  of  a  notary — ^but  that 
Miss  Fowler  made  no  reply  to  this.  He  did  not  ask  Miss  Fowler 
anything  further,  to  ascertain  whether  she  knew  anything  about 
the  contents  of  the  paper,  but  said,  "Very  well,"  or  words  to  that 
effect,  and  thinks  it  was  Mrs.  Fowler  who  asked  him  to  read  it. 
He  supposed  he  read  it  so  that  both  could  hear  it,  and  was  under 
the  impression  that  both  did  hear  it. 

The  stenographer  who  was  in  the  employment  of  Mr.  Guernsey 
was  also  examined,  but  her  testimony  adds  little  or  nothing  to  his. 
She  was  in  a  room  adjoining  his  private  office.  She  did  not  pay 
any  attention  to  the  conversation,  but  heard  some  of  it,  although 
she  was  some  distance  from  them.  She  heard  Mr.  Guernsey  read 
the  paper.  As  she  remembers,  Mrs.  Fowler  did  the  most  talking. 
She  "don't  know"  whether  Miss  Fowler  paid  any  attention  to  the 
reading,  but  "should  have  thought  she  was  listening." 

The  only  other  witnesses  produced  by  the  plaintiff  were  Mr. 
and  Mrs.  Schwartz,  but  they  seem  to  have  had  no  knowledge  of 
any  important  fact,  and  their  testimony  need  not  be  particularly 
referred  to. 

Upon  all  the  evidence — and  I  think  the  especially  material  parts 
of  it  have  been  adequately  epitomized — ^I  have  no  hesitation  in 
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holding  that  the  deed  of  November  24,  1903,  ought  not  to  be  dis- 
turbed. I  have  not  been  convinced  that  the  allegation  of  fraud 
has  been  supported  by  even  a  preponderance  of  proof,  and  it  seems 
to  me  to  be  perfectly  plain  that,  at  least,  it  has  not  been  maintained 
with  the  degree  of  certainty  required  by  the  well-established  rule 
that  'Vhen,  in  a  court  of  equity,  it  is  proposed  to  set  aside,  annul, 
or  to  correct  a  written  instrument  for  fraud  or  mistake  in  the  exe- 
cution of  the  instrument  itself,  the  testimony  on  which  this  is  done 
must  be  clear,  unequivocal,  and  convincing,  and  that  it  cannot  be 
done  upon  a  bare  preponderance  of  evidence,  which  leaves  the 
issue  in  doubt/'  Maxwell  Land  Grant  Case,  121  U.  S.  325,  381,  7 
Sup.  Ct.  1016,  80  L.  Ed.  949 ;  Atlantic  Delaine  Co.  v.  James,  94  U. 
S.  207,  24  L.  Ed.  1112;  Treat  v.  RusseU,  128  Fed.  847,  63  C.  C.  A. 
575;  Brawdy  v.  Brawdy,  7  Pa.  157;  Phillips  v.  Meily,  106  Pa.  545: 
Goggins  V.  Risley,  13  Pa.  Super.  Ct.  316;  Simon's  Estate,  20  Pa. 
Super.  Ct.  450;  Hupsch  v.  Resch,  45  N.  J.  Eq.  657,  18  Atl.  372. 

If  Mr.  Fowler's  estate  had  all  passed  to  his  widow,  it  would  have 
constituted  but  a  moderate  provision  for  her;  and  she,  not  unnat- 
urally, supposed  that  he  had  made  a  will,  but  none  was  found.  She 
consulted  a  reputable  lawyer,  who  cannot  for  a  moment  be  sus- 
pected of  having  consciously  abetted  or  countenanced  a  fraud,  and 
by  him  this  deed  was  prepared.  Miss  Fowler  does  not  appear  to 
have  been  in  want.  She  was  at  least  70  years  of  age,  and  had  no 
relative  nearer  than  a  second  cousin.  Under  these  circumstances, 
I  see  nothing  unreasonable  in  the  belief,  which,  no  doubt,  Mrs. 
Fowler  and  her  counsel  entertained,  that  Miss  Fowler's  assent  to 
the  arrangement  for  which  the  instrument  provided  might,  upon  a 
full  and  truthful  disclosure  of  the  situation,  be  obtained.  I  am  sat- 
isfied that  Mrs.  Fowler's  conduct  was  based  upon  this  belief,  and 
was  accordant  with  it;  and  I  think  that  a  finding  that  she  went 
to  the  home  of  her  sister-in-law  with  the  infamous  design  of  de- 
priving her  of  her  interest  in  her  brother's  estate,  either  by  mis- 
representing or  by  concealing  material  facts,  would  be  wholly  un- 
justifiable. On  the  contrary,  I  believe  that  she  completely  and 
honestly  explained  what  she  desired,  and  that  the  plaintiff  fully 
understood  and  freely  assented  to  it  before  they  went  to  Mr. 
Guernsey's  office ;  and,  with  this  in  mind.  Miss  Fowler's  apparent  in- 
difference to  the  proceedings  there,  and  her  acquiescence  in  the  state- 
ments of  Mrs.  Fowler,  appear  to  have  no  significance,  except  as 
they  indicate  that  Miss  Fowler  was  contented  to  act  upon  the  in- 
formation which  she  already  possessed.  It  was,  as  Miss  Fowler 
herself  has  testified,  not  until  some  days  after  Mrs.  Fowler  had 
returned  to  Scranton  (Mr.  Schwartz  says  ten  days  or  two  weeks 
after)  that  she  examined  the  duplicate  of  the  deed  which  she  had* 
received  at  Mr.  Guernsey's  office.    She  then,  as  she  has  said,  "be- 

fan  to  feel  a  little  worried  about  it,"  and  "showed  it  to  Mr. 
chwartz,"  the  husband  of  her  second  cousin.  She  became  dissat- 
isfied with  what  she  had  done,  and  was  desirous  of  recalling  it; 
but  the  authorities  heretofore  referred  to  abundantly  show  that 
mere  alteration  of  intention  on  her  part  does  not  entitle  her  to- 
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the  interference  of  a  court  of  equity  for  cancellation  of  an  executed 
deed,  and,  in  my  opinion,  she  has  utterly  failed  to  establish  any 
better  title  to  such  relief. 

Let  a  decree  be  drawn  dismissing  the  bill  of  complaint,  with 
costs. 


HOOB  et  aL  t.  BATON  et  aL 

(Olrcult  Court;  D.  Golorada    Febmary  27,  1005.) 

No.  4,808. 

1.  Wateb  Coitbsks— DiTrasiOR  tob  Ibbioation . 

The  right  to  divert  ninnlDg  waters  for  irrigating  lands  In  an  arid 
country  Is  not  controlled  or  affected  by  political  divisions.  It  is  the  same 
in  aU  states  throni^  which  the  stream  so  diverted  may  pass. 

2.  Ba»— In  Wyoming  and  Colorado. 

An  appropriation  of  water  in  the  state  of  Wyoming  from  a  stream 
wlilch  rises  in  Colorado  for  irrigating  lands  in  Wyoming  is  valid  as 
against  a  subsequent  appropriation  in  Colorado  from  the  same  stream 
for  irrigating  lands  in  Colorado. 

8.   8A»— PBAOTICB— POLICX  BSGITLATIONS  IN  WTOiaNO. 

In  a  suit  by  settlers  in  Wyoming  on  a  stream  which  rises  in  Colorado 
to  restrain  the  diversion  of  water  from  such  stream  In  Colorado,  com- 
plainants need  not  aver  or  prove  that  they  have  conformed  to  police  regu- 
lations of  the  state  of  Wyoming  regulating  the  distribution  of  water  in 
that  state. 

4.  Bquht— Cboss-Bhx  in  an  Answkb. 

In  a  suit  in  equity,  a  charge  in  an  answer,  which  Is  denominated  a 
"cross-bill,*'  may  be  accepted  as  a  statement  of  respondents'  caae^  not- 
withstanding the  misnomer  calling  the  answer  a  cross-bill. 

N.  E.  Corthell,  for  plaintiffs. 

James  W.  McCreery,  John  T.  Jacobs,  and  S.  C  Downey,  for  defend- 
ants. 

HALLETT,  District  Judge.  The  bill  was  filed  by  six  natural  per- 
sons residing  in  the  valley  of  Sand  creek,  in  the  state  of  Wyoming, 
and  two  corporations  organized  in  Wyoming,  against  Benjamin  H. 
Eaton  and  Bruce  G.  Eaton,  citizens  of  Colorado,  and  the  Divide  Ditch 
Company,  a  Colorado  corporation.  Three  natural  persons — George 
Rintoul,  August  Wurl,  and  Robert  Ferguson — ^were  made  respondents, 
but  were  not  served  with  process.  August  Wurl  appeared,  and  an- 
swered the  bill.  The  issue  made  by  him  is  entirely  apart  from  the  issue 
made  by  the  other  respondents,  and  has  not  been  the  subject  of  contro- 
versy in  the  suit    No  decree  will  be  entered  as  to  him. 

The  prayer  of  the  Wll  is  to  restrain  the  diversion  of  water  from 
Sand  creek  within  the  state  of  Colorado.  The  source  of  Sand  creek 
is  in  the  motmtains  of  Colorado,  whence  its  waters  flow  in  a  northerly 
direction  into  the  Laramie  river,  in  Wyomingf.  The  length  of  the 
stream  is  about  15  miles  in  each  of  the  states  of  vVyoming  and  Colorado, 
or  30  miles  in  alL  Complainants  charge  that  their  grantors  first  settled 
upon  Sand  creek  in  the  then  territory  of  Wyoming,  and  began  the  use 
of  water  from  Sand  creek  in  irrigating  their  lands  in  the  year  1867. 
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In  times  of  high  water  the  stream  overflowed  its  banks,  and  con^derable 
tracts  of  land  adjacent  to  the  stream  were  irrigated  in  this  way  so  as 
to  produce  good  crops  of  hay.  The  first  settlers  confined  their  opera- 
tions to  cutting  hay  from  tihe  overflowed  lands  and  to  the  use  of  the 
higher  lands  for  pasturage.  Within  the  decade  from  1870  to  1880  the 
waters  of  the  stream  were  diverted  by  means  of  short  ditches  to  other 
lands,  and  perhaps  also  to  the  overflowed  lands,  to  be  used  in^  dry 
seasons.  Afterwards  longer  ditches  were  made  so  as  to  cover  consider- 
able tracts  of  land  much  higher  than  the  stream,  but  not  very  far  from 
its  channel.  The  channel  of  the  stream  is  shallow.  In  some  places 
the  banks  are  higher  than  the  adjacent  land,  so  that  it  is  easy  to  divert 
the  water.  In  general,  the  lands  irrigated  are  in  a  state  of  nature,  and 
produce  hay  or  pasturage  only,  but  some  small  tracts  have  been  plowed 
in  which  other  crops  are  cultivated.  In  all  about  6,000  or  6,000  acres 
are  under  cultivation  by  complainants  in  the  valley  of  Sand  creek  in 
the  state  of  Wyoming.  In  dry  years  there  has  not  been  sufficient  water 
in  Sand  creek  to  irrigate  all  of  complainants'  lands,  and  usually  the 
water  has  been  exhausted,  so  that  none  reached  the  Laramie  river. 
Some  of  the  complainants  use  certain  lakes  near  the  lower  course  of  the 
stream  for  impounding  the  water,  and  take  out  such  water  when  the 
stream  fails  in  the  end  of  the  summer. 

The  year  1902  was  exceptionally  dry,  and  the  supply  of  water  in  Sand 
creek  was  not  suflicient  to  irrigate  complainants'  lands  and  the  lands  of 
other  persons  residing  in  the  valley  of  Sand  creek  in  the  manner  and  to 
the  extent  which  had  been  practiced  in  the  years  preceding  and  since 
the  settlement  of  the  country.  The  Divide  Ditch  Company,  under  the 
control  of  the  Eatons,  who  were  stockholders  and  officers  of  that  com- 
pany, opened  a  ditch  which  had  been  previously  constructed  between 
Sand  creek  and  Sheep  creek,  and  by  means  thereof  turned  the  greater 
part  of  the  water  from  Sand  creek  into  Sheep  creek.  One  witness  says 
that  more  than  one-half  the  water  flowing  in  Sand  creek  was  taken, 
and,  if  there  is  a  more  definite  statement  of  the  quantity  taken,  the  court 
has  not  discovered  it.  The  water  left  in  Sand  creek  after  the  diversion 
seems  to  have  been  used  by  irrigators  residing  in  Colorado  below  the 
point  of  diversion,  so  that  none  went  down  to  complainants,  and  they 
lost  their  crops  from  want  of  water  to  irrigate  them. 

This  bill  was  filed  November  8,  1902.  It  sets  forth  the  character  of 
Sand  creek,  its  length  and  course,  and  the  appropriation  of  its  waters 
for  the  purpose  of  irrigating  the  lands  adjacent  to  the  stream  by  com- 
plainants and  their  grantors  in  the  years  between  1867  and  1890. 
Proof  was  made  of  these  facts.  Indeed,  the  settlement  of  the  lands  and 
the  appropriation  of  the  waters  of  Sand  creek  seems  to  be  the  only  sub- 
ject referred  to  in  the  testimony.  Respondents  have  offered  no  proof 
concerning  their  title  or  right  to  take  the  waters  of  Sand  creek.  In 
their  answer  to  the  bill,  and  in  that  part  of  it  which  is  called  "a  further 
answer,  defense,  and  cross-complaint,"  they  give  some  account  of  the 
Divide  Ditch  Company,  and  state  that  it  is  the  owner  of  certain  ditches 
described  in  a  paper  filed  by  one  Philip  Wilson  in  the  office  of  the 
State  Engineer  of  the  state  of  Colorado  on  the  22d  day  of  July,  1897. 
The  affidavit  is  set  out  in  the  answer,  and  is  followed  by  the  statement 
that  the  ditches  therein  mentioned  were  constructed.    As  to  the  use 
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made  of  the  water  taken  from  Sand  creek,  the  answer  contains  this 
averment: 

'TThat  the  water  so  appropriated  and  diverted  by  the  Divide  Ditch  Company 
from  Sand  creek  and  Its  tributaries  as  aforesaid,  and  the  other  ditches  con- 
nected therewith,  Is  thence  rnn  down  Into  Sheep  creek  and  from  Sheep  creek 
Into  the  North  Fork  of  the  Cache  la  Pondre  river;  thence  Into  and  through 
the  *North  Poudre  Ditch,'  so  called,  and  Into  sundry  large  storage  reservoirs 
connected  therewith ;  that  after  being  so  stored,  the  water  Is  drawn  off  and 
to  be  drawn  off  for  the  benefit  of  the  stockholders  of  the  said  the  Divide 
Ditch  Company  and  others  having  contractual  rights  therewith  for  water 
rights  for  the  Irrigation  of  lands  In  Larimer  and  Weld  counties,  state  of  Colo- 
rada" 

Thus  it  appears  that  the  waters  of  Sand  creek,  a  tributary  of  Lara- 
mie river  in  the  state  of  Wyoming,  are  taken  by  defendants  into  the 
North  Poudre  river,  a  tributary  of  the  South  Platte  river  in  the  state 
of  Colorado,  for  irrigating  lands  in  the  counties  of  Larimer  and  Weld 
in  the  state  of  Colorado.  From  the  point  of  diversion  on  Sand  creek 
complainants'  lands  are  nearly  north  a  distance  of  perhaps  20  miles. 
From  the  point  of  diversion  on  Sand  creek  the  water  taken  by  re- 
spondents is  used  on  lands  in  the  counties  of  Weld  and  Larimer  in  an 
easterly  direction  a  distance  of  about  60  miles.  The  remarkable  feature 
of  this  condition  is  that  water  is  taken  from  a  tributary  of  the  Laramie 
river,  and  put  into  another  stream  entirely  different  in  its  course  and 
character,  to  serve  lands  which  are  not  in  the  basin  of  Laramie  river 
or  of  Sand  creek,  or  in  any  manner  subservient  to  Sand  creek  or  the 
Laramie  river.  This  purpose  was  plainly  declared  in  Wilson's  affi 
davit,  before  referred  to,  in  these  words : 

"It  helng  also  the  Intention  hereby  to  divert  the  water  herein  appropriated 
from  the  watershed  of  the  Big  Laramie  river  Into  the  watershed  of  the  Cache 
la  Poudre  river,  as  shown  on  accompanying  plat" 

This  part  of  the  answer  was  regarded  by  respondents  as  a  cross-bill, 
and  the  complainants  in  the  original  bill,  or  some  of  them,  answered  it. 
A  cross-bill  in  an  answer  is  not  known  in  the  practice  of  federal  courts. 
If  respondents  had  urged  its  consideration  as  a  cross-bin,  we  should 
have  had  some  diiBculty  in  going  on  with  the  case  at  this  time;  but 
they  seem  to  have  abandoned  it.  As  the  respondents  have  called  it  an 
answer  as  well  as  a  cross-bill,  I  suppose  we  may  regard  their 
statement  of  title  in  that  part  of  the  answer,  in  so  far  as  it  shows  the 
nature  and  purpose  of  the  diversion  of  the  waters  of  Sand  creek,  as 
entirely  correct. 

The  fourth  paragraph  of  the  bill  of  complaint  is  as  follows : 

'^he  plaintiffs  severally  claim  their  rights,  hereinafter  set  forth,  as  lands 
under  grants  of  the  state  of  Wyoming,  and  said  defendants  severally  claim 
their  rights  hereinafter  mentioned  as  lands  under  grants  of  the  state  of  Colo- 
rado." 

And  the  fourteenth  paragraph  reads  as  follows : 

"The  plaintiffs  are  Informed  and  verily  helleve  that  the  defendants  claim 
and  pretend,  by  reason  of  the  Interstate  character  of  said  stream,  sud  by 
reason  of  the  dlversl^  of  citizenship  and  the  location  of  lands  of  the  plain- 
tiffs and  those  of  the  defendants  In  different  states,  that  the  defendants  have 
the  right  to  wholly  exclude  the  plaintiffs  from  the  use  of  the  waters  of  said 
creek,  and  to  take  and  apply  and  appropriate,  In  Colorado,  all  of  the  waters 
of  said  creek.  Id  disregard  and  exclusion  of  the  vested  and  acquired  prior 
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rights  of  the  plalntUts  aforesaid;  and  the  defendants  deny  and  dispute  all 
rights  of  the  plaintiffs  to  make  any  appropriation  or  use  of  the  waters  of  said 
creek  without  the  limits  of  Colorado*  and  claim  all  of  the  said  waters  as  lands 
granted  by  the  Constitution  and  laws  of  Colorado  exduslyely  to  the  citizens 
and  occupants  of  lands  In  said  state." 

The  latter  paragraph  was  not  answered  by  respondents,  but  it  was 
affirmed  by  Bruce  G.  Eaton  in  his  testimony  before  the  master. 

The  fourth  paragraph  is  palpably  false,  and  it  is  difficult  to  under- 
stand the  reason  for  making  the  statement  Counsel  has  not  offered 
any  explanation,  except  that  it  was  intended  to  support  the  jurisdiction 
of  the  court.  Possibly  it  was  intended  to  support  the  idea  asserted  in 
the  fourteenth  paragraf^  that  the  waters  of  the  state  belong  to  its  peo- 
ple for  any  use  that  may  be  made  of  them  within  the  state.  We  had 
occasion  recently  to  consider  whether  the  right  of  a  citizen  to  use  water 
witfiin  the  state  for  irrigation  of  lands  is  granted  by  the  state  or  gen- 
eral government,  and  we  were  unable  to  discover  any  principle  of  that 
kind,  Mohl  v.  Lamar  Canal  Co.  (C.  C.)  128  Fed.  776.  The  idea  of 
an  exclusive  right  in  the  people  of  a  state  to  divert  its  running  waters 
to  the  injury  of  riparian  owners  in  another  state  must  be  equally  un- 
tenable. Indeed,  Uie  doctrine  of  riparian  ownership  and  use  of  run- 
ning water  is  not  subject  to  political  boundaries.  Between  hostile 
states  the  doctrine  may  not  be  recognized,  but  any  such  repudiation 
would  be  simple  vis  major.  Between  states  dwelling  in  peace  and  con- 
cord, as  are  the  states  of  our  Union,  the  equal  right  of  the  inhabitants 
of  each  state  to  the  waters  of  intersecting  streams  must  always  be 
recognized.  Water  is  essential  to  human  life  in  the  same  d^ee  as 
light  and  air,  and  no  bounds  can  be  set  to  its  use  for  supplying  the 
natural  wants  of  men  other  than  the  mighty  barriers  which  the  Creator 
has  made  on  the  face  of  the  earth. 

There  is  sound  reason  and  some  authority  for  saying  that  in  the  arid 
country  water  for  irrigating  land  is  a  natural  want  of  men,  to  be 
ranked  with  what  is  commonly  called  "domestic  use."  An  early  case 
in  the  state  of  Illinois  was  between  owners  of  mills  located  on  a  small 
brook,  each  of  which  consumed  the  entire  flow  of  the  brook.  The 
court,  with  excellent  fullness  and  intelligence,  discussed  the  principles 
which  control  the  use  of  running  waters  for  supplying  the  wants  of 
men  and  for  commercial  purposes.  In  the  course  of  its  opinion  the 
court  says : 

"In  countries  differently  situated  from  oars  with  a  hot  and  arid  climate 
water  doubtless  Is  absolutely  Indispensable  to  the  cultivation  of  the  soil,  and 
In  them  water  for  Irrigation  would  be  a  natural  want"  Bvans  v.  Merrl- 
weather,  8  Scam.  495,  88  Am.  Dec.  106. 

This  doctrine,  so  reasonable  and  just  as  to  commend  itself  to  all 
acceptance,  was  early  recognized  in  the  territory  of  Colorado  as  inherent 
in  the  conditions  of  the  climate  and  aridity  of  the  soil.  Yunker  v. 
Nichols,  1  Colo.  651.  In  the  Circuit  Court  of  Montana  the  principle 
was  put  upon  the  act  of  Congress  of  1866.  Howell  v.  Johnson  et  al. 
(C.  C.)  89  Fed.  556.  And  the  Supreme  Court  has  said  that  the  act  of 
1866  was  the  recognition  of  a  pre-existing  right,  rather  than  the  estab- 
lishment of  a  new  one.  Broder  v.  Water  Company,  101  U.  S.  274, 
25  L.  Ed.  790. 
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We  need  not  pursue  the  subject  very  far.  The  parties  to  this  suit 
are  not  in  controversy,  except  upon  the  point  that  complainants  have 
not  made  a  valid  appropriation  of  the  waters  of  Sand  creek  under  the 
laws  of  Wyoming.  Respondents  maintain  that  complainants  have  no 
standing  in  court,  because  they  have  not  shown  compliance  with  certain 
acts  of  assembly  in  Wyoming  regulating  the  appropriation  of  water 
in  that  state.  The  acts  have  been  called  police  regulations,  and  they 
are  intended  to  regulate  the  distribution  of  water  among  the  inhaUtants 
of  a  stream  so  as  to  insure  to  each  his  rightful  proportion  according  to 
the  extent  of  his  appropriation.  Obviously,  these  acts  have  no  applica- 
tion or  controlling  force  in  this  controversy.  As  before  stated,  they 
control  the  conduct  of  parties  inhabiting  the  same  stream.  Respond- 
ents are  not  subject  to  them.  They  have  diverted  the  water  of  Sand 
creek,  and  carried  it  to  another  district  in  another  state.  The  parties  to 
the  suit  are  foreign  in  purpose  as  they  are  in  residence.  They  have  no 
relations  for  sharing  the  waters  of  Sand  creek  between  them.  Each 
denies  to  the  other  any  use  whatever  of  the  waters  of  Sand  creek. 
Therefore  laws  regulating  the  use  of  water  amongst  inhabitants  of  the 
same  stream  are  not  pertinent  to  the  controversy.  It  is  enough  that 
complainants  and  their  grantors  were  in  the  possession  and  enjoyment 
of  the  water  a  long  time  prior  to  respondents'  diversion,  and  therefore 
the  first  appropriators  under  the  law  of  the  land  as  understood  in 
Wyoming  and  Cok)rado. 

Some  question  was  made  whether  complainants'  appropriations,  and 
those  of  others  residing  in  the  basin  of  Sand  credc,  were  of  all  the 
waters  flowing  in  that  stream.  I  regard  the  evidence  on  that  subject 
as  sufficient  to  establish  the  fact  against  respondents,  who  claim  a  right 
to  divert  all  the  waters  of  the  stream  as  against  complainants'  use  of  the 
same  waters. 

An  injunction  will  be  allowed  according  to  the  prayer  of  the  bill. 


In  re  DISMAL  SWAMP  CONTRACTING  CO. 
(District  Court,  B.  D.  Virginia.    January  21, 1906.) 

1.  BAHKBUFTCT— LiKNfr— MOBTOAOE  BXEOUTED  PUBSUANT  TO  PbIOB  AOBSEinNT. 

A  parol  agreement  by  a  borrower,  when  tbe  loan  was  made,  to  give  se- 
carlty  upon  the  property  which  was  to  be  purchased  with  the  borrowed 
money,  does  not  render  valid  a  mortgage  given  pursuant  thereto  within 
four  months  prior  to  the  borrower's  bankruptcy,  and  when  he  was  In- 
solvent, which  constitutes  a  voidable  preference  under  Bankr.  Act  July 
1,  1898,  a  641,  9  60b,  80  Stat  662  [U.  S.  Comp.  St  1901,  p.  8446]. 

2.  SAICB— MOBTOAOE  OlVEN  IN  PaBT  FOB  PbESENT  CONSIDBBATION. 

A  mortgage  given  by  an  Insolvent  within  four  months  prior  to  his  bank- 
ruptcy, in  part  to  secure  an  antecedent  debt  and  In  part  to  secure  a  loan 
made  at  the  time,  is  valid  to  the  extent  of  the  latter  consideration. 

In  Bankruptcy.    On  review  of  decision  of  referee. 

This  proceeding  is  now  before  the  court  upon  the  petition  of  the 
bankrupt's  trustee,  for  a  review  of  the  decision  of  Referee  D.  Law* 
rence  Groner,  heretofore  made  herein,  in  regard  to  the  claim  of 
Henry  Rhodes,  allowed  by  the  said  referee  as  a  lien  against  the  bank- 
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rupt^s  estate.    The  referee  in  his  decision  states  the  facts  upon  which 
he  bases  his  ruling,  as  follows : 

"In  June,  1908,  B.  B.  HoHaday,  D.  T.  McKee,  and  W,  J,  Strldder,  having 
formed  a  partnership  onder  the  name  of  the  Dismal  Swamp  Ck)ntractlng  Ckun- 
pany,  entered  into  a  contract  with  the  Virginia  Land  &  Lumber  Company, 
whereby  they  undertook  to  do  a  large  logging  business  for  the  latter  company, 
and  In  addition  to  run  a  conmilssary  store  for  its  employees.  The  conduct  of 
this  business  required  the  purchase  of  considerable  equipment,  and  of  the 
stock  of  goods  In  the  store,  and  all  of  the  partners  were  without  funds.  Holla- 
day,  however,  had  a  rich  uncle  in  Ohio  (the  claimant  here),  to  whom  he  ap- 
plied for  the  necessary  funds  to  enable  the  partnership  to  carry  out  its  con- 
tract He  went  out  to  Ohio  in  June,  1903,  at  the  instance  of  his  associates, 
and  succeeded  in  borrowing  from  his  uncle  the  sum  of  $8,700,  and  at  the 
latter's  request  agreed  to  secure  the  indebtedness  by  a  mortgage  upon  the 
property  purchased.  On  his  return  from  Ohio,  bringing  with  him  the  bor- 
rowed money,  he  explained  to  his  associates  the  terms  upon  which  he  had 
obtained  it,  and  they  likewise  agreed  that  the  mortgage  should  be  given. 
Nothing,  however,  was  done  to  consummate  this  agreement  until  December, 
at  which  time  l^lr.  Rhodes  made  a  trip  from  Ohio  to  the  works  of  the  part- 
nership in  Virginia,  and  upon  his  demand  the  deed  of  trust  which  is  now  the 
subject  of  dispute  was  executed,  and  properly  recorded  on  the  12th  day  of 
December,  1903.  The  claim  of  the  petitioner  under  this  trust  is  resisted  by 
the  trustee  upon  three  grounds:  First,  that  the  trust  deed  is  void  under  the 
Virginia  decisions,  in  that  it  covers  a  stock  of  merchandise  and  reserves  to 
tbe  grantors  possession  and  the  power  of  ssTle;  second,  that  the  deed  is  void- 
able under  the  bankruptcy  act,  in  that  it  creates  a  preference;  and,  third,  that 
it  is  voidable  in  that,  comprising  the  entire  estate  and  assets  of  the  bankrupte. 
It  is,  in  the  meaning  of  the  bankrupt  law,  a  conveyance  with  intent  to  hinder, 
delay,  and  defraud  the  creditors." 

H.  H.  Rumble,  for  petitioning  creditors. 
H.  C.  Sherritt,  for  claimant 

WADDILL,  District  Judge.  'The  referee  was  of  the  opinion  that 
neither  of  the  above  grounds  of  objection  made  to  the  allowance  of  this 
claim  were  well  taken,  and  therefore  overruled  the  same,  and  held  that 
the  deed  constituted  a  lien,  entitling  the  holder  of  the  debt  therein 
secured  to  a  priority  of  payment  over  all  debts  of  the  bankrupt  con- 
tracted from  and  after  the  date  of  its  recordation. 

The  court  will  first  consider  the  second  objection  made  to  this  deed, 
namely,  that  it  was  void  under  the  bankruptcy  act,  in  that  it  created  a 
preference  in  favor  of  the  beneficiary  therein.  The  deed  was  confess- 
edly executed  and  recorded  within  four  months  of  the  bankruptcy; 
that  is  to  say,  the  deed  was  executed  on  the  11th  day  of  December, 
1903,  and  admitted  to  record  on  the  day  following,  and  the  petition  in 
bankruptcy  was  filed  on  the  2d  day  of  April,  1904.  The  deed  secured 
an  indebtedness  of  $9,725.64 ;  $8,726.64  being  an  antecedent  debt  con- 
tracted on  the  29th  of  June,  1903,  and  $1,000  for  a  present  considera- 
tion paid  at  the  time  of  the  execution  thereof.  The  referee  decided 
that  the  trust  deed  constituted  a  valid  lien,  as  well  for  the  antecedent 
debt  secured  therein  as  for  the  present  consideration  of  $1,000  paid  at 
the  time  of  its  execution,  because  the  same  was  executed  pursuant  to  a 
pre-existing  bona  fide  parol  agreement,  made  by  the  bankrupt  at  the 
time  of  negotiating  the  loan  in  June,  1903,  to  secure  the  payment  of 
said  amount  upon  property  to  be  thereafter  acquired  by  the  bankrupts, 
and  subsequently  covered  by  the  trust  deed  in  question.    In  this  con- 
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dusioo  the  court  cannot  concur,  as  it  does  not  believe  that  the  four- 
montlis  period  prior  to  tiie  bankruptcy,  within  which  transfers  of  the 
bankrupt's  property  may  be  avoided,  can  be  enlarged  and  extended 
beyond  the  four-months  period,  so  as  to  prevent  the  assailing  and 
invalidating  of  such  conveyances,  by  means  of  a  parol  agreement  such 
as  was  had  in  this  case.  The  trust  deed  in  question  constitutes  a  pref- 
erence under  Bankr.  Act  July  1,  1898,  c.  641,  §§  60a,  60b,  30  Stat 
662  [U.  S.  Comp.  St.  1901,  p.  3446],  Once  let  it  be  understood  that 
conveyances  made  within  four  months  of  bankruptcy  can  be  success- 
fully attacked,  while  those  made  in  pursuance  of  a  pre-existing  bona 
fide  agreement  will  be  upheld,  and  the  entire  policy  of  the  bsmkrupt 
law,  in  so  far  as  it  undertakes  to  specify  the  time  within  which  pref- 
erences can  and  cannot  be  assailed,  will  be  frustrated  and  destroyed. 
The  door  for  fraud  would  be  left  wide  open,  and  creditors  would  never 
know  when  they  were  safe  in  dealing  with  the  estates  of  their  debtors. 
A  condition,  alike  destructive  of  the  interests  of  creditors  and  bank- 
rupts, would  be  brought  about,  and  a  harvest  for  dishonest  debtors 
afforded.  The  debtors  knowing  the  circumstances  under  which  they 
make  the  preferences,  their  general  creditors  to  be  affected  thereby 
would  be  entirely  at  their  mercy. 

The  parol  agreement,  pursuant  to  which  it  is  claimed  the  lien  was 
given  in  this  case,  should  certainly  not  avail  to  place  the  secured  cred- 
itor in  a  better  position  than  he  would  have  been  had  he  actually  taken 
his  security  at  the  time  he  loaned  the  monev  and  failed  to  record  his 
trust  deed.  Under  the  Virginia  statute  (Code  1887,  §  2466  [Va.  Code 
1904,  p.  1223]),  trust  deeds,  as  against  creditors,  etc.,  do  not  constitute 
a  lien  until  duly  recorded.  Under  the  present  bankruptcy  act  (Act 
July  1,  1898,  c  641,  §  60b,  30  Stat.  662  [U.  S.  Comp.  St.  1901,  p. 
3446]),  a  trust  deed  actually  executed  and  delivered  would  be  subject 
to  successful  attack  unless  recorded  more  than  four  months  prior  to 
the  bankruptcy.  By  section  67  of  the  bankruptcy  act  (30  Stat.  664 
[U.  S.  Comp.  St.  1901,  p.  3449])  it  is  expressly  provided  that  claims 
which,  for  want  of  record  or  for  other  reasons,  would  not  have  been 
valid  liens  as  against  the  claims  of  creditors  of  the  bankrupt,  shall  not 
be  liens  against  his  estate.  This  precipe  question  as  to  the  effect  of  a 
parol  agreement,  such  as  is  set  up  in  this  case,  was  passed  upon  in  the 
case  of  In  re  Ronk  (D.  C.)  Ill  Fed.  154.  This  decision  was  by  Judge 
Baker,  of  the  District  of  Indiana,  a  judge  of  long  experience  and  rec- 
ognized ability,  who  said : 

"It  cannot  be  Bnccessfully  maintained  that  the  verbal  agreement  created 
a  valid  lien  as  against  the  claims  of  the  creditors;  and,  If  it  did  not  create 
a  valid  Hen,  then,  by  the  terms  of  the  bankruptcy  act,  it  cannot  be  enforced 
as  a  lien  entitled  to  priority  over  other  claims.  It  created  no  Hen — nothing 
but  a  secret  equity,  possibly  good  as  between  mother  and  son,  but  certainly 
not  valid  and  enforceable  to  the  prejudice  of  the  claims  of  creditors.  Tls 
bankruptcy  act  embraces  payments  for  the  purpose  of  giving  preferences,  as 
well  as  the  giving  of •  securities  for  such  purpose;  and  It  would  hardly  \m 
contended  that  a  preference  by  way  of  payment,  otherwise  Invalid,  would  be 
valid  because  the  debtor  had  agreed  at  the  time  It  was  contracted  to  pay  the 
debt,  without  defalcation,  on  a  specified  day.  The  doctrine  contended  for  by 
the  mortgagee  would  necessarily  Invite  and  inevitably  lead  to  the  defeat  of 
the  bankruptcy  act  It  would  be  easy,  In  every  case  where  It  was  desired  to 
thwart  the  operation  of  the  law  and  to  give  a  preference  to  a  relative  or  a 
185F.-.27 
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frtend,  to  make  an  agreement  at  the  time  the  mon^  waa  loaned  or  tbe  credit 
gi?«n  fdr  a  mortgage  to  be  executed  in  the  future.  If  tbe  law  can  be  thna 
eivaded*  it  would  be  an  open  invitation  to  eyery  person  loaning  money  or  giv- 
ing credit  to  the  bankmpt  to  enter  into  rach  a  yerbal  agreement  with  him. 
Such  agreements,  if  held  yalid,  would  create  secret  liens  upon  the  bankrupt's 
property,  and  would  enable  him  in  every  case  to  effect  the  y&j  objects  which 
it  was  the  purpose  of  the  bankruptcy  act  to  preyent  Such  agreements  would 
undoubtedly  be  made,  in  eyeiy  case  where  the  debtor  wished  to  secure  rela- 
tives and  friends,  to  the  detriment  of  his  other  creditors.  It  would  be  a 
standing  inyitation  to  perjury,  and  would  defeat  the  declared  policy  and  pur- 
pose of  our  state  legislation,  as  well  as  the  policy  and  purpose  of  the  bank- 
ruptcy act" 

In  the  case  of  Pollock  v.  Jones,  124  Fed.  163,  61  C.  C.  A.  555,  a 
decision  of  the  Circuit  Court  of  Appeals  of  this  Circuit,  and  which 
bears  strongly  upon  the  question  under  consideration,  in  discussing 
the  question  of  a  parol  promise  to  secure  an  indebtedness  in  future, 
the  court,  speaking  through  Judge  Simonton  (page  166,  124  Fed.,  page 
558,  61  CCA.)  says: 

"We  are  of  the  opinion  that  the  bare  promise  to  give  security,  not  express- 
ing in  terms  the  character  and  subject-matter  of  the  security,  could  not  create 
either  an  equitable  or  legal  mortgage." 

Under  the  facts  of  the  present  case,  it  cannot  be  seriously  contended 
that  the  specific  property  upon  which  the  security  was  to  have  been 
given,  or,  as  a  matter  of  fact,  was  subsequently  given,  was  in  terms 
enumerated  or  known,  or  could  have  been  known.  It  was  purchased 
long  after  the  making  of  the  loan,  and  at  the  time  of  the  making  of  the 
same  was  known  of  in  a  general  way  only ;  that  is  to  say,  one  of  the 
borrowers,  knowing  that  he  and  his  associates  were  going  to  embark 
in  the  lumber  and  sawmill  business,  promised  to  secure  the  money  bor- 
rowed upon  the  plant,  fixtures,  appurtenances,  and  appliances  there- 
of, and  a  stock  of  certain  mercantile  goods  to  be  used  in  connection 
therewith,  which  they  subsequently  did,  and  not  only  conveyed  the 
property  purchased  with  the  money  borrowed  as  aforesaid,  but  also 
other  property  which  had  not  been  paid  for.  The  conclusion  reached 
by  the  court  is  that  the  lien  in  question  is  invalid,  and  should  be  avoided, 
except  as  to  the  $1,000,  the  present  consideration  paid  at  the  time 
of  the  execution  of  the  same.  As  to  that  sum  the  same  is  a  valid  and 
subsisting  lien,  and  should  be  upheld.  City  National  Bank  v.  Bruce, 
109  Fed.  71,  48  C  C  A.  236,  a  decision  of  the  Circuit  Court  of  Ap- 
peals of  this  circuit,  is  express  authority  in  support  of  the  validity  of 
said  deed  as  to  the  $1,000. 

This  case  has  been  argued  with  exceptional  ability  on  the  part  of 
counsel  on  both  sides ;  and  the  authorities  cited  by  them,  respectively, 
tending  on  the  one  hand  to  maintain  the  validity  of  said  deed  in  its 
entirety,  and  on  the  other  its  total  invalidity,  have  been  carefully  ex- 
amined. They  are  not  in  entire  harmony  on  the  many  questions  ar- 
gued ;  and,  since  the  case  on  its  merits  turns  upon  the  points  herein 
specifically  passed  upon,  no  general  discussion  of  them  will  be  made. 

A  decree  may  be  entered  overruling  the  first  and  third  exceptions  to 
the  referee's  report,  and  sustaining  the  second. 
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UNITBD  STATBS  T.  HABDmO!!. 
(DlBtrict  Court,  S.  D.  Georgia,  W.  D.    January  »,  1W8.) 

L   PnJTTBT  —  INTEBNAL    ReVSNUB    BOUD  —  SUBBTIBB-JnSTinOEAlXOIl— OATHB— 

Deputy  Coixectoe— Powers. 

Rey.  St  9  8165,  as  amended  by  Act  Gong.  March  1,  1879,  c  12B,  9  2,  20 
Stat  829  [U.  S.  Comp.  St  1901,  p.  2057],  antborizes  every  collector  and 
deputy  collector  to  administer  oaths  touching  any  part  of  the  administra- 
tion of  the  Internal  revenue  laws,  or  where  such  oaths  are  authorized  by 
law,  or  by  regulations  authorized  by  law.  Internal  Revenue  Laws  1900. 
p.  47,  9  321  (Rev.  St  U.  S.  9  821  [U.  S.  C5omp.  St  1901,  p.  186]),  gives  the 
internal  revenue  commissioner  general  supervision  of  the  collection  of 
taxes  Imposed  by  any  Internal  revenue  law,  and  authorizes  him  to  prepare 
and  distribute  instructions,  regulations,  etc.,  pertaining  thereto ;  and  one 
of  the  regulations  providing  for  the  collection  of  taxes  on  distilled  spirits 
required  collectors  to  examine  distillers'  sureties,  and  to  require  them  to 
"Justify"  on  a  prescribed  form.  Held,  that  under  such  provision  an  oath 
taken  by  a  distiller's  surety,  with  reference  to  his  qualifications,  before  a 
deputy  collector,  was  an  oath  taken  in  a  case  In  which  "a  law  of  the 
United  States  authorizes  an  oath  to  be  administered,"  within  Rev.  St  U. 
8.  9  5392  [U.  S.  Gomp.  St  1901,  p.  8658],  defining  perjury. 
Z  Sams— State  Law. 

Where  defendant  swore  falsely,  as  to  his  qualifications  to  become  a 
surety  on  a  distiller's  bond,  before  a  deputy  internal  revenue  collector, 
he  was  properly  charged  with  perjury  thereon,  as  defined  by  Rev.  St 
U.  S.  9  5392  [U.  S.  Gomp.  St  1901,  p.  8653],  though  under  the  state  law 
perjury  could  only  be  conmiltted  in  a  judicial  proceeding,  other  false 
oaths  being  defined  and  punished  as  "false  swearing." 

8.  Same— NoTABiBB  Publio— Justice  or  the  Peace. 

Act  Gong.  March  15,  1876,  c.  804,  19  Stat  206  [U.  S.  Gomp.  St  1901,  p. 
662],  provides  that  notaries  public  of  the  several  states,  etc,  are  author- 
ised to  take  afildavlts  In  the  same  manner  and  with  the  same  effect  as 
commissioners  of  the  United  States  Glrcult  Gourt  may  lawfully  take  or 
do.  Held,  that  since  a  United  States  commissioner  was  authorized  by 
Act  Gong.  May  28,  1896,  c.  252,  29  Stat  184  [U.  S.  Gomp.  St  1901,  pp. 
499,  500],  to  take  the  oath  of  a  proposed  surety  on  a  liquor  distiller's 
bond,  on  which  perjury  might  be  asslg^ned,  an  indictment  for  perjury  in 
the  taking  of  such  oath  was  not  defective  on  the  ground  that  the  officer 
administering  it  styled  himself  as  "notary  public  and  ex  officio  justice 
of  the  peace." 

Alexander  Akerman,  Asst.  U.  S.  Atty, 

M.  G.  Bayne  and  Minter  Wimberly,  for  defendant. 

SPEER,  District  Judge.  The  defendant,  Henry  G.  Hardison,  is 
under  indictment  for  perjury  charged  in  several  counts.  It  is  char- 
ged that  the  accused  offered  to  become  a  surety  on  the  warehous- 
ing bond  of  a  distiller  of  spirits  within  the  collection  district.  He 
went  before  one  Calvin  McCarthy,  a  deputy  collector  of  internal 
revenue,  was  duly  sworn,  and  made  and  subscribed  to  certain  writ- 
ten declarations  relating  to  his  sufficiency  as  such  surety,  and  made 
oath  before  McCarthy  that  such  declarations  were  true,  when  it  is 
alleged  that  such  statements  were  false  and  the  accused  knew  them 
to  be  false.  The  technical  phraseology  adopted  in  the  indictment 
is  that  usual  in  cases  of  perjury,  but  for  brevity  this  is  omitted. 
The  material  statements  alleged  to  be  false  are  that  Hardison  was 
the  owner  in  fee  of  certain  lots  of  land  which  were  not  incumbered. 
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when  in  point  of  fact  it  is  charged  he  was  not  the  owner  of  such 
lots;  that  previously  to  signing  said  declaration  he  had  made,  ex- 
ecuted, and  delivered  to  the  British-American  Mortgage  Company, 
Limited,  a  certain  deed  to  secure  debt  in  the  sum  of  $2,200,  due  said 
company,  which  conveyed  the  title  to  the  tract  of  land  to  his  cred- 
itor ;  that  this  debt  was  due,  and,  as  a  consequence,  that  Hardison 
had  no  title  to  the  land.  Other  counts  present  similar  charges. 
One  count  recites  that  the  oath  alleged  to  be  false  was  taken  before 
James  D.  Dossey,  a  notary  public  and  ex  officio  justice  of  the  peace 
of  the  county  of  Crawford,  state  of  Georgia,  It  is  alleged  in  all 
the  counts  that  McCarthy,  the  deputy  collector,  or  Dossey,  the 
notary  public  and  justice  of  the  peace,  had  competent  authority 
to  administer  oaths.  On  arraignment  the  defendant  demurred  in 
writing  to  the  indictment,  on  the  ground  that  the  oath  taken  before 
McCarthy,  the  deputy  collector,  was  not  an  oath  authorized  by  any 
law  of  the  United  States  to  be  made  by  sureties  on  such  bonds  as 
that  set  out  in  the  indictment,  and  that  for  this  reason  counts  1, 
2,  3,  and  4  are  fatally  defective  and  should  be  quashed.  The  sec- 
ond ground  of  demurrer  is  that  no  specified  oath  authorized  by  law 
was  duly  administered  to  the  defendant,  nor  did  he  subscribe  any 
specified  affidavit  required  by  law,  nor  that  he  was  duly  sworn  be- 
fore subscribing  to  any  such  affidavit.  Another  ground  is  that  the 
indictment  is  fatally  defective  in  that  the  affidavit  alleged  to  have 
been  signed  by  the  defendant  is  not  set  out  in  the  indictment,  nor 
is  it  alleged  that  the  affidavit  was  authorized  by  the  law  of  the 
United  States.  The  fourth  ground  of  demurrer  is  that  J.  D.  Dossey, 
notary  public  and  ex  officio  justice  of  the  peace,  was  not  an  officer 
qualified  to  administer  an  oath  under  the  laws  of  the  United  States. 
The  indictment  is  framed  under  section  5392,  Rev.  St.  [U.  S.  Comp. 
St.  1901,  p.  3653]. 

In  support  of  the  demurrer  it  is  insisted  by  counsel  for  the  ac- 
cused that  the  oath  taken  before  the  deputy  collector  was  not  taken 
in  a  case  in  which  a  law  of  the  United  States  authorizes  an  oath 
to  be  administered.  In  reply  to  this  contention  the  assistant  dis- 
trict attorney  directs  the  attention  of  the  court  to  section  3165,  as 
amended  by  section  2,  Act  March  1,  1879,  c.  125,  20  Stat.  329  [U.  S. 
Comp.  St.  1901,  p.  2057]. 

This  section,  thus  amended,  provides : 

"Every  collector  and  deputy  collector  and  inspector  is  authorized  to  admin- 
ister oaths  and  take  evidence  touching  any  part  of  the  administration  of  the 
internal  revenue  laws  with  which  he  is  charged,  or  where  such  oaths  and 
evidence  are  authorized  by  law  or  regulations  authorized  by  law  to  be 
taken." 

The  words  "or  regulations  authorized  by  law"  did  not  appear 
In  the  original  act,  which  became  the  law  on  June  30,  1864.  It 
appears,  then,  that  before  the  amendment  the  deputy  collector  could 
not  administer  oaths  and  take  evidence  unless  "authorized  by  law." 
No  regulation  of  the  department  had  empowered  that  oiBcer  to  per- 
form this  function.  Since  the  amendment,  however,  so  far  as  the 
act  of  Congress  could  give  the  power,  such  officer  can  take  oaths 
and  evidence  authorized  by  a  regulation,  which  itself  must  be 
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authorized  by  law.  In  section  321  of  the  internal  revenue  laws,  as 
compiled  under  the  direction  of  the  commissioner  of  internal  rev* 
enue  and  printed  in  the  compilation  of  1900  (page  47),  Rev.  St  U.  & 
§  321  [U.  S.  Comp.  St  1901,  p.  186],  we  find  this  language: 

**The  commissioner  of  Internal  revenue  under  the  direction  of  the  Secre- 
tary of  the  Treasury  shall  have  general  superintendence  of  the  assessment 
and  collection  of  all  duties  and  taxes  now  or  hereafter  imposed  by  any  law 
providing  internal  revenue  and  shall  prepare  and  distribute  all  the  instruc- 
tions, regulations,  directions,  forms,  bUmks,  stamps,  and  other  matters  apper- 
taining to  the  assessment  and  collection  of  internal  revenue." 

Now,  it  is  plain  that  to  require  a  sufficient  bond  from  a  distiller, 
who  is  himself  liable  to  the  government  for  his  share  of  the  tax- 
ation imposed  by  law,  is  a  part  of  the  duty  of  collecting  taxes.  It 
is  to  obtain  surety  for  the  taxes  due;  in  other  words,  to  make  the 
collection  certain.  To  accomplish  this,  the  commissioner  is  thus 
empowered  to  prepare  and  issue  regulations.  This  power  was 
granted  by  act  of  Congress,  and  it  follows  that,  being  thus  endowed 
with  legislative  authority  to  make  the  regulations,  we  have  but  to 
determine  if  the  commissioner  has  made  a  regulation  pertinent  to 
the  particular  subject  under  discussion.  Turning  to  the  regula- 
tions and  instructions  concerning  the  tax  on  distilled  spirits,  print- 
ed in  1895,  we  find  this  provision: 

"X^ollectors  will  in  addition  to  a  careful  and  searching  examination  of  the 
sufficiency  of  all  sureties  offered,  require  the  sureties  to  justify  on  form  83 
in  such  amounts  as  are  safe,  prudent  and  adequate  to  save  the  government 
harmless  from  loss,  which  amounts  should  not  be  less  than  the  penal  sum 
of  the  bond." 

Now,  what  may  be  done  by  a  collector  may  be  done  by  a  deputy 
collector.  Qui  facit  per  alium,  facit  per  se.  We  have,  moreover, 
seen  from  section  3165,  as  amended,  that  a  deputy  collector  is  ex- 
pressly empowered  to  administer  oaths  when  authorized  by  such 
regulation  as  that  just  quoted.  Thus  it  is  clear  that  by  virtue  of 
this  regulation,  construed  in  connection  with  section  3165,  as  amend- 
ed, and  form  33,  which  presents  the  particular  oath  required  by 
the  Treasury  Department,  the  deputy  collector  is  empowered  to  ad- 
minister that  particular  oath  to  one  seeking  to  justify  as  a  surety 
on  any  bond  relating  to  the  collection  of  internal  revenue  taxes. 
The  word  "justify"  in  this  sense  must  be  understood  to  have  the 
same  meaning  as  when  used  with  regard  to  sureties  on  a  bail  bond. 
Bouvier's  Law  Dictionary,  art.  "Bail."  It  is  the  proceeding  by 
which  bail  establish  their  ability  to»  perform  the  undertaking  of  the 
bond  or  recognizance.  Bouvier,  art.  "Justification."  As  we  have 
seen,  a  distiller's  or  warehousing  bond  is  a  part  of  the  familiar  sys- 
tem for  the  collection  of  this  species  of  taxes.  From  these  con- 
siderations it  seems  clear  that  the  deputy  collector,  in  the  meaning 
of  section  6392,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  3653],  is  an 
officer  who  is  competent  to  administer  an  oath,  and  that  the  laws 
of  the  United  States  authorize  the  administration  of  the  particular 
oath  described  in  the  indictment.  It  is  true  that  the  deputy  col- 
lector finds  his  authorization  in  the  regulation  of  the  department, 
but  we  have  seen  that  this  regulation  was  made  in  pursuance  of 
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an  act  of  Congress,  and  that  it  is  well  settled  that  the  regulatioQS 
thus  made  have  the  force  of  law.  United  States  v.  Eliason,  16  Pet. 
291, 10  L.  Ed.  968;  Ex  parte  Reed,  100  U.  S.  13,  25  L.  Ed.  538.  In 
the  case  of  U.  S.  v.  Ormsbee  (D.  C.)  77  Fed.  209,  it  was  held  that 
the  regulations  of  the  Secretary  of  War  for  the  use  of  canals  have 
the  force  of  law.  In  re  Hirsch  (C.  C.)  74  Fed.  931,  it  was  held  that 
regulations  by  the  head  of  a  department  have  the  force  of  law.  In 
Re  Huttman  (D.  C.)  70  Fed.  702,  it  was  held  that  regulations 
approved  by  the  commissioner  of  revenue  have  the  force  of  statutes. 
Many  other  authorities  to  the  same  effect  might  be  cited,  but  these 
will  suffice. 

It  is,  however,  insisted  that  perjury  cannot  be  assigned  upon  an 
oath  thus  taken,  even  though  its  substance  is  known  by  the  affiant 
to  be  false.  It  is  true  that  by  virtue  of  the  provisions  of  the  crim- 
inal law  of  this  state  the  objection  would  seem  to  be  well  taken. 
Perjury  can  be  committed  only  in  a  judicial  proceeding.  There  is, 
however,  a  statutory  provision  of  the  state  law  for  the  punishment 
of  false  swearing,  and,  if  we  were  proceeding  under  the  classifica- 
tion there  adopted,  the  charge  against  the  accused  must  be  classed 
as  false  swearing  rather  than  as  perjury.  In  other  words,  the  state 
law  seems  to  adopt  the  common-law  definition  of  perjury.  It  is, 
however,  true  that  there  is  no  common  law  of  the  United  States 
in  criminal  cases ;  each  crime  is  the  creation  of  the  statute  defining 
it,  and  it  is  competent  for  Congrees  to  designate  that  as  perjury 
which,  in  a  state  where  the  common  law  prevails,  would  be  treated 
as  false  swearing.  This  question  was  closely  discussed  by  Mr. 
Justice  Brewer  in  Caha  v.  United  States,  162  U.  S.  211,  14  Sup.  Ct. 
513,  38  L.  Ed.  415.  It  was  there  held  that  false  swearing  in  a  land 
contest  before  a  local  land  office  in  respect  of  a  homestead  entry  is 
perjury  within  the  scope  of  Rev.  St.  §  5392.  In  that  case  it  will 
be  conceded  that  there  was  a  contest  judicial  in  its  nature.  The 
court  there,  however,  reaffirms  the  doctrine  as  announced  in  U.  S. 
V.  Bailey,  9  Pet.  250,  9  L.  Ed.  113.  In  this  case  Justice  Story  de- 
livered the  opinion  of  the  court.  The  defendant,  John  Bailey,  was 
indicted  under  a  provision  of  an  act  of  Congress  which  provides  that, 
if  any  person  shall  swear  or  affirm  falsely  touching  the  expenditures 
of  public  money  or  in  support  of  any  claim  against  the  United 
States,  he  or  she  shall,  upon  conviction  therefor,  suffer  as  if  for 
willful  and  corrupt  perjury.  The  oath  was  taken  before  a  justice 
of  the  peace  who  was  authorized  to  administer  the  oath,  not  by  an 
act  of  Congress,  but  merely  by  a  regulation  of  the  Secretary  of  the 
Treasury.  The  contentions  in  that  case  are  very  clearly  put  by 
the  opinion  of  Justice  Story  and  the  dissenting  opinion  of  Mr.  Jus- 
tice McLean.  There  was,  however,  no  difference  in  the  opinion  of 
that  court  that  Congress  had  the  power  to  make  false  swearing  per- 
jury and  to  have  it  punished  as  perjury,  and  it  was  held  by  the 
majority  of  the  court  that  where  an  oath  is  taken  before  a  state 
or  national  magistrate  authorized  to  administer  oaths  in  pursuance 
of  any  regulations  prescribed  by  the  Treasury  Department  or  in 
conformity  with  the  practice  and  usage  of  that  department,  so 
that  the  affidavit  would  be  admissible  in  evidence  at  the  department 


Digitized  by 


Google 


UNITED  STATES  V.  HARDISON.  423 

in  support  of  any  claim  against  the  United  States,  and  the  party 
swears  falsely,  the  case  is  within  the  purview  of  Act  1823,  c.  37,  3 
StaL  p.  770.  This  law,  as  we  have  seen,  denounced  the  act  as  per- 
jury. In  Caha's  Case  the  court  also  distinguishes  U.  S.  v.  Eaton, 
144  U.  S.  677, 12  Sup.  Ct.  764,  36  L.  Ed.  691,  on  which  the  defend- 
ant's counsel  here  rely,  and  point  out  with  clearness  that  there  is  a 
?"ave  distinction  between  a  regulation  authorizing  an  officer  of  the 
reasury  Department  to  administer  an  oath  and  assigning  perjury 
for  such  false  oath,  and  a  regulation  like  that  against  dealers  in 
oleomargarine,  where  the  Secretary  of  the  Treasury,  by  regulation, 
imposed  penalties  which  were  not  provided  by  the  act  of  Congress. 
In  one  case  it  is  a  violation  of  a  general  law,  which  violation  is 
intended  to  hinder  the  effective  operations  of  government.  This 
law  has  been  made  applicable  by  regulation  of  tne  appropriate  ex- 
ecutive department.  In  the  other  case  it  is  an  attempt  to  create 
a  distinct  penalty  by  a  regulation  of  the  department,  which  penalty 
Congress  itself  had  omitted  to  enact,  and  which  was  therefore  no 
part  of  the  general  law.  It  is,  besides,  true  that  section  5392,  Rev. 
St.,  which  now  defines  perjury,  in  view  of  the  national  law,  is  a 
general  provision  recommended  by  the  revisers  of  the  statutes  to 
take  the  place  of  numerous  provisions  affixing  the  pains  and  penal- 
ties of  this  crime  every  time  an  oath  was  required  by  any  statute 
to  be  taken  before  either  a  judicial  or  administrative  officer.  Gould 
&  Tucker's  Notes  on  Revised  Statutes,  vol.  1,  p.  1013.  There  are 
many  cases  where  the  United  States  courts  have  upheld  convic- 
tions for  perjury  where  the  oaths  were  not  taken  in  judicial  trials. 
It  is  committed  where  the  clerk  of  the  Circuit  Court  makes  false 
statements  in  his  emolument  returns  and  accounts  for  services 
rendered  (U.  S.  v.  Ambrose  [C.  C]  2  Fed.  566;  Id.,  108  U.  S.  336, 
27  L.  Ed.  746) ;  where  a  false  oath  is  taken  to  a  pension  claim  be- 
fore a  justice  of  the  peace  (U.  S.  v.  Hearing  [C.  C]  26  Fed.  744); 
where  one  intentionally  swore  falsely  in  making  returns  of  his  in-' 
come  (U.  S.  v.  Smith,  1  Sawy.  277,  Fed.  Cas.  No.  16,341) ;  where 
one  intentionally  omits  to  place  part  of  his  property  on  schedules 
in  an  application  under  the  bankruptcy  act  (U.  S.  v.  Nihols,  4  Mc- 
Lean, 23,  Fed.  Cas.  No.  15,880) ;  where  statements  which  the  de- 
ponent does  not  believe  to  be  true  are  made  on  justification  as  bail 
(U.  S.  V.  Volz,  14  Blatchf.  15,  Fed.  Cas.  No.  16,627).  The  cases 
cited  in  opposition  to  this  view  are  United  States  v.  Maid  and  U.  S. 
V.  Blasingame  (D.  C.)  116  Fed.  650-655.  These  opinions  were  ren- 
dered by  the  same  learned  judge,  and  go  merely  to  the  effect  that 
Congress  has  no  power  to  define  as  a  crime  something  which  may 
thereafter  be  thus  designated  by  regulations  of  an  executive  depart- 
ment. It  does  not  appear  necessary  to  the  question  now  before 
the  court  to  consider  this  doctrine.  Here,  as  stated,  the  crime  is 
not  created  by  a  regulation  of  the  department,  but  an  officer  of  the 
department  is  authorized  to  take  an  oath,  a  violation  of  which  con- 
stitutes a  crime  under  the  general  law. 

The  ground  of  demurrer  that  the  count  charged  perjury  on  the 
oath  taken  before  Dossey,  a  notary  public  and  ex  officio  justice  of 
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,  the jpeace,  seems  equally  untenable.    By  Act  Aug.  15,  1376,  c.  304, 
19  Stat.  206  [U.  S.  Comp.  St.  1901,  p.  662],  it  was  provided  that: 

"Notaries  public  of  the  seyeral  states,  territories  and  the  District  of  Colum- 
bia be  and  tbey  are  hereby  authorized  to  take  depositions  and  do  all  other 
acts  In  relation  to  taking  testimony  to  be  used  in  the  courts  of  the  United 
States,,  to  take  acknowledgments  and  afladavlts,  In  the  same  manner  and 
with  the  same  effect  as  commissionem  of  the  United  States  Circuit  Court  may 
now  lawfully  take  or  do.'* 

It  will  not  be  contended,  we  presume,  that  it  would  be  incom- 
petent for  a  commissioner  of  the  Circuit  Court  to  take  the  oath  by 
which  the  surety  upon  a  distiller's  bond  attempts  justification.  The 
United  States  commissioner  has  general  jurisdiction  to  administer 
oaths.  This  is  an  especial  function  of  that  officer,  and  is  equally 
enjoyed  by  the  clerks  and  deputy  clerks  of  the  United  States.  See 
Act  May  28.  1896,  c.  262,  29  Stat.  184  [U.  S.  Comp.  St.  1901,  pp. 
499,  500].  It  is  obvious  that,  since  a  commissioner  can  administer 
the  oath  on  which  perjury  is  assigned  here,  a  notary  public  of  the 
state  may  do  so.  Nor  does  it  impair  this  function  on  his  part  that, 
in  addition  to  his  public  notarial  distinctions,  he  enjoys  the  ex 
officio  honor  of  a  justice  of  the  peace.  As  notary  public  he  ad- 
ministers oaths,  as  justice  of  the  peace  he  dispels  'Hhe  gladsome 
light  of  jurisprudence." 

For  these  reasons  the  court  feels  constrained  to  overrule  the  de- 
murrer. 


TARABOCHIA  T.  AMERICAN  SUGAR  REFINING  CO. 

(District  Ck>ur1;  B.  D.  Pennaylvania.    February  28,  1905.) 

No.  66. 

Skippiivo— Genkbai*  Avsbaob— Loss  Thbough  Neolioeitt  Nayioatioh, 

A  steamship  laden  with  sugar  left  the  port  of  Samarang,  Java,  at  nlglxt, 
and  about  5  in  the  morning  ran  upon  the  Korea  reef,  a  small  unmarked, 
but  charted,  coral  rock  lying  under  the  water ;  and  In  order  to  float  her 
it  became  necessary  to  Jettison  a  part  of  the  coal  and  cargo.  The  course 
of  the  vessel  was  laid  by  the  master,  and  was  to  be  changed  after  she  had 
proceeded  a  certain  distance,  which  would  have  taken  her  to  the  south- 
ward of  the  reef  four  miles,  which  distance  should  have  been  increased 
by  the  preyailing  current,  the  weather  being  calm.  At  the  time  the 
change  of  course  was  made  in  the  night,  the  navigation  of  the  vessel 
was  in  charge  of  the  first  mate.  Neither  his  testimony  nor  that  of  the 
engineer  was  taken,  and  there  was  no  direct  evidence  as  to  the  time  or 
distance  from  port  when  the  change  was  made.  Held,  that  on  such  state 
of  the  evld&ace  the  probability  was  that  the  accident  occurred  through 
the  error  or  negligence  of  the  mate  in  overrunning  the  course,  and  that 
the  vessel  was  not  entitled  to  a  general  average  contribution  from  the 
cargo  owner. 

[Ed.  Note. — General  average,  see  note  to  Pacific  Mail  Steamship  Co.  v. 
New  York,  H.  &  R.  Mln.  Co.,  20  O.  C.  A.  867.] 

In  Admiralty.    Suit  to  recover  a  general  average  contribution  from 
cargo  owner. 

Henry  R.  Edmunds,  for  libelant 

Harrington  Putman  and  Biddle  &  Ward,  for  respondent 
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J.  B.  McPHERSON,  District  Judge.  This  action  is  brought  to  re- 
corer  from  the  owner  of  cargo  its  proper  contribution  toward  a  general 
average  loss  sustained  in  June,  1900,  during  a  voyage  from  Java  to 
the  Delaware  Breakwater.  The  libelant  is  master  of  the  steamship 
Adriatico,  an  Austro-Hungarian  vessel,  which  was  chartered  in  April, 
1900,  to  carry  a  cargo  of  sugar  from  certain  ports  on  the  north  coast 
of  Java  to  the  Delaware  Breakwater,  this  being  one  of  the  possible 
points  of  destination  in  Europe  and  America  that  were  named  in  the 
charter  party.  On  June  24  she  finished  loading  at  the  port  of  Sa- 
marang,  and  began  her  yoyzge  to  this  country  in  calm  and  clear  weath- 
er about  half  past  11  in  the  night  of  that  day.  She  was  drawing  22 
feet  8  inches  forward  and  24  feet  aft,  and,  at  a  quarter  to  5  in  the  morn- 
ing of  June  25,  when  she  had  proceeded  about  30  miles  on  her  way, 
she  ran  upon  the  Bapang,  or  Korea,  reef,  which  is  a  small,  unmarked 
coral  rock  about  13  yards  in  circumference,  hidden  under  14  feet  of 
water.  There  is  plenty  of  depth  all  around  it.  Immediate  efforts  were 
made  to  get  the  ship  off  by  reversing  the  engines,  and  afterwards  by 
the  use  of  a  hawser  and  other  lines,  an  anchor  and  the  steam  winch, 
and  by  filling  a  tank  at  the  stem  in  order  to  raise  the  bow.  The  ves- 
sel could  not  be  moved,  however,  and,  as  speedy  assistance  could  not 
be  obtained,  and  the  ship  was  in  a  dangerous  position  if  bad  weather 
should  come  on  100  tons  of  coal  were  jettisoned,  and  afterwards  100 
baskett  of  sugar,  a  part  of  the  cargo.  Another  effort  that  day  to  re- 
lieve the  vessel  was  also  ineffective,  but  about  8  o'clock  in  the  morning 
of  the  26th  she  was  finally  pulled  off  the  rock,  losing  the  anchor  and 
lines  and  sustaining  other  damage,  which  aggregated  a  considerable 
amount,  and  forms  the  basis  of  the  present  claim.  The  loss  was  ad- 
justed after  the  vessel  arrived  in  America,  and  I  do  not  understand  the 
accuracy  of  the  computation  to  be  in  dispute.  The  controversy  has  to 
do  wholly  with  the  question  of  the  ship's  negligence,  the  respondent 
denying  liability  in  toto  on  the  ground  that  the  stranding  was  due  to 
negligent  navigation,  and  that  the  loss  is  therefore  not  the  subject  of 
general  average. 

It  is  undoubtedly  true,  as  was  decided  in  The  Irrawaddy,  171  U.  S. 
189,  18  Sup.  Ct.  832,  43  L.  Ed.  131,  that  "the  owner  of  a  ship 
is  not  entitled  to  a  general  average  contribution  where  the  loss  was  oc- 
casioned by  the  fault  of  the  master  or  crew."  And  the  rule  is  declared 
to  be  "founded  on  the  principle  that  no  one  can  make  a  claim  for  gen- 
eral average  contribution  if  the  danger,  to  avert  which  the  sacrifice  was 
made,  has  arisen  from  the  fault  of  the  claimant,  or  of  some  one  for 
whose  acts  the  claimant  has  made  himself,  or  is  made  by  law,  responsi- 
ble to  the  co-contributors."  It  is  necessary,  therefore,  to  inquire  wheth- 
er the  master  or  some  other  officer  of  the  ship  was  negligent  in  direct- 
ing the  navigation,  and  thus  caused  the  stranding  and  Uie  losses  that 
are  complained  of.  The  vessel  was  of  steel,  only  a  few  months  old, 
of  nearly  2,600  tons  net  register,  was  properly  manned,  equipped,  and 
supplied  when  she  left  Samarang,  and  was  then  in  a  thoroughly  sea- 
worthy condition.  The  master  was  a  man  of  43  years'  experience  at 
sea,  27  years  in  command  of  sailing  vessels  and  10  years  in  command 
of  steamships,  and  had  been  in  these  waters  twice  before,  although  this 
was  his  first  voyage  to  the  island  of  Java.    I  see  no  reason  to  doubt 
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his  testimony  that  '^before  leaving  Samarang  I  made,  as  usual  in  alt 
my  voyages,  a  study  of  the  course  to  be  taken,  and  of  the  winds,  cur-^ 
rents,  banks,  rocks,  etc.,  in  order  to  make  the  voyage  successfully,  and 
protect  the  lives  and  property  confided  to  me."  That  he  was  a  careful 
and  competent  commander  is  evidenced  by  the  fact  that  this  was  the 
first  time  a  vessel  in  his  hands  had  ever  been  stranded.  He  was  in 
charge  of  the  ship  when  she  started,  and  gave  orders  that  her  course 
should  be  laid  northwest  until  the  taffrail  log,  which  was  thrown  over- 
board very  soon  after  the  voyage  began,  should  register  nine  miles, 
after  which  the  course  was  to  be  changed  to  west-northwest  The  first 
course  was  intended  to  pass  about  three  miles  to  the  northward  of 
Korowelany  rock,  and  the  second  course  to  pass  four  miles  to  the 
southward  of  Korea  reef.  These  rocks  are  well  known,  appeared  on 
the  chart  that  was  examined  by  the  officers  of  the  ship,  and  the  master 
and  both  mates  knew  where  they  were.  It  has  been  argued  that  the 
course  referred  to  brought  the  vessel  imprudently  near  to  Korea  reef, 
and  that  a  margin  of  at  least  10  miles  should  have  been  aimed  at,  so 
as  to  provide  against  all  contingencies,  there  being  plenty  of  sea  room 
both  north  and  south  of  the  reef.  I  am  not  prepared  to  say,  however, 
that  there  was  negligence  in  adopting  the  course  described.  The  com- 
passes were  correct  (so  the  master  testified),  the  sea  was  calm,  the 
wind  was  not  strong  enough  to  be  an  element  of  danger,  and  the  slight 
current  which  exists  in  these  waters  sets  toward  the  shore,  and,  as  the 
master  testified,  "should  have  helped  to  keep  us  still  further  away  from 
[the  reef] ."  It  clearly  appears,  as  it  seems  to  me,  that,  if  the  course 
laid  down  by  the  master  had  been  exactly,  or  even  approximately,  run, 
the  vessel  would  not  have  encountered  the  rock.  And  this  brings  me 
to  what  I  cannot  help  regarding  as  the  fatally  weak  point  in  the  libel- 
ant's case,  namely,  the  total  absence  of  testimony  concerning  the  hour 
and  the  distance  run  when  the  course  was  changed.  The  master  went 
belQw  at  half  past  12,  leaving  the  ship  in  charge  of  the  first  mate,  whose 
watch  lasted  until  4  o'clock,  when  the  second  mate  relieved  him.  The 
change  of  course  was  made  by  the  first  mate,  but  neither  his  testimony 
nor  the  testimony  of  the  man  at  the  wheel  has  been  taken,  and  no  direct 
information  is  offered  upon  the  vital  question  of  the  time  when,  and 
the  place  where,  the  direction  of  the  ship  was  changed.  The  second 
mate  testified  to  certain  declarations  made  to  him  by  the  first  mate  upon 
this  subject  at  4  o'clock,  but  this  is  merely  hearsay,  and  cannot  be  al- 
lowed to  have  any  weight.  In  addition  to  the  usual  objections  against 
hearsay  evidence,  there  is  a  special  danger  here ;  for,  if  the  first  mate 
had  been  negligent,  and  had  overrun  the  point  where  the  course  should 
have  been  changed,  he  would  be  under  a  strong  temptation  to  conceal 
his  fault.  Neither  was  the  engineer  examined,  although  the  exact 
speed  of  the  ship  during  these  hours  was  a  most  important  factor  in  the 
problem ;  and  neither  tfie  master  nor  the  second  mate  could  throw  any 
further  light  upon  the  question  than  by  testifying  to  the  vessel's  cus- 
tomary speed.  But  how  fast  she  was  actually  going  between  mid- 
night and  4  o'clock  has  not  been  directly  proved,  and  the  two  persona 
best  qualified  to  speak  on  this  subject  were  not  called  to  the  stand 
Calculations  from  the  data  accessible  in  the  logs  would  seem  to  indicate 
that  the  speed  testified  to  by  the  master  and  the  second  mate  was  prob- 
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ably  an  trnderestimate.  The  failiire  to  produce  Ihe  wiUiesses  just  re- 
ferred to  greatly  strengthens  the  probability  that  the  master's  orders 
were  not  carried  out.  The  New  York,  176  U.  S.  204,  20  Sup.  Ct.  67, 
44  L.  Ed.  126.  It  cannot  be  denied  that  the  course  he  laid  would  have 
carried  the  ship  clear  of  the  reef,  and  the  fact  of  the  stranding  proves 
conclusively  that  the  vessel  did  not  keep  that  course.  There  is  no  evi- 
dence of  sufficient  disturbance  by  the  wind  and  the  waves  to  account  for 
so  large  a  deviation  in  so  short  a  run.  The  captain's  suggestion  that 
the  unsuspected  event  was  caused  by  "a  deviation  of  the  current,  which, 
from  some  meteorological  cause,  not  explainable,  carried,  on  the  night 
of  her  departure,  the  water  from  west  to  east,"  although  its  usual  flow 
was  from  east  to  west,  has  the  misfortune  to  be  mere  conjecture,  and 
to  be  opposed  to  all  the  testimony  in  the  case  concerning  tihe  ordinary 
direction  of  the  current  The  second  mate  oflfers  the  same  explana-' 
tion :  "The  only  way  that  I  can  account  for  it  is  that  a  strong  current 
sent  us  away  from  the  coast  of  Java,  driving  us  toward  the  reef."  But 
the  force  of  this  suggestion  is  much  weakened  by  what  he  says  in  the 
next  sentence :  "I  assert,  however,  that  we  could  not  have  anticipated 
this,  since,  as  is  well  known,  the  current  on  the  coast  at  that  season 
flows  for  eighteen  hours  of  the  day  from  east  to  west,  which  drives  one 
toward  the  island,  and  during  the  remainii^  six  hours  of  the  day  the 
water  is  slack."  And  the  ship's  own  log  has  this  entry  on  the  day  of, 
but  after,  the  stranding:  "During  the  various  run  along  the  coast, 
we  experienced  a  current  which,  when  navigating  toward  the  west, 
was  carrying  us  toward  the  southwest,  and  when  steering  to  the  east 
would  carry  us  to  the  southeast.  In  consideration  of  this  fact,  if  the 
course  followed  was  carrying  us  to  the  south  of  said  reef,  the  current 
shotild  have  carried  us  still  further  south  of  it." 

In  this  state  of  the  proof  it  is  inevitable,  I  think,  to  reject  the  master's 
explanation,  and  accept  the  much  more  probable  theory  that  by  some 
error  or  fault  of  the  first  mate  the  northwest  course  was  carried  too 
far,  so  that  the  second  course  took  the  vessel  directly  upon  the  reef. 
She  certainly  did  strike  the  reef,  and  this  theory  accounts  for  that  fact 
much  more  naturally  than  any  other,  and  it  does  not  conflict  with  any 
of  the  testimony  in  the  case.  The  important  witnesses  for  the  libelant 
assume,  in  eflFect,  that  the  master's  instructions  were  carried  out,  al- 
though the  essential  and  preliminary  inquiry  upon  that  subject  is  not 
assisted  by  a  word  of  direct  evidence,  while  the  probabilities  point,  I 
think,  in  the  opposite  direction.  If  I  have  drawn  the  correct  inference 
from  the  testimony  and  the  lack  of  testimony  in  the  case,  it  is  unneces- 
sary to  pay  any  attention  to  the  controversy  concerning  the  precise 
place  of  anchorage  at  Samarang,  the  possible  variation  of  the  ship's 
compass,  and  the  question  whether  the  course  laid  by  the  master  was 
tine  or  magnetic. 

The  libel  must  be  dismissed. 
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UNITBD  STATID8  T.  W.  P.  DBVBBIBUX  Oa 

(Olrcnlt  Ooort,  D.  MUmesota,  Fourth  Divlflloii.    Febroaiy  7, 1905.) 

OuBioics  Dprnn  OLJUWDnoATioif— Fbowto  Whxat. 

Wheat  iDjured  by  trxmt  to  each  an  extent  aa  to  reance  It  to  a  low  gradft 
or  to  ''no  arade,**  bnt  which  can  still  be  naed  for  seed  and  for  makins 
flour,  is  dutiable  as  wheat,  under  paragraph  284  of  the  tariff  act  of  July 
24, 1897,  c.  11, 1 1,  Schedule  Q,  80  Stat  170  [U.  S.  €k>mp.  St  1901,  p.  1049], 
and  not  as  a  nonenmnerated  nnmannfactnred  articlSL  under  section  6  of 
said  act  (80  Stat  20S  [U.  &  Oomp.  St  1901*  pi  1098]). 

On  Review  of  the  Decision  of  the  Board  of  General  Appraisers 
Sustaining  the  Protest  of  the  Defendant  against  the  Action  of  the 
Deputy  Collector  at  Minneapolis,  Minn. 

See  G.  A.  6,796,  T.  D.  25,626. 

Charles  C.  Houpt,  U.  S.  Dist  Atty. 
C  D.  O'Brien,  for  defendant 

LOCHREN,  District  Judge.  The  commodity  imported  by  the  de- 
fendant was  invoiced  as  "wheat  screenings/'  and  was  claimed  by  de- 
fendant to  be  subject  to  the  duty  of  10  per  cent  ad  valorem,  as  a  non- 
enumerated  unmanufactured  article,  under  section  6  of  the  tariff  act 
of  July  24,  1897,  c  11,  30  Stat  206  [U.  S.  Comp.  St  1901,  p.  1693]. 
The  deputy  collector  classified  the  commodity  as  wheat,  and  assessed 
the  duty  thereon  at  26  cents  per  bushel,  under  paragraph  234  of  Sched- 
ule G  of  said  act  (30  Stat  170,  c  11,  §  1  [U.  S.  Comp.  St  1901,  p. 
1649]).  Upon  defendant's  protest,  and  the  evidence  taken  thereon  by 
the  Board  of  General  Appraisers  upon  which  the  decision  of  the  board 
was  based,  it  appeared  that  the  commodity  was  not  ''wheat  screenings," 
but  was  wheat  of  which  the  entire  crop  had  been  considerably  injured 
by  frost  before  the  kernels  were  fully  hardened  by  ripening,  and  were 
still  in  the  "milk"  or  "dough"  state;  resulting  in  some  shrinking  or 
wrinkling  of  most  of  the  grains,  reducing  the  weight  of  a  bushel  to 
less  than  60  pounds.  From  that  testimony  it  also  appeared  that  such 
wheat  would  not  produce  Hour  fit  to  be  made  into  human  food,  and  that 
such  wheat  would  not  germinate,  and  was  worthless  for  seeding.  The 
Board  of  Appraisers  found  the  facts  accordingly,  and  concluded  that 
the  article  imported  was  different  from  the  article  intended  by  the  desig- 
nation "wheat,"  as  used  in  the  tariff,  and  therefore  sustained  the  protest 
Upon  the  same  evidence,  I  should  concur  with  the  decision  of  the  board, 
and  should  r^^ard  the  case  like  one  where  wheat  had  been  ruinously 
scorched  in  a  burning  warehouse  to  such  an  extent  that  its  capacity  to 
germinate  was  gone,  and  that  it  had  become  unfit  to  be  ground' for 
breadstuff,  and  could  no  longer  be  rated  or  regarded  as  wheat  in  trade 
or  commerce.  But  after  the  removal  of  the  cause  to  this  court  it  was 
referred  to  one  of  the  General  Appraisers  to  take  and  report  further 
testimony ;  and  many  witnesses — among  them,  grain  dealers  and  large 
farmers  from  North  Dakota,  having  personal  experience  in  frosted 
wheat — ^testified  as  to  their  personal  Iniowledge  and  observation  during 
several  years  when  in  that  state  the  wheat  crop  was  much  injured  by 
early  frosts,  and  particularly  respecting  the  crop  of  1888,  which  was 
so  injured  by  frosts  early  in  August  that  the  wheat  which  was  harvested 
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that  year  was  of  tbe  same  character  as  the  imported  commodity  under 
consideratioiL  This  testimony  showed  that  considerable  of  that  wheat 
of  1888  was  put  in  the  elevator  warehouses  and  disposed  of,  other  por- 
tions shipped  by  railroad  and  sold,  and  that  the  inhabitants  of  that 
region  had  it  ground  into  flour  at  their  local  mills,  and  used  the  same 
for  their  bread,  and  that  in  the  spring  of  1889  the  same  farmers,  to  a 
large  extent,  used  this  frosted  wheat  for  their  seeding,  and  that  it  ger- 
minated and  produced  a  good  crop  that  year.  Prof.  Henry  L.  BoUey^ 
teacher  of  botany  at  the  Agricultural  Colleee  of  North  Dakota,  testi- 
fied to  careful  experiments  made  by  himself  with  samples  of  this  very 
imported  wheat  to  test  its  power  of  germination  and  value  as  seed, 
with  the  result  that  more  than  70  per  cent,  of  the  seeds  planted  germi- 
nated and  grew  as  well,  substantially,  as  the  shoots  from  wheat  of  the 
highest  grade  planted  at  the  same  time.  This  additional  testimony 
shows  tlmt  the  actual  character  of  this  imported  commodity  is  very 
diflFerent  from  what  was  represented  by  the  testimony  received  and  con- 
sidered by  the  Board  of  Appraisers. 

The  single  question  is  whether  this  article  is  wheat  No  distincticm 
as  to  grades  of  wheat  is  made  by  the  tariff.  A  sample  of  the  article 
shows  the  grains  of  which  it  is  composed,  and  any  person  looking 
at  such  sample  would  unhesitatingly  pronounce  it  to  be  wheat  some- 
what injured.  The  testimony  now  shows  that  wheat  similarly  injured 
has  been  used  to  produce  bread  for  human  food  by  a  whole  community, 
including  such  large  farmers  as  Mr.  Dalrymple,  with  600  men  to  sub- 
sisty  and  that  it  is  but  little  inferior  to  wheat  of  Uie  best  grade  for  seed- 
ing purposes,  and  is  actually  dealt  in  as  wheat,  whether  classified  as 
"rejected"  or  as  "no  grade." 

The  decision  of  the  Board  of  General  Appraisers  is  reversed,  and  the 
assessment  by  the  deputy  collector  is  affirmed. 


DONALD  V.  OUT  et  aL 
(District  Oonrt,  B.  D.  Virginia.    January  28,  1009.) 

1.  OoLLiBioN— Steam  and  Sailing  Vkbsels  Cbobsino— Violation  or  Rulbb. 

It  Is  the  duty  of  the  navigator  of  a  steamer  approaching  a  sailing  ves- 
sel on  a  crossing  course,  under  Inland  Navigation  Rules,  arts.  20-23  (30 
Stat  101  [U.  S.  Ck>mp.  St  1901,  p.  2883]),  which  require  the  steamer  to 
keep  out  of  the  way,  and  if  necessary  to  slacken  speed,  stop,  or  reverse, 
to  act  In  time  to  avoid  risk  of  collision,  and  he  has  no  right  to  keep  his 
course  and  speed  on  the  assumption,  or  in  the  expectation,  that  the  sail- 
ing vessel  will  change  her  tack ;  and  the  presence  of  a  passing  steamer. 
Instead  of  furnishing  an  excuse  for  violating  the  rules,  renders  their  ob- 
servance and  the  exercise  of  precautionary  care  all  the  more  necessary. 

2.  Saiob— Nkolioint  Navigation  bt  Pilot. 

The  pilot  of  a  steamer  having  her  navigation  in  charge  held^  under  the 
evidence,  solely  in  fault  for  a  collision  with  a  crossing  schooner  in  Ches- 
apeake Bay,  for  failing  to  change  his  course  or  speed  until  collision  was 
unavoidable,  altiiough  the  schooner  kept  her  course  and  speed  as  required 
by  tlie  rules. 

1  tAMK— Right  to  Rbcovsb  Ck>LLiBioN  Dakages  Paid  from  Pilot— Lachks. 

The  owner  of  a  vessel  is  not  debarred  from  maintaining  a  suit  against 

her  pilot  to  recover  the  amount  of  damages  paid  on  account  of  a  collision 
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which  occarred  through  the  pilot's  negligence  by  the  fact  that  ancfa  dam- 
ages were  paid  without  suit,  nor  is  his  right  of  action  barred  by  laches 
where  suit  is  commenced  within  the  time  allowed  by  the  statnte  of  the 
state  to  sue  at  law  on  similar  claims. 

In  Admiralty*  Suit  to  recover  damages  arising  from  alleged  n^lect 
of  pilot 

On  the  early  morning  of  the  14th  of  January,  1001,  a  collision  occnrred  in 
Chesapeake  Bay,  near  Thimble  Ught,  between  the  Qeorge  Ohnrchman,  a 
three-masted  schooner,  and  the  steamship  Santuit,  at  the  time  in  charge  of 
respondent  Quy,  a  member  of  the  Virginia  Pilot  Association.  Subsequently 
to  the  collision,  upon  threatened  suit  by  the  Churchman  against  the  San- 
tuit,  the  latter  adjusted  and  paid  the  damages  occasioned  by  such  collision, 
amounting  to  $8,176,  and  Donald,  the  owner  of  the  Santuit,  afterwards  filed 
this  libel  against  the  pilot  and  26  othors,  the  individual  members  of  the  Vir- 
ginia Pilot  Association,  to  recover  the  amount  thus  paid,  alleging  that  the  col- 
lision in  question  resulted  solely  ftom  the  negligence  of  the  pilot  Ouy.  Ex- 
ceptions were  duly  taken  to  this  libel,  raising  the  questloii  of  the  liability  of 
the  piloti'  association,  and  the  individual  members  thereof,  for  the  acts  of 
one  of  them,  and  whether  or  not  if  liable,  they  should  be  held  to  answer  at 
the  suit  of  the  libelant  who  voluntarily  settled  the  claim  asserted  against  his 
steamship.  The  legal  questions  thus  raised  were  decided  adversely  to  the 
exceptants,  and  will  be  found  reported  in  127  Fed.  228,  to  which  reftf ence  may 
be  had. 

Hughes  &  Little,  for  libelant. 

R.  C.  Marshall  and  D.  Tucker  Brooke,  for  respondents. 

WADDILL,  District  Judge.  This  case  is  now  before  the  court  upon 
its  merits,  the  legal  questions  having  been  determined  as  heretofore 
stated.  The  sole  question  at  this  stage  is,  whose  fault  brought  about 
the  collision?  and  in  this  connection  it  should  be  borne  in  mind  that 
the  Santuit,  having  elected  to  pay  the  damages  sustained  by  the  Church- 
man without  legally  contesting  the  question  of  fault,  must  make  out 
its  case  against  3ie  respondents  with  the  same  definiteness  and  certainty 
that  the  Churchman  would  have  been  required  to  establish  its  case  in 
a  suit  against  the  Santuit 

At  the  time  of  the  collision  the  Santuit,  in  charge  of  the  respondent 
Guy,  a  member  of  the  Viginia  Pilot  Association,  was  coming  m  from 
the  Capes,  and  some  time  before  reaching  a  point  opposite  Thimble 
Light  sighted  the  schooner  Churchman  on  her  port  bow,  moving  on  an 
intersecting  course  with  the  said  steamer,  and  when  about  opposite 
Thimble  Light,  in  mid-channel,  collided  with  the  schooner,  causing  the 
injury  to  her  to  recover  damages  for  which  this  suit  is  brought.  The 
question  is,  whose  negligence  brought  about  this  collision?  and  in 
passing  thereon  it  will  not  be  necessary  to  review  at  great  length  the 
evidence  adduced  by  the  respective  parties,  further  than  to  say  ttiat  the 
same  has  been  fully  considered,  and  the  conclusion  reached  by  the  court 
is  that  the  collision  was  the  result  solely  of  the  negligence  of  the  pilot 
Guy,  in  charge  of  the  steamship  Santuit,  in  failing  to  properly  and  sea- 
sonably observe  the  customary  rules  and  regulations  prescritfcd  for  the 
government  of  steam  vessels,  in  the  position  in  which  he,  the  pilot,  was 
placed,  at  and  about  the  time  of  this  collision,  with  reference  to  the 
Churchman.  These  rules,  embodied  in  articles  20,  21,  22,  and  23  of 
the  Inland  Rules  of  Navigation  (30  Stat.  101  [U.  S.  Comp.  St.  1901,  p. 
2883])  are  too  well  understood  in  cases  of  this  character  to  need  special 
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amplification.  Suffice  to  say,  thev  impose  upon  the  steam  vessel  the 
duty  of  keeping  out  of  the  way  of  the  sailing  vessel  under  the  circum- 
stances of  tihis  collision,  and,  if  needs  be,  to  slacken  her  speed,  stop, 
or  reverse,  and  require  that  tiie  sailing  vessd  shall  keq>  on  her  course 
and  speed.  That  die  respondent  Guy  on  this  occasion  tailed  to  observe 
these  regulations  is  manifest  from  his  own  testimony.  The  weather 
was  good ;  the  nip^ht  light ;  the  sea  odm,  with  ample  room  for  all  pur- 
poses of  navigation;  the  pilot  observed  the  Churchman  apparently 
crossing  his  course  12  or  15  minutes  before  the  collision,  and  some  two 
miles  distant,  and  nevertheless  continued  on  his  course  without  changing 
the  same,  or  lessening  or  slackening  speed,  until  within  such  close 
proximity  to  the  Churchman,  who  in  the  meantime  had  confessedly  con- 
tinued on  her  course  and  speed,  that  a  collision  was  unavoidable ;  and 
in  that  way  collided  with  the  Churchman,  causing  her  serious  damage. 
The  navigator  of  the  Santuit  cannot,  under  the  circumstances,  escape 
liability ;  and  while  it  is  claimed  that  to  some  extent  a  passing  steamer 
caused  him  to  continue  on  his  course  and  speed,  and  that  he  was  in  part 
misled  by  the  schooner's  lowering  her  fore  gaff  topsail,  which  he  con- 
strued to  mean  that  the  Churchman  was  about  to  change  her  tack  from 
the  port  to  starboard — ^which  she  did  not  in  point  of  fact  do — ^it  is  quite 
apparent  from  the  whole  evidence  that  the  passing  steamer  did  not  and 
should  not  have  interfered  with  the  navigation  of  the  Santuit  It  was 
the  duty  of  the  navigator  of  the  Santuit  not  only  to  have  avoided  the 
collision  with  the  Churchman,  but  to  have  avoided  the  risk  of  col- 
liaon,  and  that  there  was  such  risk  of  collision  is  apparent  from  the  re- 
sult which  followed.  The  New  York,  176  U.  S.  187,  20  Sup.  Ct  67, 
44  L.  Ed.  126.    In  that  case  the  Supreme  Court  said : 

'The  lesson  that  steam  vessels  must  stop  their  engines  in  the  presence  of 
danger,  or  even  of  anticipated  danger,  is  a  hard  one  to  learn ;  but  the  failure 
to  do  so  has  been  the  cause  of  the  condemnation  of  so  many  vessels  that  it 
would  seem  that  these  repeated  admonitions  must  ultimately  have  some  ef- 
fect" 

The  Richmond  (D.  C.)  114  Fed  208,  213;  The  Elizabeth  (D.  C.) 
114  Fed.  757. 

The  presence  of  the  passing  steamer  should  have  caused  the  Santuit's 
navigator  to  exercise  greater  care  in  the  management  of  his  vessel,  and 
to  have  kept  her  under  control,  so  as  to  avoid  the  contingencies  liable 
to  arise  from  the  exigencies  of  the  position  in  which  he  was  thus  placed, 
and  he  should  not  have  speculated  upon  the  possible  change  of  course 
of  the  schooner  by  tacking. 

Counsel  for  the  respondents  in  argument  again  raised  the  legal  ques- 
tion heretofore  passed  upon  in  overruling  the  exception  as  to  the  right 
to  maintain  the  suit  against  the  respondents,  because  of  the  failure 
legally  to  resist  the  same ;  and,  further,  that  tiie  same  should  not  now 
be  entertained  because  of  the  laches  of  the  libelant  in  its  institution. 
Upon  the  first  proposition  it  may  be  said,  in  passing,  that  the  court  sees 
no  reason  to  change  its  ruling  in  that  respect  heretofore  made.  Don- 
ald V.  Guy  (D.  C.)  127  Fed.  229,  230. 

Upon  the  question  of  laches,  while  the  same  is  not  raised  formally  and 
properly,  and  perhaps  in  a  way  that  it  could  be  considered  at  all,  still 
it  does  not  appear  upon  the  facts  here  that  there  exists  such  laches  as 
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would  diientiile  the  libdant  to  recover.  The  Churchman,  had  the  dam- 
ages not  been  settled,  would  have  been  entitled  to  bring  this  suit  either 
against  the  Santuit  in  rem  or  her  owner  at  the  time  of  the  institu- 
tion of  this  suit ;  and  it  cannot  be  said,  under  the  drcumstances  of  this 
case,  that  there  exists  any  special  consideration  which  would  prevent 
die  libelant  Donald,  the  owner  of  the  Santuit,  from  maintaining  a  like 
cause  of  action  against  the  respondents.  When  there  is  nothing  ex- 
ceptional in  the  case,  courts  of  admiralty  govern  themselves  by  the 
analogies  of  the  common-law  limitations,  and  under  the  Virginia  stat- 
ute the  institution  of  this  suit  would  be  clearly  within  the  statutory  time. 
The  Sarah  Ann,  2  Sumn.  206,  Fed.  Cas.  No.  12,342;  The  Martino 
Cilento  (D.  C.)  22  Fed.  869;  Southard  v.  Brady  (C.  C.)  36  Fed.  560; 
Bailey  v.  Sundberg,  49  Fed.  683,  686,  1  C.  C.  A.  387;  Nash  v.  IngaUs, 
101  Fed.  647,  41  C.  C.  A.  646. 

While  the  failure  of  the  libelant  to  contest  legally  with  the  Church- 
man the  right  of  recovery  in  this  case  should  not,  in  the  opinion  of  the 
court,  disentitle  him  to  a  recovery  herein,  nor  the  delay  which  has  oc- 
curred prevent  the  maintenance  of  this  proceeding  on  the  part  of  the 
libelant,  the  court  thinks  it  proper  to  say  that  the  better  practice  would 
have  been  on  the  part  of  the  Santuit,  purposing  to  maintain  the  liability 
of  the  pilot  for  the  collision,  to  have  forced  the  Churchman  to  contest 
the  same,  and  by  proper  proceedings  had  to  have  brought  in  the  pilot ; 
and,  while  the  delay  that  has  occurred  is  not  such  as  should  prevent  a 
recovery,  still  the  libelant  ought  to  have  exercised  a  greater  degree  of 
diligence  in  instituting  the  suit  than  he  did. 

It  follows  from  what  has  been  said  that  a  decree  should  be  entered 
determining  that  the  collision  was  caused  solely  by  the  fault  of  the 
pitot  Guy. 


In  re  DOHSStTT. 

(District  Court,  D.  Connecticut    December  26,  1904.) 

No.  l,20a 

1.  BAinntUPTCT—- DiSCHABGE— CONOBALMVITT  OT  PBOPEBTT. 

The  portion  of  the  monthly  salary  of  a  public  officer  of  a  state  whldi 
was  earned,  but  not  payable,  at  the  time  of  his  filing  a  petition  in  bank* 
niptcy,  did  not  pass  to  his  trustee,  and  his  failure  to  schedule  the  same 
was  not,  therefore,  a  concealment  of  property  which  defeats  his  right  to 
a  discharge. 

2.  Same. 

Specifications  of  objection  to  the  discharge  of  a  bankrupt  on  yarioos 
grounds  considered,  and  held  not  sustained  by  the  evidence. 

In  Bankruptcy.    On  petition  for  discharge. 

The  following  is  the  report  of  the  special  master  upon  petition  for 
discharge: 

I,  Henry  G.  Newton,  referee  in  bankruptcy  for  the  New  Haven  County  Dis- 
trict of  the  District  of  Connecticut,  to  whom  the  petition  for  discharge  in  the 
above-entitled  case  was  referred  as  special  master,  do  hereby  certify:  That 
the  above-named  John  B.  Doherty,  of  Waterbury,  Connecticut,  was  duly  adju- 
dicated a  bankrupt  herein  on  May  25,  1904.  That  on  September  9,  1904»  tbe 
petition  of  the  bankrupt  for  a  discharge  from  all  his  debts  in  bankruptoy  was 
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duly  filed  with  the  clorlt  of  said  court,  and  was  duly  referred  to  me  by  said 
court  for  further  proceedings.  That  on  September  18,  1904,  I  fixed  the  28d 
day  of  September,  1904,  at  8  p.  m.,  at  my  office,  room  7,  No.  818  Chapel  street. 
New  Haren,  Oonnectlcut,  as  the  time  and  place  for  a  hearing  on  said  peti- 
tion for  discharge,  for  examining  the  bankrupt,  and  for  showing  cause,  if  any, 
why  such  discharge  should  not  be  granted;  and  on  September  18,  1904,  I 
gave  due  notice  thereof  to  all  creditors  whose  names  appear  upon  the 
schedules  of  the  bankrupt,  to  all  attorneys  who  appear  in  the  case,  and  to 
all  persons  interested,  by  mailing  and  publishing,  as  appears  by  my  cer- 
tificate with  copy  of  notice  hereto  annexed.  P.  O.  Peabody,  by  N.  B.  Bron- 
son,  Esq.,  his  attorney,  appeared  in  opposition  to  the  discharge,  and  filed  the 
annexed  specifications ;  and  in  reference  thereto  the  special  master  finds  the 
following  facts:  At  and  before  the  time  of  his  bankruptcy,  bankrupt  was 
superintendent  of  the  public  employment  bureau  in  Waterbury,  receiving  from 
the  state  of  Ck)nnecticut  a  salary  of  $1,200  per  year.  He  was  receiving  some 
compensation,  but  not  a  large  amount,  as  deputy  sheriff.  He  kept  a  bank 
account  in  the  name  of  John  B.  Doherty,  agent,  in  which  he  deposited  the  sal- 
ary received  from  the  state  and  any  other  moneys  received  by  him,  and 
from  which  he  paid  the  expenses  of  said  public  employment  bureau  and  his 
own  personal  expenses.  He  had  no  other  account  book,  and,  being  without 
property  or  income  other  than  as  aforesaid,  had  no  occasion  for  any.  Said 
check  book  is  not  mentioned  in  bankrupt's  schedules,  and  was  not  delivered 
to  the  trustee  until  upon  motion  of  Mr.  Bronson  on  a  hearing  before  the  mas- 
ter it  was  produced,  and  placed  by  the  master  in  charge  of  the  trustee  in 
bankruptcy.  At  the  time  of  the  adjudication  a  check  for  about  $17,  which 
had  been  given  by  bankrupt,  signed  with  his  own  name  as  agent.  In  pay- 
ment of  an  expense  of  said  employment  bureau,  had  not  been  presented;  so 
that  there  actually  remained  in  the  bank  a  balance  of  $16.70.  If  the  check 
had  been  presented.  It  would  have  drawn  the  whole  balance,  and  some  few 
cents  over.  I  do  not  find  that  bankrupt  concealed  the  book  with  Intent  to 
conceal  his  true  financial  condition,  or  that  he  destroyed  or  failed  to  keep  any 
accounts  or  records  which  might  have  shown  his  condition,  and  therefore 
find  and  report  that  reasons  1  and  2  of  said  specifications  are  not  sustained. 
Reason  3  of  the  specifications  refers  to  the  $16.79  balance  in  the  bank  in  Wa- 
terbury. In  my  opinion,  this  $16.79  is  the  property  of  the  estate;  but  I  do 
not  find  that  It  was  transferred,  removed,  destroyed,  or  concealed,  or  per- 
mitted to  be  transferred,  removed,  destroyed,  or  concealed,  with  Intent  to  hin- 
der, delay,  or  defraud  bankrupt's  creditors,  and  therefore  find  the  third  rea- 
son of  said  specifications  not  sustained.  The  specifications  under  the  fourth 
reason— of  his  having  made  a  false  oath — are  insufficient,  because  it  does  not 
allege  that  it  was  done  knowingly  or  fraudulently.  The  facts  as  to  4  A  and  B 
are  those  above  set  forth.  As  to  4  0,  the  schedules  were  filed  on  May  24, 
1904.  His  salary  as  superintendent  of  the  employment  bureau  was  paid 
monthly,  and  he  had  not  received  the  salary  for  the  first  23  days  of  May,  and 
could  not  receive  it  until  the  first  of  June.  In  my  opinion,  the  salary  of  a 
public  officer  of  the  state  of  Connecticut  does  not  pass  to  a  trustee  in  bank- 
ruptcy. As  I  understand  it  the  United  States  hold  that,  in  order  that  its 
officers  may  properly  perform  their  duties,  if  necessary,  their  salaries  shall 
be  exempt  from  attachment  and  execution ;  and  I  think  the  same  rule  should 
apply  to  an  officer  of  the  state.  It  is  not  a  chose  in  action  for  which  a  suit 
could  be  brought  If  an  attempt  were  made  to  take  it  by  foreign  attach- 
ment, no  scire  facias  could  be  brought  against  the  state ;  and,  in  my  opinion, 
it  does  not  pass  to  the  trustee.  Also,  as  a  matter  of  fact,  I  do  not  find  that  the 
failure  to  include  it  in  the  schedules  or  transfer  it  to  the  trustee  was  wlth< 
fraudulent  intent  and  therefore  find  and  report  said  reason  4  not  sustained. 
Reason  6  A,  B,  and  C  Is  insufficient  because  the  acts  are  not  alleged  to  have 
been  done  knowingly  and  fraudulently,  and  upon  the  evidence  I  do  not  find 
that  they  were  done  fraudulently,  and  therefore  find  them  not  sustained. 
In  the  hearing  upon  the  specifications  it  was  agreed  that  the  evidence  taken 
in  the  examination  at  the  first  meeting  should  be  considered  as  before  the 
master  upon  the  petition  for  discharge.  Counsel  for  creditor  offered  no  fur> 
ther  evidence.  Counsel  for  bankrupt  thereupon  called  the  bankrupt  as  a 
witness,  who,  in  answer  to  questions  by  his  counsel,  stated  that  he  had  con- 
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tracted  bills  for  liylng  and  other  expenses  in  excess  of  the  $100  doe 
from  the  states  and  upon  cross-examination  he  testified  that  he  had  borrowed 
$75  from  his  wife  in  order  to  pay  his  attorney  in  the  bankruptcy  proceedings ; 
that  he  paid  the  $75  to  Messrs.  Kennedy  ft  Cassidy,  his  attom^s,  with  his 
(bankmpt's)  wife's  check;  and  that,  after  receiving  lils  salary  in  Jane^  he 
returned  it  to  her  in  cash.  €k>unBel  for  creditor  thereupon  requested  tbe  mas- 
ter to  issue  a  subpoena  to  bring  the  bankrupt's  wife  before  him,  in  order  that 
she  might  be  inquired  of  as  to  the  truth  of  the  statement  €k>unsel  for  hank- 
rupt  objected,  and  the  master  declined  to  issue  the  subpoena,  not  considering 
the  fact  to  be  material,  or  of  sufficient  importance  to  require  the  testimony 
of  a  wife  against  her  husband,  even  if  she  could  legally  be  compelled  to  testi- 
er* That  the  bankrupt  has  in  all  things  conformed  to  the  requirements  of  said 
act  That,  so  far  as  appears  from  the  papers  now  on  file  before  me,  and  tbe 
proceedings  had  before  me  show,  he  has  committed  none  of  the  offenses  and 
done  none  of  the  acts  mentioned  in  subdiyision  "b"  of  section  14  of  said  act 
(Act  July  1,  1808,  a  541,  80  Stat  550  [U.  S.  Ck>mp.  St  1901,  p.  84271)  as  pre- 
venting a  discharge.  And  that,  in  my  opinion,  the  bankrupt  is  entitled  to 
a  discharge  from  his  debts  in  bankruptcy. 
Dated  at  New  Haven,  Conn.,  this  22d  day  of  December,  1904. 

Henry  Q.  Newton, 
Referee  in  Bankruptcy  and  Special  Master. 

Wm.  H.  Ely  and  William  Kennedy,  for  bankrupt 
N.  R.  Bronson,  for  opposing  creditor. 

PLATT,  District  Judge.  Responding,  as  best  I  could,  to  the  insist- 
ence of  counsel  for  the  objecting  creditor,  I  have  examined  this  case 
with  exceeding  care,  even  going  so  far  as  to  request  the  referee  to  fur- 
nish the  data  from  which  he  prepared  his  evidential  facts.  I  cannot  dis- 
cover that  he  has  omitted  anything  which  would  constrain  the  mind  to 
reach  any  legal  conclusions  not  warranted  by  the  facts  which  he  has 
found,  and  upon  which  he  bases  his  report  I  am  in  substantial  ac- 
cord with  him  upon  the  conclusions  of  law.  I  am  inclined  to  disagree 
with  him  in  his  opinion  that  the  $16.79  remaining  in  the  Waterbury 
bank  in  bankrupt's  name  as  agent  at  the  time  he  filed  his  petition  is  the 
property  of  the  estate,  but  such  a  view  strengthens  the  argument  in 
favor  of  the  bankrupt's  discharge.  The  referee's  action  in  refusing 
to  issue  a  subpoena  to  bring  in  the  bankrupt's  wife  was  a  proper  exer- 
cise of  his  discretion.  Her  testimony  could  not,  in  any  way,  have 
thrown  light  upon  material  matters. 

The  report  of  the  referee  is  accepted,  and  the  bankrupt  is  discharged. 


BALL  y.  BEST. 

(Circuit  Court,  N.  D.  Illinois.    January  9,  1905.) 

No.  26,370. 

Uhtaib  CoMPsrrnoN— SncuLATioR  of  Tbade-Nahxb— Mail-Obdbb  Bosimse. 
Complainant  became  the  owner  of  the  business  and  good  will  of  an  es- 
tablishment in  New  York  engaged  in  supplying  clothing  for  infants  and 
children  under  the  name  of  "Best  &  Co.,  Lillpudan  Bazaar,**  which  ad- 
vertised extensively,  and  had  established  a  large  mail-order  business 
throughout  the  county.  Defendant,  the  son  of  a  former  proprietor  of 
the  New  York  business,  established  a  similar  business  in  Chicago ;  usiqg 
the  name  "A.  8.  Best  &  Co.,"  and  placing  on  his  sign  tiie  words  "LUipu- 
tian  Outfitters,**  and  ''Formerly  with  Best  &  Co.,  New  York.**  He  also 
engaged  in  the  mail-order  business.    JSTeld ,  that  it  was  the  evident  purpose 
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Of  defendant  to  obtain  the  benefit  of  the  advertising  and  standing  of 
complainant's  bnalneas,  and  that  eomplalnant  was  entitled  to  an  Injunc- 
tion restraining  defendant  from  using  the  name  "Best  &  Oo./'  with  or 
wlthoQt  prefixes,  and  also  the  name  "Lll^utlan"  In  connection  therewith, 
in  competition  with  his  own  business. 

[Ed.  Note. — Unfair  competition,  see  notes  to  Scheuer  ▼.  Holier,  20  O.  O. 
A.  165;  Lare  t.  Harper,  80  C.  G.  A.  876.] 

In  Eqtiity.  Suit  to  enjoin  infringement  of  trade-name  and  unfair 
competition* 

Frank  P.  Reed  and  E.  S.  Rogers,  for  complainant 
Dent  &  Whitman,  for  defendant 

KOHLSAAT,  District  Judge,  This  is  a  final  hearing  upon  com- 
plainant's bill  to  restrain  defendant  from  using  the  firm  style  of  "Best 
&  Co./'  with  and  without  prefixes,  of  the  words  "Liliputian"  and  "Lili- 
ptitian  Outfitters/'  and  of  the  fancy  device  of  a  hat,  boot,  and  small 
human  figures. 

Complainant  by  various  steps,  became  and  was  the  owner  of  the 
good  will  and  business  of  Best  &  Co.,  of  New  York,  and  was  under  that 
name,  tc^ether  with  a  nominal  partner,  running  the  business  of  manu- 
facturing and  dealing  in  infants'  and  young  folks'  clothing  and  supplies. 
Said  firm  had  for  years  adopted  the  trade-name  "Liliputian  Bazaar,"  and 
the  device  of  a  large  hand,  with  small  human  figures,  as  a  trade-mark. 
Defendant's  father,  Albert  Best,  was  formerly  the  Best  of  said  New 
York  firm.  Before  and  after  his  death,  on  April  21,  1900,  defendant 
and  his  brother  Ralph  W.  Best  were  employed  by  said  firm.  The  New 
York  firm  made  use  of  its  said  several  trade  symbols  and  words  in 
substantially  all  of  its  business  transactions,  on  its  signs,  letter  paper, 
tnll  heads,  and  garments.  Circulating  pamphlets  were  distributed  in 
sets  of  20  to  100,000.  Advertisements  were  carried  in  the  New  York 
City  and  neighboring  newspapers,  in  various  magazines,  women's 
journals,  and  other  papers.  The  evidence  shows  no  attempt  to  adver- 
tise locally  in  Chicago.  A  very  considerable  attempt  was  made  to  cir- 
cularize thoroughly  complainant's  stock  for  a  number  of  years.  Some 
years  as  much  as  $70,000  was  expended  in  advertising,  whereby  a 
large  mail-order  business  was  established ;  extending,  as  it  is  claimed, 
all  over  the  world,  and  constituting  from  20  to  25  per  cent  of  its  busi- 
ness. A  large  amount  of  capital  is  embarked  in  the  business.  About 
July  1,  1900,  defendant  quit  the  employ  of  complainant,  of  which  he 
was  the  manager  of  the  boys'  department  On  November  9,  1901, 
said  Ralph  W,  Best  also  left  said  firm  on  account  of  sickness.  About 
the  same  time  defendant  advised  complainant  that  he  was  intending  to 
go  into  said  business  for  himself;  that  he  expected  to  buy  out  the  firm 
of  M.  Schulz  &  Co.,  at  Chicago.  Complainant  says  that  he  then  told 
defendant  that  he  could  not  use  the  term  "Liliputian  Bazaar,"  as  Schulz 
&  Co.  had  been  doing.  It  appears  that  complainant  then  had  a  suit 
pending  against  Schulz  &  Co.  to  restrain  the  use  of  that  term,  and  that 
afterwards,  by  consent,  a  decree  was  entered  permanently  enjoining 
Schulz  &  Co.  from  using  the  same,  of  which  defendant  then  had  notice. 
To  this  decree  little  weight  should  be  given.  Defendant  then  asso- 
ciated his  said  brother  Ralph  with  himself  to  the  amount  of  a  $1,000  in- 
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terest,  and  bought  out  the  Schulz  &  Co.  business,  and  took  the  name  of 
A.  S.  Best  &  Co.  The  brother  gave  no  attention  to  the  business.  On 
the  sign  he  caused  to  be  placed  under  the  name  the  words  "Liliputian 
Outfitters" ;  then  the  words  "Formerly  with  Best  &  Co.,  New  York." 
The  Schulzes  then  sent  out  circulars  headed,  "A.  S.  Best  &  Co.,  Lili- 
putian  Outfitters,  107  State  Street,"  saying  that  "they  desired  to  an- 
nounce that  the  sons  of  Albert  Best,  the  founder  of  Best  &  Co.,  Lili- 
putian  Bazaar,  New  York,  who  had  long  been  associated  with  that 
house,  had  purchased  their  business,  and  would  increase  the  stock  of 
children's  clothing,"  etc.  Later  defendant  bought  out  his  brother.  The 
use  of  "Liliputian"  was  dropped  from  his  catalogue  and  clothing. 
Thereafter,  until  the  filing  of  tiiis  suit,  defendant  continued  as  afore- 
said to  conduct  said  business  along  the  same  lines  as  those  followed  by 
complainant.    Under  these  facts,  the  suit  was  instituted. 

Formerly  it  would  have  been  assumed,  in  the  absence  of  most  positive 
proof,  that  a  party  might  carry  on  his  own  business  under  his  own 
name  in  Chicago,  notwithstanding  the  fact  that  parties  had  established 
business  under  the  same  name  in  New  York,  since  there  could  be  no 
presumption  that  the  business  interests  of  the  two  cities  could  be  so 
intimate  as  to  extend  the  good  will  of  such  a  business  as  that  before  the 
court  all  the  way  from  New  York  to  Chicago.  It  is  not  a  light  thing  to 
restrain  a  man  from  the  full  benefit  of  his  name,  nor  would  a  court  of 
equity  consider  such  a  course  in  any  case  even  now,  in  the  absence  of 
fraud  or  actual  damage.  It  is  apparent  in  this  case  that  defendant 
shaped  his  business  and  presented  the  same  to  the  public  with  the  in- 
tention of  getting  the  benefit  of  complainant's  standing  and  business 
prestige.  The  only  basis  upon  which  a  contrary  conclusion  could  be 
arrived  at  would  be  positive  evidence  to  the  effect  that  the  two  fields 
of  patronage  did  not  conflict.  But  it  is  in  evidence  that  complainant  is 
a  manufacturer  and  dealer,  and  that  he  does  a  large  mail-order  business, 
as  does  also  defendant.  It  hardly  needs  saying  that  the  proficiency  of 
the  mails  at  this  date  is  such  that  every  nook  and  comer  of  the  nation 
as  well  as  of  Manitoba  is  as  accessible  as  were  places  50  miles  away 
from  New  York  a  few  years  ago.  It  cannot  be  otherwise  than  that  the 
advertising  and  canvassing  of  these  two  rival  concerns  pass  and  repass 
each  other  innumerable  times  in  their  journeys  to  the  centers  of  trade 
as  well  as  to  the  homes  of  the  people — ^mute  contestants  for  the  favor  of 
supplying  the  wants  of  each  customer.  I  am  clear  that  imder  the  facts 
in  this  case  the  court  must  hold  that  the  use  of  the  name  of  Best  &  Co. 
by  defendant,  even  with  its  present  prefix,  especially  in  connection  with 
the  word  "Liliputian,"  is  a  fraud  upon  complainant's  business  rights. 
The  action  of  defendant  was  deliberate.  He  both  intended  to  and  did 
trespass  upon  complainant's  rights,  and  take  advantage  of  his  good 
will  and  trade.  It  is  not  important  what  definition  is  placed  upon 
"Liliputian."  The  name  of  Best  &  Co.,  with  the  use  of  that  word,  con- 
stituted complainant's  good  will.  That  use  was  arbitrary,  and  stands 
for  complainant's  goods.  The  complainant  is  clearly  entitled  to  the 
relief  prayed  for  as  to  the  use  of  the  name  "Best  &  Co.,"  with  and 
without  prefixes.  He  is  also  entitled  to  the  sole  use  of  the  word  "Lili- 
putian" in  connection  with  the  name  Best  &  Co.,  with  and  without  pre- 
fixes, but  only  in  the  line  of  his  business. 


Digitized  by 


Google 


8WIFT  A  00.  y.  JONES.  437 

I  am  at  a  loss  to  see  how  the  use  of  a  boot,  hat,  and  figure  can  be 
said  to  simulate  complainant's  large  hand  and  little  figures.  To  my 
mind,  that  contention  is  without  merit.  I  do  not  deem  the  other  points 
raised  as  essential,  in  view  of  the  above  finding. 

Complainant  may  prepare  a  decree  in  accordance  with  the  foregoing. 


SWIFT  &  CO.,  Limited,  ▼.  JONES. 
(Circuit  Court,  B.  D.  North  Carolina.    February  11,  1906.) 

GUABANTT— CONTBACT— NONPEBFOBMANCS— DiBCHABOE   OF  GUABANTOB. 

A  contract  employing  defendant's  son  as  plalntllTs  broker,  which  was 
signed  by  defendant  as  guarantor,  required  that  the  son  should  give  a 
fidelity  bond  In  such  sum,  and  with  such  company  as  surety,  as  plaintiff 
should  designate;  plaintiff  to  pay  the  premium.  Plaintiff  sent  the  son 
a  blank  application  for  a  bond,  In  a  company  selected  by  It,  which  he 
properly  executed  and  returned  to  plaintiff,  but  the  latter  failed  to  obtain 
title  bond  until  after  the  son's  defalcation.  Held,  that  such  bond  was  for 
the  security  of  both  plaintiff  and  the  guarantor,  and  that  plaintiff's  failure 
to  obtain  the  same  discharged  defendant  from  liability  on  the  guaranty. 

S.  F.  Mordecia  and  T.  W.  Bickett,  for  complainant. 
F.  S.  SpruiU  and  Wm.  H.  Ruffin,  for  defendant. 

PURNELL,  District  Judge.  The  facts,  which  will  more  fully  ap- 
pear from  the  findings  of  the  special  master,  to  which  no  exceptions  are 
filed,  and  which  is  in  all  respects  affirmed,  are,  in  brief,  as  follows : 

Complainant,  engaged  in  the  packing  business,  entered  into  a  con- 
tract with  E.  C.  Jones,  son  of  defendant,  from  which  the  following 
facts  only  need  be  quoted,  as  presenting  the  question  at  issue : 

"This  agreement,  made  this  Nineteenth  day  of  March,  A.  D.  1903,  between 
Swift  and  Company,  Limited,  party  of  the  first  part,  and  B.  C.  Jones,  of  Louis- 
burg.  North  Carolina,  party  of  the  second  part : 

"Witnesseth:  That  the  said  party  of  the  first  part.  In  consideration  of 
certain  covenants  to  be  performed  by  said  second  party,  and  the  guaranty  of 
J.  F.  Jones,  appended,  hereby  appoints  said  second  party  its  broker  for  the 
sale  of  certain  of  Its  products  in  Louisburg,  North  Carolina,  which  appoint- 
ment the  said  second  party  accepts  in  consideration  of  certain  commissions 
to  be  received  by  said  second  party,  the  agreement  being  subject  to  the  follow- 
ing conditions  and  special  agreements : 

"Party  of  the  second  part  shall  give  a  fidelity  bond  in  such  sum  and  with 
such  company  as  surety  as  party  of  the  first  part  shall  designate;  party  of 
the  first  part  to  pay  the  premium." 

On  the  27th  day  of  March,  1903,  J.  F.  Jones,  the  defendant,  signed 
the  following  indorsement  on  the  contract : 

"In  consideration  that  Swift  and  Company,  Limited,  execute  the  foregoing 
agreement  with  E.  C.  Jones,  I  hereby  guarantee  the  performance  thereof  by 
B.  C.  Jones  of  all  the  terms  and  conditions  therein  by  him  agreed  to  be  kept 
and  performed.    It  Is  understood  this  is  a  continuing  guaranty.*' 

E.  C.  Jones  was  and  is  insolvent,  and  J.  F.  Jones  is  solvent.  This 
suit  is  to  recover  for  the  default  of  E.  C.  Jones  against  J.  F.  Jones,  as 
guarantor  or  indorser,  the  sum  of  $2,434.  Prior  to  the  shipment  of  any 
goods,  E.  C.  Jones  made  personal  application  in  writing  for  the  fidelity 
bond  as  provided  for  in  the  contract,  and  sent  the  same  to  the  com- 
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plainant ;  but  the  bond  was  never  given,  and  no  notice  was  given  J.  F. 
Jones  that  the  fidelity  bond  was  not  given,  nor  notice  of  any  default, 
until  an  agent  of  the  complainant  was  sent  to  ''chedc  up"  after  default 
made. 

Defendant,  upon  these  facts,  claims  he  is  not  liable,  and  this  presents 
the  question  upon  which  the  case  rests  principally. 

The  argument  based  on  the  relationship  of  father  and  son  is  very 
touching,  and,  from  a  moral  standpoint,  sound,  but  will  it  stand  as 
law?  A  court  cannot  consider  such  arguments  as  controlling.  Rela- 
tions, except  fiduciary  and  the  like,  can  have  no  influence,  but  causes 
must  ordinarily  be  decided  as  dealing  between  man  and  man,  at  arm's 
length.  This  much  is  in  reply  to  the  argument  in  complainant's  brief 
that  the  father  was  appealin^^  to  complainant  "for  an  appointment  to 
a  responsible  position,  knowmg  he  [the  son]  was  utterly  insolvent," 
and  "that  thereupon  the  plaintiff  [complainant],  in  consideration  of  the 
guaranty  of  the  father  that  the  son  will  perform  all  the  obligations  of 
his  contract,  and  a  faithful  and  true  account  render  for  all  goods  con- 
signed to  him,  appoints  the  son  its  sale  agent  at  Louisburg,  North  Caro- 
lina, and  consigns  to  him  large  quantities  of  its  products."  The  goods 
not  being  accotmted  for,  the  complainant  "makes  the  righteous  and 
reasonable  demand  that  the  father  save  it  harmless  from  this  loss," 
which  demand,  it  is  said,-  is  well  founded  in  law  and  good  conscience, 
etc.  Is  it  so  well  founded?  That  is  the  question  at  issue.  Defendant 
contends  it  is  not.  It  is  hardly  necessary  to  go  into  the  issues  of  com- 
mercial law,  to  discuss  the  liability  and  distinction  of  sureties  and  guar- 
antors. This  is  a  contract — 3,  commercial  contract — ^which  may  be 
construed  under  the  rule  laid  down  bv  the  Supreme  Court  in  Davis  v. 
Wells,  104  U.  S.  170,  26  L.  Ed.  686',  and  numerous  authorities  cited 
in  complainant's  brief,  that  "it  has  always  been  held  by  this  court  that, 
notwithstanding  the  contract  of  gtiaranty  is  the  obligation  of  a  surety, 
it  is  to  be  construed  as  a  mercantile  instrument,  in  the  furtherance  of 
its  spirit,  and  liberally,  to  promote  the  use  and  convenience  of  commer- 
cial intercourse."  And  further,  in  the  construction  of  all  written  in- 
struments, to  ascertain  the  intention  of  the  parties  is  the  great  object 
of  the  court,  and  this  is  especially  the  case  in  acting  upon  guarantors. 
Generally  all  instruments  of  suretyship  are  construed  strictly,  as  mere 
matter  of  legal  right.  This  rule  is  otherwise  when  they  arc  founded 
on  valuable  consideration.  Mauran  v.  BuUus,  16  Pet.  628,  10  L.  Ed. 
1066 ;  Bell  v.  Bruen,  1  How.  185, 11  L.  Ed.  89 ;  Lawrence  v.  McCal- 
mont,  2  How.  460,  11  L.  Ed.  326.  Applying  this  rule  to  the  construc- 
tion of  the  contract,  what  was  the  intention  of  the  parties?  It  will  be 
noted  that  the  contract  was  executed  by  E.  C.  Jones  on  the  19th  of 
March,  and  eight  days  thereafter  the  guaranty  was  indorsed  thereon. 
Possibly  the  guarantor  looked  over  the  contract,  and  the  first  thing 
that  caught  his  eye,  which  is  the  first  provision  of  the  contract,  was  that 
the  factor  was  to  give  a  fidelity  bond,  not,  as  is  argued,  at  the  option 
of  the  complainant,  but  as  part  of  the  contract  to  indemnify  the  com- 
plainant against  loss,  and  equally  for  the  security  of  the  guarantor.  It 
appears  that  this  was  then  a  condition  precedent  for  the  guaranty, 
and  a  fundamental  provision  of  the  contract  itself.  It  further  appears 
by  the  finding  of  fact  that  the  factor,  understanding  this  provision  in 


Digitized  by 


Google 


IN  BE  OOLB.  439 

the  contract,  made  application  to  the  complainant,  In  writing,  for  the 
fidelity  bond.  If  it  was  optional  with  the  complainant,  as  contended,  it 
must  be  presumed  that  it  had  exercised  this  option,  and  designated  the 
company  and  the  amount  of  the  fidelity  bond ;  otherwise  how  did  the 
factor  know  how  to  make  the  application?  It  is  found  as  a  fact  that 
he  did  make  the  application  in  writing.  The  burden  then  was  on  the 
complainant  to  pay  the  premium  and  secure  the  bond,  not  only  for  its 
own  benefit,  but  for  the  benefit  of  ttie  guarantor.  This  is  a  reasonable, 
legal,  and  equitable  construction  of  the  contract ;  and,  having  neglect- 
ed to  pay  the  premium  and  secure  the  fidelity  bond,  the  guarantor  was 
released  from  all  responsibility.  Brant  on  Suretyship  &  Guaranty,  § 
397  (2d  Ed.);  United  States  v.  Mclntyre  (C.  C.)  Ill  Fed.  590;  Leggett 
V.  Humphreys,  21  How.  66,  16  L.  Ed.  60;  United  States  v.  Hough, 
103  U.  S.  73,  26  L.  Ed.  306;  Meyers  v.  Block,  120  U.  S.  213,  7  Sup. 
Ct  526,  30  L.  Ed.  642.  The  law  and  equity  on  this  subject  is  so  well 
established  that  it  hardly  requires  the  citation  of  authorities.  As  said 
by  a  distinguished  judge: 

"He  who  would  charge  a  surety  for  his  principal's  breach  of  contractual 
duty  must  trayel  without  deyiatlon  the  way  pointed  out  in  the  contract,  how- 
ever iron-bound  it  may  be,  for  there  is  for  the  surety,  in  the  enforcement  of 
his  bond,  no  equity  nor  latitude  beyond  its  strict  terms.** 

The  conclusion  reached  is  that  the  failure  to  secure  the  fidelity  bond 
as  required  in  the  contract,  being  a  condition  precedent,  compliance  with 
which  the  guarantor  had  a  right  to  expect  on  the  part  of  complainant 
for  his  protection  and  for  the  protection  of  complainant,  thus  added  to 
his  liability  and  absolved  him. 

It  is  therefore  considered,  ordered,  and  decreed  that  the  bill  herein 
be  dismissed,  with  judgment  for  the  costs  against  the  complainant,  to 
be  taxed  by  the  clerk. 


In  re  COIiD. 

(District  Oourt,  D.  Maine.    March  4,  1906.) 

Mo.  74. 

BARKBTIPTOT— OOIfCEALUSNT  OF  ASSETS-- BVIDENCS. 

In  a  proceeding  agaiust  au  involuntary  bankrupt  to  recover  asseti,  erl- 
dence  held  to  support  a  finding  that  the  bankrupt  had  under  her  control 
the  sum  of  $2,4205^  which  she  had  concealed  snd  refused  to  tnrreiider  to 
her  trustee. 

In  Bankruptcy. 

Benj.  P.  Cleaves  and  Albert  S.  Woodman,  for  trustee»  CSias.  A. 
Moody. 
Geo.  F.  &  Leroy  Haley,  for  bankrupt 

HALE,  District  Judge.  This  case  now  comes  before  the  court  upon 
the  certificate  of  John  B.  Donovan,  referee,  in  which  he  says  that  the 
following  question  arose,  pertinent  to  the  proceedings: 

"On  October  24,  1904,  the  trustee  filed  in  this  case  with  the  referee  a  peti- 
tion under  oath,  in  which  said  trustee  alleges  a  concealment  of  assets  of  the 
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bankrupt,  and  a  refusal  to  turn  oyer  the  same.  After  notice  and  hearing,  the 
referee  ordered  said  bankrupt  to  turn  oyer  the  sum  of  twenty-four  hundred 
twenty-fiye  dollars,  as  appears  by  the  order.  From  the  findings  and  ordet 
of  the  referee  the  bankrupt  appeals,  in  writing.  The  matter  is  hereby  certified 
to  the  judge  of  said  court  The  petition  aboye  mentioned,  the  eyidence  in 
the  case,  and  the  findings  and  order  of  the  referee  are  included  in  this  cer- 
tificate,'* 

The  referee's  findings  of  fact  relating  to  the  question  at  issue  are 
fully  stated  in  his  report  The  facts  material  to  be  stated  are:  That 
on  the  14th  day  of  September,  1903,  the  bankrupt  sold  her  homestead, 
on  Elm  street,  in  Saco,  to  Frank  L.  White,  of  Saco,  for  $3,800  in  cash. 
Her  husband  joined  in  the  deed  of  warranty  given  by  her.*  Mr.  White, 
the  grantee,  paid  the  purchase  price  in  bills,  instead  of  by  check.  He 
says  he  did  this  at  Cole's  request,  but  Cole  denies  this.  In  November, 
1903,  upon  the  petition  of  her  creditors,  involuntary  proceedings 
against  the  bankrupt  were  begun,  and  she  was  adjudicated  a  bankrupt, 
and  subsequently  filed  her  schedules.  By  these  schedules  it  appears 
that  the  only  debts  she  owed  were  to  three  local  banks,  who  are  the  pe- 
titioners, and  that  her  only  assets  were  the  $3,800  which  she  daims  to 
have  loaned  her  husband.  The  schedule  does  not  show  any  security 
taken,  nor  name  any  date  when  the  loan  was  made.  Less  than  two 
weeks  after  selling  the  homestead,  the  bankrupt  and  her  husband 
moved  to  Massachusetts.  The  bankrupt  denies  ever  having  seen  any 
of  the  proceeds  of  the  sale  of  the  home,  and  says  that  she  gave  the 
money  to  her  husband  at  the  time  of  the  sale,  and  told  him  to  pay  his 
debts  with  it.  She  also  says  that  she  made  no  inquiry  as  to  any  pay- 
ment, or  to  whom  he  paid  the  money,  but  that  she  has  not  the  money, 
and  never  had  it,  and  is  not  concealing  the  same  from  her  trustee. 
The  husband  says  he  had  the  money — received  it  from  Mr.  White, 
the  grantee  of  the  real  estate — ^and  that  the  money  is  all  gone.  He 
undertakes  to  account  in  detail  for  the  payment  of  $3,625.  He  says, 
among  other  things,  that  he  paid  $1,000  to  a  brother  in  Nicaragua  by 
registered  letter.  The  bankrupt's  statement  is  that  she  never  had  a 
dollar  of  the  money  herself  in  her  own  hands,  and  so  she  claims  she 
cannot  be  held  to  turn  it  over  to  her  trustee.  She  says  that  her  husband 
had  the  money  put  in  his  hands  in  bills,  and  carried  the  bills  to  Massa- 
chusetts with  him  soon  after  their  receipt.  The  court  will  not  under- 
take to  state  fully  all  the  testimony  recited  by  the  referee. 

The  conclusions  of  the  referee  are  as  follows : 

''The  eyidence  here  satisfies  me  conclusively  that  Mrs.  Cole  had  full  control 
over  the  proceeds  of  the  sale  of  her  home.  It  was  her  money  which  bought 
the  lot,  and,  while  her  husband  paid  the  bills  for  the  erection  of  the  building, 
she  supplied  the  funds.  It  Is  highly  incredible  to  believe  for  a  moment  that 
she  did  as  she  says — give  him  that  money  to  pay  his  debts,  which  he  did  not 
pay,  and  which  she  must  have  known  were  still  unpaid  when  they  left  Saco. 
The  home  was  gone.  The  departure  for  another  state  from  the  place  of  her 
youth  was  before  her.  It  appears  to  me  that  this  fund  came  into  the  posses- 
sion of  them  both  at  the  day  of  the  sale,  was  fully  under  her  control,  and  it 
has  so  remained,  except  that  which  was  disbursed  from  it,  and  which  I  shall 
allow  as  fully  and  as  amply  as  the  facts  seem  to  warrant.  It  was  under  her 
control  at  Wakefield  when  she  said  that  it  had  been  sent  away  to  her  hus- 
band's brother.  'We  thought  differently,'  was  her  reply  when  she  was  asked 
why  it  was  not  paid  to  the  banks  and  the  brother  pro  rata.  She  did  not  then 
claim  or  state  that  she  had  delivered  it  to  her  husband  for  the  paymait  of 
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ills  debts.  Her  statement  at  that  time  served  its  ptirpoee.  I  cannot  accept 
«s  true  her  version  of  the  transaction.  Her  mind  was  the  controlling  one 
at  the  interview  at  Wakefield,  and  has  so  remained.  There  has  been  no  haste 
in  affording  her  every  opportunity  to  fully  inform  her  trustee  as  to  her  af- 
fairs. She  has  been  well  served  by  counsel  of  ability,  having  a  long  time  to 
submit  evidence.  The  evidence  is  conclusive  that  she  still  controls  a  portion 
ot  the  fund.  The  testimony  of  the  husband  that  he  sent  one  thousand  dol- 
lars, as  described,  is  incredible.  He  was  a  business  man;  knew  how  to  for- 
ward money  to  a  foreign  country  by  draft  or  in  some  safe  manner,  and  not 
assume  the  risk  of  fire  and  flood,  which,  if  incurred,  would  entail  loss  be- 
yond recall,  and  still  leave  his  brother's  debt  unpaid.  That  brother,  as  has 
been  stated,  has  been  within  the  jurisdiction  of  this  court  since  she  flrst 
knew  a  petition  of  this  character  was  to  be  filed.  While  this  opportunity  to 
eorroborate  the  claim  of  payment  was  not  taken  advantage  of,  it  carries  still 
stronger  conviction  that  the  whole  scheme  was  a  fraud,  and  a  plan  to  avoid 
the  payment  of  these  notes.  It  is  a  hard  case— one  that  has  involved  care 
and  anxiety  on  my  part  to  do  justice  as  the  facts  appear  to  me  to  warrant 
I  shall  allow  the  payments  to  the  amount  of  thirteen  hundred  seventy-five 
•dollars,  as  follows:  [Here  follow  the  items  which  make  up  the  said  amount 
of  $1,375.]  These  payments  were  made,  as  claimed  by  Mr.  Ck)le,  aft^  the 
sale  of  the  house,  and  prior  to  the  date  of  the  filing  of  the  involuntary  peti- 
tion, and,  no  doubt,  were  fully  understood  and  assented  to  by  the  bankrupt. 
For  several  of  those  payments  she  was  also  liable.  I  find  that  she  has  under 
her  control  the  balance  of  the  same  fund  to  the  amount  of  twenty-four  hun- 
dred twenty-fii^e  dollars,  and  that  she  had  possession  or  control  of  the  same 
at  the  time  of  the  filing  of  the  petition  in  bankruptcy  against  her  on  No- 
vember 23,  1908 ;  that  said  bankrupt  withheld  and  concealed  the  same  from 
her  trustee  as  assets  of  her  estate,  and  is  withholding  and  concealing  the 
same  from  him.  I  do  therefore  order  the  said  bankrupt,  Annie  M.  Cole,  to 
pay  over  to  said  trustee  the  sum  of  twenty-four  hundred  twenty-five  dollars 
on  or  before  the  16th  day  of  January,  1905,  and  that  a  certified  copy  of  the 
original  petition  and  this  order  be  served  by  the  trustee  on  her  forthwith ;  a 
copy  of  the  findings  and  order  to  be  delivered  to  the  counsel  for  the  peti- 
tioner and  bankrupt" 

The  learned  counsel  for  the  bankrupt  urged  with  great  earnestness 
and  ability  that  the  testimony  taken  before  the  referee  showed  that  she 
had  no  control  of  the  funds  received  from  the  real  estate,  and  that,  not 
having  control  of  such  funds,  she  cannot  be  compelled  to  account  for 
them;  that  the  law  does  not  undertake  to  compel  a  bankrupt  to  per- 
form an  impossibility.  And  learned  counsel  cited  the  controlling  de- 
cisions bearing  upon  this  proposition.  But  upon  a  full  examination 
of  the  testimony,  the  court  cannot  say  that  the  referee  has  erred  in  his 
conclusions  of  fact.  The  referee  has  found  affirmatively  that  the 
bankrupt  has  under  her  control  the  balance  of  the  fund  to  the  amount 
of  $2,425,  and  that  she  had  possession  or  control  of  it  at  the  date  of 
the  filing  of  the  petition  in  bankruptcy ;  that  she  has  withheld  and  con- 
cealed the  same  from  her  trustee,  and  is  now  withholding  and  conceal- 
ing the  same  from  him.  The  referee  had  the  witnesses  before  him.  He 
conducted  the  examination  of  the  bankrupt  herself,  saw  her  appear- 
ance, and  was  the  proper  tribunal  to  decide  the  question  of  fact  submit- 
ted to  him.  After  full  examination  of  the  testimony,  I  cannot  say  that 
I  should  have  come  to  a  different  conclusion.  In  any  event,  the  con- 
clusion of  a  competent  referee,  who  has  seen  the  witnesses,  is  entitled 
to  great  weight 

After  fully  examining  the  testimony  and  considering  the  arguments 
of  counsel,  the  court  sustains  the  findings  of  the  referee.  It  is  there- 
ioTi  oidered  that  the  bankrupt  turn  over  and  deliver  to  the  trustee 
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within  15  days  the  sdd  stun  of  $2,425,  in  default  of  which  she  stand 
committed  to  the  marshal  of  this  district,  to  be  incarcerated  until  she 
obeys  the  order  of  this  court  or  is  otherwise  discharged  by  due  process 
of  law,  or  until  the  further  order  of  this  court 


In  re  WIBSEN  BROS. 

(District  Oonrt,  B.  D.  Pennaylvanla.    Febmary  27,  1905.) 

No.  1.740. 

BARKBUPTOT— PBOCSBDIlfOfl  AOAINST  BaNKBUFT— ETIDKNOE. 

In  a  proceeding  to  compel  a  bankrupt  to  pay  over  money  alleged  to  be^ 
still  In  bis  hands,  the  stenographer's  notes  of  the  testimony  of  the  bank- 
rupt taken  at  creditors'  meetings  called  for  the  general  purpose  of  in- 
quiring Into  the  bankrupt's  affairs  la  admissible,  but  the  testimony  giyen. 
by  other  witnesses  at  sudi  meetings  is  incompetent 

In  Bankruptcy.    Certificate  of  referee. 
Furth  &  Singer,  for  bankrupts, 
Edmund  B.  Seymour,  for  creditor. 

J.  B.  McPHERSON,  District  Judge.  This  certificate  presents  the 
question  how  far  the  testimony  of  the  bankrupt  and  other  witnesses, 
taken  at  the  meetings  of  creditors  that  are  called  for  the  general  pur- 
pose of  inquiring  into  the  bankrupt's  affairs,  is  admissible  afterwards 
in  a  proceeding  to  compel  him  to  pay  over  money  alleged  to  be  still  in 
his  hands.  The  referee  admitted  the  stenographic  notes  of  the  bank- 
rupt's own  testimony,  but  excluded  the  testimony  of  other  witnesses, 
and  it  is  these  rulings  that  are  brought  up  for  review.  In  several  cases 
decided  by  the  federal  courts  this  question  has  been  passed  upcm,  or 
was  perhaps  involved.  In  New  York  the  Circuit  Court  of  Appeals  for 
the  Second  Circuit  decided  at  first  (Re  Wilcox,  109  Fed.  628,  48  C.  C, 
A.  667)  that  the  testimony  of  all  the  witnesses  was  competent,  apd 
Judge  Brown  followed  this  ruling  in  Re  Cooke  (D.  C.)  109  Fed.  631. 
But,  upon  a  rehearing  of  Wilcox's  Case,  the  Court  of  Appeals  reversed 
its  decision  in  part,  and  decided  that  the  testimony  of  third  persons  was 
inadmissible,  although  it  continued  to  hold  that  the  bankrupt's  own 
testimony  was  competent  as  an  admission  against  himself.  In  Re 
I^inweber  (D.  C.)  128  Fed.  641,  Judge  Piatt  made  an  order  requiring 
the  bankrupt  to  pay,  and  apparently  considered  the  testimony  of  other 
persons;  but  the  opinion  leaves  it  in  doubt  whether  they  were  called 
as  witnesses  at  the  creditors'  meetings,  or  directly  upon  the  petition  for 
the  order  to  pay,  and  it  contains  no  discussion  about  the  competency 
of  the  evidence.  In  re  Adler  (D.  C.)  129  Fed.  602,  did  not  directly  raise 
the  question,  but  Judge  Hammond  uses  some  language  that  seems  to  in- 
timate tiiat  he  considered  the  testimony  of  all  persons  admissible : 

"The  creditors  and  their  trastee  in  bankruptcy,  by  the  ordinary,  process  of 
the  examination  of  the  bankrupt,  and  the  power  to  compel  all  witnesses  who 
Uaye  any  knowledge  of  his  affairs  to  come  before  the  referee  and  be  examined 
in  relation  thereto,  have  ample  procedure  for  disclosing  all  the  facts  in  rela- 
tion to  the  bankrupt's  affairs  which  would  furnish  a  foundation  for  the  order 
on  him  to  pay  money  into  court  or  to  surrender  property  in  his  posisMfon  tf^ 
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tbe  tmstee.  He  Is  In  a  certain  sense  ever  present  In  court  to  answer  snch 
demands,  and  all  that  is  necessary  is  a  simple  motion  for  a  mle  on  him  to 
show  canse  against  the  order  that  la  required,  and  petitions  for  that  purpose 
are  wholly  nnnecessary.** 

And  finally,  in  Re  Alphin  &  Lake  Cotton  Ca  (D.  C.)  131  Fed.  824, 
Jud^e  Triebcr  followed  the  decision  in  Re  Wilcox,  and  admitted  the 
previous  testimony  of  certain  officers  of  a  bankrupt  corporation,  wMie 
excluding  the  testimony  of  a  third  person. 

It  is  argued  on  behalf  of  the  petitioning  creditor  that  the  testimony  of 
all  persons  is  admissible  for  the  reason  given  in  Wiswall  v.  Campbell, 
93  U.  S.  348,  23  L.  Ed.  923.  In  that  case,  which  arose  under  the  bank- 
rupt act  of  1867  (chapter  176,  14  Stat.  617),  the  Circuit  Court  had 
affirmed  an  order  of  the  District  Court  rejecting  the  claim  of  a  creditor, 
and  the  Supreme  Court  dismissed  the  writ  of  error  on  the  ground  that 
the  order  was  not  a  final  judgment,  and  was  therefore  not  reviewable. 
In  the  course  of  the  opinion  Ac  court  said,  and  it  is  this  language  that 
is  relied  upon : 

*The  cases  are  nnmerons  In  which  it  has  been  decided  that  we  cannot  re- 
view the  action  of  the  Gircait  Ooorta  In  the  exercise  of  their  supervisory  Ju- 
risdiction under  the  bankrupt  law.  •  •  •  The  principle  upon  which  these 
dedsions  rest  is  that  a  proceeding  in  hanloaiptcjr,  from  its  commencement  to 
its  close  upon  the  Ihial  settlement  of  the  estate,  is  but  one  suit  The  several 
motions  made  and  acts  done  in  the  bankrupt  court  in  the  progress  of  the 
canse  are  not  distinct  suits  at  law  or  in  equity,  but  parts  of  one  suit  in 
bankruptcy,  from  which  they  cannot  be  separated.  As  our  jurisdiction  ex- 
tends only  to  a  re-examination  of  final  judgments  or  decrees  In  suits  at  law 
or  in  equity,  it  follows  that  we  have  no  control  over  judgments  and  orders 
made  by  the  courts  below  in  mere  bankruptcy  proceedings.*' 

Evidently  these  words  are  to  be  read  in  the  light  of  the  question  that 
was  then  being  considered;  and  as  this  had  no  reference  to  the  ad- 
missibility of  evidence,  but  was  solely  concerned  with  the  character  of 
the  order  that  had  been  made  by  the  District  Court,  it  would  be  going 
much  too  far,  in  my  opinion,  to  regard  them  as  dedsive  of  the  present 
question,  or,  indeed,  as  even  applicable  thereto.  The  other  cases  al- 
ready cited  show,  I  diink,  that  the  weight  of  authority  is  in  favor  of  the 
referee's  ruling,  and  I  shall  follow  them  without  further  discussion. 

The  decision  of  the  referee  is  therefore  affirmed 


In  re  VBTTBRMAN. 

(District  Oourt,  D.  New  Hampshire.    February  2, 1900w) 

NaMT. 

BAimUPTOT— AOTS— ATTAOmfSHT. 

A  creditor's  petition  in  an  involuntary  bankrupt  proceeding,  which 
merely  alleges  as  an  act  of  bankruptcy  that  an  attachment  has  been  made 
of  the  debtor's  property  in  a  legal  proceeding,  without  reference  to  the 
disposition  thereof,  is  insufficient  under  Bankr.  Act  July  1,  1808,  c.  641, 
80  Stat  S44  [XT.  S.  Comp.  St  1001,  p.  8418],  as  amended  by  Act  Feb.  6, 
1008,  a  487,  82  Stat  707  [U.  S.  Ck)mp.  St  1008,  p.  410],  providing  that  if 
the  bankrupt  suffer  or  permit  while  insolvent,  any  creditor  to  obtain  a 
preference  through  legal  proceedings,  and  not  having  at  least  five  days 
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before  sale  or  final  disposition  of  any  property  affected  by  sncb  pr^^renee 
vacated  or  discharged  the  same^  he  shall  have  committed  an  act  of 
bankruptcy. 


John  E.  Allen,  for  petitioning  creditors, 
xiarry  J.  Brown,  for  bankrupt. 


ALDRICH,  District  Judge.  This  petition  of  creditors,  suffi- 
cient in  number  and  representing  a  sufficient  amount  of  indebted- 
ness, filed  January  6,  1905,  alleges  the  insolvency  of  Vetterman, 
and,  as  an  act  of  bankruptcy,  that  he  on  the  8th  of  October,  1904 — 
"Suffered  and  permitted  two  attachments,  mesne  process,  to  be  made  npon  his 
property  at  said  Walpole  under  writs  returnable  at  the  April,  1905,  term  of 
the  superior  court  for  said  county  of  Cheshire,  which  said  attachments  are 
still  undischarged  and  in  force/'  and  by  amendment  "that  said  respondent 
did  suffer  and  permit  on  October  8,  1904,  while  Insolvent,  certain  creditors 
to  obtain  a  preference  through  legal  proceedings.  In  that  two  of  his  creditors, 
Moore  ft  Slnnott  and  the  Davenport  Malt  Company,  did  attach  on  said  date, 
under  mesne  process,  the  property  of  said  respondent,  upon  writs  sued  by 
them,  respectively,  and  returnable  at  the  April,  1905,  term  of  the  superior 
court  of  the  state  of  New  Hampshire,  for  the  county  of  Cheshire,  the  said 
attachment  In  said  suit  of  Moore  &  Slunott  being  for  the  sum  of  four  thou- 
sand dollars  (|4,000),  and  the  said  attachment  of  the  Davenport  Malt  Com- 
pany being  for  the  sum  of  one  thousand  dollars  ($1,000);  said  attachments 
being  made  on  said  date  of  October  8, 1904,  by  the  officer  In  whose  hands  said 
writs  were  placed  for  such  purpose  by  said  creditors;  and  said  attachments 
have  been  continued  in  full  force  and  undischarged,  and  without  any  sale  or 
final  disposition  of  the  property  thereby  attached  having  been  made  to  the 
present  time." 

It  is  said  in  the  Seaboard  Steel  Casting  Co.  Case  (D.  C.)  124 
Fed.  76,  at  page  76,  that  the  mere  suing  out  of  an  attachment,  and 
levying  the  same,  does  not  suffice  to  constitute  an  act  of  bank- 
ruptcy. Such  a  conclusion  apparently  results  necessarily  from  the 
peculiar  wording  of  section  3,  cl.  3,  of  the  bankruptcy  act  of  July 
1,  1898,  c.  541,  30  Stat.  546  [U.  S.  Comp.  St.  1901,  p.  3422],  "suf- 
fered or  permitted,  while  insolvent,  any  creditor  to  obtain  a  pref- 
erence through  legal  proceedings,  and  not  having  at  least  five  days 
before  a  sale  or  final  disposition  of  any  property  affected  by  such 
preference  vacated  or  discharged  such  preference."  The  concluding 
part  of  the  clause,  with  Reference  to  the  sale  or  final  disposition, 
is  connected  with  what  precedes,  in  respect  to  preference  through 
legal  proceedings,  by  the  word  "and,''  thus  making  it  one  act  of 
bankruptcy,  culminating  five  days  before  sale  or  final  disposition. 
If  it  were  otherwise,  and  the  inception  and  the  culmination  of  the 
legal  proceeding  were  separated  by  the  word  "or,"  it  might  be  dif- 
ferent.   In  such  case  there  might  be  two  acts  of  bankruptcy. 

I  find  no  authority  for  holding  that  a  creditors'  petition  in  an 
involuntary  bankruptcy  proceeding,  which  merely  alleges  that  an 
attachment  has  been  made  in  a  legal  proceeding,  sets  forth  an  act 
of  bankruptcy,  within  the  meaning  of  the  statute  of  1898  (Act  July 
1,  1898,  c.  541,  30  Stat.  544  [U.  S.  Comp.  St.  1901,  p.  3418]),  as 
amended  in  February,  1903,  Act  Feb.  5,  1903,  c  487,  32  Stat.  797 
[U.  S.  Comp.  St.  Supp.  1903,  p.  410]. 

This  decision  in  no  way  touches  the  question  whether  an  attach- 
ing creditor  acquires  a  valid  lien,  whose  attachment  is  more  than 
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four  months  old,  when  that  part  of  clause  3  relating  to  the  sale 
and  th^  ''five  days  before"  operates  upon  the  situation.  See  Wilson 
V.  Nelson,  183  U.  S.  191,  197,  198,  22  Sup.  Ct.  74,  46  L.  Ed.  147. 
See,  also,  Metcalf  Bros.  v.  Barker,  187  U.  S.  165,  174,  23  Sup.  Ct 
67,  47  L.  Ed.  122;  In  re  Blair  (D.  C.)  108  Fed.  629. 
Demurrer  sustained  and  petition  dismissed. 


BETHBLL  ▼.  MSLLOR  &  RITTBNHOUSB  00. 

(District  Oourt,  B.  D.  Pennaylyanla.    February  28,  1909.) 

No.  84. 

ADXIBALTT— AlXOWANCX   OT    InTBRESIN—DIBOBETION    or   GOUBT. 

WhUe  interest  Is  recoverable  in  admiralty  as  a  matter  of  right  on 
claims  arising  out  of  contract,  as  on  a  claim  for  freight,  the  allowance  of 
interest  by  way  of  damages,  as  in  cases  of  collision  or  other  cases  of 
pure  damage,  as  well  as  the  allowance  of  costs,  is  in  the  discretion  of  the 
conrt. 

[Bd.  Note. — For  cases  In  point,  see  vol.  1,  Gent  Dig.  Admiralty,  |  796 ; 
▼ol.  10,  Gent  Dig.  Gollision,  |  284.] 

In  Admiralty.    On  entry  of  decree  for  damages  and  costs. 

Convers  &  Kirlin  and  Henry  R.  Edmunds,  for  libelant 
Horace  L.  Cheyney,  for  respondent. 

'  HOLLAND,  District  Judge.  While  interest  is  allowable,  as  a  mat- 
ter of  right,  on  claims  arising  out  of  contract,  the  allowance  of  interest 
by  way  of  damages  in  cases  of  collision  and  other  cases  of  pure  dam- 
age, as  well  as  the  allowance  of  costs,  is  in  the  discretion  of  the  court. 
The  Scotland,  118  U.  S.  607,  6  Sup.  Ct  1174,  30  L.  Ed.  153.  The  libel- 
ant sued  in  this  case  for  a  balance  of  freight  The  respondent  answers 
the  cargo  was  damaged  to  a  certain  amount,  and  $838.21  was  retained 
as  a  set-off  against  the  libelant's  claim.  The  respondent  alleged  in  its 
answer  it  was  willing  to  pay  the  balance  due  over  and  above  its  claim, 
which  was  found  to  be  a  just  one  by  this  court,  but  such  payment  was 
never  made  or  tendered.  The  libelant  is  responsible  for  the  litigation 
and  the  creation  of  the  costs  on  both  sides  of  tfie  case.  We  think,  how- 
ever, the  respondent  was  in  fault  to  the  extent  of  retaining  more  money 
than  its  claim  justified.  It  has  been  agreed  by  the  parties  that  the  re- 
spondent's damages  shall  be  $475.16.  We  do  not  think  that  under  all 
the  circumstances  it  is  entitled  to  interest  on  this  amount,  and,  as  the 
libelant's  suit  was  on  a  contract  for  freightage,  he  is  entitled  to  interest 
on  the  balance  due  him,  and  we  think  this  balance  ought  to  be  restricted 
to  the  sum  of  $363.05. 

As  to  the  costs,  the  libelant  being  entirely  responsible  for  the  suit,  as 
his  liability  for  the  damaged  cargo  will  show,  he  should  pay  the  costs 
in  this  case. 

Let  a  decree  be  entered  accordingly. 

Final  Decree. 

This  case  having  come  on  to  be  heard  on  the  pleadings  and  proofs  of 
the  respective  parties,  and  having  been  argued  by  their  proctors,  and 
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due  deliberation  having  been  had,  and  the  court,  by  its  opinion  herein, 
dated  May  27,  1904,  having  determined  that  the  respondent  was  en- 
titled to  deduct  from  the  freight  the  damage  sustained  by  it  by  reason 
of  the  broken  condition  of  the  bales  of  licorice  on  delivery,  and  the 
parties  having  agreed  on  the  damages  of  the  respondent  in  the  sum 
of  $475.16,  and  the  amount  withheld  from  the  freipffat  being  $838.21, 
which  sum  is  now  on  deposit  with  the  Pennsylvania  Company^  as  se- 
curity for  the  claim  of  the  respondent,  it  is  hereby  ordered,  adjudged, 
and  decreed  that  the  libelant,  Henry  Bethell,  recover  of  the  respondent, 
the  Mellor  &  Rittenhouse  Company,  the  sum  of  $363.05,  with  interest 
from  August  S7,  1902,  to  date,  amounting  to  $49.50,  making  a  total 
of  $412.55,  with  interest  thereon  until  paid ;  the  libelant,  however,  to 
pay  all  costs  accruing  in  this  litigation  to  date. 


THE  ELTON. 

(District  Ooort  B.  D.  Pennsylyanla.    Uarcb  8, 1906^) 

No.  7. 

AD]nBAi.TT—RKVKiiENGi}— Costs— Misstatement  of  Facts. 

In  a  suit  In  admiralty  for  personal  injuries  the  court  found  in  favor  of 
libelant  and  referred  the  matter  to  a  commissioner  to  take  testimony 
and  assess  damages.  The  testimony  taken  before  tiie  commissioner 
showed  plainly  that  libelant  and  one  of  his  witnesses  made  untrue  state- 
ments as  to  his  ability  to  work  and  the  work  he  had  performed  since 
the  injury,  thereby  necessitating  meetings  additional  to  those  which 
would  otherwise  have  been  required,  and  the  taking  of  testimony  and  the 
incurrence  of  stenographer's  costs  which  would  have  been  unnecessary 
had  he  told  the  truth.  Held,  that  the  libelant  would  be  required  to  pay 
the  portion  of  the  commissioner's  and  stenographer's  costs  tor  whidi  his 
misstatements  were  responsible. 

In  Admiralty.    Sustaining  exceptions  to  costs  of  commissioner. 
See  131  Fed.  562. 

Samuel  M.  Clement,  Jr.,  and  Allen  C.  Thomas,  for  libelant 
Convers  &  Kirlin  and  Henry  R.  Edmunds,  for  respondent 

HOLLAND,  District  Judge.  In  a  suit  for  personal  injuries  by  the 
libelant  this  court  found  in  his  favor,  and  referred  the  matter  to  a  com- 
missioner for  the  puipose  of  taking  testimony  and  assessing  damages  to 
him  for  the  injury.  The  commissioner  had  a  number  of  meetings,  took 
considerable  testimony,  and  made  a  report  awarding  damages  to  the 
libelant  in  the  sum  of  $1,800,  and  directed  the  respondent  to  pay  all 
costs.  Exceptions  were  filed  by  both  parties.  It  is  unnecessary  to 
consider  them  in  detail.  All  of  those  filed  by  the  libelant  are  overruled. 
There  are  five  exceptions  filed  by  the  respondent,  all  of  which  are  over- 
ruled, with  the  exception  of  the  third,  which  is  as  follows :  *'The  com- 
missioner has  awarded  the  libelant  his  costs,  and  refused  to  deny  costs 
to  the  libelant  because  of  his  fraud  and  perjury  on  the  reference."  An 
examination  of  the  evidence  shows  plainly  that  the  libelant  and  one  of 
his  witnesses,  in  testifying  as  to  the  extent  of  his  injury,  stated  facts 
as  to  his  ability  to  work  and  the  work  he  had  performed  since  the  injury 
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which  were  untrue,  thereby  making  it  necessary  to  have  a  number  of 
meetings  in  addition  to  what  otherwise  would  have  been  required,  and 
to  take  testimony  and  incur  costs  for  stenographer  which  would  have 
been  unnecessary  had  he  told  the  truth  about  this  matter.  We  think, 
therefore,  that  he  should  be  required  to  ^y  all  the  costs  that  his  mis- 
statements and  misrepresentations  caused  m  this  reference.  It  was  nec- 
essary to  refer  this  case  to  a  commissioner  for  the  purpose  of  ascertain- 
ing the  extent  of  the  personal  injury,  and  we  have  no  doubt  the  com- 
missioner, in  his  report  assessinjg^  damages,  took  into  consideration  his 
exact  state  of  health  and  his  ability  to  do  work,  and  his  misstatements 
as  to  that  only  resulted  in  the  incurring  of  additional  costs,  which  would 
be,  in  the  judgment  of  the  court,  one-half  of  the  costs  of  the  reference. 
The  labors  of  the  commissioner  would  not  have  been  so  great,  nor 
would  the  cost  of  the  stenographer  have  amounted  to  the  sum  paid  by 
the  commissioner,  had  it  not  been  for  the  libelant's  misrepresentation ; . 
and  an  examination  of  the  evidence  would  indicate  that  this  caused 
about  twice  as  much  labor  on  the  part  of  the  stenographer  and  com- 
missioner as  otherwise  would  have  occurred.  He  is  therefore  required 
topay  the  same. 

The  order  of  the  court  is  that  the  libelant  in  this  case  pay  one-half 
of  $306.25  costs  incurred  in  this  reference,  to  wit,  $163.12*/*;  the 
clerk's  costs  to  be  paid  by  the  respondent. 


Id  re  VON  KBR^ 

(DlBtrlct  Court,  E.  D.  Pennsylyanla.    March  18,  1005.) 

No.  1,982. 

BAHKBtTPTOT— EZSliPTZON— TnCB  OF  GULIMING— AlOBZIDlCSNT  Or  NOTIOB. 

While  a  notice  in  general  language,  both  in  a  voluntary  and  Involuntary 
petition  in  bankruptcy,  of  an  intention  to  claim  the  exemption,  may  be 
amended  if  done  in  time,  yet  where  the  notice  In  either  case  is  so  gen- 
eral as  not  to  indicate  to  the  trustee  what  specific  articles  the  bankrupt 
claims  as  his  exemption,  and -the  bankrupt  files  no  schedule  and  makes  no 
request  upon  the  trustee  to  set  aside  specific  articles  of  exemption  until 
after  the  sale,  he  must  be  regarded  as  having  waived  his  right  of  exemp- 
tion, and  he  cannot  claim  the  amount  thereof  out  of  the  proceeds  of  sale. 

In  Bankruptcy.    On  certificate  from  referee. 

Reber  &  Downs,  for  trustee. 
F.  Earle  Von  Leer,  for  bankrupt. 

HOLLAND,  District  Judge.  A  voluntary  petition  in  bankruptcy 
was  filed  in  this  case  on  the  1st  day  of  July,  1904,  in  which  the  al- 
leged bankrupt  claimed  his  exemption,  under  the  laws  of  the  state 
of  Pennsylvania,  in  the  following  form:  "Fixtures  and  Wearing 
Apparel  under  and  by  virtue  of  the  Act  of  April  9th,  1849,  $300." 
This  notice  was  inserted  in  Schedule  B5  in  the  bankrupt's  petition 
for  exemption.  Nothing  more  was  done  by  him  in  the  way  of  speci- 
fying the  articles  he  intended  to  claim  until  November  9,  1904,  29 
days  after  a  sale  of  all  his  property  by  the  trustee,  which  took  place 
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on  October  II,  1904.  He  then  filed  a  petition  before  the  referee, 
aslcing  that  his  claim  for  exemption  might  be  amended  nunc  pro  tunc 
by  adding  a  specified  list  of  articles  claimed.  The  prayer  of  the 
petitioner  was  refused  by  the  referee. 

While  a  notice  in  general  language,  both  in  a  voluntary  and  in- 
voluntary petition,  of  an  intention  to  claim  the  exemption,  may  be 
amended,  if  done  in  time  (In  re  Duffy  [D.  C]  118  Fed.  926),  yet, 
where  the  notice  in  either  case  is  so  general  as  not  to  indicate  to 
the  trustee  what  specific  articles  the  bankrupt  claims  as  his  exemp- 
tion, and  the  bankrupt  files  no  schedule  and  makes  no  request  upon 
the  trustee  to  set  aside  specific  articles  of  exemption  until  after  the 
sale,  he  must  be  regarded  as  having  waived  his  right  of  exemption, 
and  he  cannot  claim  $300  out  of  the  proceeds  of  sale.  In  re  Otto  L. 
Wunder  (D.  C.)  133  Fed.  821;  Prince  &  Walter  (D.  C.)  131  Fed. 
546;  In  re  Manning  (D.  C.)  112  Fed.  948;  In  re  Haskin,  6  Am. 
Bankr.  Rep.  485,  109  Fed.  789. 

The  order  of  the  referee  denying  the  prayer  of  the  petitioner  is 
approved. 


In  re  MARKS  BROS. 

(District  Court,  B.  D.  Pennsylvania.    February  24,  1905.) 

No.  1,687. 

BANKBX7PTCT--INVOLUNTABT   PEOOEEDINOS— NEW    TRIAI.. 

A  new  trial  gn^anted,  on  a  petition  in  involuntary  bankruptcy,  on  tlw 
ground  of  error  in  the  court's  instructlonB. 

In  Bankruptcy.  On  motion  for  new  trial  in  involuntary  proceed- 
ings. 

Samuel  W.  Cooper  and  Benjamin  Alexander,  for  plaintiffs. 
William  A.  Carr,  for  defendants. 

HOLLAND,  District  Judge.  The  sixth  reason  for  a  new  trial  in 
this  case  is  as  follows: 

"The  learned  trial  Judge  erred  in  his  charge  to  the  jury  wherein  he  charged 
them  that  it  was  necessary,  in  order  for  them  to  find  a  verdict  for  the  respond- 
ents, to  find  that  the  petitioning  creditors  had  secured  control  of  the  judg- 
ment of  Frederick  Geiger,  under  which  the  execution  issued  which  was  averred 
to  be  the  act  of  bankruptcy." 

Upon  the  authority  of  In  re  Williams,  14  N.  B.  R,  132,  Fed.  Cas.  No. 
17,706,  Clark  v.  Henne,  11  A.  B.  R.  695,  127  Fed.  288,  62  C.  C.  A.  172, 
and  Simonson  v.  Sinsheimer,  95  Fed.  954,  37  C.  C.  A.  337,  it  is  clear 
that  this  part  of  the  charge  of  the  court  is  error,  and  a  new  trial  is  there- 
fore granted. 
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Na  2,063. 

L  PLXADINO— CONTEBSIOZI  AND  AVOIDANOK. 

A  separate  affirmative  defense,  complete  in  itself,  in  the  nature  of  a  god> 
fession  and  avoidance  of  plaintiffs  cause  of  action,  if  good  in  law,  d^ 
feats  the  action,  notwithstanding  a  plea  of  the  general  denial  accompany- 
ing the  same. 

2.  Same— Refucation— AvoiDANGB  or  Affibhativk  Plea. 

A  replication  which,  while  denying  certain  averments  of  fact  contained 
in  an  affirmative  defense,  does  not  avoid  the  legal  efCect  of  such  defense, 
presents  no  issue  of  fact  for  the  jury. 

-8.  Same— Judgment  on  Puladings— When  Liable. 

Judgment  on  the  pleadings  may  be  entered  on  motion  where  a  party 
la,  on  all  the  pleadings,  entitled  to  judgment 

[Ed.  Note.— For  cases  in  point,  see  vol.  39,  Cent  Dig.  Pleading,  H  1048- 
1077.1 

4.  Same. 

Injury  or  damage  to  plaintiff  as  a  result  of  fraudulent  representations 
Is  a  necessary  prerequisite  of  recovery  In  an  action  for  deceit 
[Ed.  Note.— For  cases  in  point  see  vol.  23,  Cent  Dig.  Fraud,  I  24.] 

B.  Sams— Measure  or  Damages. 

The  measure  of  damages  for  deceit  in  a  contract  of  sale  is  not  the 
difference  between  the  contract  price  and  the  reasonable  market  value 
of  the  property  if  it  had  been  as  represented,  but  is  merely  the  difference 
between  the  actual  value  of  what  the  buyer  parts  with  and  the  actual 
value  of  what  he  receives  under  the  contract 

[Ed.  Note. — For  cases  in  point  see  vol.  23,  Cent.  Dig.  Fraud,  H  60-02.1 

6L  Same— Damages. 

Deceit  in  the  sale  of  mining  property  is  not  ground  of  action,  where 
the  seller  receives  in  exchange  for  his  mines  merely  the  stock  of  a  cor- 
poration organized  to  buy  the  same,  and  no  other  stock  than  that  given 
him  is  issued,  except  seven  shares  allotted  from  the  reservation  for  work- 
ing capital  to  the  seven  incorporators,  and  at  the  time  of  the  conveyance 
the  corporation  has  no  assets  or  property  other  than  the  mining  proper* 
ties  so  conveyed.    In  such  case  no  damages  are  suffered. 

7.  Same. 

Defendant's  decedent  sold  mining  properties  to  plaintiff,  which  was  a 
corporation  organized  merely  to  piurchase  such  properties,  for  its  stock. 
By  a  separate  contract  with  which  plaintiff  had  no  concern,  decedent 
authorized  another  corporation  to  sell  his  stock  on  such  terms  as  to  real- 
ize a  liberal  commission  for  itself,  and  as  much  over  a  fixed  minimum 
as  possible  for  decedent  In  the  event  the  attempt  should  fall,  decedent 
was  to  keep  the  stock,  or  not  as  he  pleased.  Meanwhile  the  mining 
properties  belonged  absolutely  to  plaintiff,  and  the  stock  absolutely  to 
decedent  Held,  that  any  financial  profit  in  actual  cash  which  decedent 
made  out  of  sales  of  plaintiff's  stock  through  the  other  corporation  did 
not  constitute  the  transaction  with  plaintiff  any  other  than  one  of  ex- 
change of  stock  for  properties,  nor  damage  plaintiff  in  such  way  as  to- 
authorize  a  recovery  by  it  in  an  action  for  deceit  perpetrated  by  decedent 
in  the  sale  of  the  mining  properties  to  it 

81  Corporations— Duties  to  Shareholders— Rights  of  Action. 

A  corporation,  as  an  artificial  entity,  owes  no  fiduciary  obligation  to 

its  shareholders,  except  to  protect  their  legal  title  to  shares  owned  by 

them  by  giving  proper  attention  to  transfers  and  reissues  thereof;    and 

it  is  not  the  duty,  nor  within  the  power,  of  the  corporation  to  present 
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a  shareholder  from  selling  his  stock  for  any  price  that  he  may  obtain, 
and  any  rights  of  action  accruing  to  a  purchaser  by  reason  of  representa- 
tions made  by  the  shareholder  In  effecting  such  sale  in  no  manner  re- 
dound to  the  corporation. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

For  opinion  below,  see  126  Fed.  968. 

This  suit  was  originally  instituted  by  plaintiff  In  error  (hereafter  called 
"plelntlfl")  against  the  defendants  in  error,  as  executors  and  trustees  imder 
the  will  of  Wlnfield  S.  Stratton,  deceased*  to  recover  damages  alleged  to  have 
resulted  from  false  representations  made  by  Stratton  concerning  certain  min- 
ing property  sold  by  him  to  plaintiff.  The  first  count  of  the  complaint  Is 
essentially  an  action  of  deceit;  the  secoud,  an  action  in  assumpsit  They 
present  different  theories  of  law  for  application  to  one  and  the  same  state  of 
facts. 

The  second  count  was  adjudged  bad  on  demurrer,  and  abandoned  In  argo- 
ment  and  brief  by  plaintiff. 

The  first  count  is,  in  substance  and  effect,  as  follows:  That  defendants' 
testator  was  the  owner  of  certain  mining  property  located  in  Cripple  Gre^ 
mining  district,  Colo.;  that,  with  a  view  of  selling  his  property  to  a  cor- 
poration to  be  organized  in  England,  he  represented  to  its  promoters,  and, 
after  its  organization,  to  its  officers  and  agents,  that  his  property  was  rea- 
sonably worth  $10,000,000,  and  had  ore  bodies  in  sight  of  the  value  of  $7,000,- 
000;  that  he  caused  certain  samples  of  ores  taken  from  his  property  to  be 
salted,  as  It  is  called,  so  as  to  indicate  a  great  value,  and  a  false  and  mis- 
leading report  made  thereon  to  be  presented  to  the  promoters,  ofllcerB,  and 
agents,  so  as  thereby  to  induce  them  to  believe  in  the  truthfulness  of  his 
representations  concerning  the  value  of  his  property;  that  the  repre- 
sentations so  made  were  false,  and  known  by  Stratton  to  have  been 
false  when  he  made  them,  and  were  made  by  him  with  intent  and  for  the 
purpose  of  inducing  the  corporation,  when  formed,  to  purchase  his  property 
for  $10,000,000,  when,  as  alleged,  it  was  worth  only  $4,000,000;  that,  rely- 
ing upon  the  truth  of  the  representations  so  made,  the  promoters  caused  the 
corporation  to  be  organized,  and  the  corporation,  when  organized,  to  pur- 
chase his  property,  paying  him  $10,000,000  therefor,  when  it  was  In  fact 
worth  only  $4,000,000 ;  that  by  reason  of  the  facts  so  alleged  the  plaintiff 
was  injured  in  the  sum  of  $6,000,000,  for  which  it  prays  Judgment  | 

After  an  unavailing  demurrer  to  this  count,  the  defendant  answered,  ad- 
mitting certain  formal  allegations  of  the  complaint,  but  denying  all  allega-         I 
tions  constituting  the  cause  of  action  for  deceit,  and  particularly  denying         | 
that  the  mining  property  was  sold  to  plaintiff  for  $10,000,000,  or  that  plaintiff 
was  damaged  in  the  sum  of  $6,000,000,  or  any  other  sum,  by  reason  of  the 
matters  or  things  set  forth  In  the  complaint 

For  a  second  defense  it  is  alleged  that  on  April  27,  1899,  defendants'  tes- 
tator agreed  to  the  organization  of  a  corporation  for  the  purpose  of  taking 
over  his  mining  property  in  consideration  of  shares  of  its  capital  stock  ta 
t>e  allotted  and  issued  to  him ;  and,  to  that  end,  that  he  made  an  agreement 
with  one  George  Butcher,  of  London,  England.  This  agreement,  after  recit- 
ing the  ownership  by  Stratton,  therein  called  the  "vendor"  of  the  mining 
claims  and  properties,  as  scheduled  at  the  foot  of  the  agreement,  proceeds  as 
follows : 

"Whereas  it  has  been  determined  and  agreed  to  register  and  Incorporate  a 
Company  with  limited  liability  under  the  British  Companies  Acts  with  a 
capital  of  one  million  one  hundred  thousand  Pounds  divided  into  one  million 
one  hundred  thousand  ordinary  shares  of  one  pound  each  for  the  purpose  of 
taking  over  and  acquiring  and  working  the  said  properties,  now  it  Is  her^y 
agreed  as  follows: 

"(1)  The  vendor  [Stratton]  shall  sell  and  the  said  intended  Company  when 
formed  as  aforesaid  shall  purchase  •  •  •  the  properties"  as  set  out  In 
the  schedule  hereto. 
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Tht  aeooDd  section  agrees  upon  "Stratton's  Independence,  lilmlted,''  as  tbo 
name  of  the  proposed  corporation,  and  ocmters  npon  Stratton  the  right  to  pur- 
chase at  any  time  within  18  months  the  100,000  shares  of  working  capital 
therein  provided  for,  at  £2  per  share. 

"(8)  The  consideration  for  the  said  sale  shall  be  the  snm  of  one  million 
pounds  to  be  paid  and  satisfied  by  the  issue  and  allotment  to  the  vendor  of 
one  million  shares  of  one  pound  each  of  and  in  the  said  intended  Company 
credited  as  fully  paid  up,  to  be  numbered  1  to  1,000,000,  inclusive.*' 

The  fourth,  fifth,  and  sixth  sections  obligate  Stratton  to  advance  the  requi- 
site money  to  defray  expenses  of  incorporating  and  registering  the  company, 
the  same  to  be  refunded  to  him  out  of  proceeds  of  sale  of  working  capital, 
to  produce  evidence  of  good  title  to  his  property,  and  to  warrant  title. 

"(7)  •  •  •  The  Company  shall  immediately  after  Its  incorporation  in 
England  Issue  and  allot  to  the  vendor  or  as  he  shall  direct  the  said  one  mil- 
lion fully  paid  shares  in  the  Company  but  pending  the  completion  of  the 
purchase  the  allotment  shall  be  regarded  as  conditional  and  the  certificates 
shall  be  deposited  at  Lloyd's  Bank  Limited,  and  held  by  them  until  the  re- 
ceipt by  the  company  of  the  cable  hereinafter  mentioned.  The  Company 
shall  also  immediately  after  its  incorporation  appoint  a  duly  authorized 
agent  as  its  legal  representative  in  the  said  state  [Colorado]  and  upon  the 
receipt  by  the  said  Company  from  such  legal  representative  of  a  cable  in- 
forming it  that  such  rc^stration  as  owner  has  taken  place,  the  said  share 
certificates  shall  be  released  by  the  said  bank  and  handed  to  the  vendor  or 
his  nominees." 

The  eighth  section  is  unimportant 

**{9)  There  shall  be  not  more  than  seven  and  not  less  than  three  Directors 
in  England.  The  vendor  shall  be  one  of  such  Direct<^s  and  shall  Join  the 
Board  after  allotment  of  the  said  one  million  shares  and  he  shall  also  be 
appointed  managing  Director  at  a  salary  of  four  thousand  pounds  per  annum 
for  a  period  of  two  years  from  the  incorporation  of  the  Company  but  so  that 
he  shall  be  entitled  to  resign  at  any  time.*'  The  balance  of  this  ninth  clause 
of  the  contract  relates  to  the  formation  of  a  local  board  in  the  state  of  Colo- 
rado, and  a  method  of  filling  vacancies  when  they  may  occur  in  such  local 
board. 

"(10)  During  the  period  in  which  the  vendor  shall  act  as  managing  Director 
no  additional  prc^erties  shall  be  acquired  by  the  Company  without  the  writ- 
ten consent  of  the  Vendor." 

The  eleventh,  twelfth,  thirteenth,  fourteenth,  and  last  clauses  of  this  agree- 
ment are  unimportaut  for  the  present  purposes. 

It  is  then  alleged  that  on  April  29,  1809,  the  plaintiff  corporation  was  or- 
ganised pursuant  to  the  Butcher  agreement  of  April  27th ;  that  the  incorpo- 
rators were  seven  In  number,  interested  only  nominally  in  the  creation  and 
organization  of  the  corporation,  each  subscribing  to  but  one  share  of  the  capital 
stock  of  tlie  company;  that  the  capital  was  fixed,  according  to  the  terms 
of  the  Butcher  agreement,  at  £1,100,000  sterling,  divided  into  1,100,000  shares, 
at  the  par  value  of  £1  staling  per  share.  It  is  further  alleged  that  after 
the  plaintiff  corporation  was  so  organized,  on  May  4,  1899,  a  tripartite  agree- 
ment was  executed  between  the  newly  organized  corporation,  Stratton,  and 
Butcher,  which,  after  referring  to  the  agreement  of  April  27th,  called  the 
''Principal  Agreement,"  recites  and  agrees  as  follows : 

"Whereas  since  the  execution  of  the  principal  agreement  the  Purchasing 
Company  has  been  incorporated  in  accordance  with  the  intention  in  that  be- 
half in  the  Principal  Agreement  mentioned.  And  Whereas,  by  the  principal 
agreement  it  is  provided  that  one  million  shares  of  one  pound  each  in  the 
purchasing  Company  part  of  its  nominal  capital  of  one  million  one  hundred 
thousand  pounds,  which  is  divided  into  one  million  one  hundred  thousand 
shares  of  one  pound  each  shall  be  allotted  to  the  Vendor  as  consideration  for 
the  sale  of  the  properties  therein  mentioned  and  that  the  Vendor  shall  have 
the  right  to  apply  for  and  have  allotted  to  him  the  whole  or  any  portion  of 
the  balance  of  the  one  hundred  thousand  shares  for  the  period  and  on  the 
terms  thereinafter  mentioned,  and  Whereas  the  subscribers  to  the  Memo- 
randum of  Association  of  the  Purchasing  Company,  having  agreed  to  take 
seven  shares  in  the  purchasing  Company,  it  has  been  agreed  between  the 
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partleB  hereto  that  the  number  of  shares  over  which  the  Vendor  shall  have 
an  option  as  aforesaid  shall  be  decreased  by  seven  shares,  and  Whereas,  it 
is  intended  that  the  one  million  Shares  which  by  the  principal  agreement  it 
is  provided  shall  be  allotted  to  the  Vendor  shall  be  eith^  allotted  to  him 
or  as  he  may  in  writing  direct  and  Whereas,  the  purchasing  Company  has 
resolyed  to  adopt  and  carry  into  effect  the  principal  agreement  subject  to  the 
before  mentioned  modifications,  Now  it  is  hereby  Agreed,  as  follows : 

"(1)  Subject  as  hereinafter  mentioned  the  principal  agreement  is  hereby 
ratified  and  adopted  by  the  purchasing  Ck>mpany  and  shall  be  binding  on  the 
Vendor  and  the  Purchasing  Company  in  the  same  manner  and  take  effect  in 
all  respects  as  if  the  purchasing  Company  had  been  in  existence  at  the  date 
of  the  principal  agreement  and  had  been  a  party  to  the  same  Instead  of  the 
said  George  Butcher. 

*\2)  The  one  million  shares  of  One  pound  each  in  the  purchasing  Company 
which  by  clause  8  of  the  principal  agreement  it  is  provided  shall  be  allotted 
to  the  Vendor  shall  be  issued  and  allotted  to  the  Vendor  or  his  nominees  as 
he  may  in  writing  direct  and  shall  for  all  purposes  be  considered  as  fully 
paid  up,  and  shall  be  numbered  from  1  to  1,000,000  inclusive." 

The  third  section  of  this  agreement  gives  the  vendor  an  option  for  2  years 
to  buy  the  100,000  shares  referred  to  in  the  Butcher  agreement  as  working 
capital,  less  the  7  shares  subscribed  by  the  incorporators  of  the  purchasing 
company.  The  fourth  section  provides  for  the  discharge  of  George  Butcher 
from  all  further  liability  under  the  principal  agreement 

The  defendants  further  allege  in  their  second  defense  that  after  the  execu- 
tion of  the  agreement  just  referred  to,  on  or  about  May  23,  1899,  Stratton 
duly  conveyed  his  mining  properties  to  the  corporation ;  that  the  corporation 
thereupon  allotted  and  issued  to  Stratton,  as  the  consideration  for  such  con- 
veyance, 1,000,000  shares  of  its  capital  stock ;  that  the  same  was  the  sole  and 
only  consideration  which  Stratton,  or  any  one  representing  him,  then  or  at 
any  time  received  for  the  mining  properties  conveyed  by  him  to  the  corpora- 
tion; that,  while  in  form  the  transaction  resulted  in  the  conveyance  by 
Stratton  to  plaintiff  corporation  of  the  mining  properties,  it,  in  truth  and 
fact,  constituted  but  a  change  in  the  manner  of  Stratton's  ownership  and 
possession  of  the  properties ;  that  at  the  time  when  the  shares  were  allotted 
and  issued  to  Stratton  the  corporation  had  no  assets  or  property  other  than 
the  properties  so  acquired  from  Stratton;  that.  In  allotting  and  issuing 
1,000.000  shares  of  its  capital  stock  to  Stratton,  it  parted  with  nothing  of 
value,  except  as  the  shares  had  value  by  reason  of  the  ownership  by  the 
corporation  of  the  mining  properties  it  had  so  acquired;  that  the  corpora- 
tion has  never  at  any  time  since  its  incorporation  acquired,  held,  poes^sed, 
or  owned,  and  does  not  now  own,  possess,  or  hold,  any  property  or  assets  of 
any  character,  save  and  except  the  mining  properties,  and  issues,  profits,  and 
emoluments  therefrom;  that,  after  the  issue  and  delivery  of  the  1,000,000 
shares  of  capital  stock  to  Stratton,  he  remained  the  owner  thereof  for  a  long 
period  of  time;  that,  immediately  upon  the  execution  and  delivery  of  the 
conveyance  by  Stratton  to  the  corporation,  plaintiff  entered  into  full  and  com- 
plete possession  of  the  mining  properties,  and  has  continued  in  the  possession 
and  enjoyment  of  the  same  ever  since.  Finally  the  defendants  aver  in  the 
second  defense  that,  by  reason  of  the  facts  so  pleaded,  the  plaintiff  has  not 
been  damaged  in  any  manner,  and  cannot  maintain  this  action. 

In  the  view  taken  of  this  second  defense,  the  others,  relating  to  the  qualifi- 
cation of  the  executors  and  the  survivability  of  the  cause  of  action  against 
them,  need  not  be  considered.  A  demurrer  was  filed  to  the  second  defense 
and  overruled. 

In  due  course  plaintiff  filed  a  replication,  in  which  it  admits  the  execution 
of  the  Butcher  and  supplemental  agreements  as  alleged ;  admits  that  plaintiff 
corporation  was  organized  with  a  capital  of  1,100,000  pounds  sterling,  divided 
Into  1,100,000  shares,  of  £1  each,  and  that  only  1,000,007  shares  thereof  were 
ever  issued  by  the  corporation;  admits  *'that,  at  the  time  said  transfer  [by 
Stratton  to  the  corporation]  was  made,  the  plaintiff  had  no  assets,  and,  whesk 
the  property  was  transferred  to  it,  it  had  no  assets  but  said  property";  ad- 
mits that  the  corporation  issued  1  share  of  its  stock  to  some  of  the  seven, 
directors*  and  issued  1,000,000  shares  thereof  to  Stratton,  but  denies  that 
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the  1,000,000  shares  were  received  by  Stratton  In  full  payment  for  the  prop- 
erty sold  by  him,  or  that  the  1,000,000  shares  was  the  sole,  only,  or  any  con- 
sideration received  by  Stratton  for  his  conveyance;  alleges  the  real  trans- 
action to  have  been  that  plaintiff  sold  and  disposed  of  its  capital  stock  for 
the  snm  of  $10,000,000,  and  paid  over  that  amount  to  Stratton  for  his  mining 
properties;  alleges  that  certain  other  agreements,  which  are  set  forth  in 
the  replication,  made  cotemporaneously  with  the  Butcher  and  supplemental 
agreements,  disclose  the  real  contract  between  the  parties,  in  pursuance  of 
which  the  property  was  sold  by  Stratton  to  the  plaintiff  corporation  for  the 
full  sum  of  $10,000,000,  paid  by  the  corporation  to  Stratton  therefor.  It  is  then 
averred  in  the  replication  that  prior  to  February  2,  1899,  Stratton,  having 
conceived  a  scheme  to  sell  his  mining  properties  to  an  English  corporation 
to  be  formed,  employed  one  Vomer  Z.  Reed  as  a  promoter  and  agent  to  carry 
out  his  scheme;  that  Stratton  induced  the  Venture  Corporation,  Limited, 
of  London,  and  George  Butcher  and  others,  to  agree  to  form  a  corporation 
in  England  to  be  known  as  "Stratton'a  Independence,  Limited,"  with  a  capital 
of  such  an  amount  that  enough  could  be  sold  to  realize  $10,000,000,  which 
should  go  to  Stratton  for  his  mining  properties;  that,  in  executing  this 
scheme,  Stratton  made  the  false  representations  of  facts  stated  in  the  com- 
plaint, to  the  promoters  and  proposed  organizers;  that,  to  carry  out  the 
scheme  to  sell  his  properties  for  $10,000,000^  Stratton  entered  into  certain 
contracts  with  Reed,  the  Venture  Ck)rporation,  Limited,  George  Butcher,  and 
William  Allen  Ramsay,  all  of  which  are  set  out  in  the  replication.  These 
are  the  agreements  referred  to  in  the  replication  as  the  ones  which  disclose 
the  real  contract  between  Stratton  and  the  plaintiff  corporation  for  the  sale 
of,  and  payment  for,  the  mining  properties  in  question. 

The  first  of  these  contracts  is  between  Stratton  and  Verner  Z.  Reed,  referred 
to  hereafter  as  the  Reed  agreement,  and  bears  date  February  2,  1899.  This 
agreement  first  recites  the  fact  that  Stratton  is  the  owner  of  certain  mining 
properties,  which  are  there  fully  described,  and  then  recites  that  Stratton 
Is  desirous  of  having  an  English  corporation  formed  through  and  by  the 
agency  of  Reed,  who  is  designated  as  promoter,  and  the  Venture  Corporation, 
Limited,  of  London,  which  is  designated  as  the  financial  agent,  for  the  pur- 
pose of  acquiring  Stratton*s  mining  properties,  in  order  "that  the  same  may 
be  worked,  mined  and  operated  thereby,  and  lliat  the  shares  of  the  said  cor- 
poration so  to  be  formed  may  be  sold  on  the  London  market"  The  agreement 
then  provides  that  Reed  (the  promoter)  shall  immediately  proceed  to  accom- 
plish the  purpose  of  the  agreement;  that  he  shall  have  an  expert  examina- 
tion made  of  Stratton's  mining  properties  by  Thomas  Arthur  Richard,  a 
mining  engineer  of  Denver,  Colo.,  representing  the  financial  agent  and,  if  the 
report  of  the  expert  shall  prove  favorable,  that  Reed  and  the  Venture  Cor- 
poration shall  cause  a  corporation  to  be  formed,  under  the  British  companies 
acts,  to  purchase  Stratton's  mining  properties.  The  agreement  then  provides 
that  the  name  of  the  corporation  to  be  formed  shall  be  "Stratton's  Independ- 
ence Gold  Mines,  Limited";  that  its  capital  shall  be  £8,000,000  sterling, 
divided  into  shares  of  £1  each ;  that  it  shall  have  a  board  of  directors,  with 
ofllces  in  London,  and  a  local  managing  board  In  Colorado ;  that  the  expense 
of  the  London  ofiSce,  as  well  as  the  cost  of  organizing  the  corporation  and 
transferring  Stratton's  properties  to  it  shall  be  borne  by  Reed  and  the  Ven- 
ture Corporation  until  they  may  be  reimbursed  out  of  the  proceeds  of  the 
sale  of  stock  to  be  set  apart  for  working  capital;  that  2,500,000  shares  of 
the  capital  stock  shall  be  allotted  to  Stratton  "in  payment  for  the  properties 
to  be  by  him  conveyed  to  the  Corporation" ;  that  these  shares  shall  be  depos- 
ited in  escrow  in  some  London  bank  pending  the  transfer  by  Stratton  of  his 
mining  properties  to  the  corporation;  that  the  remaining  500,000  shares 
shall  be  set  aside  as  working  capital  to  be  sold  at  not  less  than  par.  The 
fourth  clause  of  the  agreement  is  as  follows: 

^'Fourth:  The  consideration  for  the  said  purchase  and  sale  shall  be  two 
million  five  hundred  thousand  pounds  sterling  and  shall  be  paid  and  satisfied 
by  the  allotment  and  issue  to  the  vendor  of  two  million  five  hundred  thousand 
shares  of  the  stock  of  the  proposed  corporation,  credited  as  fully  paid  up, 
and  as  soon  as  said  vendor's  shares  shall  have  been  duly  allotted,  issued,  and 
placed  in  said  Lloyds  Bank  Limited,  or  with  such  other  depositary  aa  may 
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tM  agreed  upon  the  vendor  agrees  that  be  will  conT^  the  propertiee  above 
described  and  the  whole  thereof,  together  with  all  the  plants,  buildings,  ma- 
chinery and  appurtenances  thereunto  belonging  or  in  any  wise  appertaining 
to  the  proposed  corporation  by  good  and  sufficient  mining  deeds  and  free 
of  all  liens,  charges  and  incumbrances  whatsoever,  thereby  vesting  in  the 
said  proposed  corporation  the  fee  simple  title  thereto."  The  agreement  then 
obligates  Stratton  to  give,  and,  in  terms,  grants,  to  Reed,  the  promoter,  ao 
option  for  18  months  to  purchase  his  2,500,000  shares  at  the  aggregate  sum 
of  £2,000,000,  to  be  paid  for  proportionately  as  the  stock  is  sold  by  Reed 
It  then  provides  that,  as  soon  as  the  corporation  is  formed,  the  mining  prop- 
erties transferred  to  it,  and  Stratton's  2,500,000  shares  allotted  to  him,  these 
shares  shall  be  placed  in  the  hands  of  a  proper  person  or  bank  in  London, 
as  trustee,  to  be  agreed  upon  between  Stratton  and  Reed,  to  be  delivered  out 
by  such  trustee  to  the  promoter.  Reed,  or  to  the  Venture  Corporation,  with 
the  consent  of  Reed,  as  the  same  may  from  time  to  time  be  paid  for  under 
the  terms  of  Reed's  option  agreement  The  eighth  clause  of  the  agreement 
Is  in  words  and  figures,  as  follows: 

"Eighth:  It  is  mutually  understood  that  the  said  option  is  given  for  the 
purpose  of  enabling  the  promoter  by  and  with  the  assistance  and  co-operation 
of  the  financial  agent  and  its  allies,  connections  and  associates,  to  sell  the 
shares  covered  by  and  included  in  the  said  (^tion  on  the  London  market 
and  the  promoter  does  hereby  covenant  and  agree  that  he  will  account  for 
and  pay  over  to  the  vendor,  by  himself  or  through  the  financial  agent,  sixty 
per  cent  of  all  monies  received  or  realized  from  the  sale  of  such  stock,  over 
and  above  the  par  value  thereof  and  when  any  part  of  the  said  stock  shall 
be  sold  for  more  than  Its  face  value  a  statement  of  such  sales  shall  be  ren- 
dered to  the  trustees  under  the  said  option,  and  the  promoter  and  financial 
agent  shall  pay  to  the  trustee  all  sums  to  which  the  vendor  is  entitled  on 
account  thereof,  for  the  use  of  the  vendor.** 

The  last  clause  of  the  agreement  provides,  that  Reed  may  make  any  such 
agreement  as  to  him  seems  best  with  the  Venture  Orporation,  Limited,  for 
the  purpose  of  carrying  out  the  enterprise,  but  that  he  shall  assign  no  interest 
in  the  contract  to  any  other  corporation  or  person,  except  to  the  Venture  Cor- 
poration, Limited. 

The  next  agreement  set  out  in  the  replication  is  between  Verner  Z.  Reed 
and  the  Venture  Corporation,  Limited,  and  is  dated  February  9,  1899.  This 
agreement  recites  the  substance  of  the  Reed  agreement  of  February  2,  1899, 
and  the  last  clause  thereof,  conferring  upon  Reed  the  right  to  make  such 
agreements  and  contracts  as  he  may  desire  with  the  Venture  Corporation, 
and  then,  in  effect,  after  making  provision  for  a  division  of  commissions 
between  Reed  and  the  last-named  corporation,  substitutes  it  for  Reed  in  the 
performance  of  the  contract  of  February  2, 1899. 

The  replication  next  sets  out  in  full  the  Butcher  contract  of  date  April 
27, 1899.  This  is  the  contract  set  out  in  the  second  defense,  which  has  already 
been  analyzed. 

Next  follows  in  the  replication  an  agreement  bearing  date  April  27,  1899, 
between  Stratton  and  the  Venture  Corporation,  Limited.  This  agreement 
after  reciting  the  making  of  the  Butcher  agreement  of  that  date ;  that  Strat- 
ton has  thereby  agreed  to  sell  his  mining  properties  to  a  limited  company 
to  be  formed,  at  the  price  of  £1,000,000,  to  be  satisfied  by  the  allotment  to 
him  of  1,000,000  fully  paid  shares,  of  £1  each,  in  the  limited  oompany;  that 
Stratton  has  entered  into  certain  obligations  for  the  payment  of  certain  pre- 
liminary expenses  in  connection  with  the  formation  and  registration  of  the 
corporation  to  be  formed — obligates  the  Venture  Corporation  to  pay  these 
preliminary  expenses  for  Stratton,  and  for  a  period  of  18  months  to  pay 
all  the  expenses  of  the  London  office,  excepting  Stratton's  salary  of  £2,000 
per  annum ;  the  same,  however,  to  be  reimbursed  to  the  Venture  Corporation 
when  it  shall  have  sold  one-half  of  Stratton*s  allotment  "as  purchase  con- 
sideration,*' and  after  one-half  of  the  working  capital  shall  have  been  sob- 
scribed  as  In  the  agreement  later  provided  for.  This  agreement  next  provides 
that  Stratton  shall  deposit  in  the  hands  of  some  person  or  corporation  in 
the  city  of  London,  to  be  agreed  upon,  the  certificates  for  the  whole  of  th« 
1,000^000  shares  allotted  to  him  '*in  respect  of  the  consideration  tor  the  said 
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lal^**  to  be  held  In  trust  for  delivery  to  the  Venture  Ck>rporation  or  Its  order 
as  and  when  the  shares  are  sold  and  paid  for  as  provided  later  in  the  agree- 
ment, and,  notwithstanding  the  deposit  of  stock,  and  the  option  given  the 
Venture  Ck>rporation  to  sell  the  same,  that  Stratton  shall  be  entitled  to 
exercise  all  rights  of  voting,  and  all  other  rights  incident  to  the  ownership 
of  so  many  of  the  said  shares  as  may  from  time  to  time  remain  unsold.  It 
next  provides  that  the  Venture  Corporation  shall  for  the  period  of  18  months 
have  the  sole  option  and  right  of  making  sales  of  any  and  all  of  Stratton's 
1,000,000  shares  of  stock.  It  fixes  the  price  at  which  the  Venture  Ck>rporation 
may  sell  the  1,000,000  shares  of  stock.  It  gives  it  the  right  to  sell  the  same 
at  such  price  or  prices  as  it  from  time  to  time  thinks  best,  but  provides  that 
Stratton  Is  to  receive  £1.16.0  per  share  until  666,666  shares  have  been  sold, 
and  thereafter  the  sum  of  £2.8.0  per  share;  the  Venture  Corporation  to  have 
any  and  all  surplus  above  that  which  Stratton  is  so  to  receive,  except  that. 
If  any  shares  shall  be  sold  by  it  at  a  price  exceeding  £2.10.0  per  share,  it 
shall  pay  to  Stratton  for  such  shares,  in  addition  to  the  price  above  men- 
tioned, a  sum  equal  to  three-fifths  of  the  amount  of  such  excess.  This  agree- 
ment, among  other  things,  provides  that,  if  any  of  Stratton's  shares  shall 
remain  unsold  at  the  expiration  of  the  term  of  18  months,  the  certificates  for 
the  same  shall  be  immediately  delivered  over  to  Stratton  by  the  trustee  hold- 
ing the  same. 

The  replication  next  sets  out  in  full  the  tripartite  supplemental  agreement 
of  May  4,  1890,  between  Stratton,  George  Butcher,  and  Stratton's  Independ- 
ence, Limited.  This  agreement  is  embodied  in  the  second  defense,  and  has 
already  been  analyzed. 

The  replication  next  sets  out  letters  of  attorney,  dated  May  4,  1890,  exe- 
cuted by  Stratton  to  William  Allen  Ramsay,  in  which,  after  reciting  that  he 
had,  by  the  Butcher  contract,  agreed  to  sell  his  mine  to  a  trustee  for  a  cor- 
poration to  be  called  Stratton's  Independence,  Limited,  "for  the  price  of 
£1,000,000,  to  be  satisfied  by  the  issue  and  allotment  to  him  of  1,000,000 
ordinary  shares,  of  one  pound  each,"  and  after  reciting  that  by  the  agreement 
of  April  27,  1899  between  him  and  the  Venture  Corporation,  he  had  granted 
to  that  corporation  the  option  to  sell  any  or  all  of  the  shares  'forming  the 
said  purchase  consideration**  at  the  price  and  on  the  terms  therein  stated, 
and,  after  reciting  the  agreement  requiring  the  certificates  for  those  shares 
to  be  deposited  with  a  person  or  corporation  to  be  agreed  upon,  he  designates 
and  appoints  Ramsay  as  his  attorney  in  fact,  to  agree  upon  such  person  or 
corporation  (to  be  called  a  trustee)  to  vote  his  stock  from  time  to  time,  to 
transfer  his  shares  as  required  by  former  agreements  either  to  the  trustee 
or  purchasers  thereof,  and  generally  to  represent  him  (Stratton)  when  dealing 
with  the  trustee  or  the  Venture  Corporation.  Next  follows  a  paper  of  date 
June  9,  1899,  signed  by  Stratton,  per  William  Allen  Ramsay,  as  attorney  in 
fact,  designating  the  Anglo-American  Debenture  Company  Limited,  to  be  the 
depositary  of  Stratton's  stock,  pursuant  to  the  provisions  of  former  contracts, 
and  therewith  hands  to  the  depositary  certificates  for  1,000,000  shares  of  the 
stock,  with  a  duly  executed  transfer  of  the  same  into  the  name  of  the  trus- 
tee, and  authorizes  and  requests  the  trustee  to  forthwith  have  the  stock  regis- 
tered in  its  own  name.    He  then  uses  the  following  language: 

"I  hereby  request  you  to  transfer  to  the  Venture  Corporation  Limited,  or 
their  nominees,  as  and  when  required  by  them  all  or  any  of  the  said  shares 
which  by  the  accounts  delivered  to  you  by  The  Venture  Ck)rporation  shall  be 
expressed  to  have  been  sold  by  them  upon  The  Venture  Corporation  complying 
with  the  eondltlons  as  to  transfer  and  payment  which  are  hereinafter  set  out" 

"You  are  to  forward  to  me  at  Colorado  Springs,  (Ik>lorado,  U.  S.  A.,  or  to 
me  at  such  other  place  as  I  may  from  time  to  time  direct  every  three  months 
or  oftener  If  required  by  me  in  writing,  an  account  showing  the  number  of 
fihares  transferred  by  you,  and  the  amounts  received  in  respect  thereof.  You 
are  to  remit  to  me,  from  time  to  time,  in  such  manner  and  to  such  address 
as  I  shall  direct  and  at  my  risk,  all  moneys  shown  by  the  above  accounts  to 
be  in  your  hands  belonging  to  me.^ 

Then  follow  certain  mentioned  conditions,  stating  the  amount  which  the 
Venture  Corporation  is  to  pay  to  the  trustee  in  order  to  secure  the  ^ease 
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of  any  shares,  and  also  stating  that  a  certain  sum  received  for  each  share 
of  stock  sold  shall  be  accounted  for  to  Mr.  Yemer  Z.  Reed  as  he  shall  direct 

The  replication  next  sets  ont  an  agreement  between  the  Venture  Oorporatlon 
and  Yemer  Z.  Reed,  of  Colorado  Springs,  in  the  state  of  Ck)lorado,  of  date 
April  18,  1900,  which,  after  reciting  the  terms  of  some  prior  agreement  be- 
tween them  in  relation  to  conunissions  to  be  earned  in  the  sale  of  Stratton's 
stock,  declares  that  agreement  null,  and  substitutes  another  for  it  This 
substituted  agreement  relates  exclusively  to  the  settlement  between  Reed  and 
the  Yenture  Ck>rporatlon  with  respect  to  services  rendered  by  Reed,  and  is 
otherwise  Inconsequential.  Next  follows  an  agreement  between  Stratton  and 
the  Yenture  Corporation,  dated  April  18,  1900,  designated  as  "supplemental 
to  an  agreement  of  April  27,  1899,  between  the  same  parties."  This  agree- 
ment recites  the  sale  and  disposition  of  592,500  shares  of  Stratton's  stock  on 
the  terms  of  the  pre-existing  agreement,  and  that  Stratton  had  received,  as 
the  proceeds  thereof,  certain  sums  of  money.  Then  follows  an  agreement 
by  Stratton  to  sell  the  balance  of  his  stock  out  and  out  to  the  Yenture  Corpo- 
ration "at  such  a  price  as  with  the  cash  already  received  on  account  of 
sale  of  shares  and  dividends  already  received  and  to  be  received  by  him  from 
the  Company,  shall  make  up  a  total  inclusive  sum  of  $10,000,000.''  The 
replication  then  avers  that  all  of  the  foregoing  contracts,  except  that  of 
February  5,  1899,  between  Stratton  and  Reed,  were  carried  out,  and  "that 
In  pursuance  of  the  contracts  above  set  forth,  and  their  full  execution,  and 
in  accordance  with  the  original  agreement  and  understanding,  the  said  Strat- 
ton did  convey  to  the  plaintiff  the  property  herein,  and  did  receive  in  full 
satisfaction  therefor  the  full  sum  of  $10,000,000;  that  in  truth  and  in  fact 
the  said  Stratton  never  had  the  beneficial  ownership  or  any  control  or  dis- 
position, or  even  possession,  of  the  1,000,000  shares  of  capital  stock  that  for 
a^time  stood  in  his  name  upon  the  books  of  the  company,  but  said  stock  was 
issued  for  the  sole  purpose  of  carrying  out  said  oris^al  transaction,  which 
was  to  enable  the  said  Stratton  to  receive  the  sum  of  $10,000,000,  although 
apparently  receiving  1,000,000  shares  of  the  capital  stock  of  the  plaintiff  com- 
pany." The  replication  then  puts  In  issue  the  allegations  of  the  answer  to 
the  effect  that  the  suit  was  prematurely  instituted,  and  to  the  effect  that 
the  cause  of  action  did  not  survive  as  against  the  executors. 

Afterwards  the  defendants  filed  motions  (1)  to  strike  out  these  several  re- 
plications ;  and  (2)  for  Judgment  in  their  favor  on  the  pleadings.  These  mo- 
tions were  sustained  by  the  trial  court,  and  judgment  was  finally  rendered 
in  favor  of  the  defendants.  The  case  is  brought  here  by  writ  of  error  to  se- 
cure a  reversal  of  this  judgment  The  only  assignments  of  error  deemed 
necessary  to  consider  are  those  challenging  the  action  of  the  trial  court  in 
overruling  the  demurrer  to  the  second  defense,  and  finally  rendering  a  judg- 
ment for  the  defendants  on  the  pleadings. 

Samuel  Untermeyer,  W.  H.  Bryant,  and  Charles  J.  Hughes,  Jr. 

5 Randolph  Guggenheimer,  Louis  Marshall,  C.  S.  Thomas,  and  H.  H. 
Jee,  on  the  briefs),  for  plaintiff  in  error. 

Elmer  E.  Whitted  and  Henry  McAllister,  Jr.  (L.  M.  Goddard  and 
Newton  S.  Gandy,  on  the  brief),  for  defendants  in  error. 

Before  VAN  DEVANTER  and  HOOK,  Circuit  Judges,  and  AD- 
AMS,  District  Judge. 

ADAMS,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court 

Some  argument  was  made  at  the  bar,  as  well  as  in  briefs,  touch- 
ing the  regularity  of  the  practice  resulting  in  the  judgment  below. 
It  is  said  that  plaintiff  pleaded  facts  in  the  complaint  on  which  issue 
was  joined  in  the  answer.  This  is  true,  and,  if  there  had  been  noth- 
ing more,  the  case  should  have  been  tried  to  the  jury.  But  besides 
the  denial^  the  defendants  pleaded  a  separate  affirmative  defense. 
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complete  in  itself,  in  the  nature  of  a  confession  and  avoidance  of 
plaintiff's  cause  of  action.  If  that  defense  is  good  in  law,  the  ac- 
tion is  defeated,  notwithstanding  the  general  denial.  It  is  also  ar- 
gued that  the  replication  to  the  affirmative  defense  puts  in  issue 
certain  averments  of  fact  therein  contained,  and  that  the  issue  so 
made  should  have  been  tried  to  the  jury.  But  manifestly,  if  the 
replication  does  not  avoid  the  legal  effect  of  the  affirmative  defense, 
it  presents  no  issue  of  fact  for  the  jury.  The  legal  sufficiency  of  the 
affirmative  defense,  and  of  the  replication  in  avoidance  of  it,  are  the 
real  questions  to  be  determined  by  the  court. 

It  is  also  contended  that  the  trial  court  was  not  warranted  by 
any  admissible  practice  in  striking  out  the  replication  and  rendering 
judgment  on  the  pleadings.  The  record  shows  that  the  replication 
was  stricken  out  and  judgment  rendered  for  defendants  by  one  and 
the  same  order,  and  that  no  request  was  made  by  plaintiff's  counsel 
to  file  further  or  amended  pleadings.  Whether  the  learned  trial 
judge  was  technically  correct  in  striking  out  those  parts  of  the  repli- 
cation specially  applicable  to  phases  of  the  answer  other  than  the 
second  defense,  we  need  not  discuss.  If,  on  all  the  pleadings,  taken 
together,  defendants  were  entitled  to  judgment,  a  practice  resulting 
only  in  such  a  judgment  cannot  be  substantially  wron^.  In  such 
circumstances,  motion  for  judgment  on  the  pleadings  is  a  useful 
and  recognized  practice.  Steinhauer  v.  Colmar,  11  Colo.  App.  494, 
56  Pac.  291;  Humboldt  Mining  Company  v.  American  Manufactur- 
ing M.  &  M.  Company,  10  U.  S.  App.  415,  62  Fed.  356,  10  C.  C.  A. 
415. 

We  are  brought,  then,  to  a  consideration  of  the  substantial  and 
decisive  questions  involved  in  the  case — ^whether  the  affirmative 
defense,  known  in  the  pleadings  as  the  "second  defense,"  is  good  in 
law,  and,  if  good,  whether  it  is  avoided  by  the  replication.  The  con- 
clusion reached  on  these  questions,  if  favorable  to  the  defendants, 
will  dispose  of  this  case,  notwithstanding  any  or  all  other  assign- 
ments of  error.  This  defense,  fully  detailed  in  the  statement  of  the 
case,  is  substantially  that  even  if  defendants'  testator  made  the 
false  representations  concerning  his  mines,  as  charged  in  the  com- 
plaint, the  plaintiff  was  not  injured  thereby,  and  sustained  no  dam- 
ages as  a  result  thereof. 

The  preliminary  contract  of  April  27,  1899,  between  Stratton  and 
Butcher,  known  as  the  "principal  agreement,"  and  the  subsequent 
ratification  of  it  by  the  plaintiff  corporation  after  its  organization, 
disclose  the  purpose  of  the  contracting  parties  to  have  been  to  or- 
ganize a  corporation  in  London  with  a  capital  of  £1,100,000  ster- 
ling, divided  into  1,100,000  shares,  of  £1  each,  which,  when  formed, 
should  purchase  Stratton's  mines  with  1,000,000  of  these  shares, 
leaving  100,000  of  them  unissued.  The  principal  agreement  bound 
Stratton  to  make  the  sale  to  the  corporation  when  it  should  be  or 
ganized,  and  undertook  to  bind  the  corporation,  when  so  organized, 
to  make  the  purchase  on  the  terms  therein  stated,  namely,  for  1,- 
000,000  shares  of  its  capital  stock.  Within  a  reasonable  time  after 
the  execution  of  the  principal  agreement,  and  in  conformity  with  its 
provisions,  plaintiff  corporation   was  organized  with  the  capital 
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stock  as  contemplated.  The  supplemental  tripartite  agreement 
made  after  the  incorporation  of  plaintiff  bound  the  corporation  to 
make  the  purchase  on  the  terms  stated  in  the  principal  agreement 
Words  cannot  more  clearly  express  what  parties  agree  upon,  than 
do  the  words  employed  in  these  contracts.  Referring  to  the  subject 
of  the  sale  then  under  consideration,  the  parties  say : 

"The  consideration  for  the  said  sale  shaU  be  the  sum  of  one  million  pounds, 
to  be  paid  and  satisfled  by  the  issue  and  allotment  to  the  yendor  [Strattonj- 
of  one  million  shares  of  one  pound  each  of  and  in  the  said  intended  company 
credited  as  fully  paid  up  to  be  numbered  1  to  1,000,000  inclusiye." 

Nothing  is  found  in  either  of  these  contracts  remotely  suggesting 
that  the  corporation  should  pay  Stratton  any  money  or  further  con- 
sideration for  his  mining  properties,  excepting  the  1,000,000  shares 
of  its  capital  stock;  and  nothing  is  found  in  them  making  provi- 
sion for  any  sale  by  Stratton  of  his  stock,  or  for  the  disposition  of 
the  proceeds  of  such  a  sale,  if  one  should  be  made.  The  contracts, 
in  plain  and  unambiguous  language,  provide  for  the  sale  by  Strat- 
ton of  his  mines  for  a  fixed  and  definite  consideration.  It  further 
appears  that  the  sale  was  made  by  Stratton,  and  that  1,000,000 
shares  of  its  capital  stock  was  allotted  and  issued  to  him  by  the  cor- 
poration pursuant  to  the  terms  of  the  contracts ;  that  the  corpora- 
tion has  never  issued  any  of  the  remaining  authorized  stock,  except 
7  shares  to  qualify  the  incorporators;  and  that,  when  Stratton 
transferred  his  mining  properties  to  the  corporation  and  received 
his  allotment  of  shares,  the  corporation  had  no  assets,  except  the 
properties  so  transferred  to  it,  and  never  has  since  acquired  any 
other  assets,  except  the  issues,  profits,  and  emoluments  accruing 
from  the  operation  of  the  mines  so  acquired  from  Stratton. 

Such  is  the  state  of  facts  upon  which  the  defendants  base  their 
second  defense,  and  they  contend  that  it  appears  that  all  that  Strat- 
ton received  from  the  corporation  was  shares  of  stock  representing 
in  kind  exactly  what  he  transferred  to  it,  and  that,  as  a  result,  the 
corporation  was  not  injured  or  damaged  by  any  false  representa- 
tions, if  made  by  Stratton.  If  the  facts  so  stated  are  true — ^and  for 
present  purposes  the^  must  be  so  taken — ^it  appears  that,  at  the  time 
Stratton  conveyed  his  mines  to  plaintiff  corporation,  it  had  no  good 
will  or  prestige  in  business,  or  other  assets  that  gave  its  stock  any 
value  over  and  above  that  which  the  properties  actually  conveyed 
by  Stratton  gave  to  it.  In  actions  of  deceit,  injury  or  damage  to 
the  plaintiff,  as  a  result  of  the  fraudulent  representations,  is  a  neces- 
sary prerequisite  to  recovery.  Fraudulent  representations  and  de- 
ceit, if  not  productive  of  injury  or  loss,  are  moral,  not  legal,  wrongs; 
or,  as  often  expressed  by  law  writers,  "Fraud,  without  damage,  or 
damage  without  fraud,  gives  no  cause  of  action."  In  Ming  v.  Wool- 
folk,  il«  U.  S.  599,  602,  6  Sup.  Ct.  489,  491,  29  L.  Ed.  740,  the  Su- 
preme Court,  quoting  from  Baron  Parke  in  Watson  v.  Poulson,  15 
Jurist,  1111,  says: 

**Tlie  requisites  to  sustain  an  action  for  deceit  are  the  telling  of  an  untruth 
knowing  it  to  be  an  untruth,  with  intent  to  induce  a  man  to  alter  his  condi- 
tion, and  his  altering  his  condition  in  consequence,  whereby  he  suitains  danF 


Digitized  by 


Google 


aXSATTON'S  INDEFIBNDBNGB  V.  DTSMB.  469 

After  citing  several  cases  in  support  of  the  proposition  so  an- 
nounced, the  court,  speaking  of  the  case  before  it,  says : 

"Considered,  therefore,  as  an  action  for  a  deceit,  it  is  plain  that  the  case 
mnst  fall,  for,  conceding  the  alleged  representations  to  have  been  made  by 
the  defendant,  and  to  have  been  false,  the  plaintiffs  were  not  induced  thereby 
to  change  their  condition,  and,  moreover,  haye  Buffered  no  damage.** 

To  the  same  effect  is  the  case  of  Marshall  v.  Hubbard,  117  U.  S. 
415,  6  Sup.  Ct.  806,  29  L.  Ed.  919. 

In  order  now  to  determine  whether  plaintiflF,  in  the  circumstances 
disclosed  by  the  second  defense,  sustained  any  injury  or  damage^ 
it  is  necessary  to  advert  to  the  rule  governing  the  measure  of  re- 
covery in  such  cases.  Whatever  may  be  the  measure  of  damages 
in  actions  of  deceit  in  other  courts,  the  rule  laid  down  by  the  Su- 
preme Court  of  the  United  States  and  this  court,  in  harmony  there- 
with, is  that  the  measure  of  damages  is  not  the  difference  between 
the  contract  price  and  the  reasonable  market  value,  if  the  property 
sold  or  exchanged  had  been  as  represented  to  be.  As  said  by  Mr. 
Chief  Justice  Fuller  in  the  case  of  Smith  v.  Bolles,  132  U.  S.  125, 
129,  10  Sup.  Ct.  39,  40,  33  L.  Ed.  279 : 

"The  measure  of  damages  was  not  the  difference  between  the  contract 
price  and  the  reasonable  market  yalue  if  the  property  had  been  as  represented 
to  be.  *  *  *  What  the  plaintiff  might  haye  gained  is  not  the  question, 
but  what  he  had  lost  by  being  deceiyed  into  the  purchase." 

In  Rockefeller  v.  Mcnitt,  76  Fed.  909,  22  C.  C.  A.  608,  35  L.  R.  A. 
633,  this  court  had  the  same  question  before  it,  and  there  entered 
into  an  exhaustive  consideration  of  the  authorities,  and  announced 
the  rule  that: 

*'The  true  measure  of  the  damages  suffered  by  one  who  is  fraudulently  in- 
duced to  make  a  contract  of  sale,  purchase,  or  exchange  of  property  is  the 
difference  between  the  actual  yalue  of  that  which  he  parts  with,  and  the 
actual  yalue  of  that  which  he  recelyes  under  the  contract.  It  is  the  loss 
which  he  has  sustained,  and  not  the  profits  which  he  might  haye  made  by 
the  transaction.'* 

Smith  V.  Bolles,  supra,  and  a  large  number  of  other  cases,  are 
there  cited  in  support  of  the  proposition  announced. 

The  case  of  Sigafus  v.  Porter,  179  U.  S.  116,  21  Sup.  Ct.  34,  46  L. 
Ed.  113,  was  an  action  brought  to  recover  damages  for  deceit  al- 
leged to  have  been  practiced  by  the  defendant  in  the  sale  of  a  gold 
mine  to  the  plaintiff.  Mr.  Justice  Harlan,  in  delivering  the  opinion 
of  the  court,  reviewed  extensively  the  authorities,  both  English  and 
American,  concerning  the  true  measure  of  damages  in  such  cases> 
quoted  approvingly  from  the  opinion  of  Judge  Sanborn  in  Rocke- 
feller V.  Merritt,  supra,  and  finally  concludes  as  follows : 

*'We  adhere  to  the  doctrine  of  Smith  y.  Bolles.  Upon  the  assumption  that 
the  property  was  not  worth  what  the  plaintiffs  agreed  to  g^ye  for  it,  they 
weve  entitled  to  haye  *  *  *  a  yerdict  and  Judgment  representing  in  dam- 
ages the  difference  between  the  real  yalue  of  the  property  at  the  date  of  its 
sale  to  the  plaintiffs  and  the  price  paid  for  it,  with  interest  from  that  date, 
and,  in  addition,  such  outlays  as  were  legitimately  attributable  to  the  de- 
fendant's conduct,  but  not  damages  coyering  'the  expected  fruits  of  an  un- 
realized speculation.'  If  the  plaintiffs  were  Inyeigled  by  the  fraud  of  the 
defendant  into  purchasing  this  mining  property,  a  Judgment  of  the  character 
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Just  Indicated  would  make  them  whole  on  account  of  the  loaa  they  sustained. 
More  they  are  not  entitled  to  haye  at  the  hands  of  the  law  in  this  action." 

Applying  the  rule  thus  authoritatively  laid  down,  plaintiff's  only 
injury  or  damage  in  this  case  is  the  difference  between  the  value  of  the 
1,000,000  shares  issued  by  it  to  Stratton,  and  the  value  of  the  property 
received  in  exchange  therefor  from  Stratton.  If  that  which  plaintiff 
received  is  equal  in  value  to  that  which  it  paid,  clearly,  plaintiff  sus- 
tained no  injury  by  the  transaction. 

It  conclusively  appears  from  the  facts  pleaded  in  the  second  defense 
that  all  the  issued  capital  stock  was  allotted  to  Stratton  for  his  mines, 
and  that  this  stock  had  no  other  or  greater  value  than  the  properties  ac- 
quired from  him.  The  plaintiff  acquired  the  legal  title  by  deed,  and 
returned  to  Stratton,  in  other  evidences  of  title,  all  the  beneficial  inter- 
est in  the  same  property,  and  nothing  more.  It  therefore  gave  back,  in 
substance,  that  which  it  received,  and  no  more. 

Argument  is  made  that  the  7  shares  allotted  from  the  reservation 
for  working  capital  to  the  7  incorporators  changes  the  situation ;  but 
this  suggestion  does  not  impress  us.  The  value  of  the  1,000,000  shares 
allotted  to  Stratton  was  not  increased  by  the  allotment  of  the  7  shares 
to  the  incorporators.  The  second  defense  under  consideration  contains 
an  averment  (admitted  in  the  replication)  that,  at  the  time  of  Stratton's 
conveyance  to  the  corporation,  it  had  no  assets  or  property  other  than 
the  mining  properties  conveyed  to  it.  Obviously,  therefore,  the  trans- 
fer of  these  7  shares  to  the  incorporators  was  a  formality  resulting  in 
no  substantial  increase  of  assets. 

The  conclusion  reached  on  this  part  of  the  case  follows  so  logically 
and  irresistibly  from  the  established  rule  governing  the  measure  of 
damages  in  actions  of  deceit  that  we  do  not  deem  it  necessary  to  at- 
tempt to  harmonize  or  apply  the  many  English  and  American  cases 
to  which  our  attention  has  been  called.  It  is  sufficient  to  say  that  they, 
generally  speaking,  are  suits  to  recover  from  stockholders  unpaid  por- 
tions of  capital  stock,  or  to  hold  directors  liable  for  fraudulent  disposi- 
tion of  capital  stock  or  fraudulent  overvaluation  of  property  for  the  pur- 
pose of  defeating  some  constitutional  or  statutory  enactments  against 
fictitious  issues  of  stock,  or  to  hold  promoters  to  liability  for  secret 
profits,  and  other  cases  of  like  kind.  We  have  carefully  considered 
those  cases,  as  well  as  the  arguments  of  counsel  resting  upon  them,  and 
find  in  the  equitable  principles  announced  in  them  nothing  in  conflict, 
but  much  in  harmony,  with  the  conclusion  reached  in  this  case.  This 
is  a  case  (in  many  respects  different  from  any  of  them)  in  which  a  cor- 
poration, as  an  entity  distinct  from  its  shareholders,  sues  defendants, 
in  an  action  at  law,  for  an  injury  which  it  claims  to  have  sustained  by 
reason  of  fraud  and  deceit  practiced  directly  upon  it  by  their  testator, 
in  the  sale  of  property  by  him  to  the  corporation. 

For  the  reasons  given,  we  are  unanimously  of  opinion  that  the  second 
defense,  as  pleaded,  is  a  good  defense  to  plaintiff's  cause  of  action. 

The  question  remaining  for  consideration  is  whether  this  defense  is 
avoided  by  facts  pleaded  in  the  replication.  The  contention,  as  stated 
in  the  replication,  and  as  argued  by  counsel,  is  that  contemporaneously 
with  the  execution  of  the  Butcher  "principal  agreement"  and  the  tripar- 
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tite  or  "supplemental  agreement/'  which  form  the  basis  of  the  second 
defense,  certain  other  aj^reements,  which  are  fully  set  forth  in  the  repli- 
cation, were  made  by  Stratton  and  others,  whidi  disclose  that  he  was 
to,  and  did,  receive  from  the  plaintiff  corporation  $10,000,000  in  money, 
and  not  1,000,000  shares  of  its  capital  st(x:k,  as  the  consideration  for  the 
sale  of  his  mining  properties.  What,  now,  do  these  agreements  dis- 
close ?  The  Reed  agreement  of  February  2, 1899,  seems  to  be  the  initia- 
tion of  Stratton's  undertaking.  Its  preamble  discloses  the  ostensible 
general  purpose  to  have  a  corporation  formed  under  the  British  com- 
panies acts  by  Reed  (who  is  called  the  "promoter"),  and  his  associate, 
the  Venture  Corporation,  Limited,  "for  the  purpose  of  acquiring  [Strat- 
ton's  mining  properties]  that  the  same  may  be  worked,  mined  and 
operated  thereby ;  and  that  the  shares  of  the  said  Corporation  so  to  be 
formed  may  be  sold  on  the  London  market/'  This  agreement  theix 
provides  for  the  organization  of  a  corporation  with  a  capital  of  £3,000,- 
000  sterling,  divided  into  3,000,000  shares,  of  £1  each;  that  2,500,000 
of  these  shares  should  be  allotted  to  Stratton  "in  payment  for"  his 
mining  properties ;  that  Reed  should  have  an  option,  for  and  during  18 
months,  to  purchase  these  shares  from  Stratton  at  prices  specified,  and 
that  in  the  meantime  these  shares,  after  allotment  to  Stratton,  should 
be  deposited  with  some  depositary  in  London,  with  provisional  transfers 
ready  for  convenient  delivery  to  purchasers;  and  that,  if  any  of  the 
shares  should  remain  unsold  at  the  expiration  of  the  18  months,  the 
same  should  be  returned  to  Stratton.  The  next  agreement,  of  Feb- 
ruary 9,  1899,  is  between  Reed  and  the  Venture  Corporation,  Limited. 
It  recites  by  way  of  preamble  the  substantial  provision  of  the  Reed 
agreement,  and  then  obligates  the  Venture  Corporation  to  proceed  with 
the  organization  of  the  proposed  corporation  in  place  of  Reed.  It  then 
assigns  to  the  Venture  Corporation  Reed's  option  to  purchase  Stratton's 
stock  in  the  contemplated  corporation,  carefully  providing  for  substan- 
tial participation  by  Reed  in  the  commissions  to  be  earned  on  sales  to 
be  made  by  the  Venture  Corporation. 

Each  of  these  agreements,  it  will  be  noticed,  discloses  two  purposes — 
one  for  organizing  a  corporation,  and  the  sale  of  Stratton's  mines  to 
it  for  a  certain  number  of  shares  of  its  stock,  and  the  other  for  selling 
these  shares,  when  secured,  on  the  London  market.  There  is  nothing 
in  either  of  them  remotely  suggesting  that  the  corporation,  when  or- 
ganized, should  have  anything  to  do  with  the  sale  of  the  stock  when 
issued,  or  that  the  sale  should  be  avoided  if  the  stock  should  not  be 
sold.  On  the  contrary,  the  sale  was  to  be  complete  by  itself;  the  title 
was  to  be  fully  vested  in  the  corporation  when  and  as  soon  as  the 
agreed  number  of  shares  should  be  issued  to  Stratton.  Stratton  was 
to  assume  the  chances  of  his  agents  making  the  sale  of  his  stock.  In 
so  far  as  they  failed  to  do  so  or  to  exercise  their  option  within  18 
months,  the  stock  was  to  be  delivered  by  the  depositary  back  to  Strat- 
ton. Moreover,  it  does  not  seem  to  have  been  intended  in  these  early 
agreements  that  $10,000,000  should  be  the  measure  of  Stratton's  re- 
ceipts for  stock  sold.  On  the  contrary,  his  minimum  was  to  be 
£2,000,000,  and  his  maximum  that  much  plus  60  per  cent,  of  all  moneys 
realized  from  the  sale  of  his  stock  over  and  above  its  face  value.  In 
other  words,  the  original  scheme  was  to  sell  the  mines  for  a  certain 
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fixed  amount  of  the  capital  stock,  and  afterwards  to  so  deal  with  this 
stock  on  the  London  market  as  to  realize  for  Stratton  from  credulous 
investors  (not  from  the  corporation)  the  largest  possible  sum.  Ac- 
cordingly, giving  to  these  first  agreements,  which,  although  abandoned, 
are  relied  upon  by  counsel  as  disclosing  the  original  purpose  of  the 
parties,  their  plain  and  natural  meaning,  it  is  apparent  that  the  original 
purpose  was  to  make  separate  transactions  of  tfie  sale  of  the  mines  to 
the  corporation,  and  the  sale  of  the  stock  to  the  public  In  these  initia- 
tive agreements  we  find  nothing  suggestive  of  the  sale  of  the  mines 
to  the  proposed  corporation  on  any  other  terms  than  for  a  specified 
number  of  its  corporate  shares,  and  nothing  suggesting  that  the  corpo- 
ration should  have  anything  to  do  with  the  sale  of  the  stock  to  be 
issued  to  Stratton.  But  whatever  may  have  been  the  purpose  of  these 
first  agreements,  they  were  never  carried  into  execution,  but  were  aban- 
doned, and  the  new  scheme  evidenced  by  the  contracts  of  April  27th 
and  May  4th  was  devised.  These  last-named  contracts  make  no  pro- 
vision for  disposing  of  the  stock  which  Stratton  should  receive  for  his 
mines.  They  make  no  mention  of  Reed  or  the  Venture  Corporation. 
They  relate  exclusively  to  the  details  of  the  organization  of  an  English 
corporation,  and  to  the  terms  and  conditions  of  the  proposed  sale  by 
Stratton  to  it.  The  first  or  "principal  agreement"  was  one  whereby 
Stratton  contracted  with  Butcher,  a  promoting  agent,  to  sell  his  mining 
properties  to  a  corporation  to  be  formed.  The  consideration  was  fixed 
in  unambiguous  terms  as  "one  million  pounds  to  be  paid  or  satisfied 
by  the  issue  and  allotment  to  the  vendor  of  one  million  shares  of  one 
pound  each  of  and  in  the  said  intended  company,  credited  as  fully  paid 
up,  numbered  one  to  one  million  inclusive."  The  next  or  supplemental 
agreement  was  between  Stratton,  Butcher  and  the  corporation  created 
pursuant  to  the  principal  agreement,  wherein  the  parties  make  the 
following  recital: 

''Whereas,  by  tbe  principal  agreement,  it  is  provided  that  one  million  shares 
of  one  pomid  each  in  the  purchasing  company  *  *  •  shall  be  allotted  to 
the  vendor  as  consideration  for  the  sale  of  the  properties  therein  mentioned. 

Following  this  and  other  recitals,  the  principal  agreement  made  by 
the  promoting  agent  is  in  terms  adopted  and  ratified  by  the  newly  cre- 
ated corporation,  and  Butcher,  the  promoter,  is  discharged  from  all 
liability  imposed  upon  him  by  the  principal  agreement  These  last 
agreements  are  complete  in  themselves,  and  provide  for  the  organiza- 
tion of  a  corporation,  and  the  sale  of  Stratton 's  mining  properties  to 
it,  and  nothing  more. 

Another  contract,  of  April  27th,  between  Stratton  and  the  Venture 
Corporation,  relates  primarily  to  the  disposition  of  Stratton's  stock. 
It  refers  to  the  agreement  of  same  date  between  Stratton  and  Butcher, 
and  recites  that  thereby  "the  vendor  [Stratton]  has  agreed  to  sell  to 
the  limited  company  to  be  formed  as  therein  mentioned  the  proper- 
ties therein  described  at  the  price  of  £1,000,000  to  be  satisfied  by  the 
allotment  of  1,000,000  fully  paid  shares  of  £1  each  in  the  said  company, 
which  is  to  be  called  'Stratton's  Independence,  Limited,*  *  *  *"; 
and  tlien,  for  certain  considerations  in  the  nature  of  services  to  be  ren- 
dered and  advances  to  be  made  by  the  Venture  Corporation,  an  option 
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for  the  period  of  18  months  is  given  it  by  Stratton  to  effect  sales  of  his 
1,000,000  shares,  or  any  part  of  them,  on  the  terms,  namely,  il.16.0 
per  share  for  the  first  666,666  shares,  and  £2.8.0  for  the  remaining 
333,334  shares,  net  to  Stratton;  the  Venture  Corporation  to  retain 
for  its  commissions  all  it  may  realize  above  those  figures,  except  that, 
if  it  should  sell  any  of  the  shares  for  a  price  in  excess  of  i2.10.0,  three- 
fifths  of  such  excess  should  be  accounted  for  to  Stratton.  Further  de- 
tails of  this  agreement  are  unnecessary  for  the  purposes  of  this  opin- 
ion. 

As  in  the  original  abandoned  contract  between  Stratton  and  Reed, 
so  in  this,  a  depositary  in  the  city  of  London  is  provided  for,  to  hold 
Stratton's  shares,  with  transfers  so  arranged  as  to  permit  of  ready  and 
convenient  delivery  whenever  sales  should  be  made.  As  in  that  contract, 
so  in  this,  it  was  distinctly  provided  that,  if  any  of  Stratton's  shares 
should  remain  unsold  at  the  end  of  the  option  period,  the  same  should 
be  immediately  delivered  back  to  Stratton.  As  in  that,  so  in  this,  a 
minimum  of  Stratton's  net  returns  for  stock  to  be  sold  under  the  option 
was  fixed,  but  the  maximum  depended  upon  the  success  of  the  under- 
taking. It  thus  appears  that  Stratton,  by  a  contract  made  between  him 
and  plaintiff  corporation,  agreed  to,  and  did,  sell  his  mines  for  1,000,000 
shares  of  its  capital  stock,  and  that  by  another  separate  contract  be- 
tween Stratton  and  the  Venture  Corporation,  with  which  the  plaintiff 
corporation  had  no  concern,  he  agreed  that  the  last-named  corporation 
might  make  an  attempt  to  sell  these  shares  for  him  so  as  to  realize 
a  liberal  commission  for  itself  in  so  doing,  and  as  much  over  a  fixed 
minimum  as  possible  for  Stratton.  In  the  event  the  attempt  should 
fail,  Stratton  was  to  keep  his  stock,  or  otherwise  alienate  it,  as  he 
pleased.  Whether  the  proposed  attempt  to  sell  it  succeeded  or  failed 
was  of  no  concern  to  the  plaintiff  corporation.  The  mines  belonged 
to  it,  and  the  shares  to  Stratton.  They  took  their  chances  as  to  value 
and  the  ultimate  outcome  of  the  property  mutually  exchanged. 

After  the  stock  was  issued  to  Stratton  pursuant  to  the  terms  of  these 
executory  contracts,  and  when  he,  by  the  document  of  date  June  9, 
1899,  delivered  his  1,000,000  shares  to  the  depositary,  agreed  upon, 
with  instructions  to  facilitate  their  sale  by  the  Venture  Corporation, 
he  stated  what  seems  to  us  to  be  the  true  situation  resulting  from  all 
the  prior  contracts,  as  follows : 

"Except  as  far  as  may  be  necessary  for  the  carrying  Into  effect  the  arrange- 
ments herein,  the  said  shares  are  for  all  purposes  to  be  considered  the  abso- 
lute property  of  me  the  said  W.  S.  Stratton  and  all  dividends  payable  in 
respect  of  such  shares,  except  those  as  are  sold  cum  dividend,  are  to  be  remit- 
ted by  yon  to  me  as  I  may  direct  and  I  or  my  nominees  or  my  representatives 
are  and  am  to  have  the  sole  right  of  voting  in  respect  of  the  said  shares  or 
SQch  of  them  as  may  from  time  to  time  be  unsold.** 

By  the  contract  of  April  18,  1900,  between  Stratton  and  the  Venture 
Corporation,  the  latter,  after  reciting  that  it  had  already  disposed  of 
592,600  shares  of  Stratton's  stock  under  the  option  contract  of  date 
April  27, 1899,  enters  into  an  engagement,  and  purchases  from  Stratton 
all  his  remaining  stock  at  such  a  sum  as,  with  that  before  then  received 
by  Stratton  for  sales  made  under  the  option  contract,  aggregates  the 
total  sum  of  $10,000,000.    In  other  words,  this  final  contract  shows 
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that,  as.  a  result  of  all  the  contracts  relied  upon  by  plaintiff  in  its  rep- 
lication, and  of  the  proceedings  taken  thereunder,  Stratton  ultimately 
received  $10,000,000  for  his  stock  in  the  plainti£F  corporation.  But  cer- 
tainly this  did  not  come  about  proximatdy  by  reason  of  the  contract  of 
sale  between  him  and  the  plainti£F  corporation,  but  rather  as  a  result 
of  the  option  contract  and  its  successful  execution.  Whether  Stratton's 
contract  with  the  corporation  was  for  an  exchange  of  his  mines  for  its 
stock,  or  for  a  sale  of  his  mines  to  it  for  £1,000,000,  to  be  satisfied  by 
an  issue  of  a  million  shares  of  its  stock  (and  certainly  it  is  one  or  the 
other),  when  the  contract  was  executed  and  the  properties  exchanged 
an  indefeasible  title  to  the  mines  was  secured  by  die  corporation,  and  a 
like  indefeasible  title  to  the  stock  was  secured  by  Stratton.  Plaintiff 
corporation  thereafter,  as  an  independent  entity,  could  operate,  sell,  or 
otherwise  dispose  of  its  properties;  and  Stratton  thereafter,  without 
the  consent  or  co-operation  of  the  corporation,  could  retain  or  alienate 
his  stock  at  pleasure.  If,  in  alienating  any  of  it,  he  either  directly  or 
indirectly  deceived  purchasers,  to  their  injury,  by  false  representations 
concerning  its  value,  he  became  liable  to  such  purchasers  therefor.  Any 
money  which  he  received  for  stock  sold  came  from  the  vendees  of  the 
stock,  and  not  from  the  plaintiff  corporation.  Moreover,  plaintiff, 
as  an  artificial  entity,  owed  no  fiduciary  obligations  to  the  shareholders, 
except  to  protect  their  legal  title  to  shares  owned  by  them  by  giving 
proper  attention  to  transfers  and  reissues  of  shares.  2  Thompson's 
Commentaries  on  the  Law  of  Corporations,  2,  §  2486,  and  cases  cited. 
It  was  not  the  duty  or  within  the  power  of  plaintiff  corporation  to  pre- 
vent the  Venture  Corporation  or  Stratton  from  selling  any  of  the  stock 
in  question  for  any  price  they  could  obtain,  and  any  rights  of  action 
which  might  accrue  to  any  purchaser  by  reason  of  representations  made 
in  so  doing  in  no  manner  redound  to  plaintiff. 

In  view  of  the  earnest  contention  of  plaintiff's  counsel  that  all  the 
contracts  and  documents  set  out  in  the  replication,  when  taken  together 
and  properly  understood  and  interpreted,  lead  to  the  conclusion  that 
the  sale  was  made  to  plaintiff  corporation  for  $10,000,000  in  money, 
we  have  given  to  them  our  most  patient  and  careful  consideration.  We 
have  given  the  language  employed  its  fair  and  natural  meaning;  we 
have  considered  every  fair  and  reasonable  inference  that  may  be  drawn 
from  them;  we  have  regarded  the  rule  of  construction  requiring  the 
consideration  of  all  parts  of  written  documents  in  their  relation  to  each 
other  and  to  the  object  sought  to  be  accomplished ;  and,  as  a  result,  we 
are  unable  to  find  any  substantial  support  for  the  averment  in  the  repli- 
cation that  the  real  transaction  was  the  plaintiff  sold  and  disposed  of 
its  capital  stock  for  $10,000,000,  and  paid  over  that  sum  to  Stratton 
for  his  mining  properties.  It  appears  incontrovertibly  that  plaintiff 
had  nothing  to  do  with  the  sale  of  its  stock  after  it  was  once  issued  to 
Stratton,  that  it  never  received  or  had  any  interest  in  any  of  the  pro- 
ceeds of  such  sale,  and  that  the  $10,000,000  which  Stratton  ultimately 
received  as  a  result  of  such  sale  did  not  directly  or  indirectly  come  from 
the  plaintiff,  but  came  from  divers  individuals  who  purchased  the  stock 
from  him.  Plaintiff,  therefore,  cannot  occupy  the  attitude  in  this 
case  of  having  paid  any  money  to  Stratton.    It  exchanged  1,000,000 
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shares  of  its  capital  stock  for  his  mines.  What  money  Stratton  received 
came  from  independent  investors  in  that  stock,  to  whom  be  may  or 
may  not  be  under  obligations. 

We  have  also  had  regard  to  all  facts  well  pleaded  in  the  replication, 
other  than  the  contracts  and  documents  set  out,  and,  as  a  result  of  all, 
we  are  unable  to  find  anything  in  the  replication  to  the  second  defense 
which  is  sufficient  in  law  to  avoid  its  legal  effect 

Many  other  questions  are  presented  by  the  assignment  of  errors,  but 
their  decision  either  way  cannot  make  the  second  defense  bad  or  the 
replication  good. 

The  conclusion  is  that  the  learned  trial  court  committed  no 
error  in  rendering  a  judgment  on  the  pleadings  in  favor  of  the  defend- 
ants.   Its  judgment  is  accordingly  affirmed. 


TEXAS  &  P.  RY.  CO.  t.  COUTOURIB. 
(Circolt  Court  of  Appeals,  Second  Circuit    December  20,  1904.) 

NO.  104. 

1.  BviDENCB— Relevancy  on  Issue  of  Negligence— Habitual  Intoxication. 

Where  the  destniction  of  a  large  quantity  of  cotton  by  fire  while  it  was 
piled  in  and  around  sheds  on  a  dock  was  charged  to  have  been  due  to  a 
course  of  negligent  conduct  on  the  part  of  the  agents  and  servants  of 
defendant,  which  was  in  possession  of  the  cotton  as  carrier,  In  so  piling 
the  cotton  as  to  subject  it  to  unnecessary  danger,  and  as  to  render  it 
difficult  to  discover  a  fire,  if  one  should  start,  in  time  to  stop  it;  in  al- 
lowing cotton  to  be  piled  over  the  Are  apparatus  provided,  so  that  it  could 
not  be  used ;  and  in  failing  to  provide  sufficient  or  competent  watchmen 
— ^it  was  competent  for  plaintiff  to  show  that  defendant's  superintendent 
in  charge  of  the  dock,  whose  duty  it  was  to  attend  to  such  matters,  ba- 
bitually  became  intoxicated  and  neglected  his  duties  during  the  time  the 
cotton  was  being  placed  on  the  dodc. 

2.  Witnesses— Examination— Responsiveness  or  Answeb. 

To  a  question  whether  the  gangways  left  between  piles  of  baled  cotton 
were  straight,  "or  how  were  they?'  an  answer  which,  after  stating  that 
they  were  usually  straight,  added  that  '^sometimes  the  cotton  might 
hapi>en  to  fall  off  and  block  them  a  little,"  was  responsive;  the  imme- 
diate question  to  which  the  examination  was  directed  being  as  to  whether 
the  gangways  were  so  left  as  to  enable  watchmen  to  readily  discover  a 
fire,  should  one  start  in  the  cotton. 

3.  Depositions— Sufficiency  of  Objections.  % 

A  general  objection  to  a  question  asked  a  witness  on  the  taking  of  his 
deposition,  as  immaterial  and  irrelevant,  without  stating  any  specific 
ground,  was  properly  overruled. 

4.  Ebboe— Review— Admission  of  Evidence. 

Error  cannot  be  assigned  in  the  appellate  court  to  the  admission  in 
evidence  of  letters,  a  portion  of  which  was  relevant,  on  the  ground  that 
other  parts  were  not,  where  no  motion  was  made  to  strike  out  the  irrele- 
vant parts. 

5i  Evidence— Relev  A  NOT. 

Upon  the  issue  as  to  the  negligence  of  a  railroad  company  in  failing 
to  employ  a  sufficient  number  of  watchmen  to  guard  a  large  quantity  of 
cotton  piled  upon  its  wharf  against  fire,  evidence  as  to  the  existence  at 
the  time  of  labor  disturbances  relating  to  men  employed  on  ships  loading 
at  such  wharf  was  competent 
135F.-«) 
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6w   NlOLXOBHOD— IlfBTBUOnONS— PBOZIXATI  CAU^K. 

In  an  action  to  reooyer  damnges  for  Iobs  of  property  by  fire,  while  In 
defendant's  poaseealon  aa  carrier,  tbrougb  tbe  alleged  negligence  of  de- 
fendant In  falling  to  tak«  proper  meaanrea  for  Iti  protection,  tbe  fallnre 
of  tbe  court  to  specifically  define  In  Its  Instructions  tbe  dlatlnctlon  be- 
tween proximate  and  remote  causes  was  not  reversible  error,  wbere  tbe 
jury  wece  told  tbat,  to  authorize  a  recovery,  tbe  defendant  must  not  only 
have  been  negligent;  but  Its  negligence  must  have  been  the  ''direct  cause" 
of  the  loss. 

7.  TBiAi/—lNSTBUcnoN8— Refusal  of  Rbqxtbstb. 

Instructions  requested,  although  technically  correct,  are  properly  re- 
fused where  tbe  court,  In  its  general  charge,  has  covered  tbe  ground  In 
different  languaga 

&  Sams. 

Instructions  requested  In  an  action  for  negligence  considered,  and  held 
properly  refused,  as  either  covered  by  the  general  charge,  or  as  omitting 
pertinent  facts  shown  by  tbe  evidence. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  comes  here  by  writ  of  error  from  a  judgment  of  the 
United  States  Circuit  Court  for  the  Southern  District  of  New  York, 
entered  upon  a  verdict  of  a  jury,  for  the  sum  of  $5,047.74,  in  favor  of 
tfic  plaintiff  below. 

Rush  Taggart,  for  plaintiff  in  error. 
Treadwell  Cleveland,  for  defendant  in  error. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  This  action  is  one  of  a  series  of 
cases  arising  out  of  a  fire  which  occurred  at  Westwego,  La.,  a  point  on 
the  Mississippi  river  opposite  the  city  of  New  Orleans,  on  November  12, 
1894,  and  which  destroyed  a  large  amount  of  cotton  there  stored  on  de- 
fendant's wharf  and  in  its  cars.  The  defendant  had  undertaken  to 
transport  this  cotton  from  points  in  Texas  to  Havre,  France.  By  its 
bill  of  lading  it  was  exempted  from  liability  for  destruction  by  fire. 

Former  decisions  discussing  the  situation  and  covering  various  ques- 
tions raised  as  to  the  liability  of  the  defendant  are  reported  as  follows : 
Texas  &  Pacific  Railway  Company  v.  Clayton,  84  Fed.  305,  28  C.  C.  A. 
142 ;  Id.,  173  U.  S.  348,  19  Sup.  Ct.  421,  43  L.  Ed.  726 ;  Reiss  v.  Texas 
&  Pacific  Railway  Company,  98  Fed.  533,  39  C.  C.  A.  149 ;  Texas  & 
P.  R.  Co.  V.  Reiss,  99  Fed.  1006,  39  C.  C.  A.  680 ;  Id.,  183  U.  S.  621,  22 
Sup.  Ct.  263,  46  L.  Ed.  358;  Texas  &  Pacific  Railway  Company  v. 
Callendar,  98  Fed.  538,  39  C.  C.  A.  154 ;  Id.,  183  U.  S.  632,  22  Sup.  Ct 
257,  46  L.  Ed.  362 ;  Marande  v.  Texas  &  Pacific  Railway  Company,  102 
Fed.  246,  42  C.  C.  A.  317 ;  Id.,  184  U.  S.  173,  22  Sup.  Ct  340,  46  L. 
Ed.  487;  Id.,  124  Fed.  42,  59  C.  C.  A.  562. 

The  bill  of  exceptions  challenges  certain  rulings,  charges  and  re- 
fusals to  charge,  and  specific  portions  of  the  charge  of  the  court  below. 

For  the  purpose  of  a  satisfactory  understanding  of  the  situation,  it 
is  necessary  to  first  discuss  the  arrangement  of  the  wharf  and  buildings 
at  Westwego,  the  course  of  business  there,  and  the  condition  of  affairs 
at  and  prior  to  the  time  of  the  fire.  The  wharf  extended  along  the 
bank  of  the  river.    On  it  were  located  two  covered  freight  sheds,  open 


Digitized  by 


Google 


TEXAS  A  P.  BT.  CX).  V.  OOUTOURIB.  467 

at  the  ends  aiid  sides,  each  about  150  by  260  feet  in  size,  known  re- 
spectively as  Nos.  1  and  2,  and  separated  from  each  other  by  an  open 
space,  not  planked,  about  60  feet  wide.  There  was  one  track  in  front 
of  these  sheds  on  the  river  side,  and  two  tracks  in  the  rear,  situated  at 
a  distance  from  the  sheds  of  15  feet  in  front  and  10  feet  in  the  rear, 
and  prior  to  November  12,  1894,  a  great  quantity  of  cotton  had  been 
accumulating  for  some  weeks  at  the  wharf  and  in  cars  in  the  rear  of  the 
sheds.  On  the  12th  of  November  both  sheds  and  a  considerable  part 
of  the  intervening  space  were  filled  with  bales  of  cotton.  There  was 
evidence  tending  to  show  that  there  were  over  20,000  bales  of  cotton 
at  the  wharf;  that  the  bales  were  piled  up  as  high  as  possible  in  the 
sheds ;  that  the  platform  was  crowded :  that  cotton  was  stowed  beyond 
the  sheds  toward  the  river,  close  to  the  railroad  track,  and  was  unpro- 
tected by  any  covering;  that  the  sheds  were  blocked;  and  that,  while 
there  were  gangways  across  the  sheds,  there  were  no  gangways  length- 
wise of  the  sheds  and  parallel  with  the  river.  There  was  also  evidence 
to  the  effect  that  the  only  appliances  provided  for  use  in  case  of  fire 
consisted  of  a  tank  connected  with  hydrants,  three  in  each  shed  having 
a  coil  of  hose,  and  a  row  of  barrels  with  buckets,  and  some  fire  buckets, 
and  that  no  instructions  had  been  given  to  the  men  in  charge  of  the  dock 
as  to  their  use,  and  no  fire  drill  had  ever  taken  place,  and  that  on  the 
night  of  the  fire  the  hydrant  nearest  to  the  place  where  the  fire  broke 
out  was  blocked  with  cotton.  Although  the  defendant  had  been  noti- 
fied of  a  fire  smouldering  in  some  bales  of  cotton  a  short  time  before, 
and  of  the  increased  danger  of  fire  owing  to  labor  troubles,  and  of  the 
great  accumulation  of  cotton  at  this  point,  it  had  reduced  the  number 
of  its  watchmen  in  charge  so  that  on  the  night  in  question  there  were 
but  four  men  in  charge  of  this  whole  property.  The  head  watchman 
had  had  no  instructions  or  experience  in  the  use  of  fire  apparatus,  and 
was  confessedly  incompetent  for  the  duties  of  his  position. 

Upon  the  trial  of  a  former  case,  Marande  against  this  defendant  (184 
U.  S.  192,  22  Sup.  Ct.  340,  46  L.  Ed.  487),  the  Supreme  Court  reversed 
the  decision  of  this  court,  which  had  affirmed  the  action  of  the  court 
below  in  directing  a  verdict  for  the  defendant  and  refusing  to  permit  the 
plaintiff  to  go  to  the  jury  on  the  question  of  the  negligence  of  the  de- 
fendant. The  grounds  on  which  the  Supreme  Court  rested  its  opinion 
were  as  follows :  (1)  That  the  manner  in  which  the  cotton  was  stored, 
in  connection  with  the  operation  of  the  locomotives  in  the  immediate 
neighborhood  of  the  cotton,  which  was  unprotected  by  any  covering,  af- 
forded sufficient  proof  to  go  to  the  jury  that  it  was  such  as  to  prevent 
prompt  detection  of  a  fire  in  season  to  prevent  conflagration.  The  Su- 
preme Court  took  the  view  that,  in  view  of  the  evidence,  a  fire  might 
have  smouldered  for  a  considerable  period  prior  to  its  breaking  out 
into  flames;  that  the  jury  would  have  been  justified  in  drawing  the  in- 
ference that  the  sparks  from  the  locomotives  falling  upon  the  unpro- 
tected cotton  might  have  caused  it  to  ignite;  and  that  the  manner  in 
which  the  cotton  was  stored,  without  having  gangways  extending 
lengthwise  through  it,  so  that  the  presence  of  fire  might  be  promptly 
detected,  would  afford  ground  for  the  jury  to  find  that  such  negligent 
storage  prevented  the  seasonable  discovery  of  the  fire,  because  of  the 
absence  of  such  gangways,  through  which  it  might  have  been  properly 
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inspected.  (2)  That  the  evidence  as  to  the  presence  of  lihrte  watchmen 
only  to  care  for  such  a  vast  accumulation  of  cotton  was  sufficient  to  go 
to  the  jury  on  the  question  whether,  if  an  adequate  force  of  watchmen 
had  been  on  hand,  the  fire  might  have  been  detected  in  time  to  save  the 
cotton  from  destruction.  (3)  That  the  evidence  that  cotton  was  piled  up 
around  the  posts  where  the  hydrants  were  situated,  and  above  the  coil 
of  hose,  so  that  neither  was  visible  nor  accessible  from  the  gangway,  and 
that  no  systematic  inspection  of  the  fire  apparatus  and  no  rules  for  its 
use  had  ever  been  promulgated,  furnished  reasonable  grounds  from 
which  the  jury  would  be  entitled  to  infer  negligence,  creating  such  a 
condition  as  to  conduce  to  error  of  judgment,  for  which  the  defendant 
should  be  held  responsible. 

The  first  assignments  of  error  argued  relate  to  the  admissiim  of  evi- 
dence as  to  the  intemperate  habits  of  one  Wilkinson,  who  was  the  su- 
perintendent in  charge  of  defendant's  wharf  at  Westwego.  It  was  his 
business  to  inspect  the  hydrants  and  hose  daily,  and  to  keep  the  gang- 
ways clear.    One  of  his  clerks  testified  as  follows : 

'*Q.  Did  you  notice  how  Wilkinson  attended  to  his  duties?  A.  Well,  he  was 
all  right  in  the  first  part  of  the  day,  but  in  the  latter  part  be  was  not  so  good. 
Used  to  booze  a  little  too  much.  Q.  Where  did  he  booze?  A.  Well,  that  I 
could  not  say.  He  used  to  go  off.  Of  course,  I  was  attending  to  my  duties. 
♦  ♦  •  Q.  How  early  in  the  day  did  Wilkinson  begin  to  booze,  on  the  aver- 
age? A.  Well,  about  11  o'clock  he  was  pretty  well. loaded.  Q.  You  mean  by 
that  he  drank  heavily?  A.  Yes,  sir.  ♦  •  •  Q.  After  11  o'clock  in  the  day, 
when  you  say  he  was  pretty  well  loaded,  did  yon  see  him  about  there  attending 
to  his  duties?  A.  He  would  walk  around  sometimeSi  making  a  little  fuss. 
That  is  about  all.** 

Another  clerk  testified  as  follows : 

"Q.  Do  you  know  what  Mr.  Wilkinson's  habits  were  as  to  drinking?  A 
Yes;  I  have  seen  him  under  the  influence  of  liquor  many  times  during  the 
day." 

Other  testimony  to  the  same  effect  was  admitted,  to  all  of  which 
defendant  duly  excepted. 

It  is  unnecessary  to  discuss  the  general  rule  of  law  as  stated  by  coun- 
sel for  defendant,  "that  evidence  of  past  habits  or  occurrences  is  in- 
admissible to  prove  negligence  on  the  part  of  the  defendant/'  We 
are  not  here  concerned  with  the  class  of  cases  where  injury  has  re- 
sulted from  a  single  specific  act  of  negligence  of  a  servant  on  a  speci- 
fied occasion,  and  where  the  sole  question  is  as  to  the  conduct  of  the 
servant  on  such  occasion.  Here  the  negligence  complained  of  in  this 
particular  consisted,  inter  alia,  not  in  a  specific  act  or  neglect,  but  in 
a  course  of  business ;  not  in  anything  done  or  left  undone  at  the  moment 
when  the  fire  was  discovered,  but  in  a  situation,  claimed  to  have  been 
produced  by  continuous  negligent  acts  and  omissions,  involving  a  com- 
bination of  blocked  alleyways,  hydrants  obstructed  by  bales  of  cotton, 
unconnected  hose,  lack  of  proper  supervision,  incompetent  servants,  etc 
The  evidence  as  to  Wilkinson's  previous  habits  and  condition  does 
not  relate  to  the  question  as  to  whether  he  was  drunk  when  the  fire 
broke  out,  but  was  introduced  to  show  that  the  situation  complained  of, 
which  prevented  the  use  of  proper  means  for  seasonably  discov- 
ering and  extinguishing  the  fire,  was  due  to  his  negligence.  We 
think  the  admissibility  of  this  evidence  may  be  tested  by  a  con- 


Digitized  by 


Google 


TEXAS  A  P.  BT.  CO:  T.  OOUTOXTBIS.  499 

sideration  of  the  question  as  to  whether,  in  view  of  the  existing 
facts,  it  would  have  been  admissible  to  show  that  no  one  had  been 
employed  to  superintend  the  wharf,  or  that  the  person  employed 
as  superintendent  had  been  absent  and  had  neglected  his  duties 
during  a  period  prior  to  the  fire,  or  that  he  was  insane,  infirm,  or 
otherwise  manifestly  incapacitated  for  such  position,  or  that  he 
had  in  fact  negligently  caused  or  directed  the  care  and  stowage 
of  the  cotton,  or  had  negligently  supervised  its  location,  and  the 
means  of  discovering  and  extinguishing  fires.  "The  question  is, 
did  the  servant  exercise  ordinary  care  in  the  exercise  of  his  duties?" 
Barrows  on  Negligence,  100.  And  we  think  it  was  proper  to  sub- 
mit to  the  jury  the  facts  as  to  his  condition  during  the  time  while 
such  alleged  improper  stowage  and  blocking  was  going  on,  in  order 
that  they  might  determine  whether  his  condition  was  such  that  he 
could  not  have  properly  discharged  his  duties.  The  general  rule  is 
well  stated  as  follows: 

"Unless  excluded  by  some  rale  or  principle  of  law,  any  fact  may  be  proved 
which  logically  tends  to  aid  the  trier  in  the  determination  of  the  issae. 
Evidence  is  admitted  not  because  it  is  shown  to  be  competent,  but  because  it  , 
is  not  shown  to  be  incompetent.  No  precise  and  universal  test  of  relevancy 
is  furnished  by  the  law.  The  question  must  be  determined  in  each  case  ac- 
cording to  the  teachings  of  reason  and  Judicial  experience.  Thayer's  Cases  on 
Evidence,  2,  3.  'If  the  evidence  offered  conduces  in  any  reasonable  degree  to 
establish  the  probability  or  improbability  of  the  fact  in  controversy,  It  should 
go  to  the  jury.'  Insurance  Company  v.  Weide,  11  Wall.  438,  440,  20  L.  Ed. 
197.  The  question  as  to  its  admission  or  rejection  addresses  itself  to  the  court 
as  one  to  be  answered  with  a  view  to  practical  rather  than  theoretical  con- 
sideratlons.  The  guiding  principle  is  well  stated  in  Stephen's  Digest  of  the 
Law  of  Evidence,  a  1,  p.  36,  In  these  words:  'The  word  "relevant"  means 
that  any  two  facts  to  which  it  is  applied  are  so  related  to  each  other  that, 
according  to  the  common  course  of  events,  one,  either  taken  by  itself  or  in 
connection  with  other  facts,  proves  or  renders  probable  the  past,  present,  or 
future  existence  or  nonexistence  of  the  other.' "  Plumb  v.  Curtis,  66  Conn. 
104,  166,  88  Atl.  998. 

Error  is  next  assigned  to  the  admission  of  the  following  testi* 
mony: 

John  C.  Trainor,  a  check  clerk,  who  had  been  in  the  employ  of 
the  railroad  company  for  about  two  months  prior  to  the  fire,  testi- 
fied by  deposition  as  follows : 

"Q.  Were  the  gangways  that  you  have  stated  ran  across  the  shed —  Were 
tbey  straight,  or  how  were  they?  A.  They  were  usually  straight  Sometimes 
the  cotton  might  happen  to  fall  off  and  block  them  a  little.*' 

Counsel  for  the  railroad  company  moved  to  strike  out  the  last 
half  of  the  answer,  as  not  responsive  to  the  question.  It  appear- 
ing that  no  objection  was  taken  to  the  question  or  answer  when 
the  deposition  was  given,  the  court  overruled  the  objection,  and 
counsel  duly  excepted.  Irrespective  of  the  claim  that  the  objec- 
tion should  have  been  made  at  the  taking  of  the  deposition,  we 
think  the  ruling  was  correct.  The  question  was  as  to  the  condition 
of  the  gangfways — "how  they  were — and  the  first  part  of  the  an- 
swer, as*  to  their  usual  condition,  was  not  complete  without  the 
further  statement  as  to  their  condition  when  bales  of  cotton  block- 
ed the  gangways.    The  motion  to  strike  out  was  not  based  upon 
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the  remoteness,  incompetency,  or  immateriality  of  the  answer,  but 
solely  on  the  ground  that  it  was  not  responsive. 

The  deposition  of  one  Paul  Lecorgne,  another  check  clerk  for  the 
railroad  company,  was  read,  and  the  following  questions  and  an- 
swers were  admitted  against  objection: 

"Q.  Did  yon  at  any  time  ever  notice  how  the  cotton  was  piled  around  any 
of  the  hydrants?  A.  Well,  It  was  piled  all  around  aboat  nine  tiers  high. 
The  cotton  was  piled  higher  than  the  hydrants.  Q.  Where,  in  relation  to  the 
gangways,  were  the  posts  at  which  the  hydrants  were?  Do  you  recollect?  A. 
The  hydrants  were  situated  In  the  center  of  the  shed.  Those  hydrants 
were  supposed  to  be  left  in  a  gangway.    Some  were,  and  others  were  not" 

No  ground  of  objection  to  the  first  question  was  stated.  The 
exception  to  its  admission,  therefore,  need  not  be  considered.  The 
second  question  was  objected  to  on  the  ground  that  it  was  imma- 
terial and  irrelevant.  The  contention  now  made  in  support  of 
these  objections  is  that  the  testimony  was  irrelevant  because  it 
"was  not  limited  to  the  time  of  the  fire;  but  the  questions  them- 
selves in  the  last  two  cases,  and  the  answer  in  the  first,  showed  that 
jt  related  to  conditions  at  any  time  during  the  time  of  the  witness' 
employment  upon  the  wharf,  and  not  to  the  time  of  the  fire,  or  im- 
mediately anterior  thereto,  and  therefore  was  prejudicial  to  the 
defendant."  It  appears,  however,  that  the  first  witness  had  only 
been  in  the  employ  of  the  railroad  for  about  two  months  preceding 
the  fire.  The  date  of  employment  of  Trainor,  and  Lecorgne's  state- 
ment, "I  worked  at  this  checking  business  all  the  time  during  Octo- 
ber and  November,  1894,"  would  indicate  that  they  were  only  testify- 
ing to  the  condition  of  affairs  on  the  dock  shortly  prior  to  the  fire — 
the  general  situation  alleged  to  be  due  to  the  continuous  negligence 
of  the  railroad  company,  and  which  it  was  claimed  directly  caused  or 
contributed  to  the  loss.  In  the  absence  of  any  statement  of  ob- 
jection at  the  time  of  taking  the  deposition  on  the  ground  of  re- 
moteness, and  of  any  motion  to  strike  out  on  said  ground,  we  think 
the  testimony  was  properly  admitted,  or  at  least  that  the  general  ob- 
jection taken  was  properly  overruled.  New  York  Electric  Equipment 
Co.  V.  Blair,  79  Fed.  896,  25  C.  C.  A.  216 ;  Burton  v.  Driggs,  20  Wall. 
126,  22  L.  Ed.  299;  Evanston  v.  Gunn,  99  U.  S.  660,  26  L.  Ed.  306. 

Error  is  further  assigned  to  the  admission  of  correspondence  be- 
tween Mr.  Saterlee,  the  secretary  and  treasurer  of  the  defendant, 
and  its  general  manager,  and  to  the  examination  of  said  Saterlee  in 
connection  therewith.  Said  evidence  was  objected  to  as  immaterial 
and  irrelevant.  The  objection  was  overruled,  and  the  defendant 
duly  excepted.  An  examination  of  this  correspondence  shows 
that  all  of  the  letters  related  in  part  to  the  situation  of  the  cotton 
at  Westwego,  and  to  its  accumulation  there.  This  portion  was 
certainly  competent  to  show  the  knowledge  on  the  part  of  defend- 
ant's officers  of  the  increasingly  dangerous  conditions  prevailing  at 
Westwego,  in  connection  with  the  evidence  of  its  failure  to  take 
proper  steps  to  remedy  the  situation.  It  is  true  that  some  of  the 
correspondence  related  to  other  matters,  but,  inasmuch  as  no  motion 
was  made  to  strike  out  the  relevant  portions,  the  exception  cannot 
be  here  taken  to  the  correspondence  on  the  ground  that  it  was  in- 
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competent  and  immaterial.    Noonan  v.  Caledonia  Mining  Co.,  121 
U.  S.  393,  7  Sup.  Ct.  911,  30  L.  Ed.  1061. 

Error  is  next  assigned  to  the  admission  of  certain  correspondence 
between  the  principal  of  a  detective  agency  and  the  defendant's 
freight  ag^ent  in  regard  to  the  outbreak  of  a  fire  on  the  wharf  at 
Westwego  on  October  23d,  prior  to  the  present  fire.  This  evidence 
contained  a  number  of  irrelevant  hearsay  statements,  which  were 
not  proper  for  the  consideration  of  the  jury.  Otherwise  the  letters 
were  competent  to  show  the  knowledge  of  the  defendant  as  to  this 
prior  fire.  The  admission  of  said  correspondence  was  objected  to, 
but  no  ground  of  objection  was  stated,  and  no  motion  was  made 
to  strike  out  the  irrelevant  testimony.  The  objection,  therefore, 
need  not  be  considered.  Noonan  v.  Caledonia  Mining  Co.,  supra; 
Burton  v.  Driggs,  supra. 
Furthermore  the  court  charged  the  jury  on  this  point  as  follows : 

"The  statements  made  In  the  Boylan  report  regarding  the  fire  at  Westwego 
on  October  24th,  which  were  read  to  you  by  Mr.  Cleveland,  are  not  to  be  taken 
as  proof  of  the  facts  therein  stated.  The  report  was  admitted  simply  as  evi- 
dence of  notice  to  the  defendant  respecting  that  fire,  and  you  most  disre- 
gard the  statements  therein  contained  In  making  up  your  yerdlct" 

The  exception  must  therefore  be  overruled. 

Error  is  next  assigned  to  the  admission  of  evidence  as  to  labor 
disturbances  at  New  Orleans,  on  the  ground  that  these  disturbances 
had  nothing  to  do  with  the  laborers  employed  at  Westwego.  West- 
wego is,  however,  situated  opposite  the  city  of  New  Orleans.  There 
was  evidence  to  show  that  these  labor  troubles  had  been  caused  by 
the  employment  of  colored  men  on  the  ships,  and  that  these  ships 
were  constantly  docked  and  loading  at  Westwego.  This  testimony 
was  introduced  for  the  purpose,  as  stated  by  counsel,  of  raising  the 
question  whether,  in  view  of  said  labor  troubles,  the  defendant 
should  not  have  increased  the  number  of  watchmen  after  the  first 
fire.  Upon  motion  of  counsel  for  defendant  that  the  testimony  in 
regard  to  the  labor  troubles  be  stricken  from  the  record,  the  court 
said  as  follows : 

"It  hardly  strikes  me  that  the  testimony  In  reference  to  the  labor  riots 
ahonld  be  expunged  from  the  record,  following  the  suggestion  that  the  gentle- 
man has  just  made.  To  a  certain  extent,  It  has  a  bearing  upon  the  precau- 
tions which  your  clients  should  have  taken  in  the  preservation  of  the  cotton — 
the  fact  that  they  knew." 

The  admission  of  the  evidence  as  thus  limited  was  proper,  and 
the  exception  is  overruled. 

Error  is  further  assigned  to  various  refusals  of  the  court  to 
charge  as  requested  by  the  defendant. 

Under  the  exceptions  to  the  refusal  to  charge  requests  4,  13,  14, 
and  14a,  the  preliminary  objection  is  made  "that  there  is  an  entire 
absence  of  any  definition  of  direct  or  proximate  cause,"  and  "that 
the  court  did  not  in  its  charge  in  any  way  convey  to  the  jury  any 
idea  as  to  this  distinction  between  a  proximate  and  a  remote  cause." 
No  statement  of  the  distinction  between  a  proximate  and  a  remote 
cause  was  formulated  in  the  requests  presented,  and  no  request  for 
such  definition  was  embodied  in  the  requests  to  charge.    No  defini- 
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tion  of  proximate  cause  was  included  in  the  requests,  except  such 
as  is  contained  in  request  No.  13,  which  was  as  follows : 

"(IS)  Ton  are  instmcted  that  DOt  only  must  the  plaintiff  herein  prove  nefrU- 
gence  upon  the  part  of  the  defendant  company  In  caring  for  the  protection 
of  said  cotton  against  flre,  but  said  plaintiff  must  show  by  a  preponderance 
of  evidence  that  the  negligent  act  was  the  proximate  or  direct  cause  of  the 
loss  of  said  cotton  by  fire.  The  mere  proof  of  a  negligent  act,  without  show- 
ing that  said  act  was  directly  connected  with,  and  was  the  immediate  or 
proximate  cause  of,  said  fire,  would  not  be  sufficient  evidence  of  the  negligence 
of  the  defendant,  for  which  it  would  be  liable  in  tills  case.  Within  the  mean- 
ing of  the  law,  the  proximate  or  direct  cause  of  a  loss  Is  such  a  cause  as  that 
without  such  cause  the  loss  could  not  have  occurred." 

In  this  request,  and  in  requests  1  and  5,  the  words  "proximate" 
and  "direct"  are  treated  as  synonymous  or  equivalent  words,  or, 
taken  together,  as  in  the  first  request,  are  used  as  a  mutually  qual- 
ifying and  explanatory  term. 

In  conformity  to  said  requests,  the  court  charged  the  jury  as  fol- 
lows: 

"Was  the  defendant  negligent  in  regard  to  its  care  and  custody  of  the  cot- 
ton in  suit?  And  if  you  shall  determine  that  it  was  so  negligent,  was  that 
negligence  the  direct,  proximate  cause  of  the  loss  of  the  cotton?  •  •  « 
The  question  for  the  Jury  to  consider  here  is  the  situation  in  its  entirety. 
Was  the  defendant,  under  all  the  existing  circumstances  and  surrounding  cir- 
cumstances, on  the  night  of  November  12,  1894,  guilty  of  negligence  which 
directly  resulted  in  the  destruction  of  the  cotton?  is  the  question  for  the 
jury  to  consider.  ^  *  *  In  order  to  determine  whether  or  not  the  defend- 
ant has  been  negligent  in  this  case,  and  whether  that  negligence  was  the 
direct  cause  of  the  loss,  you  must  first  determine  what  the  facts  are.  •  •  • 
The  burden  of  proof  to  establish  the  liability  of  the  defendant  for  the  loss 
of  the  cotton  in  suit  is  at  all  times  upon  the  plaintiff,  and  it  is  Incumbent 
upon  the  plaintiff  to  prove  by  a  preponderance  of  evidence  the  act  or  acts  of 
negligence  complained  of  against  the  defendant,  and  to  show  that  such  act 
or  acts  of  negligence — some  or  all  of  them— contributed  directly  to  the  loss 
of  the  cotton.  •  •  *  Other  negligent  acts  must  be  coupled  therewith 
before  the  Jury  is  entitled  to  find  that  the  negligence  directly  contributed  to 
the  loss  of  the  cotton.  ^  •  •  The  plaintiff  was  under  no  obligation  to  show 
the  origin  of  the  fire.  He  must,  however,  establish  such  facts  as  will  warrant 
the  inference  that  the  defendant  was  negligent  in  respect  to  the  cotton,  and 
the  further  inference  that  because  of  that  negligence  the  flre  either  originated 
or  was  allowed  to  spread,  and  thus  to  destroy  plaintiff's  cotton;  *<  •  * 
and,  if  from  these  facts  you  are  enabled  to  draw  the  conclusion  that  the  de- 
fendant was  guiliy  of  such  negligence  as  directly  and  proximately  contributed 
to  the  loss  of  the  cotton  in  suit,  your  verdict  should  be  for  the  plaintiff/' 

Also,  in  the  portion  of  the  charge  quoted  above,  the  court,  after 
reviewing  the  specific  allegations  of  negligence,  said: 

"Whether  all  or  any  of  such  facts,  if  they  show  negligence,  show  that  kind 
of  negligence  which  contributed  directly  and  proximately  to  the  loss  of  the 
cotton." 

An  examination  of  text-books  and  decisions  on  this  question 
shows  the  difficulties  in  the  way  of  framing  such  a  definition  of 
proximate  cause  as  would  have  enlightened  the  jury  and  helped 
them  in  the  decision  of  this  case. 

The  Supreme  Court  of  the  United  States  says: 

''And  we  have  had  cited  to  us  a  general  review  of  the  doctrine  of  proxlmats 
and  remote  causes  as  it  has  arisen  and  been  decided  In  the  courts  In  a  great 
variety  of  cases.    It  would  be  an  unprofitable  labor  to  enter  into  an  examlna* 


Digitized  by 


Google 


TEXAS  ^  P.  BT.  OO.  ▼•  0OT7TOUBIB.  478 

tloii  of  these  cases.  If  we  could  dedace  ftomr  tbem  tbe  best  possible  expres- 
sion of  the  rale,  It  would  remain,  after  all,  to  decide  eaob  case  largely  upon 
the  special  facts  belonging  to  It,  and  often  upon  the  yery  nicest  discrimina- 
tion."   Insurance  Company  y.  Tweed,  7  Wall.  44,  52,  19  L.  Ed.  05. 

"No  general  rule  for  determining  when  causes  are  proximate, 
and  when  remote,  has  yet  been  formulated.*'  7  American  &  Eng- 
lish Encyc.  of  Law  (2d  Ed.)  382;  Spaulding  v.  Winslow,  74  Me.  634. 

In  Fairbanks  v.  Kerr,  70  Pa.  86,  10  Am.  Rep.  664,  the  court  says : 

"Many  cases  illustrate,  bnt  none  define,  what  !»  an  immediate  or  what  is 
remote  cause.  Indeed,  such  a  cause  seems  to  be  incapable  of  any  strict  defini- 
tion which  will  suit  in  eyery  case/' 

Judge  Cooley,  in  his  work  on  Torts,  devotes  several  pages  to 
propositions  illustrating  the  principle,  and  approves  the  following 
definition  from  Addison  on  Torts : 

**If  the  wrong  and  the  resulting  damage  are  not  known  by  common  ex- 
perience to  be  naturally  and  usually  in  sequence,  and  the  damage  does  not, 
according  to  the  ordinary  course  of  eyents,  follow  from  th?  wrong,  then  the 
wrong  and  the  damage  are  not  sufficiently  conjoined  or  concatenated  as  cause 
and  efiTect  to  support  an  action." 

"Proximate'*  is  defined  as  "lying  or  being  in  immediate  relation 
with  something  else,"  and,  as  synonymous  with  "direct"  or  "imme- 
diate." "Proximate  cause :  The  nearest,  the  immediate,  the  direct 
cause;  the  efficient  cause."  Anderson's  Dictionary  of  Law,  165. 
The  word  "direct"  is  defined  as  meaning  "free  from  intervening 
agencies  or  conditions;  hence  characterized  by  immediateness  of 
relation  or  of  action."  Standard  Dictionary.  And  this  is  the 
meaning  of  a  proximate  cause,  as  stated  by  the  Supreme  Court  in 
Milwaukee  &  St.  Paul  Railway  Co.  v.  Kellogg,  94  U.  S.  469,  24  L.  Ed. 
266,  where  the  court  says : 

"The  inquiry  must  therefore  always  be  whether  there  was  any  intermediate 
cause,  disconnected  from  the  primary  fault,  and  self-operating,  which  pro- 
duced the  injury.** 

A  proximate  cause  is  one  from  which  the  injury  follows  as  a  di- 
rect and  immediate  consequence.  It  is  the  dominant  cause — the 
one  that  necessarily  sets  the  other  causes  in  operation.  Cooley 
on  Torts,  73 ;  Insurance  Company  v.  Boon,  96  U.  S.  117,  24  L.  Ed. 
395. 

If  the  court  had  seen  fit  thus  to  define  proximate  cause,  and  had 
further  explained  to  the  jury  that  it  was  not  necessarily  the  nearest 
in  time  or  place  to  the  catastrophe,  and  that  merely  incidental 
causes  are  not  proximate,  or  that,  when  "the  wrong  and  damage 
are  not  sufficiently  conjoined  or  concatenated  as  cause  and  effect 
to  support  an  action,"  the  cause  is  remote,  or  had  stated  the  law 
still  more  elaborately  as  laid  down  in  text-books  and  decisions,  the 
objection  now  under  consideration  would  have  been  obviated. 
But  the  object  of  a  charge  is  to  state  the  law  applicable  to  the 
facts  in  such  plain  and  simple  language  that  it  may  be  fully  under- 
stood and  intelligently  applied  by  the  average  juror.  And  wt 
think  it  is  at  least  doubtful  whether  the  jury  in  the  case  at  bar 
would  have  derived  any  clearer  idea  of  the  law  from  such  elaborate 
definitions  in  a  charge,  qualified  as  they  must  be  by  a  statement  of 
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the  elements  of  time,  conjunction  of  wrong  and  damage,  inter- 
vening agencies,  efficient  as  distinguished  from  instrumental  causes, 
etc.  If  the  court  had  further  stated  or  illustrated  the  doctrine  in 
its  charge,  it  is  doubtful  whether  such  statement  would  have  been 
sufficiently  comprehended  to  be  accurately  applied,  if  sufficiently 
comprehensive  to  be  accurate.  We  think,  under  the  circumstances, 
that  its  failure  so  to  do  was  not  reversible  error.  The  kind  of  neg- 
ligence which  contributed  directly  and  proximately  to  the  loss  of  the 
cotton,  and  "was  the  direct  cause  of  the  loss,"  and  "directly  resulted 
in  the  destruction  of  the  cotton,"  would  be  to  the  mind  of  the  aver- 
age juror  the  immediate  and  efficient  cause,  without  intervening 
causes,  and  therefore  the  proximate  cause.  If  the  court  had  char- 
ged the  jury  in  the  language  of  the  Supreme  Court  in  ScheflFer  v. 
R.  Co.,  106  U.  S.  249,  26  L.  Ed.  1070,  the  defendant  would  have  had 
no  ground  of  exception  to  the  failure  to  define  proximate  cause. 
Said  language  is  as  follows: 

"^In  order  to  warrant  a  finding  that  negligence  or  an  act  amounting  to 
wanton  wrong  la  the  proximate  cause  of  an  injury,  it  must  appear  that  the 
injury  was  the  natural  and  probable  consequence  of  the  negligence  or  wrongful 
act,  and  that  it  ought  to  have  been  foreseen  in  the  light  of  the  attending  cir- 
cumstances." 

But  the  court  went  further  than  this,  and  charged,  in  effect,  that, 
in  order  to  establish  liability  on  the  part  of  the  defendant,  it  must 
appear  that  the  negligence  directly  and  proximately  contributed  to 
cause  the  loss. 

We  think,  on  the  whole,  that  the  language  of  the  charge  was 
quite  as  favorable  to  defendant  as  was  required,  under  the  circum- 
stances. 

But  it  is  argued  that  counsel  were  entitled  to  have  the  jury  in- 
structed as  to  whether  certain  specific  things  were  proximate  or 
remote  causes,  as  requested  in  requests  4,  14,  and  14a.  These  re- 
quests cover  the  alleged  negligence  in  the  management  of  the  wharf, 
the  stowing  and  protection  of  cotton,  the  inadequacy  of  the  force 
of  watchmen,  and  the  insufficiency  of  the  apparatus  for  extinguish- 
ing fires.  The  charge  of  the  court  had  fully  covered  the  general" 
propositions  of  law  applicable  to  the  case,  and  had  instructed  the 
jury  to  consider  the  situation  in  its  entirety,  and  to  determine  the 
question  of  defendant's  negligence,  and  whether  such  negligence, 
if  found,  was  the  direct  and  proximate  cause  of  the  loss.  The 
court  was  not  bound  to  charge,  as  requested,  4,  14,  14a,  and  19, 
assuming  those  requests  to  be  technically  correct,  because  they  sin- 
gled out  particular  circumstances,  omitting  others  of  equal  im- 
portance, when  the  general  charge  of  the  court  had  sufficiently 
covered  the  whole  situation.  The  general  rule  applicable  to  this 
subject  is  well  settled  by  the  decisions  of  this  court  and  of  the 
United  States  Supreme  Court: 

''It  is  much  the  better  practice  to  refuse  to  give  instructions  to  the  Jury, 
the  substance  of  which  has  already  been  stated  In  the  general  charge,  than  to 
repeat  the  same  charge  in  different  language,  although  the  charge  requested 
may  be  technicaUy  correct  as  an  abstract  proposition  of  law,  for  a  multitude 
of  instructions,  all  stated  in  different  language  and  meaning  the  same  thing,. 
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tends  ratber  to  confuse  than  to  enlighten  the  minds  of  the  jury."  New  York, 
Lake  Brie  ft  W,  R.  Co.  v.  Winter's  Adm'r,  148  U.  S.  60.  75,  12  Sup.  Ct  856, 
36  L.  Ed.  71. 

Rio  Grande  Western  Railway  Co.  v.  Leak,  163  U.  S.  280,  16  Sup. 
Ct.  1020,  41  L.  Ed.  160;  Grand  Trunk  Railway  Co.  v.  Ives,  144  U. 
S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485;  Texas. &  Pacific  Railway 
Co.  V.  Cody,  166  U.  S.  696,  17  Sup.  Ct.  703,  41  L.  Ed.  1132;  Penn- 
sylvania R.  Co.  V.  Palmer,  127  Fed.  956,  62  C.  C.  A.  588. 

The  fifth  request  to  charge,  which  was  refused,  is  as  follows: 
"(5)  If  the  jury  find  that  there  was  anj  delay  in  forwarding  the  cotton 
fromWestwego  by  reason  of  the  negligence  of  the  defendant  railway  company, 
or  by  reason  of  the  failnre  of  the  ocean  carriers  to  send  for  and  take  away 
the  cotton  as  it  was  receiyed  at  Westwego,  and  that  but  for  the  defendant's 
negligence  in  failing  to  forward  the  cotton  from  Westwego,  or  the  ocean 
carrier's  failure  to  receive  and  take  it  away,  it  would  not  have  been  in  the 
cars  or  under  the  sheds  at  the  time  the  flue  occurred,  such  negligent  delay  in 
forwarding  would  not  make  the  defendant  liable  in  this  case,  for  the  reason 
that  such  negligent  delay  would,  in  law,  be  the  remote,  and  not  the  direct  and 
proximate,  cause  of  the  destruction  of  the  cotton." 

We  think  defendant  was  entitled  to  this  charge.  It  states  the 
law  as  laid  down  by  the  Supreme  Court  of  the  United  States  in  Rail- 
road Company  v.  Reeves,  10  Wall.  176,  19  L.  Ed.  909 ;  and  inasmuch 
as  the  jury  might,  on  the  evidence,  have  found  negligent  delay, 
without  instructions  that  such  delay  was  not  the  proximate  cause, 
they  might  have  been  misled  into  rendering  a  verdict  for  plaintiflF 
on  the  ground  of  delay.  The  question  is  whether  this  request  was 
practically  covered  by  the  charge  of  the  court.  The  court  charged 
the  jury,  inter  alia,  as  follows: 

^All  the  various  questions  relating  to  the  accumulation  of  cotton  on  the 
Westwego  wharf  just  prior  to  the  fire ;  the  sufficiency  and  efficiency  of  the 
care  and  custody  of  the  cotton  by  day  and  by  night ;  whether  the  watchmen 
at  night,  if  sufficient,  were  competent,  as  firemen,  to  protect  the  cotton  from 
fire ;  whether  it  was  necessary  that  those  in  charge  of  the  cotton  should  have 
been  given  reasonable  instructions,  at  least,  in  the  way  of  managing  the  fire 
apparatus;  whether  the  various  appliances  for  extinguishing  the  fire  were 
such  as  should  have  been  provided  under  the  circumstances  as  they  then 
existed ;  whether  access  to  the  appliances  was  rendered  difficult  by  the  man- 
ner in  which  the  cotton  was  piled ;  whether  the  appliances  themselves  could 
be  properly  handled,  under  the  circumstances  of  the  case,  by  those  within 
reach  of  the  cotton  on  the  night  of  the  fire;  whether  any  other  facts  upon 
which  the  plaintiff  may  rely  to  establish  negligence  on  the  part  of  the  de- 
fendant do,  in  your  minds,  accomplish  that  result;  and  further  whether  all 
or  any  of  such  facts,  if  they  show  negligence,  show  that  kind  of  negligence 
which  contributed  directly  and  proximately  to  the  loss  of  the  cotton.  All 
these  questions,  as  I  said  a  minute  ago,  are  for  yon  to  decide,  and  upon  that 
decision  your  verdict  will  rest" 

If  this  were  all  that  the  court  had  said  upon  this  question,  there 
might  be  ground  for  holding  the  exception  well  taken.  But  in  its 
charge  the  court,  after  having  fully  explained  to  the  jury  the  rule 
as  to  reasonable  care,  also  said  as  follows: 

"In  order  to  find  the  defendant  free  from  negligence,  the  jury  must  find 
that  the  degree  of  care  exercised  on  the  night  of  November  12,  1891,  was  com- 
mensurate with  the  risk  as  it  then  existed.  The  accumulation  of  cotton  on 
the  Westwego  wharf  at  the  time  of  the  fire,  no  matter  for  what  reason  it  had 
acciunulated,  is  not  alone  and  by  itself  enough,  even  if  foimd  to  be  an  act  of 
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negligence,  upon  which  to  base  a  yerdlct  for  the  plaintiff.  Other  n^Ugent  acts 
must  he  oonpled  therewith  betoif  the  jury  la  entitled  to  find  that  the  negli- 
gence directly  contribnted  ta  the  loaa  of  the  cotton.** 

The  exception  is  therefore  overruled. 

The  sixteenth  request  is  sufficiently  covered  by  the  charge  of  the 
court. 

The  eighteenth  request  to  charge  is  as  follows : 

"(18)  Defendant* a  servants  engaged  upon  said  wharf  were  only  called  upon 
to  exercise  and  use  ordinary  care,  and  when  suddenly  called  upon  in  an  emer- 
tency  of  the  disooyery  of  a  lire  in  the  cotton  they  are  not  to  be  held  to  the 
exercise  of  the  same  degree  of  caution  as  in  other  cases,  nor  Is  the  defendant 
to  be  held  liable  because  of  a  failure  to  exercise  the  beet  judgment  which  the 
case  rendered  possible.  If,  when  confronted  wltli  the  sudden  emergency  of 
the  discovery  of  the  fire,  the  watchmen  employed  by  the  defendant  used  their 
judgment,  and  undertook  by  the  aid  of  the  appliances  furnished  by  it  to  ex- 
tinguish the  fire,  the  defendant  would  not  be  liable,  even  if  you  find  that  the 
watchmen  did  not  employ  the  fire  extinguishing  apparatus  to  the  beet  adr 
vantage,  or  exercise  the  best  judgment  in  using  the  same.** 

We  think  this  request  was  properly  refused  because  it  failed  to 
contain  any  reference  to  the  fact  that,  if  the  condition  which  con- 
duced to  the  alleged  error  of  judgment  was  the  direct  result  of  the 
negligence  of  the  defendant,  then  it  would  be  liable  therefor.  Ma- 
rande  v.  Texas  &  Pacific  Railway  G>.,  supra. 

The  judgment  is  af&rmed,  with  costs. 


COOPER  V.  BRAZELTON  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    Mardi  7,  190B.) 

No.  1.35a 

1.  COBPOBATIONa— AOTXOna— FOBBIOn     OOBFOaATIOIlS— SKBVIOB     C9     PBOaBOi 

Agents. 

A  president  of  a  bank  to  which  borrowing  m«nbers  of  a  foreign  build- 
ing and  loan  association  were  accustomed  to  pay  dues  and  other  charges 
to  be  forwarded  to  the  home  office  of  the  association,  but  which  was 
without  authority  from  the  association  to  make  collections  and  remit- 
tances, and  merely  performed  the  work  in  the  course  of  a  general  banking 
business,  was  not,  after  the  association  was  in  course  of  liquidation  and 
the  bank  was  transacting  no  business  for  it,  the  agent  of  the  association 
for  the  purposes  of  service  of  process. 

[Ed.  Note. — Service  of  process  on  foreign  corporations,  see  note  to  In 
re  Eggert,  43  C.  C.  A.  3.] 
%  Judgments— FoEEioN   JUDQiaiiTa— Jubisdiotionai«  RBorrALfr-CoiVTBADio- 

TION. 

Neither  the  constitutional  provision  requiring  full  faith  and  credit  to 
be  given  in  each  state  to  the  public  acts,  records,  and  Judicial  proceedings 
of  every  other  state,  nor  the  act  of  Congress  passed  in  pursnanee  thereof, 
prevents  inquiry  in  the  courts  of  one  state  into  the  Jurisdiction  of  a  court 
of  another  state  by  which  a  judgment  was  rendered;  but  the  record  of  such 
Judgment  may  be  contradicted  as  to  the  facts  necessary  to  give  the  court 
Jurisdiction,  and  if  it  be  shown  that  such  facts  did  not  exM  ^ther  as 
to  the  subject-matter  or  the  person  or  thing  involved  in  the  litigation, 
the  record  of  the  judgment  will  be  a  nullity,  although  it  may  recite  that 
such  facts  did  exist 
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8.  SAIO— AlTAOK  IH  WewbulL  Oouvt. 

The  jurisdiction  of  a  state  court  to  render  a  judgment  offered  in  erl- 
dtnce  in  a  federal  court  sitting  in  the  same  state  is  open  to  attack. 

[Bd.  Note.— For  cases  in  point,  see  vol.  80,  Gent  Dig.  Judgment,  |  1005.] 
i.  BxTiLDino  AiiD  Loan  Associations— Stogkholdebs  and  Bosbowsbs— Gon- 

BTBUGTION   OF  GONTBAOT. 

Defendant  sobscrlbed  for  shares  of  stock  in  a  building  and  loan  asso- 
ciation, to  be  paid  in  monthly  installments,  and  received  a  certificate 
therefor.  About  a  month  after  making  this  subscription  he  borrowed  a 
sum  of  money  from  the  association,  giving  a  bond  bearing  10  per  cent 
interest  per  annum,  payable  monthly  in  advance,  to  evidence  the  indebt- 
edness which  was  secured  by  an  assignment  of  the  stock.  Held,  that  the 
transactions  were  independent  and  distinct,  and.  In  the  absence  of  fraud 
or  other  vitiating  circumstance,  were  to  be  performed  according  to  their 
terms,  and  defendant  could  not  complain  of  the  application  of  payments 
made  by  him  to  his  liability  on  his  stock  dues  in  accordance  with  the 
terms  of  his  subscription  and  the  loan  contract,  and  contend  that  they 
should  be  credited  on  the  bond. 

6.  17SUBT--G0I<0BABIA  TBANSACTIONB. 

A  transaction  in  the  form  of  a  fictitious  building  contract  by  which  a 
house  was  to  be  constructed  for  $1,200,  but  which  was  In  fact  a  loan  of 
$800,  made  in  consideration  of  a  note  for  $1,200,  payable  in  60  monthly 
installments,  and  providing  that  installments  not  paid  when  due  should 
bear  Interest  at  10  per  cent,  from  the  date  due  until  paid,  and  that  if 
any  Installment  became  due  and  remained  unpaid,  the  whole  sum  remain- 
ing should  become  due  and  payable — ^was  usurious. 

8.  EsTOPPEi/— Inducement  to  Pxtbohabb  Inoumbbancb&-~Dbnial  of  Vauditt 
OF  Same. 

Where  borrowers,  in  applying  for  a  loan  to  pay  off  Incumbrances,  in- 
duced the  lender  to  purchase  such  incumbrances  in  reliance  on  representa- 
tions as  to  their  existence,  they  could  not,  as  against  the  lender,  claim 
that  the  incumbrances  arose  out  of  a  usurious  transaction,  nor  could 
they  deny  that  the  amount  which  they  represented  as  due-  was  actually 
due  thereon. 

7.  Homestead— Liens— Validitt. 

Under  Gonst.  Tex.  art  16,  S  50,  providing  that  no  mortgage  or  lien  on 
a  homestead  shall  be  held  valid  except  such  as  is  created  for  purchase 
money  and  improvements  a  purported  mechanic's  lien  on  a  homestead, 
given  simply  to  secure  a  usurious  loan  of  money,  is  void,  notwithstanding 
recitals  therein,  stating  that  it  is  given  for  labor  and  material  advanced 
by  the  lender  for  improvements  in  the  borrower's  homestead. 

8.  BSTOPPEIr-NOTIOB  OF  DEFECTS. 

Gonst  Tex.  art  16,  S  50,  prohibits  the  creation  of  liens  on  a  homestead 
Other  th^n  for  purchase  money  and  improvements.  A  borrower.  In  apply- 
ing for  a  loan  on  his  homestead,  in  order  to  pay  off  a  mechanic's  lien, 
stated  that  the  house  on  his  homestead  premises  was  erected  in  1803. 
The  contract  which  was  supposed  to  create  the  lien  recited  that  It  was 
for  the  erection  of  the  house,  and  was  not  executed  until  1894.  The 
lender  examined  this  contract  before  making  the  loan  or  purchasing  the 
lien.  Held,  that  the  lender  was  put  on  notice  of  the  invalidity  of  the 
lien,  and  the  borrower  was  not  estopped  to  assert  the  same. 

9.  Hombotead— Liens  fob  Impbovements— Attobnet's  Fees. 

Attorney's  fees  provided  for  in  a  note,  secured  by  a  mechanic's  lien,  for 
improvements  on  a  homestead,  cannot  be  enforced  against  the  homestead. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
cm  District  of  Texas. 

Le  Roy  A.  Smith  and  Drew  Pruit,  for  appellant. 
John  B.  Scarborough,  for  appellees. 
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Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and 
MEEK,  District  Judge. 

MEEK,  District  Judge.  Lawrence  Cooper,  receiver  of  the  South- 
ern Building  &  Loan  Association,  filed  suit  against  J.  S.  Brazelton 
and  his  wife,  Laura  P.  Brazelton,  in  the  United  States  Circuit  Court 
for  the  Western  District  of  Texas,  and  asked  a  decree  for  certain 
indebtedness  alleged  to  be  due  him  as  such  receiver,  and  evidenced 
by  a  certain  bond;  and  to  establish  and  foreclose  two  certain  me- 
chanics' liens  alleged  to  exist  upon  the  homestead  of  the  defend- 
ants, and  given  to  secure  an  original  indebtedness,  now  represented 
by  the  bond;  also  to  establish  and  foreclose  a  lien  upon  certain 
shares  of  stock  of  the  Southern  Buildin?  &  Loan  Association,  given 
as  collateral  security  for  the  payment  of  the  bond.  The  defendants 
answered,  and,  without  setting  forth  their  allegations  and  defenses 
in  extenso,  they  may  be  summarized  as  follows:  (1)  By  way  of 
special  answer  a  ple'a  of  res  ad  judicata  was  interposed;  (2)  pay- 
ment was  alleged;  (3)  that  the  contract  of  indebtedness  was  af- 
fected with  usury;  (4)  that  one  of  the  mechanics'  liens  sought  to 
be  established  and  foreclosed  on  their  homestead  was  invalid.  The 
facts  and  the  contentions  of  the  respective  parties  will  be  stated  in 
the  course  of  the  opinion. 

The  appellees'  plea  of  res  adjudicata  interposed  as  an  answer  to 
appellant's  cause  of  action  stands  at  the  threshold  of  the  case,  and 
should  be  first  considered.  The  former  adjudication  relied  upon  by 
the  appellees  was  the  result  of  a  suit  instituted  ^  them,  as  plain- 
tiffs in  the  district  court  of  McLennan  countv,  Tex.,  against  sev- 
eral defendants,  one  of  the  number  being  the  Southern  Association. 
The  judgment  in  that  case  decreed  the  indebtedness  represented  by 
the  bond  which  is  the  basis  of  this  action  to  be  fully  paid  and  dis- 
charged. It  also  canceled,  annulled,  and  avoided  the  liens  sought 
by  appellant's  bill  to  be  foreclosed.  The  Southern  Association  was 
a  foreign  corporation,  organized  under  the  laws  and  domiciled  in 
the  state  of  Alabama.  Jurisdiction  is  alleged  to  have  been  acquired 
and  exercised  in  this  suit  by  virtue  of  the  service  of  citation  upon 
it  by  serving  one  W.  W.  Seely  as  its  agent.  The  judgment  recites 
that  the  Southern  Association  "had  been  duly  and  legally  cited"  in 
the  action.  No  appearance  or  answer  was  made  by  the  association, 
and  judgment  was  taken  against  it  by  default. 

The  jurisdiction  of  the  district  court  of  McLennan  county  to  ren- 
der this  judgment  depended  upon  whether  or  not  Seely  was  the 
agent  of  the  association  at  the  time  of  service,  and  the  fact  of  his 
agency  is  controverted.  W.  W.  Seely  was  the  proprietor  and  presi- 
dent of  the  Waco  State  Bank.  The  Southern  Association  had  a 
membership  at  Waco ;  that  is,  parties  resided  there  who  were  share- 
holders in  and  borrowers  from  the  association.  At  the  instance  and 
for  the  benefit  of  these  the  Waco  State  Bank  received  and  remitted 
to  the  association  at  Huntsville,  Ala.,  dues  and  other  collections 
made  from  them.  Whoever  happened  to  be  at  the  collection  win- 
dow in  the  bank  received  the  money  and  receipted  for  the  amount 
in  a  passbook  held  by  the  member.     No  authority  had  been  given 
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-by  the  association  to  Seely  or  the  bank  to  make  these  collections  and 
remittances,  nor  had  instructions  been  given  as  to  the  handling  of 
them.  The  work  seems  to  have  been  performed  simply  in  the 
course  of  a  general  banking  business.  But  even  this  course  of  busi- 
ness had  ceased  prior  to  the  time  of  the  institution  of  this  suit  in  the 
state  court.  The  affairs  and  property  of  the  association  had  there- 
tofore been  placed  in  the  hands  of  appellant  as  receiver,  and  the 
association  was  not  transacting  any  business  of  any  character.  Its 
officers  and  agents  had  been  enjoined  from  representing  it,  or  tak- 
ing any  action  whatsoever  with  relation  to  its  affairs.  We  do  not 
believe,  under  these  circumstances,  service  on  the  association  by 
service  on  Seely  as  its  agent  could  be  considered  effective  and  valid 
service,  sufficient  to  support  the  jurisdiction  the  district  court  as- 
sumed and  exercised  in  this  case. 

In  the  course  of  the  opinion  in  Cooper  v.  Newell,  173  U.  S.  565, 
19  Sup.  Ct.  506, 43  L.  Ed.  808,  Chief  Justice  Fuller  says : 

"In  Thompson  t.  Whitman,  18  Wall.  457,  21  L.  Ed.  807,  a  leading  case  In 
this  court,  it  was  mled  that  'neither  the  constitutional  proyislon  that  full 
faith  and  credit  shall  be  given  In  each  state  to  the  pubUc  acts,  records,  and 
Judicial  proceedings  of  every  other  state,  nor  the  act  of  Congress  passed  in 
pursuance  thereof,  prevents  an  inquiry  into  the  jurisdiction  of  the  court  by 
which  a  judgment  offered  In  evidence  was  rendered';  that  'the  record  of  a 
judgment  rendered  In  another  state  may  be  contradicted  as  to  the  facts  necee- 
flary  to  give  the  court  jurisdiction ;  and.  If  it  be  shown  that  such  facts  did 
not  exist,  the  record  will  be  a  nullity,  notwithstanding  it  may  recite  that  they 
<Ud  exist' ;  and  that  *want  of  jurisdiction  may  be  shown  either  as  to  the  sub- 
ject-matter of  the  person,  or,  in  proceedings  In  rem,  as  to  the  thing.'  ** 

It  is  also  a  well-settled  rule  that  the  question  of  jurisdiction  is 
open  to  inquiry  when  the  judgment  of  a  court  of  the  state  comes  un- 
der consideration  in  a  court  of  the  United  States  sitting  in  the  same 
state.  Cooper  v.  Newell,  173  U.  S.  555,  19  Sup.  Ct.  506,  43  L.  Ed. 
808;  Goldey  v.  Morning  News,  156  U.  S.  518,  15  Sup.  Ct.  559,  39  L. 
Ed.  517 ;  Pennoyer  v.  Neff ,  95  U.  S.  714,  24  L.  Ed.  565.  It  is  shown 
to  our  satisfaction  that  jurisdiction  was  not  vested  in  the  district 
court  of  McLennan  county,  Tex.,  to  render  this  judgment  against 
the  Southern  Association,  and  its  action  will  therefore  be  considered 
as  a  nullity. 

In  February,  1896,  J.  S.  Brazelton  subscribed  for  24  shares,  of 
the  par  value  of  $50  each,  of  the  capital  stock  of  the  Southern  Asso- 
ciation, for  which  a  certificate  was  issued  to  him.  These  shares 
were  to  be  paid  for  in  monthly  installments  of  35  cents  per  share. 
Subsequently,  in  March,  1896,  he  and  his  wife  made  written  appli- 
cation to  the  association  to  purchase  and  carry  for  them  certain 
outstanding  indebtedness  against  their  homestead,  and  represented 
such  indebtedness  to  be  secured  by  mechanics'  liens.  The  associa- 
tion advanced  $1,000  for  this  purpose,  and  purchased  such  outstand- 
ing indebtedness  and  the  liens  securing  same.  In  consideration  of 
the  advance  of  $1,000  and  the  renewal  of  the  indebtedness,  the  ap- 
pellees gave  their  bond  to  the  association  in  terms  and  figures  as 
follows : 
«$1000.00.  Waco,  Texas,  March  28,  1896. 

"Eight  years  after  date  we  promise  to  pay  to  the  Southern  Building  and 
Loan  Association,  a  corporation  organized  under  the  laws  of  the  State  of 
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Alfibama,  the  mmi  of  one  tb<raf»iid  (ILOOOXXO  dollan,  with  tatereet  ttaereon, 
at  the  rate  of  ten  per  cent  per  annum,  from  date,  payable  montniy,  in  ad- 
vance, on  the  first  day  of  each  month;  and  in  event  default  la  made  in  the 
payment  of  this  obligation  iwhen  the  same  becomes  payable,  and  it  is  placed 
in  the  hands  of  an  attorney  for  collection,  then  an  additional  amount  of  ten 
per  cent  on  the  principal  and  interest  of  this  obligation  shall  be  added  to 
same  as  attorney's  fees;  and  we  transfer  and  assign  as  collateral  security 
certificate  No.  12,850  in  said  association,  issued  to  us  for  24  shares. 

"And  it  is  hereby  stipulated  and  agreed  that  in  the  event  we  fail  to  pay 
said  interest  on  said  indebtedness,  or  the  Instalments  on  said  shares  for  a 
period  of  tturee  months,  then  the  said  tfitire  indebtedness  shall  become  due 
and  payable,  and  said  shares  shall  become  fbrfeited  to  said  association,  under 
its  by-laws. 

"It  is  expressly  understood  that  this  obligation  is  given  as  a  renewal  of 
certain  indebtedness  owing  by  us  to  said  association,  and  secured  by  two 
mechanic's  liens  on  certain  real  estate  described  in  the  deed  of  trust  ejoecated 
as  collateral  hereto. 

"Witness  our  hands  this  the  28th  day  of  March,  1896. 

^J.  S.  Brazelton. 
"Laura  P.  Brazelton.* 

In  accordance  with  its  provisions,  the  shares  of  stock  were  trans- 
ferred and  assigned  to  the  association  as  collateral  security  for  the  pay- 
ment of  the  bond.  Subsequent  to  his  purchase  from  it  of  the  shares 
of  stock  and  the  maldng  of  this  bond,  Brazelton  paid  to  the  Southern 
Association  the  sum  of  $1,304.45.  This  amount  was  applied  by  the 
association  to  payments  of  stock  dues  and  to  payments  of  interest  and 
premium  charges  on  the  advance  of  $1,000  made  for  him.  Appellees 
contend  that  they  are  entitled  to  credit  on  their  bond  of  the  amoimt  paid 
by  Brazelton  on  his  stock  subscription ;  that  Brazelton  did  not  desire 
to  become  a  bona  fide  shareholder  in  the  association,  and  was  compelled 
to  subscribe  for  shares  in  order  to  secure  a  part  of  the  loan  or  advance 
made  on  his  behalf.  This  contention  cannot  be  upheld.  The  subscrip- 
tion for  the  stock  by  Brazelton  and  the  subsequent  loan  or  advance  of 
money  in  his  behalf  were  two  separate  and  independent  transactions, 
and  he  cannot  be  heard  to  deny  the  validity  or  effectiveness  of  legal 
contracts  entered  into  by  him.  It  is  neither  alleged  nor  attempted  to 
be  shown  that  any  fraud  was  perpetrated  upon  him,  or  that  he  is  non 
compos  mentis,  and  therefore  must  be  held  to  a  performance  of  his 
contracts.  Andrus  v.  People's  Loan  &  Savings  Association,  94  Fed. 
675,  36  C.  C.  A.  336 ;  Manship  v.  New  South  Building  &  Loan  Asso- 
ciation (C.  C.)  110  Fed.  854;  Association  v.  Abbott,  86  Tex.  224, 
20  S.  W.  118.  Only  in  event  the  subscription  for  shares  of  stock  by 
Brazelton  and  the  loan  or  advance  to  him  and  his  wife  were  considered 
as  one  transaction,  resulting  in  the  amounts  paid  in  stock  subscriptions 
being  applied  as  pa3mients  on  the  advance  or  loan,  could  the  transaction 
be  held  to  be  usurious,  as  the  bond  for  the  advance  or  loan  simply 
calls  for  10  per  cent,  interest,  payable  monthly  in  advance,  from  the  date 
of  the  making  until  the  same  is  satisfied. 

Six  hundred  of  the  $1,000  advanced  at  the  request  of  the  appellees 
was  used  by  the  Southern  Association  in  the  purchase  of  an  indebted- 
ness and  purported  mechanic's  lien  held  by  the  Texas  Building  &  Loan 
Association  of  Corsicana,  Tex.,  against  the  homestead  of  the  appellees. 
It  is  the  contention  of  the  appellees  that  the  transaction  by  whidi  they 
became  indebted  to  the  Texas  Association  was  tainted  witti  usury,  and 
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fhat  their  obligation  in  the  hands  of  the  appellant  is  affected  with  this 
vice.  The  facts  of  this  transaction,  as  disclosed  by  the  record,  are  as 
follows :  In  April,  1893,  J.  S.  Brazelton  and  his  wife,  Laura  P.  Brazel- 
ton,  purchased  certain  lots  in  the  city  of  Waco  for  a  homestead.  A 
house  was  erected  on  these  lots  during  the  month  of  December,  1893, 
which  was  occupied  as  a  residence  by  them  on  January  8, 1894.  Subse- 
quent to  the  erection  of  the  house  and  the  occupanoy  of  the  premises  as 
a  homestead,  and  on  January  18,  1894,  Brazelton  and  his  wife,  for  the 
purpose  of  recouping  his  business  for  money  withdrawn  from  it  in  mak- 
ing payments  for  the  building,  borrowed  $800  from  the  Texas  Associa- 
tion. For  and  in  consideration  of  this  loan  they  gave  their  note  to  this 
association  for  $1,200,  in  terms  and  figures,  as  follows : 

''Homestead  Uen.    $1,200.00.  Gorslcana,  Texas,  Janaary  18,  1894. 

"For  raltie  received  we  promise  to  pay  to  the  Texas  Building  &  Loan  As- 
sociation, or  order,  at  their  office,  in  Gorsicana,  Texas,  ttie  sum  of  twelve 
hundred  and  no/100  dollars,  payable  in  60  monthly  instalments  of  twenty 
and  no/100  dollars  each,  the  first  instalment  to  be  paid  on  the  18th  day  of 
February,  1894,  and  one  instalment  on  the  18th  day  of  each  succeeding  month 
thereafter  until  the  whole  sum  is  paid,  conditioned  that  if  any  instalment 
becomes  due  and  remains  unpaid  for  ten  days  thereafter,  then,  at  the  option 
of  the  holder  of  this  note,  the  whole  sum  remaining  unpaid  shall  become  im- 
mediately due  and  payable ;  instalments  not  paid  when  due  shall  in  any  and 
all  events  bear  Interest  at  the  rate  of  ten  per  cent  per  annum  from  date  due 
until  paid ;  conditioned  also,  that  we  will  pay  ten  per  cent  additional  on  the 
amount  then  due  as  attorney's  fee  if  this  note  or  any  part  of  it  is  collected 
by  suit  This  note  Is  given  for  labor  and  material  advanced  us  by  the  Texas 
Building  and  Loan  Association  for  the  improvement  of  our  homestead  prem- 
ises, and  to  secure  the  payment  hereof  we  have  this  day  executed  to  the  said 
Texas  Building  and  Loan  Association  a  lien  on  said  homestead  premises 
superior  to  the  homestead  exemptions,  which  premises  are  described  as  fol- 
lows, to-wit :  All  that  certain  lot  of  land  being  100  x  165  feet  in  the  city  of 
Waco,  Mcljennan  Co.,  Texas,  reference  being  made  to  said  lien  of  even  date 
herewith  for  more  particular  description. 

"[Signed]  J.  S.  Brazelton. 

••Laura  P.  Brazelton." 

At  the  same  tune  a  building  contract  was  entered  into  between  Brazel- 
ton and  his  wife  and  the  Texas  Association  by  the  terms  of  which  a 
purported  mechanic's  lien  was  sought  to  be  fixed  on  their  homestead  to 
secure  this  loan.  The  building  contract  also  purported  to  provide  for 
the  erection  of  a  house,  which  had  in  fact  theretofore  been  erected  on 
the  lots  purchased  by  the  Brazeltons,  and  was  at  that  time  occupied  by 
them  as  a  home.  It  also  recited  that  the  Texas  Association  was  to  pro- 
vide all  material  for  the  erection  of  the  house,  and  was  to  perform  all 
labor  in  its  construction,  and  was  to  receive  in  consideration  therefor 
the  sum  of  $1,200.  This  transaction  was  in  fact  a  loan  by  the  Texas 
Association  to  the  Brazeltons  of  $800  for  and  in  consideration  of 
which  it  received  their  note  for  $1,200,  50  per  cent,  more  than  the 
actual  principal  of  the  loan.  It  was  provided  that  installrrtents  not  paid 
when  due  should  bear  interest  at  the  rate  of  10  per  cent,  per  annum 
from  date  due  until  paid ;  also  that,  if  any  installment  became  due  and 
remained  unpaid,  at  the  option  of  the  holder  of  the  note,  the  whole  sum 
remaining  should  become  immediately  due  and  payable.  This  transac- 
tion was  certainly  usurious.  The  makers  of  the  note  could  set  up  and 
lake  advantage  of  its  usurious  character  as  against  the  Texas  Associa- 
185  P.— 31 
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tion,  but  are  they  in  position  to  urge  the  defense  of  usury  against  the 
appellant,  the  present  holder?  The  Brazeltons  made  written  applica- 
tion to  the  Southern  Association  for  an  advance  or  loan  of  $1,000,  with 
a  part  of  which  to  take  up  the  indebtedness  and  to  purchase  the  lien 
held  by  the  Texas  Association.  Certain  questions  and  answers  formed 
a  part  of  the  application,  and  among  others  are  the  following: 

''(I)  Main  biilldlxi»--wtiat  material?  Frame.  Wbeii  built?  1888.**  «^26) 
lis  tbls  your  homestead?  Yes.  If  so,  bow  long  have  you  lived  on  these  prem- 
ises? 18  months."  ''(80)  Are  there  any  unrecorded  deeds,  mortgages.  Judg- 
ments, mechanic's  Hen,  or  incumbrances  on  this  property?  Yes.  If  so,  for 
what  amount?  $000.00.  In  fSTor  of  whom?  Texas  Building  ft  Loan  Asso- 
clatioB.'' 

As  a  part  of  and  appended  to  the  application  for  the  loan  is  the  fol- 
lowing affidavit: 

"fSHstw  of  Texas,  McLennan  County.  J.  S.  Bracelton  and  wife,  Laura  P. 
Rrtaelton,  being  duly  sworn,  depose  and  say  that  they  made,  and  have  read 
the  above  statements ;  that  they  were  made  for  the  sole  purpose  of  inducing 
th&  Southern  Building  &  Loan  Assodatlon  to  purchase  the  Indebtedness  and 
Mens  above  mentioned,  and  that  the  statements  herein  made  are  true. 
"Witness  our  hands  at  Waco,  Texas,  this  the  18th  day  of  March,  1888. 

''J.  S.  Brazelton. 
'Tiaura  P.  Brazelton." 

The  Southern  Association  made  examination  of  the  building  contract 
entered  into  between  the  Brazeltons  and  the  Texas  Association  and 
of  the  note  for  $1,200  given  the  latter,  and  believing  the  recitations  con- 
tained in  the  contract  and  note,  and  believing  and  relying  on  the  repre- 
sentations that  there  were  $600  still  due  and  owine  upon  the  mechanic's 
lien  contract  and  note,  advanced  this  sum  for  uie  defendants  to  the 
Texas  Association,  thus  purchasing  the  note  and  lien.  The  Brazeltons, 
parties  to  this  usurious  contract,  by  their  affirmative  representations 
made  to  the  Southern  Association,  induced  it  to  rely  upon  the  validity 
of  the  contract,  and  have  in  conscience  estopped  themselves  from  tak- 
ing advantage  of  the  usury  therein.  Webb  on  Usury,  §  439 ;  Jones 
on  Mortgages  (4th  Ed.)  vol.  1,  §  631;  Pomeroy  on  Equity,  vol.  2,  § 
804.  They  are  also  estopped  from  den3dng  that  there  were  $600  still 
due  and  owing  upon  the  mechanic's  lien  contract  and  note  at  the  time 
of  its  purchase  by  the  Southern  Association,  because  of  their  representa- 
tions to  that  enect 

It  is  also  contended  by  appellees  that  the  purported  mechanic's  lien 
given  to  secure  the  debt  to  the  Texas  Association  is  void  and  of  no 
effect,  and  should  be  so  declared  and  held.  The  Constitution  of  the 
state  of  Texas  provides  that  "no  mortgage,  trust  deed  or  other  lien 
on  a  homestead  shall  ever  be  held  to  be  valid  except  for  the  purchase 
inoney  therefor  and  improvements  made  thereon,  *  *  *  whether 
said  mortgage  or  trust  deed  or  other  lien  shall  have  been  created  by 
the  husband  alone,  or  together  with  his  wife."  Article  16,  §  60.  The 
purported  mechanic's  lien  on  their  homestead  given  by  Brazelton  and  his 
wife  to  the  Texas  Association  was  not  given  for  improvemwits  made 
thereon,  but  for  what  was  in  fact  simply  a  usurious  loan  of  money. 
Chief  Justice  Stayton,  in  Texas  Land  &  Loan  Company  y«  Blalock,  76 
Tex.87, 13  3.  W.  13,  says: 
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'Tbe  CkmstltQtlon  f  orblddiiig  the  fixing  on  the  homestead  of  liens  other  than 
each  as  are  therehj  expressly  permitted,  no  estoppel  can  arise  in  fayor  of 
a  lender  who  has  attempted  to  secure  a  lien  on  homestead  In  actual  use  and 
possession  of  the  family,  based  on  declarations  of  the  husband  and  wife  made 
<xrally  or  in  writing  contrary  to  the  fact  To  hold  otherwise  would  prac- 
tical^ abrogate  the  Oonstltutlon.  If  property  be  homestead  In  fact  and  law, 
lenders  must  understand  that  llena  cannot  be  fixed  iq^n  it,  and  that  declara- 
tions of  husband  and  wife  to  the  contrary,  however  made,  must  not  be  relied 
upon.  They  must  further  understand  that  no  designation  of  homestead  con- 
trary to  the  fact  will  enable  parties  to  evade  the  law  and  incumber  home- 
steads with  liens  forbidden  by  the  (Constitution.  Mortgage  Ck>.  v.  Norton,  71 
Tex.  683,  10  S.  W.  801;  Pellat  ▼.  Decker,  72  Tex.  581,  10  S,  W.  606;  Kemp- 
ner  ▼.  Ck)mer,  73  Tex,  208,  11  S.  W.  194." 

The  pretended  mechanic's  liea  is  therefore  void,  notwithstanding 
the  recitations  and  representations,  which,  if  in  fact  true,  would  render 
it  a  valid  lien.  But  appellant  says  that,  even  if  this  lien  was  void  be- 
tween the  original  parties,  the  Southern  Association  was  induced^  by 
appellees  to  purchase  it  in  good  faith,  and  for  a  valuable  consideration, 
and  they  cannot,  therefore,  be  heard  to  contend  that  it  is  invalid. 
While  the  recitals  in  the  mechanic's  lien  contract  between  these  parties 
and  the  Texas  Association  were  false,  and  calculated  to  mislead,  yet  in 
the  written  application  for  the  loan  or  advance  of  $1,000  the  Brazel- 
tons,  in  response  to  the  question  put  to  them  by  the  association,  re- 
vealed the  fact  tfiat  the  house  was  erected  on  the  homestead  in  1893. 
The  purported  contract  for  its  erection  entered  into  with  the  Texas 
Association,  and  by  which  it  was  sought  to  fix  the  mechanic's  lien, 
was  not  executed  until  January  18,  1894.  This  contract  came  into  the 
possession  of  the  Southern  association,  and  was  examined  by  it  before 
the  debt  and  the  lien  securing  it  were  purchased.  So  that  the  associa- 
tion was  put  on  notice  that  the  lien  was  sought  to  be  fixed  on  the  home- 
stead at  a  date  when,  under  the  law,  it  could  not  be  so  fixed.  We  there- 
fore deem  it  unnecessary  to  further  discuss  complainant's  contention 
of  estoppel. 

In  March,  1896,  the  Brazeltons,  being  desirous  of  improving  their 
homestead  by  the  erection  of  an  addition  thereto,  entered  into  a  con- 
tract with  Alex  McKechney,  contractor,  to  make  the  improvements. 
In  consideration  for  furnishing  material,  supplying  labor,  and  complet- 
ing the  improvements,  they  gave  him  their  note  for  $400,  in  terms  and 
figures  as  follows : 

"$400.00.  Waco.  Texas,  March  27th,  1806. 

"Sixty  days  after  date,  for  value  received,  we  promise  to  pay  to  Alex  Mc- 
Kechney or  order,  Four  Hundred  Dollars,  at  Waco,  Texas.  To  bear  interest 
at  the  rate  of  10  per  cent  per  annum  from  maturity.  And  further  hereby 
agree  that  if  said  note  is  not  paid  when  due,  to  pay  all  costs  necessary  for  col- 
lection, including  ten  per  cent  for  attorney's  fees.  Secured  by  mechanic's 
lien  on  our  homestead. 

"Due .    No. w  J.  S.  Brazelton. 

•'Laura  P.  Brazelton.** 

A  mechanic's  lien  was  duly  given  to  secure  this  note.  Upon  applica- 
tion of  the  Brazeltons,  the  note  and  lien  were  purchased  by  the  South- 
em  Association.  The  lien  was  held  by  it  as  security  for  the  payment 
of  the  bcMid  of  $1,000  executed  by  the  Brazeltons  in  extension  and  re- 
newal of  their  indebtedness.  No  contention  is  made  that  this  is  not 
a  valid  and  eflFective  lien.    It  is  contended,  however,  that  the  lien  cannot 
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be  held  to  secure  the  payment  of  the  attorney's  fee  jjrovided  for  in  the 
note.  On  the  authonty  of  the  case  of  Ham  v.  Building  Association, 
96  Tex.  79,  65  S.  W.  176,  we  so  hold. 

The  views  herein  expressed  being  held  by  a  majority  of  the  court, 
the  decree  rendered  in  the  court  below  will  be  reversed,  and  a  decree 
will  be  entered  awarding  appellant  judgment  for  the  principal  sum  of 
the  bond,  with  interest  thereon  at  the  rate  of  10  per  cent,  per  annum 
from  September  28,  1902,  and  attorney's  fees  as  provided  in  the  bond; 
decreeing  the  establishment  and  foreclosure  of  the  mechanic's  lien 
originally  given  to  McKedmey  for  $400  and  interest  upon  the  premises 
described ;  and  also  decreeing  the  establishment  and  foreclosure  of  the 
lien  on  the  shares  of  stock  given  as  collateral  security  to  the  bond. 
Costs  against  appellees. 


INDIAN  LAND  &  TRUST  CX).  v.  SHOENFBLT  et  aL 

(Circuit  Ck)urt  of  Appeals,  Eighth  Circuit    March  4.  1905.) 

Na  2,077. 

1.  Bquttt— JuBiSDicnoN— Fedebal  Courts— Remedy  at  Law  Adequate. 

The  Constitution  and  act  of  Congress  deny  the  national  courts'  jarisdic- 
tion  in  equity  where  the  eomplalnant  has  a  plain,  adequate,  and  com- 
plete remedy  at  law. 

[Ed.  Note.^For  cases  in  point,  see  toI.  19,  Cent  Dig.  Equity,  |{  121- 
166.1 

2.  SAifE— No  JuBisDicnoN  TO  Enjoin  Singlb  Tbespabs. 

A  court  of  equity  has  no  jurisdiction  to  enjoin  a  single  trespass  upon 
agricultural  land  where  the  probable  injury  is  not  shown  to  be  destructive 
of  any  part  of  the  real  property  or  irremediable,  because  an  action  at  lav 
for  damages  will  afford  adequate  satisfaction. 

[Ed.  Note.— For  cases  in  point  see  toI.  27,  Cent  Dig.  Injunction,  S  98w] 
8.  Same— Pleading— Averment  of  Irbep arable  Injury. 

The  averment  of  irreparable  injury  is  futile,  in  the  absence  of  allega- 
tions of  facts  from  which  the  court  can  see  that  irremediable  miscblef 
may  be  apprehended  from  the  threatened  wrong. 

[Ed.  Note. — For  cases  in  point  see  vol.  27,  Cent  Dig.  Injunction,  |  232.] 

i.  Sams— Facts  and  Decision. 

Averments  in  a  bill  that  the  owner  of  a  leasehold  estate  for  five  yean 
In  200  acres  of  agricultural  land,  upon  which  Its  tenant  had  planted  a 
crop,  is,  with  his  tenant  about  to  be  removed  from  80  acres  of  the  land 
by  one  without  right  that  the  complainant  paid  $150  for  the  leasehold 
and  $80  for  the  improvements  on  the  premises,  and  that  it  will  suffer 
irreparable  injury  from  the  threatened  eviction,  state  no  ground  of 
equitable  cognizance. 

S.  Same— Practice— Dismissal  for  Want  or  Jurisdiction. 

Where  a  court  of  equity  has  no  Jurisdiction  of  a  suit  the  decree  of 
dismissal  must  expressly  adjudge  that  it  is  rendered  upon  that  groimd, 
or  must  expressly  provide  that  it  is  made  without  prejudice. 

[Ed.  Note. — For  cases  In  point  see  vol.  19,  Cent  Dig.  Equity,  %  TTl.] 

A  general  decree  of  dismissal,  without  more,  renders  all  the  issues  pre- 
sented in  the  case  res  adjudicata,  and  constitutes  a  bar  to  an  action  at 
law  for  the  same  cause. 

[Ed.  Note. — For  cases  in  point,  see  voL  80b  Cent  Dig.  Judgment,  U 
1028-1045.] 

(Syllabus  by  the  Court.) 


Digitized  by 


Google 


INDIAN  LAND  <fc  TRUST  OO.  V.  SHOENFELT.  485 

Appeal  from  the  United  States  Court  of  Appeals  in  the  Indian  Ter- 
ritoiy. 

The  Indian  Land  &  Trust  Ck)mpan7,  a  corporation,  exhibited  Its  bill  In 
equity  against  J.  Blair  Shoenfelt,  United  States  Indian  agent,  Samantba  Har- 
nett, and  T.  A.  Bamett,  the  guardian  of  Bally  Hodge,  a  minor,  in  the  United 
States  Ck>urt  in  the  Indian  Territory,  in  the  Western  District  at  Muskogee. 
The  material  averments  of  the  bill  disclosed  these  facts :  In  August,  1902, 
Samantha  Bamett,  the  mother  of  the  minor,  Sally  Hodge,  and  one  Luke 
Nevins,  her  stepfather,  leased  to  the  complainant,  a  corporation,  for  the  term 
of  five  years  from  January  1,  1908,  and  for  a  rental  of  $150,  and  any  improve- 
ments there  might  be  upon  the  premises  at  the  end  of  the  term,  200  acres  of 
land,  80  acres  of  which  were  owned  by  Sally  Hodge  and  120  by  Samantha 
Barnett.  Bamett  claimed  to  have  some  Improvements  upon  this  laud,  and 
the  complainant  paid  him  $80  for  them.  Thereupon  the  trust  company  leased 
the  land  to  one  He3rtz,  who  planted  a  crop  upon  It  At  the  instance  of  Sa- 
mantha Bamett,  letters  of  guardianship  of  Sally  Hodge,  the  minor,  were  la- 
sued  by  the  court  to  Bamett  Bamett  and  Samantha  Bamett  were  insolvent 
Shoenfelt,  the  United  States  Indian  agent  threatened  to  remove  the  complain- 
ant and  its  tenant  from  the  80  acres  of  land  owned  by  Sally  Hodge  at  the 
instigation  of  Bamett  and  Samantha  Bamett  and  such  a  removal  would 
Irreparably  injure  the  complainant  Samantha  Bamett  and  Sally  Hodge 
were  Creek  Indians,  who  had  been  in  possession  of  the  land  as  their  allot- 
ments for  more  than  a  year,  and  Shoenfelt  as  Indian  agent  had  no  jurisdic- 
tion or  authority  to  remove  the  complainant  or  Its  tenant  therefrom.  The 
prayer  of  the  trust  company  was  that  the  defendants  should  be  enjoined  from 
interfering  with  the  possession  of  the  land,  and  that  Shoenfelt  the  Indian 
agent  should  be  forbidden  from  taking  the  possession  of  it  from  the  complain- 
ant and  delivering  it  to  the  defendant  Bamett  as  the  guardian  of  Sally 
Hodge,  the  minor.  A  general  demurrer  to  this  bill  was  sustained,  and  the 
suit  was  dismissed.  The  United  States  Court  of  Appeals  for  the  Indian  Ter- 
ritory afBrmed  this  decree,  and  its  decree  of  affirmance  is  here  challenged  by 
appeal 

Preston  C.  West,  for  appellant 

Horace  L.  Dyer  (David  P.  Dyer  and  fiert  D.  Nortoni,  on  the  brief), 
for  appellees. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  seventh  amendment  to  the  Constitution  of  the  United  States, 
which  has  been  extended  over  the  Indian  Territory  by  act  of  Congress 
(26  Stat  pp.  81-96,  c.  182,  §  31),  provides  that  "in  suits  at  common 
law  where  the  value  in  controversy  exceeds  twenty  dollars  the  right 
to  trial  by  jury  diall  be  preserved  and  no  fact  tried  by  jury  shall  be 
otherwise  re-examined  by  any  court  in  the  United  States  than  accord- 
ing to  the  rules  of  the  common  law."  Congress  has  enacted  that  "suits 
in  equity  shall  not  be  sustained  in  either  of  the  courts  of  the  United 
States  in  any  case  where  a  plain,  adequate  and  complete  remedy  may 
be  had  at  law."  Rev.  St.  §  723  [U.  S.  Comp.  St.  1901,  p.  683].  In 
Hipp  V.  Babin,  19  How.  271,  278,  15  L.  Ed.  633,  the  Supreme  Court, 
declared  that  "whenever  a  court  of  law  is  competent  to  take  cognizance 
of  a  right,  and  has  power  to  proceed  to  a  judgment  which  affords  a 
plain,  adequate,  and  complete  remedy,  without  the  aid  of  a  court  of 
equity,  the  plaintiff  must  proceed  at  law,  because  the  defendant  has  a 
constitutional  right  to  a  trial  by  jury."    Thomas  v.  Council  Bluffs 
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Canning  Co.,  34  C.  C.  A.  428,  431,  92  Fed.  422,  424.  Although  this 
objection  to  the  jurisdiction  in  equity  of  a  national  court  is  not  made  by 
demurrer,  plea,  or  answer,  or  suggested  by  counsel,  it  is  the  duty  of 
the  court,  where  it  clearly  exists,  to  recognize  it  of  its  own  motion  and 
to  give  it  effect.  Lewis  v.  Cocks,  28  Wall.  466,  470,  23  L.  Ed.  70; 
Hipp  V.  Babin,  19  How.  271,  278,  16  L.  Ed.  633. 

A  court  of  equity  has  no  jurisdiction  to  enjoin  a  single  trespass  upon 
agricultural  land  where  the  probable  injury  is  not  shown  to  be  destruc- 
tive of  any  part  of  the  real  prc^erty,  or  irremediable,  and  an  action  at 
law  for  damages  will  afford  adequate  satisfaction.  Jerome  v.  Ross, 
7  Johns.  Ch.  315,  331,  332,  11  Am.  Dec.  484;  Troy  &  B.  R.  Co.  v.  B. 
H.  T.  &  W.  R.  Co.,  86  N.  Y.  107,  126;  Hart  v.  The  Mayor,  8  Paige, 
Ch.  213,  214;  Akrfll  v.  Selden,  1  Barb.  316,  817;  Beach  on  Injunc- 
tions, §  34. 

The  averment  of  irreparable  injury  in  a  bill  is  futile,  in  the  absence 
of  allegations  of  facts  from  which  the  court  can  see  that  irremediable 
mischief  may  be  reasonably  apprehended  from  the  threatened  wrong. 
Mechanics'  Foundry  v.  Ryall,  76  Cal.  601,  603,  17  Pac.  703;  Mc- 
Henry  v.  Jewett,  90  N.  Y.  68,  62 ;  1  High  on  Injunctions,  §  722 ;  Beach 
on  Injunctions,  §  34. 

The  threatened  wrong  the  perpetration  of  which  the  complainant 
seeks  to  enjoin  is  the  removal  of  itself  and  its  tenant  from  80  acres 
of  agricultural  land  by  the  defendant  Shoerifelt,  the  United  States  In- 
dian agent  to  the  Five  Civilized  Tribes.  There  is  no  allegation  in  the 
bill  that  Shoenfelt  is  unable  to  respond  to  any  damages  which  he  may 
inflict  by  this  removal,  or  that  he  is  insolvent.  The  bill  contains  a 
bald  averment  that  irreparable  injury  will  be  inflicted  upon  the  com- 
plainant by  its  removal  from  (he  land,  but  it  contains  no  allegation  of 
any  facts  from  which  the  court  can  see  or  infer  that  any  irremediable 
mischief  will  result.  On  the  other  hand,  it  contains  averments  which 
disclose  the  fact  that  the  only  legal  injury  which  could  be  caused  by 
the  threatened  wrong  would  be  the  loss  by  the  complainant  and  its 
tenant  of  the  value  of  the  leasehold  estate  they  claim  to  own  for  the 
remainder  of  its  term,  and  this  loss  is  perfectly  capable  of  ascertainment 
and  compensation  in  damages.  If  Shoenfelt,  the  Indian  agent,  has  the 
jurisdiction  and  lawful  authority  to  remove  the  complainant  and  its 
tenant  from  the  land  of  the  minor,  the  damages  that  may  result  to  the 
complainant  from  that  act  will  inflict  upon  it  no  legal  injury,  and  will 
afford  no  ground  for  an  action  at  law,  and  the  threat  of  that  removal 
presents  no  basis  for  the  maintenance  of  a  suit  in  equity.  If,  on  the 
other  hand,  as  the  complainant  avers,  Shoenfelt,  as  Indian  agent,  has 
no  lawful  right  or  authority  to  effect  such  a  removal,  he  will  be  per- 
sonally liable  to  the  complainant  for  all  the  injury  the  removal  inflicts 
(Bates  V.  Clark,  96  U.  S.  204,  209,  24  L.  Ed.  471),  and  an  action 
against  him  for  the  damages  resulting  will  afford  to  the  complainant  a 
plain,  adequate,  and  complete  remedy  at  law.  For  this  reason  the 
United  States  Court  for  the  Western  District  of  the  Indian  Territory 
had  no  jurisdiction  of  this  suit  in  equity,  and  it  should  have  been  dis- 
missed without  prejudice  to  an  action  at  law,  or  upon  the  express 
ground  that  the  court  was  forUdden  by  the  Contitutioa  and  the  act  of 
Congress  to  take  jurisdiction  of  it  in  equity* 


Digitized  by 


Google 


AMERICAN  SUBBTT  GO.  V.  CHOCTAW  CONST.  OO.  487 

Because  the  trial  court  had  no  jurisdiction  of  this  suit,  this  case  does 
not  present  for  the  consideration  of  this  court  the  question  whether 
or  not  a  lease  for  five  years  by  the  parent  or  natural  guardian  of  a 
Creek  Indian,  who  b  a  minor,  of  her  allotment  of  agricultural  land,  is 
valid,  and  it  is  believed  to  be  unwise  to  consider  or  determine  that  ques^ 
tion  until  a  case  arises  which  fairly  presents  it,  in  view  of  the  fact 
that  so  many  other  questions  necessarily  involved  in  other  suits  pending 
here  are  awaiting  the  consideration  and  decision  of  this  court. 

The  record  in  this  case  does  not  disclose  whether  the  decree  of  dis- 
missal of  the  court  below  contains  a  provision  which  clearly  shows  that 
the  suit  was  dismissed  because  the  court  had  no  jurisdiction  of  it  in 
equity,  or  a  provision  that  it  was  dismissed  without  prejudice.  It  does, 
however,  contain  an  opinion  upon  the  merits  of  the  case,  from  which 
it  is  inferred  that  the  decree  evidences  a  dismisMd  upon  the  merits.  A 
general  decree  of  dismissal  of  a  suit  in  equity,  without  more,  renders 
all  the  issues  in  the  case  res  ad  judicata,  and  constitutes  a  bar  to  an 
action  at  law  for  the  same  cause.  Hence,  when  a  court  of  equity  has 
no  jurisdiction  of  a  suit,  the  decree  of  dismissal  must  expressly  adjudge 
that  it  is  rendered  for  that  reason,  or  must  expressly  provide  that  it  is 
made  without  prejudice,  to  the  end  that  the  complainant  may  rtsott 
to  his  action  at  law  for  any  damages  he  may  sustain  if  he  is  so  advised. 
Mitchell  V.  Dowell,  105  U.  S.  430,  26  L.  Ed.  1142;  Cecil  National 
Bank  v.  Thurber,  69  Fed.  913,  914,  8  C.  C.  A.  365,  367;  Russell  v. 
Clark,  7  Cranch,  69,  90,  3  L.  Ed.  271 ;  Hooven,  Owens  &  Rentschler 
Co.  V.  John  Featherstone's  Sons,  49  C.  C.  A.  229,  233,  111  Fed.  81, 
86;  House  v.  Mullen,  22  Wall.  42,  46,  22  L.  Ei  838;  U.  S.  v.  Pine 
River  Logging  &  Improvement  Co.,  78  Fed.  319,  325,  24  C.  C.  A.  101, 
107 ;  Speer  v.  Board  of  County  Commissioners,  88  Fed.  749,  762,  32 
C.  C.  A.  101, 105. 

The  decrees  of  the  courts  in  the  Indian  Territory  are  reversed,  and 
the  case  is  remanded  with  directions  to  the  United  States  Court  in  the 
Western  District  of  the  Indian  Territory,  at  Muskogee,  to  enter  a  de- 
cree of  dismissal  of  the  suit  which  shall  adjudge  in  die  decree  that  the 
suit  is  dismissed  because  the  court  has  no  jurisdiction  in  equity  of  the 
alleged  cause  of  action,  or  which  shall  adjudge  that  the  suit  is  dis- 
missed without  prejudice  to  an  action  at  law  for  the  same  cause  pre- 
sented in  this  suit 


AMERICAN  SURETY  CO.  T.  CHOCTAW  CONST.  CO.  et  aL 

(drcnlt  Court  of  Appeals,  Elgbth  Clrcolt    March  1*  190S.> 

No.  1,962. 

1.  S^;AIr-^lN8TBUCTI0NB--BASI8    IH     ETIDBNCB* 

A  trial  court  is  not  required  to  Instruct  a  Jury,  at  the  instance  of  de- 
fendant, coDcernlng  a  defense  which,  as  a  matter  of  law,  is  insufficiently 
supported  by  the  eyidenoe. 

2.  Pbinoipax.  and  StmETT— Ai^raATioH  Gw  OomsACfT— Rights  or  Obltoek. 

Where  a  contract  for  materials  to  be  famished  for  the  constmction  of 
a  railroad  did  not  refer  to  any  survey,  plat,  or  map,  nor  to  any  specific 
Intermediate  route  which  the  railroad  would  follow,  it  was  Qp^i  to  the 
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construction  company  to  make  any  reasonable  selection  of  roiitea  between 
tile  designated  termini ;  and  tbe  selection  of  one  route  Instead  of  another 
did  not  constitute  a  change  In  the  contract  for  materials,  In  such  sense 
as  to  relieve  the  materialman's  surety  from  liability  for  the  materialman's 
default 

H>  GONIUACTSr-AonOZTS—DEFENSBS— EVIDENCS-^SUFriCIBIVOT. 

In  an  action  for  the  failure  of  a  contractor  to  furnish  railroad  ties  In 
accordance  with  his  contract,  evidence  lield  sufficient  to  present  for  the 
consideration  of  the  jury  the  defense  of  plaintiff's  violation  of  its  obli- 
gation under  the  same  contract  to  furnish  the  motive  power  for  the  trans- 
portation of  other  ties. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Arkansas. 

The  Choctaw  Oonstructlon  Company  and  the  Choctaw,  Oklahoma  ft  Gulf 
Railroad  Company  sued  the  American  Surety  Company  to  recover  damages 
alleged  to  have  been  sustained  by  the  failure  of  certain  contractors,  for  whom 
the  defendant  was  surety,  to  fulfill  a  contract  for  the  sale  and  delivery  of 
railroad  ties.  The  construction  company  was  engaged  in  building  a  railroad 
in  Arkansas,  and  the  ralhroad  company  was  engaged  in  building  one  in  the 
Indian  Territory.  They  contemplated  a  connection  of  their  lines  by  building 
from  Howe  Junction,  in  the  territory,  to  within  five  miles  of  Little  Rock,  Ark., 
a  distance  of  about  160  miles.  With  this  in  view,  they  jointly  contracted  with 
Graham  ft  Miller,  who  were  termed  the  contractors,  for  the  ties  that  were  nec- 
essary for  the  new  construction.  The  contract,  which  was  in  writing,  speci- 
fied the  prices  of  the  several  kinds  of  ties,  and  contained  a  clause  providing 
that,  if  the  contractors  failed  to  perform  their  obligations,  the  Choctaw  Com- 
panies might  procure  the  ties  elsewhere,  and  collect  from  them  any  additional 
expense  thereby  incurred.  There  was  also  a  provision  that  the  contractors 
should,  within  a  fixed  period,  ship  over  the  railroad  lines  of  those  companies, 
when  completed,  to  South  McAlester,  in  the  Indian  Territory,  not  less  than 
250,000  ties  for  commercial  use,  at  an  agreed  freight  rate  of  12  cents  per  tie. 
For  a  better  understanding  of  this  provision,  it  should  be  stated  that  Graham 
ft  Miller  had  a  contract  to  furnish  another  railroad  company  the  ties  which 
would  be  shipped  to  South  McAlester  at  a  price  which  would  produce  a  net 
profit  to  them  of  5  cents  per  tie,  and  it  was  claimed  that  the  12-cent  freight 
rate  was  a  concession,  and  one  of  the  principal  inducements  which  led  them 
to  enter  Into  the  contract  before  us.  Graham  &  Miller,  as  principals,  and  the 
American  Surety  Company,  as  surety,  executed  to  the  Choctaw  Companies  a 
bond  in  the  penal  sum  of  $15,000,  conditioned  that  the  principals  should  per- 
form all  of  their  undertakings  under  the  contract 

The  contractors  failed  to  fully  comply  with  their  contract,  and  the  suit 
against  the  surety  company  was  for  the  damages  alleged  to  have  been  caused 
by  their  default,  which  were  laid  at  the  sum  of  $14,735.00.  During  the  trial 
the  surety  company  withdrew  its  denials  of  the  correctness  of  the  items  com- 
posing the  plaintiffs'  claim  and  rested  Its  defense  upon  three  affirmative  propo- 
sitions: (1)  Fraud  practiced  by  the  plaintiffs  upon  Graham  &  Miller  in  in- 
ducing them  to  enter  into  the  contract ;  (2)  a  change  in  the  contract,  operating 
to  release  the  surety  on  the  bond ;  (8)  damages  sustained  by  GiUham  ft  Miller 
by  reason  of  the  refusal  of  the  Choctaw  Companies  to  transport  the  260,000 
commercial  ties  to  South  McAlester,  thereby  depriving  the  former  of  a  large 
profit  In  their  sale. 

The  defense  of  fraud  was  based  upon  the  following  contentions:  For  a 
part  of  the  distance  between  the  termini  of  the  new  line  to  be  constructed,  the 
Choctaw  Companies  had  under  consideration  three  routes,  of  which  they  made 
preliminary  surveys.  The  first,  known  as  the  Dutch  Creek  route,  was  soon 
discarded.  The  other  two  were  known  as  the  Sugar  Creek  and  the  Boonevllle 
routes.  They  covered  about  00  or  70  miles  of  an  intermediate  portion  of  the 
contemplated  line.  Thore  was  evidence  tending  to  show  that  along  ttie  Sugar 
Creek  route  there  was  an  abundance  of  timber,  within  the  usual  hauling  dis- 
tance, from  which  ties  could  be  cut,  and  that  there  was  a  scarcity  of  such  tim- 
ber along  a  portion  of  the  Boonevllle  route.    It  was  claimed  that,  before  Gra* 


Digitized  by 


Google 


AMKRTOAN  SUBBTT  OO.  Y.  CHOCTAW  CONST.  CO.  489 

bam  ft  Miller  made  their  bid  to  furnish  ties,  they  were  informed  by  an  au- 
thorized official  of  the  Choctaw  Companies  that  the  Sugar  Creek  route  had 
been  adopted,  and  that  they  entered  into  the  contract  upon  the  faith  of  that 
information,  and  after  an  examination  of  the  timber  along  the  line  of  survey, 
although,  as  a  matter  of  fact,  when  they  signed  the  contract  the  Booneville 
route  had  been  official^  selected  as  the  permanent  location.  It  was  also 
claimed  that  the  deficiency  of  tie  timber  along  the  line  of  the  latter  route  was 
the  cause  of  the  default  of  the  contractors,  and  that  the  official  of  the  Choctaw 
Companies  who  had  to  do  with  the  matter  perpetrated  a  fraud  upon  them  by 
a  false  representation  as  to  the  line  on  which  the  road  would  be  built 

The  defense  that  the  contract  with  Graham  &  Miller  had  been  altered,  and 
that  the  surety  was  thereby  released,  was  based  substantially  upon  the  con- 
tention that  there  had  been  a  change  of  the  route  which  was  in  contemplation 
when  the  contract  was  made. 

The  Circuit  Court  refused  to  instruct  the  jury  upon  the  question  of  fraud, 
and  also  declined  to  submit  to  the  Jury  the  defense  of  damage  to  the  contract- 
ors growing  out  of  the  refusal  to  transport  the  commercial  ties.  The  ques- 
tion concerning  a  change  in  the  contract  was  submitted  to  the  jury  under  the 
instructions  of  the  court,  and  was  determined  by  them  in  favor  of  the  plain- 
tlif s.  A  verdict  was  returned  against  the  surety  company  for  the  sum  of  $15,- 
123.68;  being  the  amount  of  the  plaintiffs'  claim,  and  presumably  accrued 
Interest    From  the  judgment  thereon  this  proceeding  in  error  was  prosecuted. 

G.  B.  Rose  and  Charles  Claflin  Allen  (John  D.  Johnson  and  Eben 
Richards,  on  the  brief),  for  plaintiff  in  error. 
J.  M.  Moore  (W.  B.  Smith,  on  the  brief),  for  defendants  in  error. 

Before  SANBORN,  VAN  DEVANTER,  and  HOOK,  Circuit 
Judges. 

HOOK,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

1.  The  Circuit  Court  properly  declined  to  give  the  instruction 
upon  the  question  of  fraud  which  was  tendered  by  the  surety  com- 

.  pany.  A  thorough  examination  of  the  record  discloses  no  warrant 
for  that  ^ound  of  contention,  and  a  trial  court  is  not  required  to  in- 
struct a  jury,  at  the  instance  of  a  defendant,  concerning  a  defense 
which,  as  n^atter  of  law,  is  insufficiently  supported  by  the  evidence. 

2.  Much  of  the  charge  of  the  court  and  the  briefs  of  counsel  is 
devoted  to  a  consideration  of  the  defense  that  the  contract,  for  the 
faithful  performance  of  which  the  surety  company  obligated  itself, 
was  changed,  and  that  the  surety  company  was  thereby  released 
from  liability  upon  the  bond.  We  are  unable  to  perceive  any  merit 
in  this  defense.  The  contractors  knew  when  they  went  over  the 
Sugar  Creek  route  that  the  survey  was  merely  preliminary,  and  that 
there  had  been  no  permanent  location  of  the  line.  There  was  no 
contract  or  agreement,  either  express  or  implied,  binding  the  con- 
structing companies  to  the  selection  of  that  particular  route.  The 
Booneville  or  northern  route  was  finally  selected  as  the  permanent 
line  on  October  29,  1898,  and  the  contract  and  bond  now  in  contro- 
versy were  executed  on  the  12th  of  the  following  December.  There 
is  nothing  whatever  in  either  of  those  instruments  even  remotely  in- 
dicating that  the  Sugar  Creek  route  was  intended.  The  termini  of 
the  contemplated  line  of  railroad  as  specified  in  the  contract  were 
not  changed.  The  Booneville  and  Sugar  Creek  surveys  covered 
but  an  intermediate  portion  of  the  contemplated  line  of  railroad. 
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and  both  of  them  ran  in  the  same  general  direction.  In  a  raiboad 
sense,  they  were  parallel,  being  at  their  point  of  widest  separation 
but  a  few  miles  apart.  They  diverged  and  came  together  at  com- 
mon points.  The  Booneville  route  was  in  the  general  line  of  con- 
nection between  the  termini  specified  in  the  contract,  and,  under 
the  terms  of  that  instrument,  its  selection  was  open  to  the  con- 
structing companies,  in  the  fair  fulfillment  of  their  obligations  un- 
der the  cqntract.  Had  the  contractors  desired  to  restrict  the  com- 
panies to  any  particular  line  or  route,  they  should  have  caused  a 
stipulation  to  that  effect  to  be  inserted  in  the  contract,  or  have  made 
suitable  reference  to  some  map,  plat,  or  other  accompanying  in- 
strument to  accomplish  the  same  result.  The  problem  of  selection 
between  the  two  routes,  as  presented  to  the  railroad  officials,  was 
simply  one  of  expediency,  which  to  a  greater  or  less  degree  presents 
itself  in  the  construction  of  every  railroad  of  appreciable  length. 
If  one  contracting  to  furnish  materials  for  the  construction  of  a 
railroad  does  not  limit  it  to  a  certain  line,  route,  or  survey,  the  op- 
tion of  reasonable  selection  between  the  termini  is  open  to  the  con- 
structing company.  Of  course,  this  does  not  mean,  as  counsel  con- 
tend, that  a  surety  for  the  faithful  performance  of  a  contract  to  con- 
struct a  railroad  between  two  specified  cities  could  be  held  respon- 
sible for  a  failure  of  his  principals  to  construct  a  railroad  between 
other  cities  widely  distant  from  those  mentioned.  There  was  no 
reference  in  the  contract  before  us  to  any  survey,  plat,  map,  or  to 
any  specific*  intermediate  route ;  and  the  line  which  was  actually 
adopted,  and  on  which  the  road  was  finally  constructed,  was  fully 
within  the  letter  of  the  contract.  We  are  unable  to  see  that,  under 
the  facts  in  the  case  which  were  either  conceded  or  fully  proved, 
the  contract  was  changed  at  all ;  and  this  makes  unnecessary  a  con- 
sideration of  the  question  whether  a  change  in  a  contract  must  be . 
a  material  one,  to  effect  a  release  of  a  surety. 

3.  There  was  evidence  which  tended  to  show  that  Graham  A 
Miller  had  a  contract  to  furnish  the  Missouri,  Kansas  &  Texas 
Railway  Company  with  ties  at  a  price  which,  after  deducting  the 
cost  of  production,  transportation,  and  delivery,  would  have  yielded 
them  a  profit  of  5  cents  per  tie ;  that,  after  the  completion  of  the 
railroad  of  the  Choctaw  Companies,  there  were  certain  ties  along 
the  line  which  were  cut  by  subcontractors  of  Gra,^am  &  Miller,  and 
were  available  for  use  under  that  contract ;  that,  although  Graham 
&  Miller  were  embarrassed  by  lack  of  funds  of  their  own  to  pay 
for  the  ties,  the  Missouri,  Kansas  &  Texas  Q>mpany  stood  ready  to 
pay  for  them  when  they  were  inspected  and  loaded  upon  the  cars, 
and  that  difficulty  would  thereby  have  been  avoided ;  that  the  last- 
mentioned  company  was  also  ready  to  furnish  the  cars  for  the  trans- 
portation of  the  ties  to  South  McAlester,  the  place  of  delivery,  but 
the  Choctaw  Companies,  in  violation  of  their  express  obligation,  re- 
fused to  furnish  the  motive  power  for  their  movement.  The  evi- 
dence upon  this  subject  was  sufficient  to  require  its  submission  to 
the  jur^,  and  the  Circuit  Court  should  not  have  withdrawn  that  de- 
fense n-om  their  consideration.  It  should  be  observed,  however,, 
that,  viewing  the  evidence  in  a  light  most  favorable  to  the  surety 
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company,  the  damage  proved  to  have  been  sustained  by  their  prin- 
cipals by  reason  of  the  default  of  the  Choctaw  Companies  might 
have  amounted  to,  but  could  not  have  exceeded,  the  sum  of  $2,000. 
The  order  will  therefore  be  that  if,  within  30  days  after  this  date,. 
the  defendants  in  error  shall  file  in  the  Circuit  Court  a  remittitur 
and  satisfaction  in  the  sum  of  $2,000,  and  shall  file  a  certified  copy 
of  such  remittitur  and  satisfaction  in  this  court,  the  judgment  as 
so  reduced  will  be  affirmed;  otherwise  it  will  be  reversed,  and. a 
new  trial  awarded.  In  either  event  the  defendants  in  error  shall 
pay  the  costs  of  this  proceeding  in  error. 


KINNBT  et  al.  ▼.  MANITOWOO  COUNTY,  WIS. 

(drcnlt  Court  of  Appeals,  Seventh  Clrcalt    January  10,  190S.) 

No.  1,088. 

!•  Couirrr  BoABi>-<3oiofnTiaE8— AtnnioBXTT--0owTBAOTB. 

Where  a  county  board  empowered  a  committee  to  Inyestigate  and  re- 
port regarding  "the  best  manner  of  raising  funds"  for  the  construction 
of  a  new  courthouse,  and  to  make  recommendations,  and  a  report  In  writ- 
ing, together  with  plans  and  specifications,  on  or  before  a  specified  date, 
such  committee  had  no  authority  to  decide  to  build  the  courthouse,  nor 
to  employ  architects  to  prepare  ''working  plans  and  specifications,"  but 
only  preliminary  plans  and  specifications  for  the  information  of  the  board. 

2.  Samb— Pebfosmarce  or  Auihobitt. 

Where  a  resolution  of  a  county  board  appointed  a  committee  to  pro- 
cure plans  for  a  courthouse  at  a  cost  not  exceeding  $100,000,  the  commit- 
tee had  no  authority  to  contract  with  architects  for  plans  for  a  court- 
house costing  $100,000,  "exclusive  of  heating  and  plumbing." 

8.  SAifS-^BxTEivsioif  ov  Tims. 

Where  a  resolution  of  a  county  board  for  the  construction  of  a  court- 
house empowered  a  committee  to  prepare  and  submit  plans  by  April  1» 
1903,  the  committee  had  no  authority  to  extend  the  time  within  which 
architects  contracted  with  might  prepare  plans  for  submission  to  April 
21,  1908. 

4.  8aMB-^0ITTBAC1>— PKBrOBHANGK. 

Where  plaintiffs  alleged  that  they  contracted  to  furnish  seven  sets  of 
working  plans  for  the  construction  of  a  courthouse,  other  than  prelim- 
inary plans  and  specifications  which  architects  furnish  gratuitously, 
and  only  four  sets  of  plans  and  spedflcations  were  furnished,  which  In 
twenty  different  particulars  failed  to  give  such  detailed  drawings  and 
specifications  as  were  required  for  a  builder's  guidance,  without  plans  for 
heating,  lighting,  or  plumbing,  and  plaintiffs  only  claimed  that  the  plana 
fumlDhed  were  sufficient  to  enable  a  contractor  to  bid  on  the  building, 
there  was  no  performance  of  the  contract  sufficient  to  entitle  plaintiffs 
to  recover  thereon. 

&  Savb— QvARTinc  Vaiabat* 

Where  plaintiffs  contracted  to  furnish  working  plans  and  specifica- 
tions for  a  courthouse,  but  they  were  not  entitled  to  recover  on  the  eon- 
tract,  both  by  reason  of  its  in  validity  and  for  their  failure  to  perform, 
they  could  not  recover  the  value  of  the  use  of  plans  and  specifications 
furnished*  which  were  not  used  except  to  enable  the  county  board  to 
abandon  the  project  of  erecting  the  building,  in  the  absence  of  proof  of 
the  value  of  such  use. 

0.  BAllB-^ONTBACrr  Pbiob. 

The  contract  price  for  such  plans  was  no  erldenoe  of  the  fair  value  ot 
the  use  made  of  the  plana  so  furnished. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

At  the  conclusion  of  the  evidence  ottered  by  plaintiffs  in  error  in  support 
of  the  two  counts  of  their  declaration,  the  court  directed  the  juiy  to  return 
a  yerdict  for  the  defendant 

The  first  count  set  forth  that  on  March  7,  1903,  the  parties  entered  into  a 
written  contract  whereby  the  plaintiffs  agreed  to  furnish  the  defendant  seven 
sets  of  plans,  specifications,  and  detailed  drawings  for  a  courthouse  building 
to-be  erected  at  Manitowoc,  Manitowoc  county,  Wis.,  and  the  defendant  agreed 
to  pay  the  plaintiffs  therefor  $8,500  on  or  before  June  5,  1908 ;  that  the  plain- 
tiffs performed  their  part  of  the  contract,  and  that  the  defendant  accepted 
their  plans,  specifications,  and  detailed  drawings,  but  failed  and  refused  to 
pay. 

The  second  count  averred  that  the  defendant  was  empowered  by  the  statutes 
of  the  state  to  construct  and  maintain  a  courthouse;  that  to  exercise  such 
power  it  is  convenient  and  reasonably  necessary  that  plans,  specifications, 
and  detailed  drawings  be  provided;  that  plaintiffs,  at  the  special  instance 
and  request  of  the  defendant,  through  its  county  board,  furnished  to  the 
defendant  plans,  specifications,  and  detailed  drawings,  which  the  defendant 
accepted,  retained,  and  used;  that  the  defendant  failed  and  refused  to  pay 
therefor ;   and  that  the  true  and  fair  value  thereof  was  $8,500. 

The  evidence  was  this: 

On  November  18,  1902,  the  county  board  adopted  the  following  resolntion: 
^'Whereas,  the  courthouse  of  Manitowoc  county  is  old,  inconvenient  and  un- 
sanitary;  and 

''Whereas,  the  vaults  of  the  various  county  offices  are  crowded  and  incon- 
venient on  account  of  lack  of  space ;  and 

"Whereas,  the  interests  of  the  people  of  Manitowoc  county  demand  better 
and  more  convenient  coun^  offices.    Now,  therefore, 

"Be  it  resolved,  by  the  county  board  of  supervisors  of  Manitowoc  county, 
that  it  is  the  sense  of  this  board  that  said  county  should  Immediately  proceed 
to  the  erection  of  a  more  commodious  and  convenient  courthouse,  at  a  cost 
not  exceeding  one  hundred  thousand  dollars  ($100,000) ;  be  it 

"Further  resolved,  that  the  chairman  of  said  board  be  and  he  hereby  is 
directed  to  appoint  a  committee  of  five  members  from  said  board  to  procure 
plans  and  specifications  of  a  suitable  courthouse  for  Manitowoc  county,  and 
to  investigate  and  report  as  to  what  would  be  the  best  manner  of  raising 
funds  wherewith  to  erect  a  new  courthouse,  and  to  make  such  further  recom- 
mendations relative  to  the  matter  of  erecting  a  courthouse  building  as  they 
may  deem  of  value  to  the  county  board  of  supervisors  of  said  county ;  be  it 

"Fiu*ther  resolved,  that  said  committee  make  and  file  its  report  in  writing; 
together  with  plans  and  specifications,  with  the  county  clerk  of  said  county, 
on  or  before  the  1st  day  of  April,  1908.** 

The  special  committee  of  five  was  appointed,  and,  after  examining  several 
preliminiary  plans  and  specifications  submitted  by  various  architects,  they 
entered  into  the  following  contract  with  the  plaintiffs:  "This  agreement^ 
made  the  7th  day  of  March,  1908,  between  Kinney  &  Detweller,  architects, 
of  Minneapolis,  Minnesota,  parties  of  the  first  part,  and  the  committee  on 
plans  and  specifications  as  appointed  by  the  county  board  of  supervisors  of 
Manitowoc  Ck)unty,  Wis.,  as  per  resolution  adopted  by  the  board  of  coun^ 
supervisors  of  Manitowoc  Gounty,  Nov.  18th,  1902,  party  of  the  second  part, 

"Witnesseth :  That  the  said  parties  of  the  first  part,  for  and  in  considera- 
tion of  the  covenants  and  agreements  hereinafter  contained  and  agreed  to  be 
performed  by  and  on  the  part  of  said  party  of  the  second  part,  hereby 
covenant,  contract,  promise  and  agree  to  furnish  and  provide  seven  sets  of 
plans  and  specifications  and  detail  drawings  for  a  courthouse  building,  to  be 
erected  at  Manitowoc,  Manitowoc  Oounty,  Wis.,  on  lots  1,  2,  8,  4,  9,  10,  11  and 
12  in  block  No.  273,  and  agree  to  have  plans  and  specifications  completed  on  or 
before  April  21,  1903. 

"The  party  of  the  second  part  will,  upon  the  full  and  complete  and  faithful 
performance  of  the .  said  parties  of  the  first  part,  of  all  the  covenants  and 
agreements  hereinbefore  contained  and  by  them  agreed  to  be  performed,  pay 
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to  said  parties  of  the  first  part  a  commission  of  8^  per  cent  on  all  plans  and 
specifications  for  the  said  courthouse  building  furnished  by  the  said  partiea 
of  the  first  part 

**Sald  8%  per  cent  shall  be  based  on  a  building  costing  $100,000.00  not  includ- 
Jng  any  fixtures,  that  is,  heating  or  plumbing  in  building.  Said  8V&  per  cent 
commission  shall  be  paid  by  the  Gounty  of  Manitowoc  on  or  before  June  5th, 
1908.  It  Is  also  further  ain^eed  upon  by  the  party  of  the  second  part,  should 
the  cost  of  building  upon  the  letting  of  contract  go  beyond  the  $100,000.00, 
then  the  parties  of  the  first  part  are  to  receive  their  8^  per  cent  commission 
on  all  work  as  contracted  for  under  their  plans  and  specifications.  Said 
payments  of  percentage  are  to  become  due  when  contracts  are  let" 

The  county  board  did  not  meet  until  May  18, 1903.  At  that  time  the  special 
committee  submitted  two  reports.  In  the  first,  dated  March  25,  1903,  they 
stated  that  they  would  have  no  plans  nor  recommendations  ready  to  submit 
on  April  1,  1903,  the  day  fixed  in  the  board's  resolution,  but  at  some  later 
date  would  be  ready.  In  the  second,  dated  May  14,  1903,  they  reported  their 
actions  fully,  and.  recommended  that  the  plans  and  specifications  prepared  by 
plaintiffs  be  accepted  and  adopted. 

On  May  22,  1908,  plaintiff  Kinney  addressed  the  board  regarding  his  plans 
and  specifications.  On  that  day,  by  a  resolution  duly  adopted,  the  board  in- 
definitely postponed  action  on  the  reports  of  the  special  committee,  and  re- 
jected plaintiffs'  plans  and  specifications  without  giving  any  reasons  therefor. 
At  the  same  time  the  board  assigned  to  another  committee  the  duty  of  col- 
lecting information  respecting  a  courthouse,  the  cost  of  which  should  not  ex- 
ceed $150,000.  This  committee  thought  more  ground  was  needed,  and  there- 
upon the  whole  matter  of  building  a  new  courthouse  was  dropped. 

Plaintiff  E:inney  was  the  only  witness  examined.  He  read  the  resolution 
of  November  18,  1902,  before  making  the  contract  of  March  7,  1903.  He  fur- 
nished only  four  sets  of  plans  and  specifications.  In  twenty  different  particu- 
lars there  was  a  failure  to  give  such  detailed  drawings  and  specifications  as 
are  required  for  a  builder's  guidance.  He  claimed,  however,  that  what  he  did 
submit  was  sufficient  to  enable  a  contractor  to  bid  on  the  building.  His 
plans  did  not  include  heating,  lighting,  or  plumbing;  but  contained  provi- 
sions for  a  heating  plant  in  the  basement,  and  spaces  for  closets  in  various 
parts  of  the  building.  In  his  opinion,  "bids  could  be  received  under  said 
plans  and  specifications  at  $100,000,  exclusive  of  heating,  plumbing,  lighting, 
ventilation,  and  waterworks  fixtures."  He  thought  bids  should  run  from 
$90,000  to  $180,000  for  the  building  exclusive  of  the  items  aforesaid,  which 
items  would  cost  $15,000  additional.  Bids  of  contractors  usually  do  not  vary 
more  than  from  10  per  cent,  lower  to  10  per  cent,  higher  than  the  architect's 
estimate.  Sketches  or  preliminary  plans,  accompanied  by  a  preliminary  spec- 
ification giving  a  description  of  the  building,  the  materials  to  be  used,  and 
the  main  features  of  the  construction,  are  called  plans  both  by  architects  and 
laymen.    Such  plans  are  usually  furnished  without  charge. 

A.  L.  Sanborn,  for  plaintiffs  in  error. 
A.  L.  Hougen,  for  defendant  in  error. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

BAKER,  Circuit  Judge,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

1.  The  first  count  was  not  sustained  by  the  evidence. 

The  county  is  a  territorial  subdivision  of  the  state.  As  a  munici- 
pal corporation,  it  is  an  involuntary  one,  created  by  the  Legislature 
without  regard  to  the  will  of  the  inhabitants,  who  constitute  the 
corporation,  and  whose  property,  through  taxation,  is  liable  for  the 
debts  of  the  corporation.  It  is  nght,  therefore,  that  the  debt-making 
power  be  limited  to  action  taken  by  the  county  board  in  lawful  ses- 
sion, or  to  action  of  a  committee  of  the  board  taken  in  pursuance  o£ 
a  resolution  or  ordinance  of  the  board  adopted  id  lawful  session. 
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The  board,  by  its  resolution,  did  not  lay  upon  the  special  com- 
mittee the  duty  of  building  a  courthouse.  The  resolution,  as  a 
whole,  shows  that  the  board  believed  a  new  courthouse  desirable, 
and  that  a  committee  should  investigate  and  report  regarding  "the 
best  manner  of  raising  funds,"  and  should  submit  "recommendations 
relative  to  the  matter  of  erecting  a  courthouse" ;  but  the  diecision  to 
build  or  not  to  build  was  clearly  with  the  board.  Now,  what  mean- 
ing, in  connection  with  the  committee's  duty  to  investigate  the 
building  question  and  the  matter  of  funds  and  to  submit  their  rec- 
ommendations, should  be  assigned  to  the  words  "procure  plans  and 
specifications"?  If  the  committee  had  been  authorized  to  go  ahead 
and  erect  a  courthouse,  undoubtedly  the  words  would  have  justified 
them  in  engaging  architects  to  furnish  complete,  detailed  working 
plans  and  specifications.  But  when  the  board  reserved  to  them- 
selves the  decision  to  build  or  not,  as  they  might  think  best,  after 
hearing  the  report  of  their  committee,  what  right  had  the  commit- 
tee and  the  plaintiffs  to  suppose  that  the  board  were  ordering  work- 
ing plans?  The  selection  of  an  architect  to  furnish  working  plans 
means  that  the  competition  between  architects  on  their  preliminary 
plans  is  at  an  end.  The  builder — ^in  this  case  the  board — wants  to 
see  the  competitive  preliminary  plans,  and,  after  he  has  decided 
to  go  ahead,  it  is  time  enough  to  procure  the  working  plans.  To 
hold  that  the  board  intended  that  the  committee  should  procure 
working  plans  is  to  convict  the  board  of  the  foolish  extravagance  of 
ordering  working  plans  without  knowing  whether  they  would  want 
the  work  done.  We  think  the  words  "plans  and  specifications"  in 
the  resolution  meant  and  were  intended  to  mean  the  preliminary 
plans  and  preliminary  specifications  described  in  Kinney's  testi- 
mony— z  meaning  in  which  the  words,  in  a  proper  context,  are  com- 
monly taken  by  architects  and  laymen  alike.  The  contract  sued 
upon,  being  for  working  plans,  was  beyond  the  power  of  the  com- 
mittee to  make.  Compare  with  French  v.  Dunn  County,  58  Wis. 
402,  17  N.  W.  1,  where  the  committee  acted  strictly  within  the  let- 
ter of  the  board's  resolution. 

The  resolution  recognizes  the  desirability  of  a  new  courthouse 
at  a  cost  not  exceeding  $100,000.  The  contract  calls  for  plans  for  a 
building  to  cost  $100,000,  exclusive  of  heating  and  plumbing.  Thus 
the  contract  makes  an  exception  that  is  not  named  in  the  resolution. 
And  the  plans  themselves  indicate  that  the  courthouse  would  not 
be  a  finished  structure  without  the  inclusion  of  the  heating  and 
plumbing  appliances.  Why  should  a  great  stack  be  built  unless 
the  heating  plant  was  to  be  installed,  for  which  room  was  made  in 
the  basement?  If  a  complete  building  without  the  heating  plant 
was  intended,  why  were  not  chimneys  for  stoves  provided  in  each 
room?  If  plaintiffs  intended  a  building  complete  without  plumbing, 
and  if  they  did  not  expect  the  plumbing  to  be  built  into  and  witli 
the  building,  why  did  they  provide  rooms  on  the  various  floors, 
which  would  stand  unfinished  and  useless  unless  the  plumbing  was 
installed?  We  believe,  therefore,  that  plaintiffs  understood  that 
the  board  had  in  mind  in  their  resolution  a  courthouse  that  should 
include  the  heating,  lighting,  and  plumbing  appliances  that  are  cus- 
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tomarily  built  into  a  courthouse  at  ihia  day.  But,  if  plaintiffs  did 
not  actually  so  understand  tlie  resolution-,  they  should  have  done 
so,  for  that  is  its  meaning.  Turney  v.  Town  of  Bridgeport,  56  Conn. 
412,  12  AtL  520.  The  contract  sued  upon,  being  for  plans  for  a 
courthouse  which  would  cost  materially  more  than  $100,000  to  fin- 
ish, was  beyond  the  power  of  the  committee  to  make; 

The  resolution  required  the  committee  to  file  their  report  of  rec- 
ommendations and  ^^ns  by  April  1st.  They  could  not  enlarge  their 
own  commission.  The  contract  extending  the  time  for  plaintiffs 
to  prepare  plaas  to  April  21st  was  beyond  the  power  of  the  com- 
mittee to  make. 

Plaintiffs  did  not  perform  their  part  of  the  contract.  If  plaintiffs 
furnished  something  more  than  the  preliminary  plans  and  specifica- 
tions which  architects  provide  gratuitously  in  the  hope  of  being 
engaged  to  make  the  working  plans,  they  confessedly  failed  to  de- 
liver plans  ftom  which  a  builder  could  erect  a  courthouse. 

2.  The  evidence  fails  to  support  the  second  count. 

The  plans  were  not  accepted.  They  were  not  used  in  erecting  a 
building.  No  use  of  them  by  the  board  is  shown.  If  individual 
members  learned  therefrom  anything  respecting  the  character  and 
cost  of  a  suitable  courthouse  for  Manitowoc  county,  there  is  no 
evidence  that  the  county,  through  the  board,  received  and  used  any 
such  information. 

But,  furthermore,  there  is  an  absolute  want  of  proof  of  the  fair 
value  of  any  use  made  of  the  plans,  if  the  county  could  be  charged 
with  the  use  above  mentioned.  The  $3,500  stated  in  the  contract  is 
no  evidence  of  the  fair  value  of  such  use.  The  $3,500  was  the  agreed 
price  for  complete,  detailed  working  plans  and  specifications!.  Such 
were  neither  furnished  nor  used. 

The  judgment  is  affirmed. 


In  re  DRBSSOR  et  at 

(drcnlt  Oonrt  of  Appeals,  Second  drenlt    January  0,  1905.) 

No.  90. 

t  Bankbuptct— GiAncs— Wbittbiv  Inbtbumbhts— Fatlum  to  Fuji. 

Failure  to  file  a  written  instrument,  the  basis  of  a  claim  against  a 
bankrupt's  estate,  as  required  by  Bankr.  Act,  S  57b  (Act  July  1,  1898,  c. 
541,  90  Stat  560  [U.  S.  Comp.  St  1901,  p.  3443]),  or  to  attach  the  same  to 
the  proof  of  claim,  does  not  raise  a  presumption  against  the  existence 
of  the  writing. 

Z  Sams— Statutb  or  Fsauds. 

Where  securities  had  been  loaned  by  a  claimant  to  D.,  who  pledged 
them  to  secure  loans,  and  thereafter  the  bankrupts,  a  firm  of  which  D. 
was  a  member,  took  over  his  entire  property,  including  claimant's  securi- 
ties, and  the  moneys  obtained  from  the  loans,  and  assumed  all  his  liablli- 
ties^  the  benefits  derlyed  from  claimant's  property  were  thereby  trans- 
fe^^ed  to  the  bankrupt  firm,  constituting  a  new  consideration  to  support 
it»  original  promise  to  return  or  account  for  the  securities,  which  was 
therefore  not  within  the  statute  of  frauds. 
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t.  Samx— Pboof  of  Olaik— Validitt— Pbdca  Facib  Btidsrce. 

Under  Bankr.  Act  July  1,  189a  c  541,  S  67  "a,-  •  V  "d.**  •'f  80  Stat 
500  [U.  8.  Comp.  St  1901,  p.  3443].  requiring  verified  proof  of  claims 
against  a  bankrupt's  estate,  and  declaring  that  claims  which  had  been 
duly  proved  should  be  allowed  on  presentation  to  the  court,  unless  ob- 
jected to»  or  unless  their  consideration  is  continued  for  cause,  etc,  the 
proof  of  a  claim  valid  on  its  face,  and  properly  verified,  is  prima  facie 
evidence  of  the  indebtedness  of  the  bankrupts  thereon,  sufficient  to  justi- 
fy an  allowance  of  the  claim,  unless  disproved  by  evidence,  the  probative 
force  of  which  is  equal  to  or  greater  than  that  offered  by  the  claimant 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 
See  124  Fed.  915. 

This  is  an  appeal  by  the  trustee  of  the  above-named  bankrupts  from  an  order 
of  the  District  Ck>urt  of  the  Southern  District  of  New  York,  affirming  the 
decision  of  the  referee  in  bankruptcy  which  dismissed  the  objections  of  the 
trustee  to  the  proof  of  claim  filed  by  Emma  B.  Dresser  and  allowed  the  said 
claim.  The  claim  was  filed  originally  August  20^  1903.  January  21.  1904. 
the  trustee  filed  objections.  March  8,  1904,  the  claimant  filed  an  amended 
proof  of  claim.  No  objections  were  filed  to  the  amended  proof.  It  is,  how- 
ever, conceded  by  all  that  the  objections  filed  to  the  original  proof  were  con- 
sidered as  applying  to  the  amended  proof  although  there  is  no  stipulation  to 
this  effect  appearing  in  the  record.  The  amended  proof  of  claim  alleges  that 
the  bankrupts  composing  the  firm  of  Dresser  &  Go.,  were  at  and  before  the 
filing  of  the  petition  in  bankruptcy  and  still  are  Indebted  to  the  claimant  in 
the  sum  of  $88,145.  That  the  consideration  for  this  debt  was  as  follows: 
Prior  to  May,  1896,  the  bankrupt  Dresser  and  his  then  partner  B.  R.  Goodrich 
requested  claimant  to  loan  said  copartnership  of  Dresser  &  Goodrich  certain 
securities  (which  are  described),  for  the  purpose  of  enabling  said  firm  to  bor- 
row money  thereon  and  for  other  purposes.  That  these  securities  were  de- 
posited by  Dresser  &  Goodrich  as  collateral  for  loans,  the  proceeds  of  which 
were  turned  over  to  the  said  firm  and  used  by  it  That  in  May,  1896,  the 
firm  of  Dresser  ft  Goodrich  was  dissolved,  the  bankrupt  Dresser  succeeding 
to  the  business,  taking  all  its  assets  and  assuming  all  its  liabilities,  including 
the  debt  due  to  the  claimant  That  this  transfer  was  made  at  the  request 
of  Dresser  with  the  knowledge  and  consent  of  claimant,  Dresser  assuming  the 
liability  of  the  firm  of  Dresser  &  Goodrich  for  a  return  of  the  said  securities, 
the  proceeds  of  the  loans  for  which  the  securities  were  pledged  having  been 
turned  over  to  Dresser  and  used  by  him  in  his  business.  That  in  May,  1^7, 
the  copartnership  between  the  bankrupts  was  formed  under  the  name  of 
Dresser  &  Co.,  which  succeeded  to  the  business  of  Dresser,  taking  all  his 
assets  and  assuming  all  his  liabilities  including  claimant's  said  claim  against 
him.  That  at  the  request  of  Dresser  &  Co.,  and  with  the  consent  and  knowl- 
edge of  claimant,  the  liability  of  Dresser  for  a  return  of  said  securities  to 
claimant  was  assumed  by  Dresser  &  Co.,  the  proceeds  of  the  loans  being  used 
by  the  firm  in  its  business.  The  proof  of  claim  proceeds  to  state  in  detail  the 
amounts  of  the  loans  for  which  the  claimant's  securities  were  d^>osited  as 
collateral  and  the  value  of  such  securities  on  March  7, 1903,  when  the  petition 
in  bankruptcy  was  filed.  The  proof  concludes  with  the  statement  that  no 
part  of  the  debt  has  been  paid,  that  there  are  no  set-offs  or  counterclaims  and 
that  there  is  no  security  of  any  kind  for  the  said  debt 

The  objections  of  the  trustee,  which  it  will  be  remembered  relate  to  the 
original  and  not  to  the  amended  proof,  are,  in  substance,  as  follows :  First, 
that  it  appears  on  the  face  of  the  proof  that  the  claimant's  securities  were 
loaned  to  Dresser  Individually  and  not  to  Dresser  &  Co.  Second,  that  the 
debt  is  unliquidated,  the  proof  showing  certain  equities,  the  amount  of  which 
is  unknown.  Third,  that  if  claimant  is  a  creditor  of  Dresser  ft  Co.  for  any 
amount  it  is  only  to  the  extent  of  the  moneys  actually  received  by  the  said 
firm  as  the  proceeds  of  loans.  That  the  amount  of  the  said  loans  is  not  stat- 
ed, and,  therefore,  the  amount  of  the  said  debt  cannot  be  liquidated.  Fourth, 
that  the  value  of  the  securities  as  set  forth  in  said  proof  is  in  excess  of  thefar 
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actual  yalne.  Fifth,  that  the  securities  alleged  in  said  proof  of  claim  were 
loaned  to  Dresser  individually  and  not  to  the  firm  of  Dresser  &  Co.,  and  claim- 
ant is,  therefore,  not  entitled  to  prove  said  claim  against  the  firm  of  Dresser 
&  Co.,  or  share  in  the  assets  of  the  firm  until  all  the  firm  creditors  have  been 
paid  in  full. 

Upon  the  issue  thus  framed  the  trustee  assumed  the  burden  and  introduced 
evidence  tending  to  show  that  the  loans  in  question  were  negotiated  by  and 
the  proceeds  delivered  to  Dresser.  There  was  nothing  to  show  that  the  pro- 
ceeds did  not  go  into  the  firm  business,  indeed  the  indorsement  of  Dresser  & 
Co.  on  one  of  the  checks  for  $35,000  indicates  that  it  was  deposited  to  the 
credit  of  the  firm  and  was  used  in  the  firm's  business. 

At  the  close  of  the  trustee's  testimony  claimant's  counsel  moved  to  strike 
out  the  objections  and  allow  the  claim.  After  consideration  the  motion  was 
granted,  the  referee  ruling  that  '*the  verified  amended  proof  of  claim  filed  by 
the  claimant  is,  on  its  face,  prima  facie  proof  of  the  indebtedness  of  Dresser 
&  Co.  to  claimant  and  the  testimony  taken  herein  is  insufficient  to  rebut  such 
proof." 

Upon  certificate  to  the  District  Judge  the  decision  of  the  referee  was  af- 
firmed and  the  trustee  appealed  to  this  court 

The  assignments  of  error  are  substantially  as  follows:  That  the  court 
erred  (1)  in  allowing  the  claim  of  Emma  B.  Dresser ;  (2)  in  not  adjudging  the 
claim  insufficient  upon  its  face;  (3)  in  not  adjudging  that  the  proof  and  ob- 
jections raised  an  issue  as  to  which  the  burden  was  on  the  claimant ;  (4)  in 
that  it  did  not  adjudge  that  the  prima  facie  effect  of  said  proof  of  claim  was 
met  by  the  testimony  offered ;  (5)  in  that  the  Judgment  was  contrary  to  the 
evidence. 

There  is  no  question  as  to  the  value  of  the  securities  or  the  amount  of  the 
claim,  the  trustee  conceding  that  it  is  a  valid  claim  against  the  individual 
estate  of  the  bankrupt  Dresser. 

George  H.  Gilman,  for  appellant. 
Adrian  H.  JoHne,  for  appellees. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges, 

COXE,  Circuit  Judge  (after  stating  the  facts).  Several  of  the  ob- 
jections urged  against  the  original  proof  were  obviated  by  the  amended 
proof,  and  it  is  manifest  that  the  issue  now  arises  on  the  amended  proof 
and  objections  thereto.  It  is,  at  least,  doubtful  whether  the  objections 
are  sufficient  to  present  any  of  the  questions  now  discussed,  but  as  the 
point  has  not  been  seriously  pressed  we  shall  regard  them  as  presenting 
fairly  the  following  questions : 

First.  Does  the  amended  proof,  upon  its  face,  state  a  claim  against 
Dresser  &  Co.?    And 

Second.  Is  it  prima  facie  evidence  of  the  indebtedness  as  therein 
stated  ? 

It  is  contended  by  the  appellant  that  the  agreement  of  the  firm  of 
Dresser  &  Co.  to  be  valid  must  be  in  writing,  and  as  no  written  agree- 
ment is  filed  with  the  proof,  pursuant  to  section  67b  of  the  law  (Act 
July  1,  1898,  c.  541,  30  Stat.  660  [U.  S.  Comp.  St.  1901,  p.  3443]), 
it  must  be  presumed  that  no  such  writing  exists  and,  therefore,  the  proof 
is  invalid  on  its  face.  The  paper  is,  no  doubt,  evidence  to  establish 
the  allegations  of  the  proof  of  claim,  but  failure  to  plead  it  raises  no 
presumption  against  its  existence.  Non  constat  the  writing  which  the 
appellant  considers  necessary  may  be  in  the  possession  of  the  claimant 
to  be  produced  when  an  issue  is  presented  requiring  its  production. 
135  F.— 32 
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But  the  transaction  is  not,  we  think,  within  the  statute  of  frauds. 
In  Booth  V.  Eighmie,  60  N.  Y.  238,  19  Am.  Rep.  171,  the  court  says : 

"Tbe  test  to  be  applied  under  the  statute  In  every  case,  la  whether  the  party 
sought  to  be  charged  is  the  principal  debtor  primarily  liable,  or  whether  he  is 
only  liable  In  case  of  the  default  of  a  third  person ;  in  other  words,  whether 
he  is  the  debtor  or  whether  his  relation  to  the  creditor  Is  that  of  surety  to  him 
for  the  performance,  by  some  other  person,  of  the  obligation  of  the  latter  to 
the  creditor." 

In  Bank  y.  Chalmers,  144  N.  Y.  432,  39  N.  E.  331,  the  court  says: 

"Wherever  the  facts  show  that  the  debtor  has  transferred  or  delivered  to 
the  promisor,  for  his  own  use  and  benefit,  money  or  property  in  consideration 
of  the  latter's  agreement  to  assume  and  pay  the  outstanding  debt,  and  he, 
thereupon  has  promised  the  creditor  to  pay,  that  promise  is  original  upon  the 
ground  that  by  the  acceptance  of  the  fund  or  property  under  an  agreement  to 
assume  and  pay  the  debt  the  promisor  has  made  that  debt  his  own,  has  be- 
come primarily  liable  for  its  discharge,  and  has  assumed  an  independent  duty 
of  payment  irrespective  of  the  liability  of  the  principal  debtor." 

See,  also,  as  bearing  on  the  question  involved :  Hendrick  v.  Lindsay, 
93  U.  S.  143, 23  L.  Ed.  855 ;  Johns  v.  Wilson,  180  U.  S.  440,  21  Sup.  Ct 
445,  46  L.  Ed.  613;  Barlow  v.  Meyers,  64  N.  Y.  41,  21  Am.  Rep.  582; 
Coster  V.  The  Mayor,  43  N.  Y.  399. 

The  language  quoted  above  is  applicable  to  the  present  situation. 
The  bankrupts  took  over  the  entire  property  of  Dresser,  including  the 
claimant's  securities  and  the  moneys  obtained  from  the  loans,  and  as- 
sumed all  his  liabilities.  The  benefits  to  be  derived  from  the  claimant's 
property  were  transferred  to  the  firm  and  this  constituted  a  new  and 
sufficient  consideration  to  support  its  promise  and  obligation  to  return 
or  account  for  the  securities.  The  averments  of  the  proof  leave  no 
doubt  as  to  the  true  nature  of  the  transaction.  The  claimant  has  lost 
the  possession  of  her  securities,  the  bankrupts  took  them,  obtained 
money  thereon,  which  they  used  in  their  business,  and  agreed  to  return 
them  to  the  claimant. 

There  is  some  obscurity  in  the  allegation  that  the  money  derived  from 
the  loans  was  turned  over  to  the  bankrupts,  but  it  is  evidently  due  to  a 
clerical  omission,  and  is  not  fatal  to  a  document  which  need  not  neces- 
sarily conform  to  the  strict  rules  of  pleading.  The  amended  proof  of 
claim  being  properly  verified  and  valid  upon  its  face  is  prima  facie  evi- 
dence of  the  indebtedness  of  the  bankrupts. 

We  are  dealing  here  with  a  statute  the  primary  object  of  which  is  to 
collect  the  property  of  the  bankrupt  speedily  and  divide  it  equally 
among  his  creditors.  Analogies  drawn  from  pleadings  in  actions  at 
common  law  and  in  equity  furnish  little  assistance  in  the  interpretation 
of  such  a  law.  If  the  doctrine  be  once  established  that  a  proof  of  claim 
in  bankruptcy  is  entitled  to  no  greater  weight  than  a  complaint-  in  an 
ordinary  action  at  law  the  most  serious  results  will  follow.  Any 
vindictive  or  contumacious  creditor  can,  by  filing  objections,  compel 
creditors  to  ccxne  from  distant  states  and  even  from  foreign  countries 
to  testify  in  support  of  their  claims  before  a  word  of  testimony  im- 
peaching their  validity  has  been  adduced.  No  one  disputes  that  in 
the  absence  of  objection  the  proof  of  claim  stands  as  sufficient  warrant 
for  the  payment  of  a  dividend  based  thereon.  It  is  not  then  a  mere 
pleading,  confessedly  it  possesses  some  probative  force.    This  being 
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SO  it  IS  not  easy  to  approve  the  Ic^c  which  deprives  it  of  all  weight 
as  evidence  upon  the  mere  filing  of  an  objection.  If  the  appellant's 
contention  be  sustained  an  efficient  administration  of  the  law  might, 
as  we  have  seen,  be  made  difficult,  if  not  impossible.  We  see  no  reason 
or  necessity  for  such  an  interpretjy^on  of  the  law.  On  the  other  hand  a 
construction  which  requires  the  objector  to  oflFer  some  proof  before 
subjecting  the  creditor  to  the  expense  and  annoyance  of  presenting 
sustaining  evidence  seepis  to  be  in  accord  with  the  intent  and  purpose 
of  the  act  and  to  present  a  simple,  efficient  and  perfectly  fair  rule  of 
procedure.  In  a  vast  majority  of  instances  the  claims  of  creditors  are 
susceptible  of  the  most  simple  verification.  The  trustee  has  the  bank- 
rupt's books  at  his  disposal  and  can  at  any  time  call  upon  the  bank- 
rupt for  assistance.  In  cases  where  exaggerated  or  fraudulent  claims 
are  filed  there  is  no  difficulty  in  ascertaining  and  proving  facts  sufficient 
to  establish  the  true  character  of  the  claim,  thus  putting  the  claimant 
upon  his  proof. 

The  subject  was  carefully  examined  in  Re  Sumner  (D.  C.)  101  Fed. 
224,  and  the  conclusion  was  reached  that  under  section  57  "a,"  "b," 
"d,"  and  "f"  of  the  act  the  objector,  though  not  required  to  disprove 
the  claim,  must  produce  "evidence  whose  probative  force  shall  be  equal 
to,  or  greater  than,  the  evidence  offered  in  the  first  instance  by  the  claim- 
ant." This,  we  think,  is  a  correct  statement  of  the  law  and  is  in  ac- 
cord with  general  order  21  (6),  89  Fed.  x,  which  seems  to  indicate  that 
the  claim  must  stand  until  evidence  has  been  adduced  which  authorizes 
the  referee  to  expunge  or  reduce  it.  See,  also,  In  re  Shaw  (D.  C.)  109 
Fed.  780.;  In  re  Felter  (D.  C.)  7  Fed.  904. 

The  order  of  the  District  Court  is  affirmed. 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  ▼.  PURCELL,* 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  16,  1905.) 

No.  1,354. 

1.  Bill  of  Exckftions-^boundb  fob  Stbikino  Oxtt— Incobpobating  Bfi- 

DBNCB  TABXN  BT  PBIVATB  StBNOOBAPHEB. 

Where  the  eyidence  in  a  case  is  embodied  In  bills  of  exceptions  duly 
allowed  and  certified  by  the  trial  Judge,  the  fact  that  the  testimony  was 
not  taken  down  by  order  of  the  court  or  by  consent,  but  by  a  stenographer 
employed  by  one  of  the  parties,  Is  immaterial,  and  is  not  ground  for  strik- 
ing It  from  the  record. 

2.  Railboads— INJXTBT  TO  Pebson  ON  Tback—Contbibutobt  Negligence. 

A  person  who  in  the  daytime,  after  walking  for  a  distance  beside  a  rail- 
road track,  stepped  upon  the  track  to  cross  a  cattle  guard,  and,  after 
crossing,  but  while  still  on  the  track,  was  struck  and  injured  by  a  train 
coming  from  behind  her,  which  could  have  been  seen  approaching  for  a 
distance  of  300  yards,  was  guilty  of  contributory  negligence  which  pre- 
cludes a  recovery  for  the  injury,  notwithstanding  her  testimony  that  be- 
fore stepping  on  the  track  she  looked  and  listened  for  a  train  and  saw  or 
heard  none,  where,  as  clearly  shown  by  all  the  other  evidence,  the  train 
was  then  within  plain  sight 

[Ed.  Note.— For  cases  in  point,  see  vol.  41,  Cent  Dig.  Railroads,  H  1280- 
1201, 1305-1307.] 

•  Rehearing  denied  March  21,  1905. 
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8.  Saiob— Neolioencv. 

A  railroad  company  is  not  chargeable  with  negligence  which  renders  it 
liable  for  the  injury  of  a  woman  struck  by  a  train,  where  the  costomary 
and  required  signals  were  giyen,  and,  when  the  woman  was  seen  by  the 
engineer  and  fireman,  she  was  walking  beside  the  track  at  a  safe  distance, 
and  after  she  stepped  upon  the  track  all  possible  was  done  to  stop  the 
train  before  it  reached  her. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41,  Cent  Dig.  Railroads,  Sfi  1279, 
1280.] 

4.  Husband  and  Wife— Right  of  Action  fob  Injubt  of  Wifb— Louisiana 
Statutes. 

Act  No.  68,  p.  05,  Laws  La.  1902,  amending  Rev.  Civ.  Code  1870,  |  2402, 
by  providing  that  "damages  resulting  from  personal  injuries  to  the  wife 
shall  not  form  part  of  this  community  but  shall  always  be  and  remain 
the  separate  property  of  the  wife  and  recoverable  by  herself  alone,"  is 
not  retroactive,  and  did  not  affect  a  right  of  action  for  an  injury  to  a  wife 
which  had  become  fully  vested  in  her  husband  prior  to  its  passage. 

[Ed.  Note. — For  cases  In  point,  see  vol.  26,  Cent  Dig.  Husband  and  Wife, 
H  739,  767.1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
l!>istrict  of  Louisiana. 

The  defendant  in  error  tiled  this  suit  June  24,  1902,  In  the  Second  Judicial 
District  Court  of  Bossier  Parish,  state  of  LouivSiana,  charging  that  the  plain- 
tiff in  error  (defendant  below)  was  a  corporation  organized  under  the  laws 
of  the  state  of  Missouri,  and  owned  and  operated  a  line  of  road  through  said 
[)arish  of  Bossier,  and  that  on  its  line  near  Bolinger  is  a  heavy  grade;  that 
on  March  21,  1902,  his  wife,  in  going  over  to  Bolinger,  passed  along  a  path- 
way through  his  field  until  she  came  to  the  railroad  track,  about  400  feet 
'*from  which  point  she  walked  along  the  pathway  by  the  side  of  the  track 
toward  Bolinger  until  she  reached  the  cattle  guard,  where  she  stopi)ed,  looked* 
and  listened  for  a  train,  and,  not  hearing  or  seeing  any,  she  walked  along 
the  track  constantly  used  by  pedestrians,  with  the  knowledge  and  acqui- 
escence of  defendant  company,  and  crossed  over  the  cattle  guard,  and  just  as 
she  reached  the  opposite  side  a  freight  train  coming  from  the  south,  and 
without  any  signals  whatever,  struck  and  knocked  her  20  or  30  feet,  throwing 
her  violently  upon  the  ground,  breaking  her  collar  bone,"  etc.  He  further 
charged  '*that  his  said  wife  was  without  fault,  and  that  her  injuries  were 
due  solely  to  the  fault  of  the  defendant  company  in  not  maintaining  a  look- 
out from  said  train,  which  was  rushing  into  a  populous  village,  and  in  the 
failure  to  sound  the  signal  for  the  crossings  and  the  stations,  and  as  warn- 
ing of  danger."  He  asked  for  damages  in  the  sum  of  $6,200.  On  proper  pe- 
tition and  bond,  the  case  was  removed  by  the  defendant  below  to  the  United 
States  Circuit  Court  for  the  Western  District  of  Louisiana.  The  defendant 
below,  by  exception  and  answer,  denied  that  the  complaint  set  forth  any 
cause  of  action  or  right  in  the  plaintiff  to  bring  suit  It  denied  that  the  in- 
jury to  plaintiff's  wife  was  caused  by  any  negligence  on  its  part,  and  charged 
that  whatever  injury  she  sustained  was  caused  solely  by  her  own  negligence. 
It  charged  that  she  was  a  trespasser  on  its  track,  and  her  presence  there  was 
unknown  to  its  servants  in  time  to  prevent  the  accident.  After  filing  its  an- 
swer, and  before  the  case  was  tried,  the  plaintiff  in  error  filed  a  plea  in  bar  of 
his  right  to  recover,  and  charged  that  he  was  without  right  to  stand  In  judg- 
ment for,  and  without  authority  to  sue  for,  the  personal  injuries  done  to  his 
wife,  under  the  laws  of  Louisiana,  and  she  alone  could  stand  In  judgment  for 
such  Injuries.  This  exception  was  tried  and  overruled,  and  the  railway  com- 
pany duly  excepted  to  the  ruling  of  the  court  thereon.  Thereafter  Mrs.  Pur- 
cell,  the  wife,  appeared  In  the  case,  and  averred  that  since  the  Institution  of 
the  suit  the  Legislature  of  Louisiana  had  adopted  Act  No.  68,  p.  95»  of  1902, 
which  limited  the  right  of  a  married  woman  to  sue  for  personal  Injuries  re- 
ceived by  her  to  her  alone,  and  she  asked  to  be  permitted  to  Intervene  in  the 
suit  and  substitute  her  own  name  as  plaintiff  In  the  case.  Thereupon  the  de- 
fendant below  filed  a  plea  of  prescription  of  one  year  in  bar  of  her  right  to  re- 
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coyer,  the  accident  having  happened  In  March,  1902,  and  no  suit  having  been 
brought  by  her  until  October  21,  1903.  This  plea  of  prescription  was  over- 
ruled by  the  court,  to  which  ruling  the  plaintiff  In  error  here  duly  excepted. 
The  case  was  twice  tried  by  a  jury  In  the  lower  court,  the  first  verdict  being 
for  one  cent,  and  the  last  one  for  the  sum  o£43,000.  During  the  trial  of  the  case, 
J.  S.  Purcell,  the  plaintiff  and  the  husband  of  the  Injured  party,  was  called  as 
a  witness,  and  gave  material  testimony  In  the  case.  Before  he  was  sworn, 
counsel  for  the  defendant  below  objected  to  his  being  sworn  or  testifying,  on 
the  ground  that  he  was  the  husband  of  Mrs.  Purcell,  the  Injured  party,  and 
to  whom  the  damages  In  the  case  are  due,  If  any,  on  the  ground  that  the  hus- 
band could  not  be  a  witness  for  or  against  his  wife  under  the  laws  of  Louisi- 
ana. During  the  trial  the  defendant  below  called  as  a  witness  In  Its  behalf 
John  Crocker,  who,  having  testified  with  reference  to  the  written  statement 
made  to  him  soon  after  the  accident  by  Mrs.  Purcell  and  witnessed  by  her 
husband,  stating  how  the  accident  occurred,  and  being  unable  from  the  lapse 
of  time  to  state  substantially  what  she  said  to  him,  but  having  stated  that 
he  took  down  the  written  statement  as  dictated  to  him  by  her,  counsel  for  the 
railway  company  offered  In  evidence  the  paper,  and  asked  for  ];)ermisslon  for 
the  witness  to  read  the  paper  In  order  to  refresh  his  memory,  all  of  which  was 
refused  by  the  court,  and  to  which  ruling  a  formal  bill  of  exception  was  tak- 
en. After  all  the  evidence  was  taken,  counsel  for  the  railroad  company 
asked  the  court  to  direct  a  verdict  for  the  defendant  on  all  the  evidence, 
which  the  court  refused.  The  charge  of  the  judge  to  the  jury  as  given  was 
duly  excepted  to  In  several  particulars,  but.  In  the  view  taken  of  the  case, 
It  Is  not  necessary  to  specify.  The  assignment  of  errors  covers  all  the  ques- 
tions raised  on  the  trial.  Defendant  In  error  moves  this  court  to  strike  out 
from  the  record  all  the  purported  written  testimony  Included  therein,  for 
the  reason  that  It  was  not  taken  by  consent  of  parties  nor  by  order  of  the 
court,  but  was  taken  by  the  stenographer  employed  by  plaintiff  in  error  for 
bis  own  private  use  and  benefit 

J.  D.  Wilkinson,  for  plaintiff  in  error. 
A.  J.  Murff,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts).  The  motion  to 
strike  out  the  evidence  in  the  record  cannot  prevail,  because  it  is  all 
found  in  bills  of  exception  duly  certified  by  the  trial  judge.  Whether 
it  was  taken  from  the  notes  of  a  private  or  official  stenographer  or  from 
the  judge's  own  notes  seems  to  be  immaterial. 

On  the  undisputed  facts  in  the  case,  the  railroad  company  was  not 
in  fault  in  regard  to  the  injuries  to  Mrs.  Purcell.  When  first  seen  by 
the  engineer  and  fireman,  Mrs.  Purcell  was  approaching  the  railroad 
right  of  way,  afterwards  walking  along  the  side  of  the  track  in  "a 
pleasant,  comfortable  path,"  as  described  by  herself.  The  engineer 
had  given  the  usual  and  customary  signals  for  stopping  the  train  at 
Bolinger,  near  by,  and  the  fireman  was  ringing  the  bell.  Up  to  the  time 
Mrs.  Purcell  went  on  the  track  to  cross  the  cattle  guard,  the  engineer 
and  fireman  had  every  reason  to  believe  that,  so  far  as  the  train  was 
concerned,  she  would  remain  in  a  place  of  safety,  and  not  venture  on  the 
track  in  front  of  the  approaching  train,  and  were  therefore  not  required 
to  either  stop  the  train  or  give  signals  to  prevent  such  trespass.  See 
Matthews  v.  Atlantic  &  N.  C.  R.  Co.  (N.  C.)  23  S.  E.  177.  As  soon  as 
she  entered  on  the  track  to  cross  the  cattle  guard,  both  engineer  and 
fireman  resorted  to  all  means  in  their  power  to  stop  the  train  and  pre- 
vent injury. 
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On  the  evidence  of  Mrs.  Purcell  herself,  it  is  difficult  to  acquit  her 
of  contributing  to  her  own  injury.    She  testified  as  follows : 

"Q.  You  were  hurt  by  one  of  the  trains  of  the  St  Louis  Southwestern  Rail- 
road near  BoUnger?  A.  Yes,  sir..  Q.  When  was  that,  do  you  remembtf  ? 
A.  It  was  on  the  2l8t  day  of  March  two  years  ago— the  21st  of  this  month. 
Q.  Mrs.  Purcell,  where  were  you  going  that  morning?  A.  I  was  going  to 
Bolinger.  Q.  What  time  of  day  was  it?  A.  I  do  not  know  exactly.  Q.  Just 
estimate  the  time  of  day.  About  what  time  was  it?  A.  It  was  somewhere 
between  0  and  11  o'clock.  Q.  In  going  down  to  Bolinger,  which  way  were 
you  in  the  habit  of  going?  A.  I  always  went  just  as  I  went  that  morning. 
Q.  How  were  you  going  down — ^through  the  field?  A.  Yes,  sir.  Q.  What  oth- 
er way  was  there  to  go  to  Bolinger?  A.  Not  any  other  way  except  around 
the  public  road.  Q.  In  going  on  the  public  road,  you  would  have  had  to  have 
gone  through  a  considerable  skirt  of  woods?  A.  Yes,  sir ;  and  it  was  further 
from  our  house  to  the  public  road  than  it  was  to  the  track.  Q.  Then  it  was  a 
good  deal  further  to  go  the  public  road  than  it  was  this  way?  A.  Yes,  sir; 
neyer  went  around  the  public  road  only  in  a  vehicle.  Q.  Went  the  way  you 
were  going  that  morning?  A.  Yes,  sir.  Q.  Your  daughters  were  at  Bolinger? 
A.  Yes,  sir ;  husband  and  daughters.  I  was  not  on  the  way  to  the  boarding 
house ;  I  was  going  to  the  commissary  to  buy  some  tilings,  but  I  expected  to 
stop  at  the  boarding  house.  Q.  In  going  from  your  house  you  come  down  the 
pathway?  A.  Yes,  sir.  Q.  You  know  where  that  strikes  the  road.  About 
how  far  from  the  cattle  guard  did  you  strike  the  railroad  in  this  path?  A. 
Yes,  sir;  but  I  did  not  take  the  railroad  immediately.  Q.  The  railway  em- 
bankment was  how  far  from  the  cattle  guard  when  you  came  to  the  embank- 
ment? A.  Forty  or  fifty  yards.  Q.  Did  you —  When  you  came  to  that  track, 
what  did  you  do?  A.  I  looked,  and  saw  no  one  near ;  then  I  walked  on  down, 
as  it  was  my  custom.  Q.  You  say  that  you  saw  no  one  near.  Did  you  look 
out  for  the  trains?  A.  Yes,  sir;  and  there  was  no  train;  I  heard  none.  Q. 
You  looked  up  and  down  the  track?  A.  Yes.  sir.  Q.  What  did  you  do  then? 
A.  I  went  on  to  the  cattle  gap,  I  reckon,  in  10  or  15  feet.  Of  course,  I  did  not 
notice  the  distance.  Then  I  took  the  track  and  crossed  the  gap.  Q.  Then  I 
understand  you  walked  along  the  path?  How  close  was  that  to  the  end  of 
the  ties?  A.  I  do  not  know,  sir ;  I  reckon  the  path  was  four  or  five.  I  do  not 
know,  sir ;  It  was  a  good  wide  path — a  pleasant  pathway.  Q.  Then  how  far 
from  the  cattle  gap  when  you  got  on  the  railway  track?  A.  I  do  not  know; 
do  not  think  it  was  more  than  eight  or  ten  feet.  Q.  Eight  or  ten  feet  before 
you  got  there  you  stepped  on  the  railway  track?  A.  Yes,  sir.  Q.  State  to 
the  jury,  when  you  struck  the  railway  track,  whether  you  looked  for  any 
train?  A.  Yes,  sir;  of  course,  naturally  I  should  do  that,  because  I  had  the 
cattle  gap  to  pass.  Q.  Did  you  see  or  bear  any  train?  A.  No,  sir.  Q.  How 
far  down  the  track  could  you  see?  Could  you  see  the  whistling  post?  A.  Yes, 
sir.  Q.  You  could  see  or  hear  no  train?  A.  No,  sir,  nothing  in  view,  be- 
cause I  noticed  for  that  Then  after  I  took  the  track  I  felt  perfectly  safe, 
because  I  knew  I  had  the  whistling  post  between  me  and  any  danger.  Q. 
Wheh  you  stepped  on  the  track,  was  the  wind  blowing?  A.  Yes,  sir,  blowing 
from  the  north.  Q.  How  were  you  dressed  that  morning— have  on  a  hat  or 
bonnet?  A.  Bonnet  Q.  Ordinary  sunbonnet?  A.  Yes,  sir.  Q.  Then  the 
wind  was  blowing  in  your  face?  A.  Yes,  sir.  Q.  Do  you  remember  where 
you  were  when  the  car  struck  you?  A.  No,  sir ;  not  exactly,  but  I  think  I 
was  at  least  15  or  20  feet  or  yards  beyond  the  gap ;  I  know  I  was  beyond  the 
gap.  Q.  What  position  were  you  in  the  last  that  you  remember?  A.  We  had 
to  cross  the  cattle  gap  to  get  out  of  the  field ;  then  I  took  to  the  side  until 
I  could  get  a  good  stepplng-off  place.  Q.  There  was  an  embankment  there 
coming  out  of  the  cattle  gap ;  could  you  step  right  off  of  the  cattle  gap?  A. 
I  walked  out  some  distance  after  passing  the  cattle  gap,  because  the  wire 
fence  was  there,  because  it  was  low  marshy  place  where  drift  had  gathered 
there,  and  as  I  walked  off  of  the  cattle  gap  I  gradually  went  to  one  side  of  the 
track.  Q.  You  think  you  were  somewhere  about  what  distance  from  the  cattle 
gap  when  it  struck  you?  A.  I  was  20  feet  or  more,  I  know.  Of  course,  I  do 
not  know  exactly ;  I  know  that  I  was  a  good  distance  from  the  cattle  gap.  Q. 
Do  you  know  whether  or  not  you  had  started  off  of  the  track,  or  were  you  iA 
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the  middle  of  the  track?  A.  No,  sir;  was  not  in  the  middle  of  the  track.  Q. 
Did  you  hear  any  bells  ringing  or  signals  given?  A.  No,  sir ;  there  was  not  any. 
Q.  There  was  none?  A.  No,  sir.  Q.  If  the  bell  had  been  rung  or  whistle  blown, 
could  you  have  gotten  off?  A.  Yes,  sir;  the  gap  is  not  a  very  wide  one.  Q. 
You  were  in  the  habit  of  going  along  there?  A.  Yes,  sir.  Q.  You  had  not 
been  in  the  habit  of  trying  to  beat  trains  across  there?  A.  No,  sir.  Q.  In 
going  along  that  path  there,  would  any  one  be  in  danger  of  being  struck  by 
the  train?  A.  I  do  not  know;  I  never  tried  it;  I  would  not  try  it  I  su- 
pose  I  could  have  made  it  along  there,  but  not  on  the  cattle  guard.  Q.  Would 
you  have  walked  along  there  when  a  train  was  passing?  A.  No,  sir ;  I  have 
better  sense  than  that  *  *  *  Q.  What  was  there  to  have  prevented  you 
seeing  a  train  along  there  after  it  got  around  the  curve?  Was  there  any- 
thing? A.  No,  sir;  nothing  to  prevent  seeing  it  Q.  Nothing  to  prevent  you 
from  seeing  them  or  from  their  seeing  you?  A.  No,  sir.  Q.  No  trees  on  the 
embankment  that  would  prevent  them  from  seeing  yon  or  you  from  seeing 
them?    A.  No,  sir,  no  obstruction  at  alL" 

If«  as  she  says,  before  entering  on  the  track  to  cross  the  cattle  guard, 
she  "stopped  and  looked  and  listened,"  she  must  have  seen  the  train  im- 
minently approaching,  because,  under  her  own  and  the  other  evidence, 
it  is  clear  that  for  300  yards  or  more  the  track  was  unobstructed. 
Her  testimony  under  such  circumstances  ought  not  to  be  credited,  or 
taken  as  raising  a  conflict  in  the  evidence.  See,  on  subject,  Chicago 
&  N.  W.  Ry.  Co.  V.  Andrews  (C.  C.  A.)  130  Fed.  71  et  seq.,  and  cases 
there  cited. 

If  Mrs.  Purcell  is  mistaken  with  regard  to  stopping  and  looking  and 
listening  before  she  entered  on  the  track  to  cross  the  cattle  guard,  of 
course  her  negligence  is  apparent.  For  the  lack  of  evidence  showing 
negligence  on  the  part  of  the  agents  of  the  defendant  railway  company, 
and  for  the  negligence  contributing  to  her  own  injury,  as  shown  from 
the  undisputed  facts  and  Mrs.  Purcell's  own  testimony,  the  jury  should 
have  been  directed  to  return  a  verdict  for  the  defendant,  and  the  refusal 
of  the  requested  instruction  to  that  effect  requires  a  reversal  of  the 
judgment  below. 

In  our  opinion.  Act  No.  68,  p.  95,  of  the  Laws  of  Louisiana,  entitled 
"An  act  to  amend  and  re-enact  article  2402  of  the  Revised  Civil  Code  of 
1870,"  approved  June  30,  1902,  and  providing  "that  damages  resulting 
from  personal  injuries  to  the  wife  shall  not  form  part  of  this  com- 
munity, but  shall  always  be  and  remain  the  separate  property  of  the 
wife  and  recoverable  by  herself  alone,"  was  not  intended  to  have  any 
retroactive  effect.  The  act  contains  no  repealing  nor  saving  clause,  and, 
if  given  a  retroactive  effect,  might  affect  rights  and  interests  in  com- 
munities of  acquets  and  gains  running  back  many  years.  The  right 
of  Purcell  to  recover  from  the  railroad  company  for  injuries  to  his  wife 
was  fully  vested  when  Act  No.  68  was  passed.  We  cannot  presume, 
in  the  absence  of  plain  language  to  that  effect,  that  there  was  any  inten- 
tion to  divest  the  rights  so  vested,  and  perhaps  take  away  all  right  to 
recover.  See  article  8,  Kev.  Civ.  Code  La.,  and  article  166,  Const.  La. 
1898.  If  we  give  the  effect  claimed  by  plaintiff  in  error  to  Act  No.  68, 
we  should  have  to  hold  in  this  present  case  that  the  husband  could  not 
recover  because  his  right  had  been  divested,  and  that  the  wife  could 
not  recover  because  she  came  too  late.  This  disposes  of  the  several 
assignments  of  error  based  upon  Act  No.  68,  to  wit,  the  right  of  Pur- 
cell to  sue,  his  right  to  testify,  and  the  prescription  of  one  year  against 
the  wife's  right  to  sue. 
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If  Purcell  was  the  proper  plaintiff  to  recover,  and  if  he  signed  the 
document  produced  by  the  witness  John  Crocker,  it  would  seem  that 
such  document  was  admissible  in  evidence,  although  Purcell  swore  he 
signed  it  only  as  a  witness,  and  did  not  know  of  its  contents.  The 
other  assignments  of  error  need  not  be  considered. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  is 
remanded  with  instructions  to  set  aside  the  verdict  and  otherwise  pro- 
ceed according  to  law  and  in  accordance  with  the  views  herein  ex- 
pressed. 


In  re  HURLBUTT,  HATCH  &  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  0,  190SS.) 

1.  Bankbuftot—Pabtnebship— Stock  Exchange  Skat— Ownebship. 

Where  the  articles  of  a  commission  partnership  provided  that  there 
should  he  contributed  to  the  capital  stock  and  for  the  carrying  on  of 
the  firm  by  H.  the  seat  in  the  New  York  Stock  Exchange  owned  by 
him,  free  and  clear  of  all  incumbrances  whatever,  which,  for  the  par- 
pose  of  the  agreement,  was  estimated  at  an  agreed  valuation  of  |50.000, 
and  the  firm  agreed  to  pay  H.  Interest  at  6  per  cent  "on  the  capital 
so  Invested"  by  him,  and  thereafter  paid  all  dues  and  assessments 
chargeable  against  the  seat  which  were  charged  on  the  firm's  books  as 
firm  expense,  the  seat  was  a  part  of  the  assets  of  the  firm  in  bank- 
ruptcy, and  not  the  individual  property  of  H. 

[Ed.  Note. — Seat  in  stock  exchange  as  an  asset  in  bankruptcy,  see  note 
to  Fisher  v.  Cushman,  43  C.  C.  A.  889.] 

2>  SAM'S— ^TsAKSiricit 

Bankr.  Act  July  1.  1898,  c.  541,  §  70,  30  Stat  565  [U.  S.  Oomp.  St  1901. 
p.  3451],  provides  that  the  bankrupt's  trustee  shall  be  vested  with  the 
*'title  of  the  bankrupt  as  of  the  date  he  was  adjudged  a  bankrupt  ex- 
cept in  so  far  as  It  Is  property  which  is  exempt  to  all;  ^  ^  *  (3) 
powers  which  he  might  have  exercised  for  his  own  benefit;  •  •  • 
and  (5)  property  which,  prior  to  the  filing  of  the  petition,  he  could  by 
any  moans  have  transferred,  or  which  might  have  been  levied  upon 
and  sold  under  Judicial  process."  Held  that  since  a  seat  in  the  New 
York  Stock  Exchange  was  subject  to  transfer  by  the  owner,  and  could 
be  sold  by  him  subject  to  transfer  restrictions,  title  to  such  seat  held 
by  a  firm  passed  to  its  trustee  in  bankruptcy. 

3.  Same—Tbansfeb— Execution— Enfobcement—Jubisdiction. 

Bankr.  Act  July  1,  1898.  c.  541,  §  2  (7)  80  Stat  545  [U.  S.  Comp.  St 
1901,  p.  3421],  empowers  courts  of  bankruptcy  to  cause  the  estates  of 
bankrupts  to  be  collected,  reduced  to  money,  and  distributed,  and  to 
determine  controversies  in  relation  thereto,  except  as  otherwise  pro- 
vided. Section  2  (15)  authorizes  such  courts  to  make  orders,  issue 
process,  and  enter  such  Judgments,  in  addition  to  those  specifically 
provided  for,  as  may  be  necessary  for  the  enforcement  of  the  provisions 
of  the  act ;  and  section  7  (4).  30  Stat  548  [U.  S.  Comp.  St  1901.  p.  3425], 
declares  that  the  bankrupt  shall  execute  and  deliver  such  papers  as 
shall  be  ordered  by  the  court  Eeld  that,  where  a  member  of  the 
New  York  Stock  Exchange  contributed  his  membership  to  a  firm  which 
thereafter  became  bankrupt  the  court  of  bankruptcy  had  Jurisdiction 
to  compel  him  to  execute  a  transfer  thereof  for  the  benefit  of  the 
flruVs  trustee  in  bankruptcy. 

4.  Same— Resignation. 

The  bankrupt  having  lost  his  membership  when  the  title  io  his  seat 
vested  in  the  trustee,  it  was  no  objection  to  the  transfer  that  it  was 
equivalent  to  resignation  of  the  holder's  personal  membership  in  the  ex- 
change. 
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Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York. 

John  C.  F.  Gardiner,  for  petitioner. 
Benj.  N.  Cardozo,  for  respondent. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

TOWNSEND,  Circuit  Judge.  The  petitioner  was  a  member  of  the 
firm  of  Hurlbutt,  Hatch  &  Co.,  bankrupts.  Henry  B.  Ketcham,  trustee 
in  bankruptcy  of  said  firm,  claimed  that  a  seat  in  the  New  York  Stock 
Exchange,  standing  in  the  name  of  said  Hatch,  was  copartnership  prop- 
erty, worth  $68,000,  which  passed  to  the  trustee  and  could  be  sold  by 
him,  yet  that,  owing  to  the  custom  and  rules  of  the  stock  exchange,  it 
could  not  be  advantageously  sold  so  as  to  be  available  for  the  satisfac- 
tion of  the  claims  of  the  firm's  creditors,  unless  its  sale  should  be 
requested  by  Hatch,  but  that,  if  he  would  execute  and  deliver  to  the 
stock  exchange  a  paper  directing  it  to  sell  his  seat  arid  to  pay  the  pro- 
ceeds to  the  trustee  in  bankruptcy,  the  exchange  would  obey  his  direc- 
tion. It  appeared  that  Hatch  had  refused  to  apply  the  said  seat  to  the 
payment  of  the  partnership  debts,  or  to  transfer  it  to  the  trustee,  or  to 
consent  to  its  sale.  The  debts  of  the  copartnership  amount  to  about 
$175,000;   its  assets,  exclusive  of  said  seat,  are  about  $34,000. 

The  trustee  applied  to  the  District  Court  for  an  order  that  Hatch  be 
required  to  sign  and  deliver  to  the  stock  exchange  such  request  and  di- 
rection as  would  authorize  an  advantageous  sale  and  make  the  proceeds 
thereof  available  for  the  payment  of  partnership  debts. 

Thereupon  the  court  made  the  following  order,  namely : 

"Ordered,  that  the  said  Edward  Sanford  Hatch  forthwith  sign  and  deliver 
to  the  said  trustee  in  bankruptcy  an  instrument  in  the  following  form: 

'"To  the  Chairman  of  the  Committee  on  Admissions  of  the  New  York 
Stock  Exchange — Sir:  I  hereby  request  you  to  sell  all  my  right,  title  and 
interest  in  and  to  my  membership  in  the  New  York  Stock  Exchange,  subject 
to  the  approval  of  the  Committee  on  Admissions  and  the  constitution  of 
said  Exchange;  and  I  hereby  authorize  and  direct  you  to  pay  over  the  pro- 
ceeds realized  from  such  sale  to  Henry  B.  Ketcham,  as  Trustee  in  Bank- 
ruptcy of  the  firm  of  Hurlbutt,.  Hatch  &  Company,  after  deducting  there- 
from any  moneys  due  to  creditors  who  are  members  of  the  Exchange,  or 
firms  registered  thereon,  upon  claims  arising  from  contracts  subject  to 
the  rules  of  the  Exchange,  and  after  deducting  any  and  all  other  charges 
or  payments  required  by  the  constitution  and  by-laws  of  the  Exchange  to 
be  deducted  upon  a  transfer  of  membership  therein;'   and  it  is  further 

"Ordered,  that  the  said  ESdward  Sanford  Hatch  be  and  he  hereby  is  di- 
rected, upon  demand  by  the  said  trustee,  to  execute  any  and  all  other  papers 
that  may  be  required  by  the  said  New  York  Stock  Exchange,  or  that  may 
be  necessary  or  proper  for  the  purpose  of  signifying  his  consent  to  the 
transfer  of  the  said  seat  to  the  person  buying  the  same,  pursuant  to  the 
direction  aforesaid,  and  any  and  all  other  papers  that  may  be  necessary  or 
proper  for  the  purpose  of  vesting  in-  such  purchaser  the  full  title  to  such 
seat,  and  of  securing  to  the  said  trustee  in  bankruptcy  the  payment  of  the 
purchase  price  thereof;    and  It  is  further 

"Ordered,  that  the  said  Edward  Sanford  Hatch  be  and  he  hereby  is  en- 
Joined  and  restrained  from  the  commission  of  any  act  intended  to  defeat 
or  nullify  his  consent  to  the  sale  aforesaid,  and  from  Inducing  the  officers 
of  the  said  Exchange  to  refuse  to  carry  out  the  said  directions,  and  from 
otherwise  hindering  or  impeding  the  sale  of  his  right  of  membership  afore- 
said and  the  transfer  of  the  proceeds  thereof  to  the  said  petitioner." 
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This  petition  seeks  to  review  said  order  on  the  following  grounds : 
(1)  That  the  membership  in  the  stock  exchange  was  not  the  property 
of  said  firm,  but  was  the  individual  property  of  the  petitioner.  (2> 
That  it  was  a  personal  privilege  of  said  Hatch,  and  not  property  which 
he  could  have  transferred  to  the  trustee.  (3)  That,  in  so  far  as  it  was 
property  and  transferable  within  the  meaning  of  the  bankrupt  law,  it 
had  become  the  property  of  the  trustee  by  the  adjudication.  (4)  That 
the  court  had  no  authority  or  jurisdiction  to  compel  the  petitioner  to 
execute  such  request,  which  was  equivalent  to  a  resignation  of  per- 
sonal membership  in  said  exchange.  (5)  That  it  was  against  public 
policy  to  thus  exclude  the  petitioner  from  said  means  of  livelihood. 

That  said  membership  was  firm  property  was  shown  by  the  pro- 
vision in  the  articles  of  partnership  that  there  should  be  "contributed 
to  the  capital  stock  of  said  partnership  for  the  uses  and  purposes  thereof 
and  for  carrying  on  the  same,  *  *  *  by  the  said  party  hereto  of  the 
third  part  (Edward  S.  Hatch),  the  said  seat  upon  the  New  York  Stock 
Exchange,  now  owned  by  him,  free  and  clear  of  all  encumbrance  what- 
soever, which  seat,  for  the  purpose  of  this  agreement,  is  estimated 
at  an  agreed  valuation  of  Fifty  thousand  dollars  ($50,000)" ;  from  the 
further  provision  for  the  payment  of  interest  at  6  per  cent,  to  Hatch 
"upon  the  capital  so  invested"  by  him,  and  estimated  at  $50,000 ;  by  the 
provisions  for  division  of  losses  and  profits;  and  by  the  subsequent 
course  of  dealing  between  the  partners,  whereby  the  partnership  paid 
all  the  dues  and  assessments  chargeable  against  said  seat,  and  said 
payments  were  charged  in  the  firm's  books  as  a  firm  expense. 

The  fifth  ground  for  review,  founded  on  public  policy,  need  not  be 
discussed. 

The  second,  third,  and  fourth  grounds  may  be  conadered  together. 
That  property  in  a  stock  exchange  seat  vests  in  a  trustee  in  bankruptcy 
is  expressly  decided  in  Page  v.  Edmunds,  187  U.  S.  596,  23  Sup.  Ct. 
200,  47  L.  Ed.  318.  The  facts  in  said  case  are  strikingly  like  those 
herein.  There  the  bankrupt  was  a  member  of  the  Philadelphia  Stock 
Exchange.  There,  as  in  this  case,  when  a  seat  in  said  exchange  is 
transferred,  the  transfer  is  subject  to  the  approval  of  a  committee  of  the 
exchange,  and  in  the  event  of  the  death  of  a  member  a  sum  would  be 
paid  to  his  family  out  of  the  gratuity  fund ;  but  if  the  seat  is  sold,  such 
sum  would  go  with  the  seat.  The  articles  of  the  constitution  provided 
for  a  committee  on  admissions,  which  should  inquire  into  the  standing 
of  the  applicant  for  membership  and  report  to  the  governing  committee^ 
which  determines  by  ballot  whether  a  candidate  should  be  elected,  five 
adverse  ballots  preventing  his  election.  Thus,  the  conditions  in  the 
two  cases  present  the  same  legal  questions.  The  Supreme  Court  said 
as  follows: 

"Section  70  of  the  bankrupt  act  of  18QS  (Act  July  1,  1808,  c.  541,  SO  Stat 
SC5  [U.  S.  Comp.  St  1901,  p.  3451])  provides  that  the  trustee  shall  be  veeted 
with: 

"  The  title  of  the  bankrupt  as  of  the  date  he  was  adjudged  a  bankrupt^ 
except  In  so  far  as  it  Is  property  which  is  exempt  to  all ;    •    •    • 

"  *(3)  Powers  which  he  might  have  exercised  for  his  own  benefit    •    •    • 

••'(5)  Property  which  prior  to  the  filing  of  the  petition  he  could  by  any 
means  have  transferred  or  which  might  have  been  levied  upon  and  sold  under 
judicial  process.*    •    •    • 
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"We  think  it  could  have  been  transferred  within  the  meaning  of  the 
statute.  The  appellant  could  have  sold  his  membership,  the  purchaser  tak- 
ing it  subject  to  election  by  the  exchange,  and  some  other  conditions.  It 
had  decided  value.    •    •    • 

**A  thing  having  such  vendible  value  must  be  regarded  as  property,  and* 
as  it  could  have  been  transferred  by  some  means  by  appellant  (one  of  the 
conditions  expressed  In  section  70),  it  passed  to  and  vested  In  his  trustee." 

Hyde  v.  Woods,  94  U.  S.  523,  525,  24  L.  Ed.  264. 

The  decisions  of  the  court  of  last  resort  of  the  state  of  New  York  are 
to  the  same  effect.  People  ex  rel.  Lemmon  v.  Feitner,  167  N.  Y.  1, 
60  N.  E.  265,  82  Am.  St.  Rep.  698;  Matter  of  Hellman,  174  N.  Y.  254, 
257,  66  N.  E.  809,  95  Am.  St.  Rep.  609,  63  L.  R.  A.  92. 

The  contention  of  the  bankrupt  "that  said  membership  is  a  personal 
privilege"  is  answered  by  the  opinion  of  the  Supreme  Court  in  Spar- 
hawk  V.  Yerkes,  142  U.  S- 1,  12  Sup.  Ct.  104,  35  L.  Ed.  915,  where  the 
cotirt  says : 

"While  the  property  is  peculiar,  and  in  its  nature  a  personal  privilege,  yet 
such  value  as  it  may  possess,  notwithstanding  the  restrictions  to  which  it 
Is  subject,  is  susceptible  of  being  realized  by  creditors.  Ager  v.  Murray, 
105  U.  S.  126  [26  L.  Ed.  942] ;  Stephens  v.  Gady,  14  How.  S28  [14  L.  Ed.  528] : 
Powell  V.  Waldron,  89  N.  Y.  828  [42  Am.  Rep.  801] ;  Belton  v.  Hatch,  109 
N.  T.  593  [17  N.  B.  225,  4  Am.  St  Rep.  495] ;  Habenlcht  v.  Llssak.  78  Cal. 
S^^l  [20  Pac.  874.  6  L.  R.  A.  718,  12  Am.  St  Rep.  63] ;  Weaver  v.  Fisher,  110 
111.  146." 

That  the  court  had  jurisdiction  to  compel  the  bankrupt  to  execute 
the  papers  necessary  to  eflFectuate  the  sale  of  said  seat  is  equally  clear. 

It  appears  from  the  allegations  of  the  trustee's  petition  that  he  could 
not  compel  the  stock  exchange  to  admit  to  membership  the  person  to 
whom  he  might  sell  said  seat.  The  decisions  of  the  United  States  Su- 
preme Court  and  of  the  Court  of  Appeals  of  the  state  of  New  York 
show  that  the  stock  exchange  is  not  bound  to  admit  a  purchaser  to 
membership,  and  that  such  purchaser  takes  the  seat  subject  to  the  condi- 
tions imposed  by  the  constitution  and  rules  of  the  exchange.  Hyde 
V.  Woods,  supra ;  Page  v.  Edmunds,  supra ;  People  ex  rel.  Lemmon  v* 
Feitner,  supra. 

The  general  power  of  courts  of  equity  to  compel  a  transfer  and  sale 
of  such  personal  privileges  as  patents  and  trade-marks  is  asserted  in 
Ager  V.  Murray,  105  U.  S.  126, 131,  26  L.  Ed.  942.  The  power  of  the 
court  to  require  a  bankrupt  to  execute  the  instruments  necessary  to 
effectuate  the  sale  of  a  personal  and  exclusive  right  has  been  exercised 
in  the  cases  of  the  transfer  of  liquor  licenses  (In  re  Fisher  [D.  C]  98 
Fed.  89 ;  In  re  Becker  [D.  C]  98  Fed.  407),  of  a  license  of  a  stall  in  a 
market  (In  re  Emrich,  101  Fed.  231),  and  of  a  seat  in  the  New  York 
Stock  Exchange,  under  the  bankruptcy  act  of  1867  (In  re  Ketchum 
[D.  C]  1  Fed.  840). 

If  there  were  any  doubt  as  to  the  general  power  of  the  District  Court 
to  make  such  order,  it  would  be  resolved  by  the  provisions  of  the  bank- 
ruptcy act  empowering  courts  of  bankruptcy  to  "cause  the  estates 
of  bankrupts  to  be  collected,  reduced  to  money  and  distributed,  and 
determine  controversies  in  relation  thereto,  except  as  herein  otherwise 
provided"  [section  2  (7)] ;  "make  such  orders,  issue  such  process,  and 
enter  such  judgments  in  addition  to  those  specifically  provided  for  a^ 
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may  be  necessary  for  the  enforcement  of  the  provisions  of  this  act" 
J  section  2  (15)] ;  and  by  the  further  provision  that  "the  bankrupt  shall 
*  *  *  execute  and  deliver  such  papers  as  shall  be  ordered  by  the 
court"  [section  7  (4)].  Act  July  1,  1898,  c  541,  80  Stat  645,  546  [U, 
S.  Comp.  St.  1901,  p,  3421]. 

There  is  no  merit  in  the  contention  that  the  order  to  execute  said  re- 
quest was  equivalent  to  a  resignation  of  said  personal  n^embership  in 
the  stock  exchange.  The  bankrupt  lost  his  membership  when  the  es- 
sential element  thereof — ^the  seat  in  the  stock  exchange — ^vested  in  the 
trustee.  He  was  "fully  and  completely  divested  of  his  property  in 
the  seat  or  membership."  Piatt  v.  Jones,  96  N.  Y.  24.  The  order  of 
the  court  merely  eflFectuates  the  provision  empowering  it  to  cause  the 
estates  of  bankrupts  to  be  collected,  by  requiring  this  bankrupt  to  obey 
the  provision  for  the  execution  of  the  papers  necessary  for  such  pur- 
pose. 

The  order  is  affirmed,  with  costs. 


UNITED  STATES,  for  Use  of  ROCKLAND  LAKE  TRAP  ROCK  CX).,  v. 

CONKLINQ  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    January  19, 1905.) 

NO.  102. 

1.  PUBLIO  WOBK— StATUTOBT  BoNDS— ChARTE&8. 

Rev.  St  §  8747  [U.  S.  Comp.  St  1901,  p.  25281,  requires  every  person 
contracting  with  the  United  States  for  public  work  to  execute  a  bond  to 
make  payments  to  all  persons  supplying  blm  "labor  and  materials"  in  the 
prosecution  of  the  work,  and  that  the  person  supplying  such  labor  and 
materials  shall  hare  a  right  to  sue  in  the  name  of  the  United  States  on 
the  bond.  Defendant  having  contracted  with  the  United  States  to  pur- 
chase and  remove  certain  stone  near  the  Harlem  river,  executed  a  bond 
under  such  section,  conditioned  that  he  would  promptly  make  full  pay- 
ments to  all  persons  supplying  him  with  labor  and  materials  in  the  pros- 
ecution of  the  work.  Held,  that  the  furnishing  of  certain  scows  to  de- 
fendant to  be  used  in  removing  the  stone  and  in  oth^  work  being  prose- 
cuted by  defendant,  did  not  constitute  the  furnishing  of  "labor  and  ma- 
terials" to  defendant  so  as  to  entitle  plaintiff  to  recover  the  amount  due 
under  the  charter  party  on  the  bond. 

2.  Samb—Evidencb— Letters. 

In  an  action  on  a  charter  party,  the  exclusion  of  letters  between  the 
parties  prior  to  the  execution  of  the  contract  was  not  error ;  the  contents 
thereof  being  merged  in  the  subsequent  contract 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

John  F.  Foley,  for  plaintiff  in  error, 
James  R.  Soley,  for  defendants  in  error. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  In  May,  1899,  defendant  John  P. 
Conkling  entered  into  a  contract  with  the  United  States  to  purchase  and 
remove  the  stone  owned  by  the  United  States,  stored  on  the  south  side 


Digitized  by 


Google 


UNITED  STATES  V.  OONKLING.  60& 

of  the  cut  through  Dyckman's  Meadows,  near  Spuyten  Duyvll  and  the 
Harlem  river.    The  contract  provided  as  follows : 

**The  contractor  for  tbe  removal  of  the  stone  must  furnish  all  appliances 
and  labor  necessary  to  handle  and  transport  it,  and  must  dispose  of  It  in  ac- 
cordance with  law.  All  d6brls  or  material  which  may  be  mixed  with  the  rock 
must  also  be  removed,    •    •    • 

**The  stone  will  be  measured  by  cubic  contents  on  scows,  or  other  vehicles 
of  transportation  on  which  it  may  have  been  placed,  and  for  this  purpose  it 
must  be  compactly  piled  in  such  a  manner  as  to  facilitate  the  measurement. 

"Measm*ements  will  be  taken  at  the  place  where  the  stone  is  stored,  by  an 
authorized  agent  of  this  office." 

Defendant  Conkling,  as  principal,  and  defendant  the  Fidelity  &  De- 
posit Company  of  Maryland,  as  surety,  executed  the  required  bond  that 
defendant  Conkling  would  duly  perform  the  covenants  in  said  contract 
and  "shall  promptly  make  full  payments  to  all  persons  supplying  him 
with  labor  and  materials  in  the  prosecution  of  the  work  provided  for  in 
said  contract." 

The  relator  chartered  to  Conkling  certain  scows,  to  be  paid  for  in 
monthly  payments  at  a  per  diem  rate,  and  sought  to  recover  on  said 
bond  for  their  use,  on  the  ground  that  they  were  labor  and  materials 
supplied  in  the  prosecution  of  said  work.  The  statute  relating  to  such 
bonds  provides,  inter  alia,  as  follows : 

•*That  hereafter  any  person  or  persons  entering  into  a  formal  contract  with 
the  United  States  for  the  construction  of  any  public  building,  or  the  prosecu- 
tion and  completion  of  any  public  work  or  for  repairs  upon  any  public  build- 
ing or  public  work  shall  be  required  before  commencing  such  work  to  execute 
the  usual  penal  bond,  with  good  and  sufficient  sureties,  with  tbe  additional 
obligations  that  such  contractor  or  contractors  shall  promptly  make  payments 
to  all  persons  supplying  him  or  them  labor  and  materials  in  the  prosecution 
of  the  work  provided  for  in  such  contract,  and  •  •  •  said  person  or  per- 
sons supplying  such  labor  and  materials  shall  have  a  right  of  action,  and  shall 
be  authorized  to  bring  suit,  in  the  name  of  the  United  States  for  his  or  their 
use  and  beneiQt  against  said  contractor  and  sureties  and  to  prosecute  the  same 
to  final  judgment  and  execution."  Rev.  St  §  3747  [U.  S.  Gomp.  St.  1901,  p. 
2523].     • 

The  court  below  expressed  the  opinion  that  these  scows  and  their 
use  were  not  "labor."  The  evidence  shows  the  correctness  of  this 
conclusion. 

Jacob  E.  Conkling,  the  secretary  of  the  relator,  testified  as  follows : 

"We  employed  the  captains  of  these  vessels  that  we  chartered  to  Ck>nkling, 
and  we  paid  them.  They  were  simply  custodians  of  the  scows — ^keepers  of  the 
scows.  •  o  o  The  master  is  custodian  of  the  scow.  He  keeps  the  scow, 
looks  after  her,  keeps  her  pumped  out,  and  does  such  other  work  around  the 
scow  as  to  protect  her  and  take  care  of  her,  and  attends  to  her  lines.  He  has 
nothing  whatever  to  do  with  the  loading  or  unloading." 

United  States  v.  Kimpland  (C.  C.)  93  Fed.  403. 

The  question  presented  is  as  to  the  legal  construction  of  the  words 
"labor  or  materials,"  as  used  in  said  statute.  Counsel  for  the  relator 
relies  upon  the  decision  in  American  Company  v.  Lawrenceville  Cement 
Co.  (C.  C.)  110  Fed.  717,  as  "a  controlling  authority."  Counsel  for 
defendants  rely  on  the  decision  in  United  States  ex  rel.  James  McAl- 
lister V.  Fidelity  &  Deposit  Company  of  Maryland,  86  App.  Div.  475,^ 
83  N.  Y.  Supp.  762,  in  which,  they  say,  "the  facts  are  identical  with  the 
facts  in  the  present  case." 
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The  cases  of  American  Surety  Co.  v.  Lawrenceville  Cement  Co.,  su- 
pra, and  of  United  States  v.  Morgan  (C.  C.)  Ill  Fed.  474,  involved 
claims  arising  out  of  the  same  transaction,  and  based  on  the  same  bond. 
There  one  Morgan,  as  principal,  and  the  American  Surety  Company, 
as  surety,  executed  a  bond  under  said  statute  for  the  performance  of 
a  contract  by  Morgan  to  do  work  and  supply  materials  for  gun  em- 
placements at  Great  Diamond  Island,  Portland  Harbor,  Me.  In  the 
course  of  said  work  the  plaintiflF,  the  Loughlin  Company,  paid  the  ex- 
penses for  transporting  beams,  bolts,  and  washers,  to  be  used  in  the 
work  contracted  for,  from  Portland  to  Diamond  Island,  and  this  charge 
was  allowed ;  but  the  charges  of  plaintiff  for  expense  in  fitting  out  and 
equipping  a  steam  launch,  expressly  constructed  for  transporting  ma- 
terial to  the  place  where  the  work  was  to  be  done  to  be  used  in  said 
work,  were  disallowed,  as  were  also  expenses  incurred  in  constructing 
cars,  ships,  tubs,  and  conveyors  used  in  the  prosecution  of  said  contract, 
"in  making  the  excavations,  *  ♦  *  and  conveying  the  materials 
excavated."  Charges  for  furnishing  tools  and  appliances  used  in  the 
prosecution  of  the  work,  and  for  the  construction  of  a  track  upon  which 
cars  were  run  to  transport  the  earth  and  rock  excavated  preparatory 
to  the  building  of  the  fortification,  and  afterwards  used  for  conveying 
concrete  to  said  building,  were  disallowed.  This  decision  was  rendered 
by  Judge  Webb.    United  States  v.  Morgan,  supra. 

In  the  American  Surety  Company  Case,  supra.  Judge  Putnam  al- 
lowed other  contractors'  claims  for  repairs  to  the  plant,  and  for  truck- 
ing from  the  steamboat  landing  on  the  island  to  the  precise  locality 
of  the  work.  Claims  "for  water-borne  transportation  of  materials  used 
in  the  work,  such  as  coal  and  lumber,  to  the  island  where  the  work  was 
done,"  were  rejected  by  the  master;  and  the  rejection  was  approved 
and  affirmed,  on  the  ground  that  the  court  could  not  determine  from  the 
record  on  which  side  of  the  line  they  fell,  in  reference  to  the  rule  stated 
by  the  court  in  its  opinion.  There  the  court,  referring  to  the  report  of 
the  master  as  to  the  claims,  said  as  follows : 

"Also  we  think  the  master  was  too  strict  with  reference  to  some  minor 
claims  for  transportation.  Clearly,  he  was  right  in  his  lllustratiTe  snggestion 
which  led  up  to  his  conclusion  with  reference  to  claims  for  trucking  and  water 
carriage.  As  stated  by  him,  the  carrier  ordinarily  has  a  lien  for  his  freight, 
which  is  a  softlclent  protection  to  him.  Therefore,  in  cases  of  transportation 
by  a  carrier  from  distant  points,  or,  indeed,  from  another  port  than  the  port 
at  which  the  contractor's  work  is  being  done,  the  carrier  would  not  ordinarily 
be  protected  by  the  statutory  bond,  for  two  reasons :  First,  transportation  for 
considerable  distances  in  the  regnilar  course,  by  the  ordinary  lines  of  either 
steam,  sail,  or  rail,  cannot  easily  be  brought  within  the  words  of  the  statute, 
'supplying  labor  or  materials*;  and,  second,  inasmuch  as  carriage  of  that 
character,  especially  under  an  ordinary  bill  of  lading,  or  its  equivalent,  creates 
a  well-recognized  lien  for  freight,  the  equitable  rule  would  apply,  that  a  car- 
rier, under  such  circumstances,  cannot  give  up  his  cargo,  and  enforce  his  claim 
against  a  mere  surety,  after  he  has  so  placed  himself  that  the  surety  cannot 
be  subrogated  to  the  security  which  the  law  gave.  The  first  objection,  how- 
ever, does  not  necessarily  apply  to  truckmen  who  are  moving  materials  from 
a  place  of  landing  to  the  exact  locality  of  the  work  under  contract,  although 
the  distance  may  be  somewhat  considerable,  nor  to  water-borne  transportation 
carried  on  by  the  servants  of  the  contractor,  or  for  short  distances  without 
the  aid  of  steam  or  a  fully  equipped  vessel.  The  second  objection,  moreover, 
must  not  be  carried  to  an  extreme;  otherwise  it  would  defeat  the  practical 
operation  of  the  statute.    Every  person  selling  materials  for  cash  holds  a  lien 
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for  the  purchase  money  until  he  volnntarlly  waives  it  by  delivery ;  and  every 
person  engaged  in  transportation,  who  is  not  the  mere  servant  of  the  owner 
of  the  m^chandise  transported,  holds  a  carrier's  lien,  even  though  the  carriage 
is  of  miscellaneous  parcels,  over  short  distances  in  the  immediate  locality,  and 
at  frequent,  irregular  intervals.  Nevertheless,  with  reference  to  each,  such 
liens  are  not  ordinarily  insisted  on,  and  it  would  be  an  unreasonable  construc- 
tion of  the  statute  to  hold  that  it  intended  to  interfere  with  the  convenience 
of  minor  dealings  in  such  methods  as  the  usual  practices  establish.  Therefore, 
as  already  stated  with  referoice  to  either  class,  to  insist  on  the  fact  that  the 
lien  is  waived,  and  short  credit  given,  would  defeat  the  beneficial  purpose  of 
the  statute,  and  the  practical  ends  which  it  is  intended  to  accomplish." 

The  court  had  already  discussed  the  state  lien  statutes  and  the  federal 
statute,  and  the  eflfect  of  giving  a  lien  in  the  latter  for  labor  and  ma- 
terials used  "in  the  prosecution  of  the  work."    Judge  Putnam  says: 

"The  underlying  equity  of  the  lien  statutes  relates  to  a  direct  addition  to 
the  substance  of  the  subject-matter  of  the  building  or  other  thing  to  which  the 
lien  attaches,  while  the  statute  in  question  concerns  every  approximate  rela- 
tion of  the  contractor  to  that  which  he  has  contracted  to  do." 

That  case  presents  conditions  radically  differing  from  those  involved 
herein.  The  decision  as  to  charges  allowed  for  transportation  to  the 
place  where  the  woric  was  to  be  done  seems  to  rest  on  tfie  fact  that  the 
carrier  had  a  lien  on  the  cargo  for  freight,  but  that  it  would  be  imprac- 
ticable to  assert  it  for  carriage  for  short  distances  by  vessel  or  trucks. 
Here  no  lien  could  be  claimed  for  carriage  to  the  place  where  tiie  work 
was  to  be  done,  because  the  contractor  was  to  remove  the  material,  and 
it  was  removed  after  the  work  was  done  and  before  the  carriage  began. 
The  scows  were  not  materials  supplied  "in  the  prosecution  of  the  work 
provided  for  in  the  contract,"  for  the  prosecution  was  completed  when 
the  removal  of  the  stone  was  effected,  and  before  the  scows  had  served 
any  purpose  except  as  a  convenient  means  for  measurement;  the 
measurements  being  made  at  the  place  where  the  stone  was  stored. 
Whether  the  stone  was  removed  to  an  adjoining  piece  of  land,  or  to  a 
scow,  or  to  a  railway  track,  or  otherwise  lawfully  disposed  of,  was  im- 
material. The  obligation  of  the  contract,  which  the  bond  was  intended 
to  secure,  was  fulfilled  by  the  act  of  removal.  But  irrespective  of  these 
considerations.  Judge  Putnam  holds  that  general  transportation  for  a 
considerable  distance  by  ordinary  lines  of  transportation  is  not  within 
the  words  "supplying  labor  or  materials,"  and  approves  the  rejection 
of  claims  for  transportation  by  the  master  in  the  absence  of  evidence  to 
show  that  they  fall  within  the  rule  as  stated  by  him.  He  bases  his  dis- 
allowance of  other  claims  on  the  following  ground : 

"They  did  not  enter  into  the  construction  of  the  public  work,  but  were  in 
the  nature  of  tools  and  appliances  to  be  used  by  the  contractor  for  his  own 
convenience  and  advantage  In  bis  execution  of  his  contract" 

This  case  does  not  sustain  the  contention  of  the  relator. 

In  United  States  v.  Hyatt,  92  Fed.  442,  34  C.  C.  A.  445,  the  Circuit 
Q)urt  of  Appeals  for  the  Fifth  Circuit  expressed  the  opinion  that  freight 
diarges  by  a  railroad  for  the  carriage  of  stone  to  the  place  of  prosecu- 
tion of  work  were  neither  labor  nor  materials,  within  the  meaning  of 
the  statute  under  consideration. 

In  United  States  ex  rel.  McAllister  v.  Fidelity  &  Deposit  Company 
of  Maryland,  supra,  where  the  material  facts  are  practically  identical 
with  those  herein,  the  court  said : 
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'The  plaintiffs  in  furnishing  a  boat  to  transport  materials  to  the  works  at 
Coaster's  Harbor  Island  have  not  fnmlshed  any  material  used  in  the  prosecu- 
tion of  the  work  provided  for  in  the  contract,  any  more  than  a  common  car- 
rier might  be  said  to  furnish  materials  by  transporting  them  to  the  point 
where  they  were  to  be  used.  Churchyard  might  have  hired  the  plaintiffs  to 
transport  his  materials  as  freight,  and  it  would  hardly  have  been  suggested 
that  under  the  statute  the  plaintiffs  would  have  had  a  lien  for  materials  fur- 
nished in  performing  the  contract,  and  we  are  unable  to  discover  any  reason 
why  they  have  a  stronger  claim  because  Churchyard  chose  to  hire  the  means 
of  transportation,  and  to  assume  the  responsibility  of  operating  the  craft" 

We  conclude  that  the  statute  was  not  intended  to  cover  a  case  like 
the  present,  where  there  was  neither  carriage  nor  a  contract  to  carry 
to  the  place  where  the  work  was  prosecuted,  but  only  a  contract  to  re- 
move materials  purchased  from  the  place  of  purchase. 

The  court  below  held  that  the  use  of  the  scows  was  "not  materials 
supplied  solely  in  the  prosecution  of  the  particular  work  covered  by  the 
contract  sued  upon,  because  these  scows  were  engaged  in  the  prose- 
cution of  other  work — ^in  the  prosecution  of  building  a  breakwater  at 
Larchmont,  building  a  pier  for  the  Long  Island  Railroad  at  Newtown 
Creek,  and  some  structure  for  the  Central  Railroad  at  Spuyten  Duyvil ; 
and  there  is  nothing  in  the  testimony  upon  which  we  can  make  any  afH 
portionment  whatsoever  for  services  in  the  different  capacities."  It 
appears  that  the  scows  were  chartered  for  the  execution  of  two  distinct 
contracts — one  for  removal  and  one  for  construction — ^and  that  the  re- 
lator claimed  a  lump  sum  under  said  two  contracts,  without  attempt  at 
apportionment.  It  further  appears  that  defendant  operated  the  scows 
under  a  general  charter;  that,  the  removal  of  the  stone  being 
effected  by  loading  it  on  the  scows,  he  employed  them  in  the  execution 
of  other  contracts  for  construction  of  a  breakwater,  a  pier,  and  a  bridge, 
respectively,  at  various  places,  at  long  distances  from  the  place  of  load- 
ing ;  and  that  the  stone  was  carried  to  and  delivered  at  said  places  un- 
der said  general  charter.  Therefore  the  scows  were  not  supplied  in  the 
prosecution  of  the  work,  but  they  were  supplied  as  carriers  "for  moving 
stone  from  Government  Dock,  Harlem  Ship  Canal,  to  and  along  shores 
for  riprap  and  filling,"  and  were  to  be  used  in  "the  Hudson  River,  New 
York  Bay,  East  River,  Harlem  and  in  Long  Island  Sound,  as  far  as 
Larchmont  Harbor."  This  action  is  for  the  breach  of  condition  of  a 
bond  for  performance  of  a  specific  contract.  The  evidence  showed  that 
the  scows  were  employed  generally  in  the  execution  of  several  con- 
tracts. No  evidence  was  introduced  to  show  any  segregation  of 
charges  to  this  specific  contract.  It  is  impossible  for  this  court  to  say 
whether  there  was  in  fact  any  separation  of  services,  or  to  apportion 
the  general  charges  between  the  various  contracts.  The  evidence  leaves 
it  very  doubtful  whether  the  plaintiff  had  in  mind  any  claim  of  liability 
on  this  bond  for  any  portion  of  the  charter  money.  It  is  clear  that  the 
obligation  of  the  surety  could  not  be  enlarged  to  cover  the  contractor's 
general  liability  under  the  charter,  or  a  pro  rata  portion  of  such  liability, 
and  especially  where  no  data  are  furnished  for  its  determination. 
Childs  v.  Anderson,  128  Mass.  108 ;  Crawford  v.  Powell,  101  Ind. 
421 ;  Gorgas  v.  Douglas,  6  Serg.  &  R.  (Pa.)  612 ;  McClain  v.  Hutton, 
131  Cal.  132, 141,  61  Pac.  273,  63  Pac.  182,  622;  United  States  ex  rel. 
McAllister  v.  Fidelity  &  Deposit  Company  of  Maryland,  supra. 
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In  United  States  ex  rel.  James  McAllister  v.  Fidelity  &  Deposit  Com- 
pany of  Maryland,  supra,  the  contractor  was  engaged  in  the  execution 
of  three  distinct  contracts  for  the  United  States,  and  hired  a  lighter 
from  the  relator  for  transporting  materials  indiscriminately  to  the  dif- 
ferent points  where  the  work  was  in  progress.  We  have  already  seen 
that  the  court  held  this  furnishing  of  a  lighter  did  not  constitute  a  sup- 
plying of  materials.  But  in  discussing  the  branch  of  the  case  relevant 
to  the  question  we  are  now  considering,  the  court  said  as  follows : 

"As  a  matter  of  fact,  Churchyard  used  the  lighter  for  transporting  materi- 
als, machinery,  etc.,  to  each  of  the  three  goyernment  contracts,  and  no  account 
was  kept  of  the  portion  of  time  it  was  employed  upon  the  Coaster's  Harbor 
Island  barracks.  He  used  it  generally  in  performing  several  contracts;  the 
cargoes  were  apparently  piled  on  indiscriminately,  and  delivered  at  the  vari- 
ous points ;  and  it  is  difiBcult  to  understand  how  the  Fidelity  &  Deposit  Com- 
pany, which  had  no  intimation,  so  far  as  the  record  shows,  that  this  contract 
for  the  use  of  the  lighter  was  to  be  made,  could  be  held  to  have  contracted  to 
guaranty  payment  to  these  plaintiffs  under  the  statute  here  in  review.  As- 
suming, as  we  must,  that  the  defendants  knew  the  law,  could  they  be  deemed 
to  have  contemplated  this  liability?  Did  the  law  contemplate  it?  We  think 
not." 

We  conclude,  therefore,  that  the  statute  was  not  intended  to  protect 
one  letting  a  boat  under  a  charter  for  the  general  use  of  a  contractor, 
and  that  the  court  committed  no  error  in  dismissing  the  complaint  on 
that  ground. 

The  exceptions  to  the  exclusion  of  certain  letters  between  the  parties 
prior  to  the  executicm  of  the  contract  are  without  merit.  No  reason  was 
given  why  the  letters  were  offered.  The  contents  thereof  were  merged  in 
the  subsequent  contract.  Furthermore,  while  the  exclusion  of  the  letter 
of  September  9th  did  not  hurt  the  relator,  it  would  have  helped  defend- 
ants, because  it  showed  that  the  relator  knew  the  scows  were  "to  be  used 
in  transporting  stone  *  *  *  to  be  deposited  in  docks  and  break- 
waters wherever  I  can  get  contracts  for  filling," 

The  judgment  is  affirmed,  with  costs. 


AH  TAI  ▼.  UNITED  STATES. 

(Circuit  Cowct  of  Appeals,  First  Circuit    February  16,  1005.) 

No.  539. 

PABTncs— Standing  in  CoimT— Disposition  oi*  Question. 

Ordiuarily  questions  involving  tbe  standing  of  a  party  in  court  are 
influenced  largely  by  the  knowledge  of  the  court  as  to  the  history  of  the 
proceeding,  and  are  disposed  of  summarily  upon  discretion. 

Aldbns— Chinese  Exclxtsion— Appeal  fboic  Coicmissioneb— Waiver. 

Where  a  Chinaman  who  had  been  ordered  deported  by  the  commission^- 
er.  and  had  perfected  an  appeal  to  the  District  Court  within  the  statutory 
period,  entered  into  an  agreement  which  purported  to  waive  his  right 
of  appeal,  but  nevertheless  appeared  and  demanded  to  be  heard  upon  his 
appeal,  which  was  still  pending,  and  which  had  not  been  dismissed  under 
the  agreement,  his  status  under  his  appeal  so  far  involved  his  statutory 
right  to  an  appeal  as  to  render  the  question  whether  his  executory  agree- 
ment amounted  to  a  complete  and  absolute  waiver  thereof  or  not,  review- 
able by  the  Circuit  Court  of  Appeals. 

185  F.— 33 
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8.  Samb. 

Wh«re  a  Chinaman  who  had  been  ordered  deported  by  the  commisiioDer 
perfected  an  appeal  to  the  District  Ck>urt  within  the  statatory  period,  his 
right  to  appear  and  be  heard  upon  his  appeal  was  not  forfeited  by  ta 
agreement  purporting  to  waive  his  appeal,  which  had  remained  merely 
executory,  and  under  which  the  appeal  had  not  been  dlsmlaaedf  nor  tbe 
order  of  the  commlsaloner  affirmed,  and  In  reliance  on  which  nothing  had 
been  done. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts. 
See  125  Fed.  795. 

George  Libby,  for  plaintiflF  in  error. 
William  H.  Garland,  Asst.  U.  S.  Atty. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

ALDRICH,  District  Judge.  In  this  case  a  Chinese  person,  who 
is  designated  in  the  record  as  Ah  Tai,  alias  Moy  Yee  Poy,  plaintiff 
in  error,  was  before  Richard  W.  Hale,  United  States  commissioner 
for  the  District  of  Massachusetts,  charged  with  being  a  Chinese 
person  unlawfully  within  the  United  States.  The  Chinaman  de- 
fended upon  the  ground  that  he  had  been  previously  before  a  com- 
missioner for  the  District  of  Vermont,  and,  after  trial,  had  been  dis- 
charged upon  the  ground  that  he  was  a  citizen  of  the  United  States. 
At  the  hearing  before  the  Massachusetts  commissioner,  the  China- 
man introduced  what  purported  to  be  his  discharge  in  the  District 
of  Vermont,  and  on  the  discharge  was  what  he  claimed  to  be  a 
photographic  likeness  of  himself.  After  hearing,  the  Massachu- 
setts commissioner  found  that  the  Chinaman  before  him  was  not 
the  person  discharged  in  the  Vermont  District,  and  that  the  photo- 
graph was  not  his  likeness,  and  ordered  that  he  be  deported  to 
China. 

From  the  order  of  the  Massachusetts  commissioner  the  Chinese 
person  seasonably  claimed  his  appeal  to  the  judge  of  the  District 
Court  for  the  District  of  Massachusetts,  which  was  duly  allowed. 
On  the  20th  of  April,  1904,  the  Chinaman  appeared  in  the  District 
Court  and  demanded  to  be  heard  in  the  prosecution  of  his  appeal. 
The  bill  of  exceptions  sets  out  that  the  court,  acting  on  a  previous 
oral  agreement,  made  in  open  court,  found  that  the  Chinaman  had 
waived  his  right  to  be  heard  on  his  appeal,  and  ruled  that  he  was 
not  entitled  to  be  heard.  The  District  Court  subsequently,  but 
without  hearing,  affirmed  the  finding  and  order  of  the  commission- 
er, and  the  case  comes  here  upon  an  exception  to  the  ruling  which 
deprived  the  Chinaman  of  a  hearing  in  the  District  Court  upon  his 
appeal. 

The  record  is  meager.  Sufficient  appears,  however,  to  show  that 
the  appeal  from  the  commissioner  to  the  District  Court  was  per- 
fected within  the  statutory  period,  and  that  whatever  was  agreed 
in  the  direction  of  a  waiver  of  the  right  to  prosecute  the  appeal  was 
left  unexecuted.  It  is  not  claimed  that  the  court  or  any  one  at  the 
time  acted  upon  the  supposed  agreement,  nor  is  it  claimed  that  the 
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previous  agreement  was  entered  of  record.  It  appears  that  the 
agreement  upon  which  the  government  relies  was  made  in  open 
court  between  John  L.  Dyer,  counsel  for  the  Chinaman,  and  Mr. 
Garland,  representing  the  United  States. 

We  pass  over  all  questions  as  to  the  authority  of  an  attorney  to 
bind  a  client  under  the  circumstances  disclosed,  and  treat  the  case 
as  though  what  was  done  was  done  by  the  Chinaman  himself.  At 
the  most,  it  was  merely  an  executory  agreement  not  to  prosecute, 
and,  before  any  action  was  taken  by  the  court  in  the  direction  of  dis- 
missing the  appeal,  or  of  affirming  the  order  of  the  commissioner, 
the  aggrieved  party  appeared  in  court  and  claimed  the  right  to 
prosecute  his  appeal. 

Ordinarily  questions  invdving  the  standing  of  a  party  in  court 
are  influenced  largely  by  the  knowledge  of  the  court  as  to  the  his- 
tory of  the  proceeding,  and  are  disposed  of  summarily  upon  dis- 
cretion. Quite  likely  we  may  not  know  from  the  record  all  the 
grounds  upon  which  the  District  Court  acted,  but,  looking  at  the 
record,  we  incline  to  the  view  that  when  the  Chinaman  appeared 
and  demanded  to  be  heard  upon  his  appeal,  which  had  been  al- 
lowed and  was  still  pending,  his  status  under  his  perfected  appeal 
thus  pending  so  far  involved  his  statutory  right  as  to  render  the 
question  reviewable  in  this  court,  whether  the  executory  agreement 
amounted  to  a  complete  and  absolute  waiver. 

The  agreement  in  question  is  referred  to  by  the  District  Court  as 
one  previously  made,  not  as  one  entered  into  for  the  purpose  of  dis- 
posing of  the  case  at  the  time  the  action  was  taken  by  the  court. 
At  the  time  the  Chinaman  was  denied  his  right  to  prosecute,  the 
appeal,  as  has  been  said,  was  still  pending ;  and,  however  it  might 
be  if  it  had  reference  to  a  situation  involving  a  strictly  civil  case, 
we  do  not  think  the  previous  executory  agreement,  in  a  case  con- 
cerning the  restraint  of  personal  liberty,  should  be  accepted  as  so 
far  acted  upon  as  to  become  absolute,  and  deprive  the  appellant  of 
the  right  to  prosecute  his  statutory  appeal.  If,  at  the  time  it  was 
made,  the  agreement  had  been  executed,  and  the  appeal  dismissed, 
or  the  order  of  the  commissioner  affirmed,  it  would  have  been  dif- 
ferent. 

By  analogy,  cases  like  Ward  v.  Hollins,  14  Md.  158,  and  Hay  v. 
Jenkins,  28  Md.  664,  which  hold  that  a  person  may  abandon  or 
withdraw  his  appeal  without  explanation,  and  take  another  within 
the  statutory  time,  would  seem  to  sustain  the  idea  that  a  party  who 
has  made  an  agreement  not  to  prosecute  may  rescind,  while  the  ap- 
peal is  pending,  and  return  to  his  right  to  go  forward. 

The  law  is  reluctant  to  hold  parties  to  executory  agreements  rest- 
ing in  the  past,  which,  if  enforced,  would  deprive  them  of  their  life 
or  liberty.  It  is  for  this  reason  that,  in  proceedings  involving  the 
higher  oiFenses,  the  old  formalities  of  pleading  in  person  and  in  the 
presence  of  the  court  are  held  to,  as  necessary  and  proper  safe- 
guards of  liberty.  In  such  cases,  judgment  is  based  not  upon  agree- 
ment, but  upon  an  admission  of  the  fact  of  guilt.  While  this  is  not 
a  criminal  proceeding,  its  purpose  is  to  exclude  the  Chinaman  from 
the  liberty  of  the  territory  of  the  United  States,  and  in  a  sense^ 
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therefore,  to  restrain  him  of  personal  liberty.  If  it  were  a  criminal 
proceeding,  where  the  respondent  had  entered  a  plea  of  guilty,  or 
in  any  way  admitted  his  guilt,  the  fact  of  the  admission  would  be 
evidence  against  him  upon  the  question  of  guilt  or  innocence, 
though  respondents  are  often  allowed  to  retract  their  plea  of  guilty 
and  go  to  trial,  but  an  executory  agreement  of  a  respondent  to  plead 
guilty  or  not  to  defend  himself  would  not  operate  to  debar  him  of 
the  right  of  trial.  Moreover,  the  right  of  the  United  States  to  de- 
port a  Chinaman,  with  incidental  expenses,  rests  not  upon  agree- 
ment, but  upon  the  duly  established  fact  that  the  person  is  a  Chi- 
nese person  unlawfully  within  the  United  States,  and  not  a  citizen 
thereof. 

No  point  has  been  made  whether  this  case  should  have  been 
brought  before  us  by  appeal  rather  than  by  writ  of  error,  and  we 
are  not  to  be  held  as  expressing  any  opinion  in  reference  thereto, 
even  by  implication. 

The  finding  and  order  of  the  District  Court  affirming  the  finding 
and  order  of  the  commissioner  are  reversed,  and  the  case  is  remand- 
ed for  further  proceedings  not  inconsistent  with  this  opinion. 


THE  MAURICE. 

(Olrcnlt  Court  of  Appeals,  Third  Circuit    February  7,  lOOS.) 

No.  89. 

!•  Towage— INJUBT  to  Tow— Excessive  Length  of  Lirs. 

The  sinking  of  a  barge  In  tow  in  the  Schuylkill  by  striking  against  th» 
cribbing  of  a  bridge  while  passing  through  the  draw  held  due  aolely 
to  the  fault  of  the  tug  for  towing  with  too  long  hawsers. 

2.  Evidence— Adicissions— Res  GESTiB. 

Statements  made  by  the  master  of  a  barge  which  was  sunk  by  collision 
with  a  bridge,  made  at  a  subsequent  time  and  different  place,  as  to  the 
cause  of  the  accident,  are  not  admissible  in  a  suit  to  recover  fdr  the  Io0B» 
either  as  admissions  binding  the  owner  or  as  res  gestae. 

8.  Towage— Negligbnoe  or  Tugh-Liabilitt  fob  Loss  of  Tow. 

Where  the  striking  of  a  barge  in  tow  against  the  cribbing  of  a  dty 
bridge  was  due  to  the  fault  of  the  tug,  she  cannot  sliift  tlie  liability  upoo 
the  city  on  the  ground  that  If  the  cribbing  had  been  in  perfect  conditioa 
the  collision  would  not  have  injured  the  barge. 

[Ed.  Note.— For  cases  in  point,  see  vol  45,  Cent  Dig.  Towage,  H  U, 
19.] 


Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania. 

John  F.  Lewis,  for  appellant 

Willard  M.  Harris  and  Harry  T.  Kingston,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges, 


DALLAS,  Circuit  Judge.  This  is  an  appeal  from  a  decree  in  ad- 
miralty dismissing  the  libel  of  the  owner  of  the  barge  Peter  A. 
Rogers  against  the  tug  Maurice  for  negligent  towage.    The  city  of 
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Philadelphia  was  made  a  party  to  the  cause,  under  rule  59  of  the 
Supreme  Court,  but  the  court  below  was  clearly  right  in  deciding 
that  there  was  no  ground  upon  which  it  could  be  held  liable. 

The  Rogers,  while  being  towed  by  the  Maurice  on  the  Schuylkill 
river,  struck  a  part  or  appendage  of  the  Gray's  Ferry  Bridge,  and 
was  so  injured  that  she  sank.  The  learned  judge  of  the  District 
Court  held  that  the  Rogers  was  alone  to  blame  for  the  accident,  and 
that  the  fault  with  which  she  was  chargeable  was  her  master's 
failure  to  give  proper  attention  to  the  wheel  during  the  quarter  of 
a  mile  that  intervenes  between  the  draw  of  the  Baltimore  &  Ohio 
Railroad  Bridge  and  the  draw  of  the  Gray's  Ferry  Bridge.  We 
are  unable  to  concur  in  this  conclusion.  The  hawsers  which  were 
used  by  the  tug  were  much  longer  than  they  should  have  been,  and 
to  that  fact  solely,  we  think,  the  occurrence  of  the  collision  must  be 
attributed.  They  should  have  been  shortened  at  or  about  the  time 
when,  passing  from  the  Delaware  river,  the  Schuylkill  was  entered. 
The  omission  to  do  this  was  not  only  the  initial  fault,  but  was  the 
direct  and  proximate  cause  of  the  catastrophe.  There  was  no  fail- 
ure to  steer  the  barge  upon  approaching  the  Gray's  Ferry  Bridge. 
Her  captain  testified  that  when  about  seven  or  eight  hundred  feet 
from  that  bridge  he  went  to  his^  wheel  and  stood  by  it,  and  that  his 
boat  followed  the  tug,  and  did  not  seem  to  be  in  any  danger  until 
it  was  within  about  200  feet  of  the  bridge,  when  he  perceived  that 
it  was  likely  to  strike  the  obstruction,  and  that  he  never  left  the 
wheel  until  it  did.  so.  Of  this  testimony  of  the  master  of  the  Rog- 
ers, that  of  his  brother,  who  was  with  him,  and  of  the  master  of 
the  other  barge,  which  was  being  towed  alongside  the  Rogers,  is 
corroborative,  and  we  perceive  no  sufficient  reason  for  discrediting 
it.  The  account  given  by  the  tug's  master  of  a  conversation  be- 
tween himself  and  the  captain  of  the  Rogers,  "on  the  road  back  to 
Camden,"  was  duly  objected  to,  and  the  objection  was  well  taken. 
The  statements  of  the  latter  were  not  relevant  as  admissions,  for 
the  libelant  had  in  no  way  authorized  them ;  nor  as  res  gestae,  for 
both  in  time  and  space  they  were  widely  separated  from  the  main 
transaction,  and  were  simply  narrative  of  past  events.  The  Oil 
City  Fuel  Supply  Co.  v.  Boundy,  122  Pa.  449,  15  Atl.  865.  But, 
even  if  it  had  been  admissible,  this  evidence  would  not  have  suf- 
ficed to  relieve  the  tug  from  the  consequences  of  its  own  default. 
The  sheer  which  carried  the  Rogers  against  the  "cribbing"  was  due 
to  the  unusual  and  excessive  length  of  the  hawsers,  and  the  fact 
(if  it  be  a  fact)  that  she  would  not  have  been  hurt  if  the  cribbing 
had  been  in  perfect  condition  would  not  absolve  the  tug  from  blame 
for  having,  by  her  negligence,  produced  the  injury  which  actually 
resulted.  If  those  responsible  for  her  management  had  exercised 
due  care,  the  cribbing  would  not  have  been  struck  at  all;  and, 
therefore,  no  matter  what  may  have  been  its  condition,  she  is  an- 
swerable for  the  damage  which  was  in  fact  caused  by  striking  it. 

The  decree  of  the  District  Court  is  reversed,  with  direction  to 
that  court  to  enter  a  decree  in  favor  of  the  libelant,  and  to  appoint 
a  master  to  ascertain  and  report  the  damages,  in  accordance  with  the 
customary  practice* 
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JONES,  City  Treasurer,  et  al.  t.  UNITED  STATES  ex  rel.  TOMPKINS 
COUNTY  NAT.  BANK. 

SAME  y.  UNITED  STATES  ex  rel.  BANOOB  SAY.  BANK. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  18,  1905.) 

N08.  2,021,  2,022. 

1.  Appeal  and  Ebbob— Assionmsntb  ot  Ebbob. 

The  overruling  of  motions  to  quash  an  alternatlye  writ  of  mandamus, 
and  compel  relator  to  amend  the  petition,  cannot  be  reviewed,  not  hav- 
ing been  challenged  In  the  assignments  of  error. 

2.  Fbdebal  Coubts—Special  Findings. 

The  making  of  special  findings  by  a  federal  Circuit  Court  on  waiver 
of  a  Jury,  and  the  efTect  thereof.  Is  governed  by  Bev.  St  U  649,  700  [U. 
8.  Comp.  St  1901,  pp.  525,  570],  and  not  by  state  statutes. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

The  Tompkins  County  National  Bank  of  Ithaca,  N.  Y.,  and  the  Bangor 
Savings  Bank  of  Bangor,  Me.,  having  recovered  judgments  In  the  Circuit 
Court  of  the  United  States  for  the  District  of  Nebraska  against  the  dty  of 
Beatrice,  Neb.,  upon  certain  municipal  bonds  and  coupons.  Instituted  pro- 
ceedings In  mandamus  against  the  tr^surer,  mayor,  and  council  of  the 
city  to  enforce  the  application  thereon  of  funds  In  the  dty  treasury  and  the 
levy  and  collection  of  taxes  for  the  payment  of  the  then  remaining  deficiency. 
The  proceedings  resulted  In  the  Issue  of  peremptory  writs  of  mandamus,  and 
the  respondents  have  prosecuted  writs  of  error  to  this  court  The  two  cases 
are  so  similar  In  their  essential  features  that  they  may  be  considered  to- 
gether. 

Melvin  B.  Davis,  for  plaintiffs  in  error. 
Chester  B.  Masslich,  for  defendants  in  error. 

Before  SANBORN,  VAN  DEVANTER,  and  HOOK,  Circuit 
Judges. 

HOOK,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  plaintiffs  in  error  excepted  to  the  orders  of  the  trial  court 
overruling  their  motions  to  quash  the  alternative  writs  of  man- 
damus and  to  compel  the  relators  to  amend  their  petitions  in  certain 
particulars,  but  the  exceptions  are  unavailing.  Even  were  the 
action  of  the  court  erroneous,  which  does  not  appear,  it  has  not 
been  challenged  in  the  assignments  of  error. 

Aside  from  the  foregoing  the  record  discloses  no  exceptions  what- 
ever on  the  part  of  the  plaintiffs  in  error.  No  bill  of  exceptions 
was  preserved,  and  consequently  the  rulings  of  the  court  during 
the  progress  of  the  trial  are  not  shown.  No  request  was  made 
for  any  specific  declarations  of  law.  No  legal  propositions  appli- 
cable to  the  case  or  any  particular  phase  of  it  were  formulated 
by  plaintiffs  in  error  and  presented  to  the  trial  court  for  its  ruling 
thereon.  They  took  no  exceptions  to  the  special  findings  of  fact 
or  to  the  judgments  which  were  rendered  upon  them.  It  is  obvious, 
therefore,  that  the  proper  scope  of  review  by  this  court  is  within 
a  very  narrow  compass.     Mercantile  Trust  Co.  v.  Wood,  60  Fed. 
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346,  8  C.  C.  A.  668;  Hoovcn  etc.  Co.  v.  Featherstone's  Sons,  111 
Fed.  81,  49  C.  C.  A.  229 ;  Kirk  v.  United  States,  163  U.  S.  49,  56, 
16  Sup.  Ct.  911,  41  L.  Ed.  66.  It  is  limited  to  the  single  question 
whether  the  judgments  of  the  trial  court  are  supported  by  the 
special  findings  upon  which  they  are  respectively  predicated. 

Complaint  is  made  that  the  trial  court  did  not  make  a  finding 
of  fact  as  to  the  character  of  some  of  the  bonds  which  became 
merged  in  the  judgments,  and  that  it  did  not  specially  state  certain 
conclusions  of  law  in  accordance  with  the  civil  practice  act  of 
Nebraska.  The  making  of  special  findings  by  a  Circuit  Court  of 
the  United  States  upon  a  waiver  of  a  jury,  and  the  eflfect  thereof, 
are  governed  by  the  acts  of  Congress  (Rev.  St.  §§  649,  700  [U.  S. 
Comp.  St.  1901,  pp.  525,  570]),  and  not  by  the  statutes  of  a  state. 
Nor  was  the  action  of  the  court  in  that  particular  the  proper  subject 
of  an  exception.  Insurance  Co.  v.  Folsom,  18  Wall.  237,  253,  21  L. 
Ed.  827. 

The  only  questions  which  challenge  attention  upon  a  consider- 
ation of  the  sufficiency  of  the  facts  found  and  stated  by  the  trial 
court  to  justify  the  relief  finally  awarded  are  whether  it  appears 
that  before  the  proceedings  were  instituted  and  the  alternative  writs 
were  issued  a  demand  was  made  by  the  relators  upon  the  municipal 
authorities  to  apply  the  funds  then  in  the  dty  treasury  upon  the 
judgments  and  to  levy  a  tax  for  the  deficiency,  and,  if  not  made  upon 
them,  then  whether  such  demand  was  necessary  or  should  be  held 
to  have  been  dispensed  with  in  view  of  the  attitude  of  the  latter 
against  paying  the  judgments  under  any  circumstances.  It  is  suffi- 
cient to  say  that  these  matters  are  disposed  of  adversely  to  the  plain- 
tiflFs  in  error  by  what  was  said  by  this  court  in  United  States  v.  Saun- 
ders, 124  Fed.  124,  69  C.  C.  A.  394. 

The  judgments  of  the  Circuit  Court  are  affirmed. 


THB  ALFRED  W.  BOOTH. 

BOOTH  et  al  v.  MOBAN. 

(drcalt  Court  of  Appeals,  Second  Circuit    January  e,  1906.) 

Noo.  97,  96w 

C0IXI8I0N~T0W  AHD  Ahohorbd  Soow— Dkfsotivs  Steesiiiq  Giab. 

A  collision  between  the  first  of  two  tows  on  a  long  hawser  and  an  an- 
chored Bcow  held  to  have  been  due  solely  to  the  fault  of  the  tow,  whose 
steering  gear  had  been  out  of  order  for  some  days,  to  the  knowledge  of 
the  master  and  owners,  by  reason  of  which  she  failed  .to  follow  the  tug, 
which  had  no  knowledge  of  her  defective  condition,  and  was  entitled  to 
assume  that  she  could  be  steered. 

[Bd.  Note. — For  cases  in  point,  see  vol.  10,  Cent  Dig.  Collision,  f f  73- 
81.1 

Appeals  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Appeal  from  decree  of  District  Court  holding  Barney  dumper  No. 
3  solely  in  fault  for  a  collision  with  an  anchored  scow.  Reported 
below  in  123  Fed.  172. 
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Le  Roy  S.  Gove,  for  appellants. 

Chas.  C.  Burlingham,  for  appellee  Moran. 

W.  S.  Montgomery,  for  appellees  Hughes  et  al. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  We  concur  fully  with  the  District  Judge.  The 
proximate  cause  of  the  collision  was  the  condition  of  dumper  No. 
3,  which  made  it  impossible  to  give  her  a  port  helm.  The  disrepair 
which  produced  this  condition  had  existed  several  days,  was  known 
to  master  and  owners,  and  had  not  been  communicated  to  the  tug 
which  had  her  in  tow,  and  which  was  entitled  to  assume  she  could 
be  steered. 

The  decree  is  affirmed,  with  interest  and  costs. 


BALTIMORE  &  O.  R.  00.  T.  KITCHIN. 
(Olrcnlt  Ooort  of  Appeals,  Second  Olrcolt    January  4,  1905.) 

OABBOBBflk— WBONOFUL   BJEOTIOH    OF   PABSKNOSB— DaMAOBS. 

A  judgment  In  favor  of  a  passenger  for  $200  damages  for  wrongfal 
ejection  from  a  car  on  defendant's  railroad  affirmed  on  tbe  authority  of 
Pullman's  Palace  Oar  Oo.  t.  King,  09  Fed.  880,  89  O.  O.  A.  578. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

On  writ  of  error  to  the  Circuit  Court  for  the  Southern  District 
of  New  York  to  review  a  judgment  entered  on  a  verdict  in  favor  of 
the  defendant  in  error  (plaintiff  below)  for  the  sum  of  $200,  damages 
sustained  by  him  by  reason  of  being  wrongfully  ejected  from  a  rail- 
road car  at  or  near  Dartmoor,  W.  Va.,  after  having  paid  his  fare 
from  Grafton  to  Elkins  and  return  to  the  defendant  below. 

Richard  Reid  Rogers,  for  plaintiff  in  error. 

Before  TOWNSEND  and  COXE,  Circuit  Judges. 

PER  CURIAM.  We  think  the  judgment  should  be  affirmed  on 
the  authority  of  Pullman's  Palace  Car  Co.  v.  King,  99  Fed.  380,  39 
CCA.  673. 


GREENB3  et  aL  v.  BUCKLEY  et  al 

8AMB  T.  MANHATTAN  RBFRIGBRATINO  00. 

(Glrcnlt  Oonrt  of  Appeals,  Second  Circuit    December  2, 1901) 

Nob.  10,  IL 

1.  PaTBRTS— OONBTBUCnOn    of   CLAIHa—BlTBCT    OF   PBOCEBDinOS    IN    Patsnt 

Offick. 

Where  a  patentee  acquiesces  in  a  rejection  of  claims  by  tbe  Patent 
OfDce,  and  amends  the  same  so  as  to  be  more  specific,  snch  claims  most  be 
read  and  interpreted  with  reference  to  the  rejected  claims  and  to  the 
prior  state  of  tbe  art,  and  cannot  be  so  construed  as  to  cover  either  what 
was  rejected  or  disclosed  by  prior  devices. 
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2.   SAMB— INFBINQKBSIIT— AxrrOKATTO  LtmSIOATOBS, 

The  Backley  patent,  No.  8904297,  for  a  force-feed  lubricator,  the  object 
of  the  Inventloii  being  to  provide  means  whereby  aeyeral  machines  may 
be  antomatically  supplied  from  a  single  lubricator,  and  the  quantity  of 
oil  fed  to  each  regulated,  covers  merely  a  convenient  combination  of  old 
devices,  performing  their  old  functions  and  accomplishing  their  old  results 
in  their  old  way,  equipped  with  a  speciflc  construction  of  the  connection 
between  the  crosshead  or  reciprocating  member  of  the  machine  which 
operates  the  forcing  pistons  and  the  piston  rods,  whereby  a  slip  movement 
is  secured,  and  the  length  of  piston  stroke  may  be  varied  with  reference  to 
that  of  the  crosshead,  which  remains  constant ;  and,  in  view  of  the  pro- 
ceedings in  the  Patent  OfDce  and  the  prior  art,  the  claims  must  be  limited 
to  such  specific  means  of  adjustment   As  so  construed,  held  not  infringed. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Western 
and  Southern  Districts  of  New  York. 

This  cause  comes  here  on  appeal  from  two  decrees  of  the  United 
States  Circuit  Court  for  the  Southern  and  Western  Districts  of  New 
York,  respectively  (120  Fed.  952,  955),  adjudging  the  validity  of  com- 
plainants' patent  No.  590,297,  granted  to  John  Bucklejr,  September  21, 
1897,  and  finding  infringementi  and  directing  an  injunction  and  ac- 
counting. 

Geo.  W.  Hey  and  Arthur  L.  Parsons,  for  appellants. 
W.  H.  L.  Lee  and  B.  F.  Lee,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

TOWNSEND,  Circuit  Judge.  In  the  suit  against  Buckley  et  al. 
it  was  contended  in  the  court  below  that  certain  defendants  were  indi- 
vidually liable.  The  court  dismissed  the  bill  as  to  them,  and  no  appeal 
was  taken  from  said  decision.  The  issues  on  this  appeal,  therefore,  are 
the  same  in  both  cases. 

The  Manhattan  Refrigerating  Company  is  a  user  of  the  alleged  in- 
fringing machines.  The  Sterling  Lubricator  Company  is  the  manu- 
facturer thereof,  and  has  assumed  and  conducted  the  defense  in  both 
cases. 

The  patentee  says : 

"My  present  invention  relates  to  lubricators  particularly  of  the  kind  known 
as  *force-feed/  and  It  has  for  Its  object  to  provide  means  whereby  several  en- 
gines or  machines  may  be  supplied  with  lubricant  from  a  single  lubricator,  and 
the  quantity  of  oil  fed  to  each  regulated  to  a  nicety.  *  *  *  In  my  device 
I  provide  a  single  construction,  embodying  one  movable  part  operated  from  any 
convenient  prime  mover,  as  the  engine  Itself,  and  connected  with  this  part  are 
Independently-adjustable  feeding  devices,  as  pumps,  so  that  by  means  of  the 
adjustments  the  operator  can  regulate  not  only  the  exact  quantity  that  Is  re- 
quired for  any  moving  parts  without  stopping  the  operation  of  the  movable 
part  or  device,  but  the  frequency  with  which  this  quantity  is  supplied.** 

The  claims  in  suit  are  the  following: 

^^l)  In  a  lubricator,  the  combination  with  the  reservoir,  the  cylinder  outside 
of  the  latter,  having  the  Inlet-passage  leading  from  the  cylinder,  the  check- 
valve  therein,  and  the  exit-passage  having  the  check-valve  therein,  of  the  pis- 
ton operating  In  the  cylinder,  the  reciprocating  crosshead  having  a  constant 
stroke,  and  the  relatively-adjustable  stops  between  the  opposite  sides  of  the 
head  and  the  piston,  whereby  the  strokes  of  the  piston  may  be  adjusted  to  any 
portion  of  that  of  the  head,  substantially  as  described. 
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*'<2)  In  a  lubricator,  the  combination  with  the  reservoir,  of  the  two  cylindera 
outside  of  the  reserroir.  Inlet  and  exit  passages  for  the  cylinders,  and  check- 
valves  therein,  the  two  pistons,  4,  operating  In  the  cylinders,  the  reciprocating 
crosshead,  7,  and  the  relatively-adjustable  stops  on  each  of  the  pistons  with 
which  the  crosshead  engages,  substantially  as  described. 

'*(3)  In  a  lubricator,  the  combination  with  a  reservoir,  two  pump-cylinders 
having  supply  and  discharge  passages  and  valves  therein,  of  a  reciprocating 
member,  as  a  crosshead,  two  pistons  operating  in  the  cylinders  having  the 
collars  and  adjustable  nuts  thereon,  co-operating  with  the  member,  whereby 
the  stroke  of  the  pistons  may  be  independently  regulated,  substantially  as  de- 
scribed." 

**(6)  In  a  lubricator,  the  combination  with  the  reservoir,  a  pump-cylinder, 
inlet  and  discharge  passages  and  valves  therein,  of  the  piston  operating  in  the 
cylinder,  the  reciprocating  member,  as  a  crosshead,  adjustable  slip  connections 
between  the  piston  and  reciprocating  member  for  regulating  the  length  of 
stroke  of  the  former  relative  to  the  length  of  stroke  of  the  latter,  the  cam- 
wheel  actuating  the  member,  an  actuating  device  for  the  cam-wheel,  as  rodr 
29,  and  adjustable  connections  between  said  actuating  device  and  the  cam- 
wheel,  whereby  the  speed  of  the  cam-wheel  may  be  adjusted  relative  to  the 
speed  of  the  actuating  device,  substantially  as  described. 

"(7)  In  a  lubricator,  the  combination  with  the  reservoir,  two  pump-cylinders. 
Inlet  and  discharge  passages  and  valves  therein,  and  pistons  operating  in  the 
cylinders,  of  a  rotary  cam-wheel,  a  reciprocating  member,  as  a  crosshead, 
actuated  from  the  cam-wheel,  independent  adjustable  slip  connections  between 
each  of  the  pistons  and  said  member  for  regulating  their  stroke  relative  to  the 
length  of  stroke  of  the  member,  actuating  devices,  as  a  rod,  29,  for  rotating  the 
cam-wheel,  and  adjustable  connections  between  said  actuating  devices  and  the 
wheel,  whereby  the  speed  of  the  cam-wheel  may  be  changed,  substantially  as 
described." 

A  force-feed  lubricator  is  merely  a  pump  device  for  supplying  oil 
to  an  engine  where  pressure  is  required  in  order  to  positively  force  the 
oil  from  the  source  of  supply  to  the  parts  to  be  lubricated.  The  operat- 
ing piston  of  the  lubricating  pump  is  operatively  connected  with  some 
moving  part  of  said  engine.  It  is  often  desirable  to  supply  to  the  dif- 
ferent working  parts  of  an  engine  varying  quantities  of  oil,  adapted  to 
the  requirements  of  varying  high  and  low  pressures,  or  varying  fre- 
quencies of  operation.  The  object  of  the  patentee  was  to  provide  such 
a  lubricator,  in  compact  form,  in  a  single  device,  capable  of  convenient 
application  and  adjustment,  and  comprising  such  adjustable  devices 
for  regulating  the  supply  of  oil  as  to  secure  economy  of  operation  of 
the  device,  and  a  saving  in  the  amount  of  oil  required.  This  result  he 
secured  by  what  is  appropriately  characterized  by  counsel  for  complain- 
ants as  a  "self-contained"  device,  which  comprised  an  oil  reservoir 
and  pump  mechanism  in  a  single  structure,  said  pump  mechanism  being 
located  outside  of  said  reservoir,  so  as  to  be  easily  accessible,  having 
check  valves  to  control  the  flow  of  oil  from  the  reservoir  to  the  pump 
cylinders,  and  from  the  pump  cylinders  to  the  place  of  use ;  thus  permit- 
ting easy  and  accurate  adjustment  of  the  quantity  of  oil  delivered. 
Each  pump  piston  receives  its  motion  from  a  reciprocating  member, 
such  as  a  crosshead,  which  is  given  under  all  circumstances  a  constant 
length  of  stroke.  Each  pump  piston  is  adjustably  connected  witfi  the 
crosshead,  so  that  the  length  of  stroke  of  the  piston  may  be  variable, 
although  the  length  of  stroke  of  the  crosshead  as  aforesaid  is  uniform. 
By  thus  varying  the  length  of  stroke  of  the  pump  piston  the  quantita- 
tive supply  of  oil  thereby  can  be  regulated.    This  feature  relating  to 
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quantitative  adjustment  may  be  best  understood  by  an  inspection  of  Fig. 
2  of  the  patent  in  suit,  which  shows  a  double  lubricator: 


tV:^. 


The  oil  reservoir,  1,  is  provided  at  one  side  of  its  base  with  an  enlarge- 
ment, in  which  are  bored  cylinders,  3.  Pistons,  4,  provided  with 
fixed  collars  or  stops,  6,  operate  in  said  cylinders.  The  upper  ends  of 
the  pistons  pass  through  a  movable  crosshead,  7,  locked  to  the  piston 
by  screw  nuts,  12,  so  pivotally  connected  by  means  of  a  pitman,  8,  and 
a  cam,  9,  to  a  driving  wheel  (not  shown  in  the  drawing),  that  when  said 
wheel  is  rotated  the  crosshead  will  have  a  constant  vertical  movement. 
When  tfie  pump  is  operated  the  oil  is  forced  from  the  reservoir  through 
17,  past  the  check  valves,  16  and  14,  out  of  the  cylinder  through  Ae 
passage,  19,  to  the  portion  of  the  machine  to  be  lubricated. 

It  will  be  observed  that  in  Fig.  2  the  crosshead  is  in  direct  contact 
at  the  left  with  the  collar,  while  on  the  right  they  are  separated  by  an 
intervening  space,  4.  This  adjustment  is  accomplished  by  screwing 
the  adjustable  head  up  on  the  right-hand  piston.  This  arrangement 
illustrates  the  graduating  feature  of  the  patent. 

When  the  pump  is  operated,  the  left-hand  piston,  being  rigidly  con- 
nected with  tfie  crosshead  between  the  fixed  collar  and  the  nut,  travels 
the  full  length  of  stroke  imparted  to  the  crosshead  by  the  driving 
mechanism,  while  in  the  right-hand  piston  there  is  a  lost  motion  while 
the  crosshead  is  making  the  slip  movement  along  the  piston  and  until 
it  contacts  with  the  nut.  Because  of  this  adjustable  slip  connection 
the  piston  remains  stationary,  while  the  crosshead  has  a  constant,  un- 
varying movement;  and,  by  this  means  of  relatively  regulating  the 
length  of  one  stroke  to  that  of  the  other,  any  desired  quantitative  ad' 
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justment  of  the  supply  of  lubricant  may  be  secured.  Not  only  is 
quantitative  adjustment  thus  provided  for,  but  speed  adjustment  also 
is  effected  bv  varying  the  time  required  for  the  reciprocating  member 
or  crosshead  in  makmg  its  reciprocations. 

This  latter  construction,  in  its  single  and  double  form,  is-  covered 
by  the  latter  clauses  of  claims  6  and  7,  respectively.  But  because  the 
patentee  admits  that  these  means  are  not  new,  but  are  substantially  the 
same  as  those  described  in  a  prior  patent,  and  that  any  other  suitable 
form  of  actuating  device  may  be  employed,  and  because  counsel  for  com- 
plainants assert  that  the  corresponding  device  employed  by  defendant 
is  old  in  the  art,  this  branch  of  the  case  will  not  be  further  discussed. 

The  principal  issue  is  that  of  infrinc^ement  The  determination 
of  that  question  depends  upon  the  status  of  the  patent,  and  the  interpre- 
tation of  the  claims  and  their  scope,  in  view  of  the  file  wrapper  and  the 
prior  art. 

The  following  facts  are  admitted  or  proved:  (1)  That  there  is  not 
a  single  novel  element  in  the  combination  of  the  patent  in  suit  was  ad- 
mitted by  counsel  for  complainants  on  the  argument,  and  is  proved  by 
the  record.  (2)  That  the  patentee  originally  believed  himself  entitled 
to  cover  broadly  adjustable  connections,  and  acquiesced  in  the  action  of 
the  Patent  Office  in  limiting  his  claims  to  a  certain  definite  construction, 
is  shown  by  the  file  wrapper  and  contents  of  the  patent.  (3)  That  the 
defendants  adjusting  device  for  varying  the  length  of  the  stroke  of 
the  piston  is  old,  and  is  found  in  the  Fraser  British  patent,  is  specifically 
admitted  by  counsel  for  complainants.  (4)  That  the  Harlow  prior  patent 
discloses  a  double-way  force-feed  lubricator,  and  that  single-feed  lubri- 
cators made  under  said  patent  were  in  use  prior  to  the  invention  of  the 
patent  in  suit,  is  also  admitted.  (6)  That  the  real  advance  over  the 
prior  art  accomplished  by  the  patentee  consisted  in  providing  a  double 
or  multiple  way  lubricator,  better  and  more  convenient  than  the  single 
lubricator  of  the  prior  art,  appears  from  the  evidence,  and  is  practically 
admitted  by  counsel  for  complainants.  (6)  That  commercially  success- 
ful single  force-feed  lubricators  were  manufactured  and  sold  prior  to 
the  date  of  the  alleged  invention  of  the  patent  abundantly  appears  from 
the  record,  and  is  admitted  by  tht  former  manager  of  complainants' 
predecessor  in  this  business. 

Referring  to  April,  1897,  the  date  when  he  first  commenced  to  sell 
lubricators  for  complainants'  predecessor,  he  testified  that  he  did  not 
sell  lubricators  made  under  the  patent  in  suit  until  June,  1897,  because 
he  "had  a  large  stock  of  the  other  style  of  lubricator  (the  prior  single 
force  feed),  and  was  anxious  to  get  rid  of  them."  He  then  testified 
as  follows: 

"X-Q.  197.  Bven  though  you  knew  they  gave  yon  more  or  less  trouble, 
owing  to  the  lack  of  adjustment,  and  when  you  were  just  starting,  as  yoti 
say,  to  introduce  force-feed  lubricators  in  New  England?  A.  Yes ;  because  by 
using  different  styles  of  cams  they  could  be  adjusted  to  suit  the  engine  or 
pump  upon  which  they  were  placed,  and  would  do  good  work.  X-Q.  198.  What 
was  the  reason  of  the  return  by  you  to  the  Rochester  Ck)mpany  of  these  lu- 
bricators which  did  not  have  the  piston  adjustment;  that  is,  had  cams  re- 
movable and  of  different  sizes  for  adjusting  the  throw  or  throws  of  the  piston? 
A.  Because  the  lubricator  with  the  adjustable  plunger  was  a  great  deal  more 
convenient  to  Install  and  regulate." 
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The  defendants'  lubricator  secures  all  the  material  advantages  pos- 
sessed by  that  of  the  patent  in  suit.  Disregarding  minor  immaterial 
differences  of  construction,  and  similarities  of  construction  negligible 
and  immaterial  because  found  in  the  common  prior  art,  the  essential 
feature  relied  on  to  support  the  charge  of  infringement  is  the  adjustable 
connection  between  the  cam  and  the  piston,  which  enables  the  stroke 
of  the  piston  to  be  varied  at  will.  This  connection  comprises  a  rocker 
arm  pivoted  to  a  stud  above  the  cam,  the  ends  of  which  move  up  and 
down  in  a  curved  path.  The  rocker  arm  is  slotted  to  receive  a  link 
connecting  it  with  the  piston.  This  link  may  be  moved  to  any  desired 
point  on  the  slotted  arm,  and  fastened  by  means  of  a  set  screw.  Thus 
the  piston  may  be  given  a  longer  or  shorter  range  of  motion,  dependent 
upon  the  distance  of  the  fastened  extremity  of  the  link  from  the  center 
of  motion  of  the  rocker  arm.  The  defendant  Buckley  admits  that  the 
functions  and  objects  of  defendants'  rocker  arm  and  of  complainants' 
crosshead  are  the  same. 

The  details  of  construction  for  regulating  the  speed  adjustment  need 
not  be  considered,  for  reasons  stated  above. 

In  considering  the  patent  and  comparing  the  respective  adjusting 
devices,  it  is  to  be  noted  in  the  first  place,  as  complainants'  expert  as- 
serts, that  "the  particular  means  for  adjustment  was  not  new,  and  it  and 
the  corresponding  means  employed  in  tHe  defendants'  lubricators  were 
known  equivalent  means  for  adjustment."  Admitting  that  the  de- 
fendants' adjusting  devices  are  unlike  those  of  complainants,  he  refers 
to  the  prior  Fraser  British  patent.  No.  16,940,  as  follows : 

"This  patent  Is  interesting,  as  showing  the  particular  means  for  adjusting 
the  extent  of  stroke  of  a  pump  piston  which  Is  employed  in  the  defendant's 
Inbrlcators,  and  It  confirms  my  opinion  expressed  in  my  original  deposition  to 
the  effect  that  this  means  of  adjustment  is  the  equivalent  of  the  specific  ad- 
justment Qsed  for  the  same  purpose  set  forth  In  the  Buckley  patent." 

The  application  originally  contained  10  claims.  Of  these,  all  except 
the  tenth  claim  (now  claim  3)  were  rejected  and  amended.  Claim  3 
covered  the  specific  details  of  construction  set  forth  in  the  specification 
and  shown  in  the  drawing's,  namely,  the  crosshead,  pistons,  provided 
with  fixed  collars  and  adjustable  nuts,  and  so  co-operating  with  the 
crosshead  that  the  strokes  of  the  pistons  may  be  independently  regulated. 
The  second  claim  covers  a  duplication  of  the  parts  of  the  first  claim, 
and  they  will  be  considered  together. 

The  first  and  second  claims  originally  covered  broadly  the  combi- 
nation of  crosshead  or  connector,  having  a  determined  stroke,  and 
"the  piston  and  adjustable  connections  ^tween  said  piston  and  the 
reciprocating  member"  (the  crosshead).  These  two  claims  and  claims 
4  and  6  were  rejected  on  Harlow  patent,  No.  296,919.  This  patent 
covers  a  double  force-feed  lubricator,  as  appears  from  the  language  of 
the  first  claim,  which  is  as  follows : 

*'(1)  In  a  lubricator,  the  reservoir  having  two  or  more  outlet-passages,  com- 
bined with  a  series  of  independent  forcing  devices  actuated  in  common,  by 
means  of  which  different  quantities  of  the  lubricant  may  be  forced  from  each 
outlet  as  desired,  substantially  as  described." 

The  specifications  describe  and  the  drawings  show  a  rocker  shaft 
connected  with  the  actuating  rods  of  the  pump  device,  said  rods  being 
provided  with'  milled  heads  or  threaded  portions,  which  engage  with 
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their  guide*  by  means  of  jamb  nuts,  and  thereby  the  quantity  of  oil 
delivered  at  each  stroke  of  the  pump  piston  may  be  regulated  and  ad- 
justed. The  applicant  thereupon  canceled  said  broad  claims  1  and 
2,  and  substituted  the  limited  ones  of  the  patent  in  suit.  He  also  at- 
tempted to  differentiate  claim  6  from  Harlow,  on  which  it  had  been 
rejected,  and  to  differentiate  claims  6  and  7  from  the  references  cited, 
on  which  they  had  been  rejected.  Claims  6,  6,  and  7  were  again  re- 
jected. The  applicant  then  partially  acquiesced  in  the  rulings  of  the 
Patent  Office,  and  amended  claims  6  and  7  by  limiting  them  to  a  con- 
struction for  regulating  the  length  of  stroke  of  the  piston  relative  to 
the  length  of  stroke  of  the  crosshead.  This  amendment  was  made 
after  the  assertion  by  the  applicant  that  his  invention  was  differentiated 
from  Harlow  and  Carlson,  based  on  the  following  argument : 

"These  amendments  are  believed  to  clearly  dlstln^lsh  my  InventloD  from 
the  references,  as  In  neither  the  Harlow  or  Carlson  patents  is  the  length  of 
the  stroke  of  the  piston  capable  of  regalation  relative  to  the  length  of  the 
stroke  of  the  reciprocating  member,  but,  on  the  contrary,  whatever  the  ad- 
justment of  the  pistons  relative  to  their  piston  rods,  the  pistons  move  the 
same  distance  as  the  actuating  rods.  This  difference  is  important,  as  Id  the 
combinations  covered  by  these  claims  I  am  enabled  to  regulate  not  only  the 
quantity  of  oil  fed  by  each  piston,  but  the  speed,  as  well,  even  when  the  prime 
mover  operates  at  a  constant  speed." 

The  Patent  Office,  however,  again  rejected  said  claims  6  and  7, 
and  they  were  only  allowed  after  acceptance  of  its  suggestion  and  sub- 
sequent requirement  that  they  be  amended  "by  indicating  that  the  cross- 
head  has  free  movement  between  the  adjusting  nuts,  12,  and  the  stop, 
6,"  because — 

"There  can  be  no  regulating  of  the  stroke  of  the  piston  relative  to  the  lengrth 
of  the  stroke  of  the  crosshead  if  the  crosshead  does  not  have  free  movement 
between  the  adjusting  nuts,  12,  and  the  stop,  6,  and  therefore  the  claims 
should  bring  out  the  fact  that  said  crosshead  has  such  movement^ 

The  amendment  introduced  in  conformity  with  this  requirement  pro- 
vided in  claim  6  for  "adjustable  slip  connections  between  the  piston  and 
reciprocating  member  for  regulating  the  length  of  stroke  of  flie  former 
relative  to  the  length  of  stroke  of  the  latter. 

The  amendment  of  claim  7  is  practically  the  same  as  above. 

It  thus  appears  that  the  patentee,  having  originally  covered  his  real 
invention  by  the  last  of  the  original  10  claims,  and  having  unwarrant- 
ably attempted  by  said  other  claims  to  cover  a  broader  invention,  secured 
a  patent  for  certain  other  claims,  limited  to  the  definite  construction 
shown  and  described  in  his  application.  In  so  doing  he  has  committed 
himself  to  a  definite  interpretation  of  "the  relatively  adjustable  stops" 
for  regulating  the  length  of  the  stroke  of  the  piston  relative  to  the 
length  of  the  stroke  of  the  crosshead,  and  by  means  of  "adjustable 
slip  connections."  In  addition  to  the  foregoing  limitations  imposed  by 
the  Patent  Office,  further  limitations  upon  the  scope  of  the  patent  in 
suit  are  required  by  other  disclosures  of  the  prior  art.  Thus  Bischoff 
patent.  No.  368,702,  shows  a  single  force-feed  lubricator  provided  with 
pistons  moved  back  and  forth  by  a  connection  such  as  is  shown  in  tfie 
device  in  controversy,  one  of  said  pistons  being  secured  to  the  actuating 
frame,  while  the  other  is  so  connected  therewith  by  a  neck  and  collar  that 
the  frame  moves  for  a  certain  distance  on  the  piston  without  moving 
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the  piston.  But  it  does  not  appear  to  disclose  any  means  for  adjusting 
the  quantity  of  the  oil  supply,  and,  despite  the  assertions  of  defendant's 
expert  to  the  contrary,  it  is  doubtful  whether  such  adjustment  could 
be  provided  so  as  to  be  practically  operative  without  the  exercise  of  in- 
vention, especially  in  view  of  the  presence  of  an  operating  finger,  not 
used  by  Buddey,  but  apparently  essential  in  Bischoff . 

Felthousen  patent,  No.  216,271,  with  Bischoff  and  Harlow,  chiefly 
relied  on  by  counsel  for  defendants,  shows  a  single  force-feed  lubri- 
cator equipped  with  a  device  for  regulating  the  frequency  of  stroke 
practically  identical  with  that  covered  by  claim  6  of  the  patent  in  suit. 
It  also  shows  a  serrated  bar,  which  forces  a  piston  rod  beyond  an  open- 
ing from  the  oil  reservoir,  and  thus  pumps  the  oil  to  the  place  of  use. 
This  piston  is  adjustably  connected  to  the  socket  in  said  bar,  and  by 
means  of  a  set  screw  the  length  of  the  stroke  of  the  piston  may  be  ad- 
justed.   The  patentee  says : 

''It  is  therefore  self-eyident  that  the  two  extremes  of  this  pmnp  being  a 
delivery  of  oil  or  lubricant  equaling  the  faU  stroke  of  the  piston  In  one  case, 
or  none  at  all  in  the  other  case,  an  adjustment  between  the  two  extremes  may 
be  made  to  any  quantity  of  lubricant,  ranging  from  nothing  up  to  the  full 
stroke  of  the  piston,  and  that  this  adjustment  can  be  effected,  irrespective 
of  the  length  of  stroke  or  the  number  of  strokes  of  the  piston,  by  simply 
pushing  the  piston,  D,  farther  Into  or  withdrawing  it  out  of  the  socket,  Q, 
to  the  desired  point" 

Confronted  by  this  exhibit,  the  court  called  on  counsel  for  complain- 
ants to  diflFerentiate  it  from  the  single  force  pump  claims  of  the  patent 
in  suit  We  were  referred  to  the  brief  for  a  full  discussion,  upon  ex- 
amination of  which  we  find  only  the  following  statement : 

''Patent  to  Felthousen,  No.  215,271,  dated  May  18,  1879,  shows  substantially 
the  same  quantitative  adjustment  of  oil  supply  as  is  shown  in  the  Siegrlst 
British  and  United  States  patents.  There  is  substantially  the  same  relative 
adjustment  between  the  pmnp  piston  and  the  oil-supply  passage.  The  pump 
piston  has  a  uniform  stroke.  The  quantity  of  oil  supplied  is  varied  by  ad- 
justing the  effective  portion  of  such  stroke.'* 

The  Siegrist  patents  were  not  discussed  or  explained  by  either  counsel 
on  the  argument,  no  model  was  produced,  and  in  complainants'  brief 
it  is  stated  as  follows: 

"Considering  the  Siegrist  structure  as  a  whole,  it  belongs  In  the  category 
of  complex  and  intricate  mechanisms,  where  much  ingenuity  has  been  wasted 
in  producing  a  machine  of  no  value.    It  is  a  case  of  misdirected  energy." 

In  these  circumstances  we  are  not  disposed  to  critically  discuss  the 
Siegrist  patent,  but  prefer  to  rest  our  conclusions  as  to  the  Felthousen 
patent  upon  what  is  disclosed,  by  its  specification  and  drawings,  as  above 
stated.  It  is  evident,  however,  from  a  mere  inspection  of  the  Siegrist 
patent,  that  it  shows  a  force-feed  lubricator  provided  with  pistons  con- 
nected with  a  reciprocating  crosshead  by  adjustable  nuts  on  opposite 
sides  of  the  crosshead. 

Finally,  this  is  not  a  case  of  attempted  anticipation  or  limitation  by 
mcrp  paper  patents. 

Complainants'  expert  testifies  as  follows: 

••X-Q.  112.  As  I  understand  your  testimony  relating  to  Mr.  Wilhelm's  con- 
sideration of  the  prior  art  in  this  cause,  the  prior  art  was  quite  replete  with 
various  types  of  both  single  and  double  force-feed  lubricators,  some  of  whicb 
were  self-contained,  in  the  sense  in  which  you  have  employed  this  term,  and 
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Others  were  made  of  segregated  parts  reqnirliig  support  upon  different  parts 
of  the  machine  to  be  lubricated,  for  example,  and  that  yon  have  defined  the 
invention  of  the  Buckley  patent  to  reside  in  the  combinations  which  are  re- 
cited in  the  claims  In  issue  here.  Am  I  correct  in  thi9  idea?  A.  Yes.  X-Q. 
11^.  I  call  your  attention  to  the  lubricator  exhibit  introduced  on  behalf  of  the 
complainants  and  marked,  'Complainants'  Exhibit  J.  &  B.  Gup  No.  8,  Jany. 
80,  1902,  J.  A.  S.,  Bxamlner,'  and  ask  you  if  that  lubricator  is  a  compact,  self- 
contained  force-feed  lubricator?  A.  Yes.  X-Q.  115.  And  what  does  that  lu- 
bricator lack  to  disclose  the  invention  of  claims  1  and  6  of  the  Buckley 
patent?  A.  I  cannot  tell  whether  this  exhibit  has  check  valves  in  the  inlet 
and  outlet  passages,  but,  assuming  it  to  have  such  valves,  it  has  no  means  for 
adjusting  the  piston  so  as  to  secure  a  variable  length  of  stroke,  and  conse- 
quently it  does  not  have  the  subject-matter  of  claims  l  and  0.** 

We  have  already  seen,  from  the  admissions  of  complainants'  manager, 
that  the  J.  &  B.  cups  were  practical  devices  and  did  good  work. 
It  is  further  admitted  that : 

**Gertain  Harlow  and  Moses  single-way  lubricators  had  a  mushroom  exist- 
ence. A  few  of  them  were  in  actual  use,  but  the  manufacture  thereof  had 
been  abandoned,  and  none  were  on  the  market,  when  the  Rochester  Auto- 
matic Lubricators  of  the  Knipper  &  Knlpper  1804  and  the  Butler  1896  pat- 
ents appeared.  The  Harlow  lubricators  seen  by  Sherry  were  single-way  lu- 
bricators. So  far  as  the  double  lubricator  is  concerned,  therefore,  the  Harlow 
patent  is  certainly  a  'paper  patent'  The  Harlow  single  lubricators  seen  by 
Sherry  were  certainly  not  the  exact  thing  shown  in  the  Harlow  1884  patent, 
which  is  a  two-way  lubricator." 

With  the  light  afforded  by  the  foregoing  discussion,  the  contentions 
of  complainants  will  be  again  examined. 

(1)  The  Buckley  lubricator  is  a  self-contained  device,  and  there- 
fore convenient  for  general  application  to  different  machines  without 
reorganization.  But  as  it  is  asserted  and  admitted  that  none  of  the 
elements  which  constituted  this  convenient  combination  were  new,  or 
performed  any  new  function,  or  accomplished  any  new  result,  except 
that  they  were  more  salable,  because  more  convenient,  this  contention 
is  insufficient. 

(2)  The  same  may  be  said  of  the  fact  that  the  operating  mechanism 
is  outside  of  the  oil  reservoir,  so  as  to  be  readily  accessible. 

(3)  There  is  nothing  new  in  check  valves  to  control  the  flow  of  a 
fluid.  That  "this  organization  is  important,  ♦  ♦  ♦  enabling  very 
free  adjustments  to  be  effected,"  etc.,  is  immaterial  upon  the  question 
of  patentable  novelty.  It  is  not  the  result,  but  the  novel  means,  which 
are  the  subject  of  a  patent. 

(4)  The  arrangement  by  which  each  piston  is  so  adjustably  con- 
nected with  the  crosshead  that  the  length  of  stroke  of  the  piston  may 
be  variable,  although  the  length  of  stroke  of  the  crosshead  is  uniform, 
appears  to  be  novel,  in  this  connection,  and  will  be  discussed  later. 

(5)  The  provision  for  speed  adjustment,  as  distinguished  from  quan- 
titative adjustment,  is  confessedly  old. 

(6)  The  contention  that  the  Buckley  double  lubricator  involved  in- 
vention, because  the  operating  mechanism  was  not  duplicated,  was  not 
pressed  on  the  argument,  and  need  not  be  discussed.  A  double  force- 
feed  lubricator  was  not  novel,  but  was  described  in  the  Harlow  patent, 
as  already  stated. 

The  claims  of  the  patent,  therefore,  cannot  cover  broadly  adjustable 
connections  for  regulating  the  stroke  of  the  piston,  because  the  patentee 
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acquiesced  in  the  action  of  the  Patent  Office  in  rejecting  claims  there- 
for, and  because  such  connections  are  shown  in  Harlow  and  Felthousen. 
«They  cannot  cover  the  speed-adjusting  devices  of  ddms  6  and  7,  be- 
cause they  are  confessedly  old.  They  must  be  limited,  then,  to  the  re- 
ciprocating crosshead,  having  a  constant  stroke,  and  the  relatively  ad- 
justable stpps  between  the  opposite  sides  of  the  head  and  the  piston, 
whereby  the  strokes  of  the  piston  ma^  be  adjusted  to  any  portion  of  the 
head,  of  claims  1  and  2,  to  the  specific  crosshead,  pistons,  collars,  and 
nuts  of  claim  3,  and  the  adjustable  slip  connections  between  the  piston 
and  reciprocating  member  for  regulating  the  length  of  the  stroke  of  the 
former  relative  to  the  length  of  the  stroke  of  the  latter  of  claims  6 
and  7. 

It  is  believed  that  a  mere  comparison  of  complainants'  and  defend- 
ants* devices,  in  connection  with  the  admissions  of  the  patentee  and  of 
the  witnesses  and  counsel  for  complainants,  establishes  noninfringement. 
Aside  from  the  minor  differences  that  the  pumps  of  defendants'  lubri- 
cator are  not  outside  of  the  reservoir,  and  are  not  connected  by  inlet 
passages  having  check  valves  therein,  the  defendants'  rocker  arm 
and  connections  is  not  the  reciprocating  crosshead  having  a  constant 
stroke  and  connections  of  the  patent,  because  the  stroke  of  the  rocker 
arm  is  not  constant,  but  variant,  according  to  the  distance  of  the  point 
of  connection  from  the  center  of  its  motion,  and  "the  length  of  the 
stroke  of  the  piston"  is  not  "capable  of  regulation  relative  to  the  length 
of  the  stroke  of  the  reciprocating  member."  See  file  wrapper  and 
claims.    As  to  this  difference,  complainants'  expert  testifies  as  follows : 

'*X-<2.  dS.  And  the  moyement  of  the.  pistons  In  the  Buckley  structure  in  re- 
lation to  the  movement  of  the  crosshead  in  respect  to  the  corresponding  two 
parts  of  the  sterling  lubricator  exhibit  Is  In  marked  contrast  in  the  respect  set 
forth  In  my  last  question ;  that  Is,  that  In  the  Buckley  device  the  movement 
of  the  cross-head  Is  variable  with  the  movement  of  the  piston,  and  In  the 
Sterling  It  Is  constant  with  the  piston.  Is  not  that  true?  A.  The  facts  stated 
in  the  question  are  true." 

There  are  therefore  no  "relatively  adjustable  stops  ♦  ♦  ♦  where- 
by the  stroke  of  the  piston  may  be  adjusted  to  any  portion  of  that  of  the 
head,"  and  there  are  no  "stops  between  opposite  sides  of  the  head  and 
the  piston."  There  are  no  pistons  "having  the  collars  and  adjustable 
nuts  thereon,"  such  as  are  described  in  the  patent. 

But  complainants'  expert,  being  obliged  to  admit  that  the  result  is  old, 
seeks  to  establish  infringement  by  the  assertion  of  equivalency  of  func- 
tion in  the  two  devices  for  accomplishing  the  adjustment  of  length  of 
stroke.  In  order  to  do  this  he  is  forced  to  argue,  in  reference  to  the 
"mdependent  adjustable  slipping  connections,"  that: 

'The  Sterling  double  lubricator  has  such  Independent  adjustable  slip  con- 
nections, the  connections  being  arranged  as  already  described,  go  as  to  slip 
along  the  reciprocating  member  aforesaid,  so. as  to  effect  the  adjustment" 

But  he  is  forced  to  make  the  following  admission : 

"X-<2.  80.  But  as  a  matter  of  fact,  the  piston  Is  connected  to  the  crosshead 
In  the  Sterling  single  lubricator,  so  that  the  part  you  call  the  link  has  no 
slip  on  the  crosshead  when  the  crosshead  itself  is  rocked,  and  to  this  extent 
the  connection  with  the  crosshead  is  fixed?  A.  Yes.  •  •  •  X-Q.  260.  That 
Is  to  say,  yon  do  not  find  in  the  Sterling  lubricators,  or  either  of  them,  a 
crosshead  reciprocating  lengthwise  of  one  or  more  pistons  oi>erated  by  said 
185  F^M 
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ctoeehead  with  a  lost  motion ;  that  is.  bj  slipping  along  one  or  both  of  the 
piatona  for  a  limited  distance?*  A.  No;  bnt  I  do  find  an  equivalent  conatruc- 
tlon  and  arrangement  in  the  Sterling  lubricator.  X-Q.  261.  The  queetion  is, 
howerer,  if  the  Buckley  claims  must  be  construed  as  Umitod  to  such  crosshead 
a:nd  connections  between  the  crosshead  and  pistons,  as  described  in  the  last 
two  questions,  and  said  claims  are  not  entitled  to  the  doctrine  of  equivalents, 
would  you  then  find  that  such  claims  of  the  subject-matter  thereof  were  in- 
cluded in  the  Sterling  lubricators,  or  either  of  them?    A.  Certainly  not** 

It  will  be  remembered  that  the  patentee,  while  making  his  application, 
definitely  committed  himself  to  an  interpretation  of  this  slip  movement 
as  one  accomplished  by  means  of  lost  motion  secured  by  the  slip  and 
free  movement  of  the  crosshead  along  the  pistons  between  the  adjust- 
ing nuts  and  stops,  the  piston  meanwhile  not  being  moved,  in  order  to 
regulate  the  relative  length  of  stroke  of  piston  and  crosshead.  The 
patentee  therefore  cannot  now  contend  that  his  invention  covers  a  de- 
vice where  there  is  no  slip— in  fact,  no  lost  motion — ^and  where  the 
change  in  adjustment  does  not  affect  the  relative  length  of  stroke  of  the 
two  members,  but  where  all  movement  of  the  rocking  lever  is  trans- 
mitted to  pistons,  which  move  continuously  during  the  operation  of  the 
device. 

Complainants'  expert  testifies  as  follows: 

'*X-Q.  lie.  Assuming  that  this  exhibit  J.  &  B.  Cup,  No.  8,  was  constructed 
in  strict  accordance  with  Defendant's  Exhibit  Butler  Patent,  No.  564,502, 
dated  July  21,  1896,  in  all  particulars,  excepting  that  the  enlargement  of  the 
base  is  bored  for  two  pump  barrels,  and  the  necessary  valves  shown  in  Fig. 
5  of  the  patent  drawing  are  provided  for  each  barrel,  and  a  reciprocating 
crosshead,  with  two  pistons  connected  thereto  with  nuts  on  each  side  of  the 
crosshead,  as  is  shown,  for  instance,  in  the  Siegrist  patent,  excepting  that  the 
crosshead  is  reciprocated  with  a  cam,  should  you  say  that  the  J.  &  B.  cup, 
thus  modified,  would  contain  the  invention  of  claims  1,  2,  3,  6,  and  7  of  the 
Buckley  patent  in  suit?  If  not,  why?  A.  It  seems  to  me  that  the  structure 
contemplated  by  the  question  would  be  substantially  that  of  the  Buckley 
patent  in  suit,  excepting  that  two  nuts  would  be  provided  for  each  piston  above 
and  below  the  crosshead ;  and,  for  reasons  heretofore  stated  by  me,  I  do  not 
think  that  such  an  arrangement  would  be  feasible  or  practical  if  the  pistons 
should  be  adjusted  to  anything  except  their  maximum  strokes,  since  they 
would  not  retain  their  adjusted  positions.  Aside  from  this  consideration,  I 
think  that  the  assumed  structure  would  embody  the  subject-matter  of  each 
of  the  claims  in  question.  X-<2*  117.  The  only  thing  the  hypothetical  structure 
of  the  preceding  question  would  lack  would  be  the  fixed  collars  on  the  pistons 
and  the  two  adjustable  nuts  on  each  piston  for  the  opposite  side  of  the  cross- 
head.  Am  I  right  as  to  this?  A.  Yes ;  or  some  equivalent  retaining  means 
to  maintain  the  adjustment" 

The  facts'herein  exclude  the  application  of  the  doctrine  of  equivalents. 
The  patentee  has  limited  himself  to  a  specific  construction.  Even  if 
defendants'  adjusting  device  is  the  functional  equivalent  thereof,  it 
is  found  in  the  prior  art.  The  patent  in  suit  merely  covers  a  con- 
venient combination  of  old  devices,  performing  their  old  functions 
and  accomplishing  their  old  results  in  the  old  way  equipped  with  a  spe- 
cific construction  of  collars  and  nuts,  so  arranged  as  to  secure  relative 
adjustment  through  the  lost  motion  involved  in  the  slip  movement 

The  claims  of  a  patent  covering  a  mere  improvement  upon  prior 

machines,  which  were  capable  of  accomplishing  the  same  general  result, 

must  receive  a  narrow  interpretation.     Morley  Sewing  Machine  Co.  v. 

Lancaster,  129  U.  S.  263,  273,  9  Sup.  Ct  299,  32  L.  Ed.  716.     In  such 

.  cases  the  patentee  cannot  treat  another  as  an  infringer,  who  has  im- 
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proved  the  original  machine  by  use  of  a  different  form  or  combination 
performing  the  same  function.  McCormick  ▼.  Talcott,  20  How.  402, 
15  L.  Ed.  930.  Where  the  result  is  old,  and  the  novelty  consists  only 
of  improvements  in  a  known  machine  for  producing  a  known  result, 
the  patentee  must  be  tied  down  strictly  to  die  mode  which  he  has  de- 
scribed for  effecting  such  improvements.  Proctor  v.  Bennis,  36  Chan- 
cery Division,  740,  cited  with  approval  in  Morley  Sewing  Machine  Co. 
v.  Lancaster,  supra. 

Where  it  appears  from  the  proceedings  in  the  Patent  Office  and  a 
consideration  of  the  state  of  the  art  that  a  patent  is  not  a  pioneer  patent, 
its  claims  must  be  limited  in  their  scope  to  the  actual  combination  of  es- 
sential parts  as  shown,  and  cannot  be  construed  to  cover  other  combi- 
nations of  elements,  of  different  construction  and  arrangements.  In 
such  cases  there  should  be  identity  of  means  and  identity  of  operation 
combined  with  identity  of  result,  in  order  to  constitute  infringement. 
Kokomo  Fence  Machine  Co.  v.  Kitselman,  189  U.  S.  8,  19,  23  Sup.  Ct. 
521,  47  L.  Ed.  689.  And  where  the  patentee  specifies  a  particular  form 
as  a  means  by  which  the  effect  of  the  invention  is  produced,  or  other- 
wise confines  himself  to  a  particular  form  of  what  he  describes,  he  is 
limited  thereby  in  his  claim  for  infringement.  Walker  on  Patents  (4th 
Ed.)  §  363,  and  cases  cited.  Where  a  patentee  acquiesces  in  a  rejection 
of  claims,  and  amends  the  same  so  as  to  be  more  specific,  such  claims 
must  be  read  and  interpreted  with  reference  to  the  rejected  claims  and 
to  the  prior  state  of  the  art,  and  cannot  be  so  construed  as  to  cover  either 
what  was  rejected  by  the  Patent  Office  or  disclosed  by  prior  devices. 
Knapp  V.  Morss,  160  U.  S.  221,  225,  14  Sup.  Ct.  81,  37  L.  Ed.  1059 ; 
Roemer  v.  Peddie,  132  U.  S.  313,  10  Sup.  Ct.  98,  33  L.  Ed.  382. 
"Where  a  patentee  has  modified  his  claim  in  obedience  to  the  require- 
ments of  the  Patent  Office,  he  cannot  have  for  it  an  extended  construc- 
tion which  has  been  rejected  by  the  Patent  Office;  and  in  a  suit  on  his 
patent  his  claim  must  be  limited,  where  it  is  a  combination  of  parts,  to 
a  combination  of  all  the  elements  which  he  has  included  in  his  claim  as 
necessarily  constituting  that  combination."  Phoenix  Caster  Co.  v. 
Spiegel,  133  U.  S.  360,  368, 10  Sup.  Ct.  409,  33  L.  Ed.  663.  The  words 
of  limitation  inserted  in  a  claim  must  be  construed  in  the  light  of  the 
circumstances  surrounding  the  issuance  of  the  patent,  in  order  to  pre- 
vent an  undue  broadening  of  the  scope  of  the  invention.  Singer  Manu- 
facturing Co.  v.  Cramer,  192  U.  S.  265,  286,  24  Sup.  Ct.  291,  48  L.  Ed. 
437.  In  interpreting  such  a  patent,  the  admissions  and  declarations  of 
the  patentee  in  the  ratent  Office,  and  amendments  made  by  him  which 
relate  to  the  essence  of  alleged  improvements,  and  are  directed  to  the 
question  of  invalidity,  when  understandingly  and  deliberately  assented 
to,  are  binding  upon  him.  Reece  Buttonhole  Mach.  Co.  v.  ulobe  But- 
tonhole Mach.  Co.,  61  Fed.  958,  10  C.  C.  A.  194;  Walter  A.  Wood 
Mowing  &  Reaping  Mach.  Co.  v.  William  Deering  &  Co.  (C.  C.)  66 
Fed.  547 ;  Ball  &  Socket  Fastener  Co.  v.  Ball  Glove  Fastening,  Co., 
58  Fed.  818,  7  C.  C.  A.  498. 

The  decree  is  reversed,  with  costs. 
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KAHN  et  aL  y.  STARRELLS. 

(Olrcnlt  Court  of  Appeals,  Third  Circuit    Februarj  18^  UKXV) 

No.  48. 

Patbrts—Vauditt  ahd  iNTBiHOBMBHT— Flat  Knrr  Oafs. 

The  Kahn  patent,  No.  668,011,  claims  1  and  2,  for  a  method  of  forming 
flat  knit  caps  by  expanding  a  tube  of  knitted  fabric,  having  a  band-form- 
ing selvage  at  one  end,  and  setting  it  in  the  desired  shape,  instead  of 
sliaplng  the  cap  in  the  knitting  as  previously  practiced,  the  result  being 
to  greatly  increase  the  rapldi^  with  which  the  caps  can  be  made,  and 
lessen  the  cost,  disclosed  patentable  invention.  Claim  8  for  the  product 
la  void  for  lack  of  novelty.    Claims  1  and  2  also  held  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern  District  of  Pennsylvania. 
For  opinion  below,  see  131  Fed.  464. 

Joseph  C.  Fraley,  for  appellants. 
L.  L.  Smith,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  The  decree  of  the  Circuit  Court  dis- 
missed a  bill  of  the  appellants  which  charged  the  appellee  with  in- 
fringement of  all  three  claims  of  patent  No.  669,011,  dated  February 
26,  1901,  issued  to  Nathan  E.  Kahn,  assignor  to  Adella  Kahn  and 
Arthur  H.  Stephenson,  for  "flat  knit  cap  and  art  of  making  same." 
The  first  two  claims  are  for  a  method  of  forming  flat  knit  caps,  and 
the  third  claim  is  for  the  flat  knit  cap  produced  by  that  method,  as 
a  new  article  of  manufacture.  We  think  the  court  below  was  clearly 
right  in  holding  the  third  claim  to  be  invalid,  and  we  deem  it  un- 
necessary to  add  anything  upon  that  subject,  especially  in  view  of 
the  fact  that  the  learned  counsel  of  the  appellants  have  stated  that 
the  enforcement  of  claims  1  and  2  will  suffice  to  give  them  full  pro- 
tection. But  we  are  of  opinion  that  the  two  process  claims  should 
have  been  sustained,  and  held  to  have  been  infringed.  Those  claims 
are  as  follows: 

"(1)  The  method  of  forming  flat  knit  caps,  which  consists  in  forming  an 
elongated  tubular  body  with  a  band-forming  selvage  at  its  lower  open  end, 
then  flattening  the  tube  by  expanding  it  In  a  single  narrow  plane  at  a  point 
between  its  ends,  said  plane  being  at  a  right  angle  to  the  longitudinal  axis 
of  the  tubular  body,  and  finally  setting  the  article  in  its  flat  distended  shape ; 
substantially  as  described. 

*'(2)  The  method  of  forming  flat  knit  caps,  which  consists  in  forming  an  open- 
ended  tube  of  knit  fabric  with  a  band-forming  selvage  at  one  end,  then  raising 
a  nap  on  the  exterior  of  the  tube,  then  closing  the  top  of  the  tube  by  gathering 
the  edge  thereof  together  about  its  axis,  then  flattening  the  tube  by  expanding 
it  or  distending  it  at  a  point  between  its  ends,  the  plane  of  such  expansion 
being  at  a  right  angle  to  the  longitudinal  axis  of  the  tubular  body,  and  finally 
setting  the  article  in  its  fiat  distended  shape ;   substantially  as  described." 

The  learned  judge,  rightly  understanding  the  second  claim  to  be 
indicative  of  the  entire  invention,  confined  his  attention  to  it ;  and 
he  held,  as  being  ''the  controlling  thing  against  the  patentability  of 
this  process,  that  not  only  does  it  repeat  what  is  old  in  the  art,  but 
in  what  is  done,  as  well  as  in  the  way  of  doinglt,  it  exactly  dupli- 
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cates  the  method  already  in  vogue,  differing  from  it  only  in  the  de- 
gree of  prominence  eiven  to  certain  of  the  steps  employed."  The 
essential  postulate  ofthis  proposition  is  that  the  method  of  the  pat- 
ent differs  from  what  was  old  in  the  art  only  in  the  degree  of  promi- 
nence given  to  certain  of  the  steps  employed,  and  to  this  we  can- 
not assent.  As  Kahn  correctly  stated  in  his  specification,  by  his  in- 
vention "an  organized  method  of  manufacture  is  afforded,  which  is 
very  simple,  and  enables  the  articles  to  be  produced  with  greater 
economy,  while  yet  possessing  all  the  desirable  qualities  of  the 
more  costly  products."  Of  the  methods  which  theretofore  had  been 
employed  to  produce  the  flat  shape  which  is  characteristic  of  these 
"Tarn  O'Shanter"  caps,  the  only  one  that  seems  to  have  materially 
influenced  the  court  below,  or  which  need  be  referred  to  here,  is 
that  in  which  the  shaping  was  effected  by  knitting.  It  is  true  that 
this  was  followed  by  blocking,  but  that  only  made  the  caps 
smoother  and  more  symmetrical.  The  knitting  shaped  them,  and,  in 
order  that  it  might  do  so,  was  necessarily  complicated,  and  much 
retarded.  This  the  patented  method  practically  avoided.  Kahn 
still  knits  the  elastic  band  which  fits  the  head,  and  by  reason  of  this, 
and  of  the  fact  that  enough  web  to  make  a  number  of  caps  is  con- 
tinuously knitted,  the  fabric  is  not  produced  in  unvarying  cylindrical 
form,  but  is  somewhat  narrowed  at  the  points  where  the  head  bands 
occur;  and  it  may,  in  a  sense,  be  said  that  "this  involves  a  certain 
amount  of  fashioning,  and  produces,  not  a  cylindrical  tube,  but  one 
♦  *  *  that  is  globular  or  balloon-shaped."  It,  however,  does  not 
fashion  or  shape  a  cap,  or  anything  which,  without  further  shaping, 
could  be  taken  to  be  one ;  whereas  in  the  prior  art,  when  the  caps 
came  from  the  knitting  machine,  they  were  fully  fashioned,  and  all 
that  followed  was  a  mere  finishing  operation,  which,  without  chan- 
ging their  shape,  gave  them  a  more  shapely  appearance.  In  brief, 
the  old  process  involved  a  substantially  complete  shaping  by  knit- 
ting, while  that  of  the  patent  provides  for  shaping  after  the  knit- 
ting has  been  done.  This,  we  think,  does  not  merely  constitute  a 
difference  in  degree,  but  plainly  distinguishes  the  two  methods; 
and  with  respect  to  a  matter  of  especial  consequence,  for,  as  was 
said  by  the  court  below,  the  method  of  Kahn  has  enabled  a  cap  to 
be  made  with  greater  rapidity,  and  cheapened  the  cost,  "ten  dozen 
being  possible,  where  only  one  dozen  was  before." 

The  defendant  was  absolved  from  the  charge  of  infringement  up- 
on the  ground  that,  though  in  all  else  he  unquestionably  practiced 
the  patented  method,  his  band-forming  selvage  was  not  produced  as 
an  integral  part  of  the  tubular  body,  but  was  separately  knitted, 
and  afterwards  united  to  the  body  by  sewing.  It  may  well  be 
doubted  whether,  notwithstanding  the  description  of  continuous 
knitting  in  the  specification,  the  terms  of  the  claims  themselves 
should  not  be  given  controlling  effect,  and  be  held  to  be  distinctly 
inclusive  of  an  "elongated  tubular  body,"  or  "open-ended  tube  of 
knit  fabric,  with  a  band-forming  selvage  at  one  end,"  whether 
formed  in  one  piece  or  from  two  pieces  of  material.  But,  be  this 
as  it  may,  it  seems  to  us  that  to  permit  the  defendant  to  obtain  the 
benefit  of  the  essential  feature  of  Kahn's  invention,  by  reason  of 
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such  an  obviously  unimportant  variance  in  detail,  would  practically 
be  to  deprive  the  owners  of  this  patent  of  the  monopoly  to  which 
by  law  they  are  entitled.  Lepper  v.  Randall,  113  Fed.  627,  61  C. 
C.  A.  337. 

Having  reached  the  conclusion  that  claims  1  and  2  are  valid,  and 
that  they  were  infringed  by  the  defendant,  the  decree  dismissing 
the  bill  must  be  reversed,  and  the  cause  be  remanded  for  further 
proceedings  in  conformity  with  this  opinion ;  and  it  is  so  ordered. 


NATIONAL  CASKET  CO.  v.  STOI/TS. 
(Clrcalt  Court  of  Appeals,  Second  Clrcait    January  12, 190S.) 

No.  00. 

1.  Patents— Suit  fob  iNniNGBMEN-r— Pboof  of  Ihfbirosmsiit. 

In  a  suit  for  infringement  of  a  patent  against  an  indlyidnal  defendant, 
who  is  described  as  being  president  and  treasurer  of  a  Joint-stock  asso- 
ciation organized  under  the  laws  of  New  York,  the  bill  Is  not  sustained 
by  proof  of  the  sale  of  an  infringing  article  by  the  association,  where 
there  is  neith^  allegation  nor  proof  that  defendant  is  a  stockholder 
therein,  there  being  no  statute  requiring  that  the  president  or  treasurer 
of  such  associations  should  be  stockholders. 

Z  Same— AppBAir-REiiAND  fob  BBOPEifiHe  of  Case. 

Where  the  record  on  appeal  in  a  suit  for  infringement  fails  to  show 
any  connection  between  the  defendant  and  the  act  of  infringement  proved, 
the  court  will  not  remand  the  case  to  permit  the  amendment  of  the  plead- 
ings and  the  introduction  of  new  evidence  to  prove  such  connection,  nor 
to  substitute  as  defendant  the  party  shown  to  have  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

For  opinion  below,  see  127  Fed.  168. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  Circuit 
Court,  Southern  District  of  New  York,  upon  pleadings  and  proofs, 
dismissing  the  bill  of  complaint  in  a  suit  brought  for  infringement 
of  United  States  patent  619,567,  issued  February  14,  1899,  to  Wil- 
liam Hamilton  for  an  improvement  in  face  plates  for  burial  caskets. 

F.  S.  Warfield,  for  appellant. 
Hans  V.  Briesen,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

LACOMBE,  Circuit  Judge.  We  find  it  unnecessary  to  discuss 
the  other  questions  arising  upon  this  appeal,  because  we  are  satis- 
fied that  complainant  has  not  proved  any  act  of  infringement  com- 
mitted by  the  defendant.  The  bill  is  entitled  "National  Casket 
Company  v.  Julius  W.  Stolts,"  and  recites  that  complainant  "brings 
this,  its  bill  of  complaint,  ap^ainst  Julius  W.  Stolts,  who  is,  as  your 
orator  is  informed  and  believes,  the  president  and  treasurer  of  a 
joint-stock  association  organized  under  the  joint-stock  association 
law  of  the  state  of  New  York,  having  at  least  eight  atockholders. 
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and  carrying  on  business  within  the  borough  of  Manhattan,  city 
and  county  of  New  York,  in  the  state  of  New  York,  and  said  Julius 
W.  Stolts  being  a  citizen  of  the  state  of  New  York  and  a  resident  of 
the  Southern  District  of  New  York."  It  further  alleges  that  "the 
defendant,  who  is  the  president  and  treasurer  of  the  joint-stock  as- 
sociation J.  &  J.  W.  Stolts,  has  conspired  with  others  to  infringe 
upon  the  rights  of  your  orator."  And  that  "said  defendant  ♦  ♦  ♦ 
at  the  place  of  business  of  the  said  joint-stock  association  J.  &  J. 
W.  Stolts,  in  the  borough  of  Manhattan,  city  of  New  York,  [com- 
mitted certain  specified  acts  of  infringement]  by  which  complain- 
ant has  been  and  is  still  being  deprived  of  g^eat  g^ins  and  profits 
which  it  might  and  otherwise  would  have  obtained,  but  which  have 
been  received  and  enjoyed  and  are  being  received  and  enjoyed  by 
the  said  defendant  and  by  the  said  joint-stock  association  by  and 
through  such  aforesaid  unlawful  acts  and  doings."  It  further 
prayed  that  defendant  specifically  answer  certain  questions,  one  of 
which  is  "whether  or  not  J.  &  J.  W.  Stolts  is  a  joint-stock  associa- 
tion having  at  least  eight  stockholders,  organized  under  the  laws 
of  the  state  of  New  York,  having  its  principal  place  of  business  in 
the  ♦  ♦  ♦  city  of  New  York,  ♦  *  ♦  and  whether  he  is  pres- 
ident and  treasurer  thereof."  The  bill  concluded  with  a  prayer  for 
the  granting  of  a  writ  of  subpoena  "directed  to  the  said  defendant 
Julius  W.  Stolts,"  commanding  him  to  appear  and  answer. 

Manifestly,  this  is  not  a  bill  of  complaint  a^inst  the  joint-stock 
association.  Stolts  is  averred  to  be  the  president  thereof,  but  he 
is  not  sued  as  president.  The  bill  is  against  him  individually.  And 
the  suit  has  been  conducted  as  one  against  him  individually.  The 
answer  is  by  "Julius  W.  Stolts  defendant."  It  denies  that  he  has 
committed  the  acts  of  infrinp^ement  charged,  and  as  to  the  inter- 
rogatory above-quoted  contams  the  following  clause:  "And  this- 
defendant  states  that  the  interrogatory  relating  to  J.  &  J.  W.  Stolts 
being  immaterial  so  far  as  this  defendant  as  a  party  to  this  suit  is 
concerned,  and  impertinent  and  not  relevant  to  be  answered  unto 
by  him,  the  said  J.  &  J.  W.  Stolts  not  being  parties  hereto,  this 
defendant  declines  to  answer  said  interrogatory.  At  the  taking  of 
testimony  counsel  appeared  "for  defendant,"  and  the  final  decree  is 
entitled  as  the  bill  was,  and  recites  that  the  dismissal  is  "on  motion 
of  solicitors  for  the  defendant."  The  only  act  of  infringement 
shown  is  the  sale  of  a  burial  casket  by  J.  &  J.  W.  Stolts,  a  joint- 
stock  association,  at  their  place  of  business  in  New  York  City,  on 
October  15,  1901.  It  was  proved  that  the  joint-stock  association 
was  organized  January  27, 1896,  that  the  number  of  its  stockholders 
was  eight,  its  place  of  business  in  New  York  City,  and  that  Julius 
W.  Stolts  was  in  January,  1901,  its  president  and  treasurer.  It  was 
admitted  by  the  defendant's  counsel  that  at  the  time  of  the  com- 
mencement of  the  suit  in  October,  1901,  the  defendant  was  such 
president  and  treasurer.  It  does  not  appear  that  the  statutes  of 
New  York  require  that  the  president  or  treasurer  of  a  joint-stock 
association  should  be  a  shareholder  therein,  and  there  is  no  proof 
in  the  record  that  defendant  is,  or  ever  was,  a  shareholder  or  as- 
sociate in  such  joint-stock  association.    In  Tyler  v.  Galloway  (C. 
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C)  13  Fed.  477,  it  was  held  by  Justice  Blatchford,  sitting  at  circuit 
in  the  Southern  District  of  New  York,  that  members  of  a  joint- 
stock  association  might  be  held  as  infringers  when  it  was  shown 
that  acts  of  infringement  had  been  committed  by  the  association, 
on  the  theory  that  an  infringing  use  by  the  association  was  "a  use 
by  each  of  them,  quite  as  much  as  if  there  had  been  a  copartner- 
ship without  shares  of  stock."  It  was  further  held  that  one  of  the 
defendants  in  that  suit,  who  was  shown  to  have  been  the  secretary 
of  the  association,  but  did  not  appear  to  be  a  shareholder,  was  en- 
titled to  a  dismissal  of  the  bill.  The  propositions  laid  down  in  the 
case  cited  seem  entirely  sound,  and  are  determinative  of  the  ques- 
tion whether  complainant  herein  is  entitled  upon  the  present  record 
to  recover  against  Julius  W.  Stolts  individually.  No  infringing  act 
committed  personally  by  Stolts  or  by  any  partnership  or  associa- 
tion of  which  he  is  or  was  a  member  having  been  proved,  defend- 
ant was  entitled  to  a  dismissal. 

Complainant  seeks  to  cure  the  defects  in  the  record  in  either  of 
two  ways:  First,  he  asks  that,  in  the  event  of  this  court's  being 
satisfied  that  the  patent  is  valid,  and  that  the  casket  sold  by  the 
association  infringes  its  claims,  the  cause  be  remanded,  with  in- 
structions to  the  Circuit  Court  to  allow  complainant  to  amend  so  as 
to  aver  that  Stolts  was  a  stockholder,  and  to  reopen  the  cause  so 
as  to  allow  him  to  prove  such  amendment.  No  authority  dispos- 
ing in  such  way  of  a  similar  situation  has  been  called  to  our  atten- 
tion, and  such  disposition  would  be  fruitful  of  abuses.  If  relief 
were  granted  in  one  cause,  it  might  be  fairly  claimed  in  another, 
and  so  whenever  upon  analysis  of  a  record  on  appeal  this  court 
might  reach  the  conclusion  that  the  complainant's  proof  was  not 
sufficiently  convincine  to  show  an  act  of  infringement  by  defend- 
ant, a  motion  would  be  at  once  made  to  reopen  the  cause  so  as  to 
give  complainant  a  chance  to  make  his  case  stronger.  Such  prac- 
tice should  not  be  encouraged. 

The  complainant  next  asks  to  amend  the  bill  and  the.  subpoena 
by  adding  after  the  name  Julius  W.  Stolts  the  words  "as  president 
and  treasurer,"  etc.  This  amendment  would  bring  in  a  new  party, 
not  a  merely  formal  party,  who  has  no  interest  in  the  controversy, 
or  one  through  whom  some  party  already  in  derives  title.  It  would 
be  an  attempt  to  substitute  one  person  for  another  as  defendant  in 
an  action  on  tort  after  judgment.  No  authority  cited  by  complain- 
ant warrants  the  granting  of  such  extraordinary  relief,  and  if  it 
were  granted  it  would  avail  nothing.  Amendment  of  the  subpoena 
would  not  bring  in  the  new  person  until  that  person  be  served  with 
it;  and,  when  served,  such  person,  who  has  not  yet  had  any  day  in 
court,  would  be  entitled  as  of  right  to  answer,  to  cross-examine,  and 
to  put  in  proof.  This  would  amount  to  an  entire  retrial  of  the  ac- 
tion, and  it  is  quite  as  easy  and  far  more  orderly  to  begin  a  new  one. 

The  motions  to  reopen  and  to  amend  are  denied,  and  the  decree 
of  the  Circuit  Court  is  affirmed,  with  costs. 
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CAYUTA  WHEBIi  ft  FOUNDRY  00.  ▼.  KENNEDY  YALYB  MFG.  00. 
(Oircuit  Oonrt  of  Appeals,  Second  Oirciilt    January  20,  1905.) 

No.  87. 

PATBHTB— iNraillOKlCENT^HTDSANTS. 

The  Loetzer  patent,  No.  681,545,  for  a  hydrant,  held  Infringed  as  to 
claims  8^  12,  and  14,  and  not  Infringed  as  to  claim  2. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

For  opinion  below,  see  127  Fed.  365. 

This  cause  comes  here  upon  appeal  from  a  final  decree  of  the 
United  States  Circuit  Court  for  the  Southern  District  of  New  York 
granting  an  injunction  and  accounting  in  a  suit  in  equity  to  restrain 
the  infringement  of  letters  patent  No.  631,545,  dated  August  22, 
1899,  granted  to  Christian  £.  Loetzer,  for  an  improved  hydrant,  and 
by  him  assigned  to  the  complainant  (appellee). 

W.  P.  Preble,  Jr.,  for  appellant 
Julian  C.  Dowell,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

TOWNSEND,  Circuit  Judge.  In  the  court  below  complainant 
claimed  that  all  of  the  20  claims  in  suit,  except  the  thirteenth,  were 
infringed.  In  this  court  he  elected  to  stand  on  claims  2,  8,  12, 
and  14. 

The  complainant  and  defendant  afe  rival  manufacturers  of  hy- 
drants. In  the  year  1901  the  city  of  New  York  advertised  for  bids 
for  hydrants,  the  specifications  of  which,  at  the  suggestion  of  com- 
plainant, embodied  certain  constructions  claimed  to  be  covered  by 
the  patent  in  suit.  Complainant  and  defendant  were  opposing  bid- 
ders, and  defendant  got  the  contract. 

The  Acts  of  1897  of  the  State  of  New  York  provide  as  follows : 

"C  O.  477.  No  patent  hydrant,  valve  or  stop-cock,  shall  be  used  by  the 
department  of  water  supply  unless  the  patentee  or  owner  of  said  patent  shall 
allow  the  use  of  the  patmt  by  said  department  without  royalty.**  Laws  1897, 
p.  166,  i  477. 

There  is  a  dispute  as  to  whether  complainant  induced  defendant 
to  believe  that  by  reason  of  this  statutory  provision  it  would  not 
be  required  to  pay  any  royalty  for  the  use  of  any  of  the  improve- 
ments covered  by  said  patent.  This  question  is  immaterial  to  the 
disposition  of  the  case,  except  as  bearing  upon  defendant's  conten- 
tion, suflSciently  supported  by  proof,  that  it  never  before  or  since 
made  any  other  hydrants  embodying  the  alleeed  infringements,  and 
that  it  acted  in  good  faith  in  bidding  for  said  contract. 

As  found  by  the  court  below,  the  specification  of  the  patent  in 
suit  is  long  and  complicated,  and  the  various  elements  of  the  com- 
binations covered  by  the  claims  were  old  and  had  been  used  else- 
where. The  patent  covers  the  ordinary  street  hydrant  for  supplying 
water  in  case  of  fires,  consisting  of  a  stand-pipe^  provided  with 
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valves  and  a  nozzle  for  a  hose,  and  an  annular  support  for  the  lower 
end  of  the  stand-pipe  within  an  outer  casing.  The  portions  of  the 
construction  material  to  the  disposition  of  me  case  may  be  under- 
stood by  the  reference  to  the  four  claims  specially  relied  on  by  com- 
plainant.   Said  claims  are  as  follows : 

"(2)  In  a  hydrant,  the  combination  with  a  stationary  terminally  exposed 
casing  for  connection  with  a  distribntlng  main,  and  having  an  interior  stand- 
pipe  rest  or  support,  a  stand-pipe  removably  fitted  and  housed  at  its  lower 
end  within  the  casing,  a  Talve-seating  ring  interposed  between  the  lower  end 
of  the  stand-pipe  and  the  said  rest  or  support,  and  in  rocking  engagement 
with  the  latter,  adjustable  securing  devices  ^or  forcing  the  stand-pipe  down- 
ward toward  its  rest  or  support  to  clamp  the  seating  ring  in  place,  and  a 
valve  and  operating  devices  carried  by  and  removable  with  the  stand-pipe, 
substantially  as  spmsUled. 

"(8)  In  a  hydrant,  the  combination  with  a  casing  for  connection  with  a  , 
distributing  main,  and  having  an  interior  stand-pipe  rest  or  support  and  an  ' 
adjacent  centering  bevel,  a  stand-pipe  loosely  fitted  within  the  casing,  and 
adapted  for  adjustment  at  its  lower  end  by  said  centering  bevel,  a  valve,  and 
valve-operating  devices  mounted  upon  the  stand-pipe,  substantially  as  speci- 
fied. 

"(12)  In  a  hydrant,  the  combination  with  a  casing  for  connection  with  a 
distributing  main,  and  havii^  an  interior  stand-pipe  rest  provided  with  an 
inwardly  and  downwardly  inclined  upper  surface,  a  stand-pipe  removably 
fitted  within  the  casing,  a  valve-seating  ring  having  an  interlocking  connection 
with  the  lower  end  of  the  stand-pipe,  and  provided  with  an  exterior  inwardly 
and  downwardly  inclined  shoulder  for  contact  with  said  rest,  means  for 
securing  the  stand-pipe  in  place,  and  a  valve,  and  valve-operating  devices 
carried  by  the  stand-pipe,  substantially  as  specified. 

•         ••••«•••«#• 

''(14)  In  a  hydrant  the  combination  of  a  stationary  member  for  connection 
with  a  distributing  main,  and  having  an  interior  rest  or  support,  a  valve- 
carrying  removable  member  loosely  fitted  in  said  stationary  member,  and 
having  a  rocking  bearing  upon  said  rest  or  support,  to  provide  for  angular 
deflection  of  said  removable  member  without  separation  of  the  bearing  faces 
thereof,  and  means  for  securing  said  removable  member  in  a  fixed  position 
with  relation  to  the  stationary  member,  substantially  as  spedfled.** 

It  is  contended  that  the  elements,  '^a  valve-seating  ring  interposed 
between  the  lower  end  of  the  stand-pipe  and  the  said  rest  or  sup- 
port, and  in  rocking  engagement  with  the  latter/'  of  the  second 
claim,  and  ''a  valve-carrying  removable  member  loosely  fitted  in 
said  stationary  member,  and  having  a  rocking  bearing  upon  said 
rest  or  support,  to  provide  for  angular  deflection  of  said  removable 
member  without  separation  of  the  bearing  faces  thereof,"  of  the 
fourteenth  claim,  are  infringed.  In  support  of  this  contention  it  is 
claimed  that  defendant's  valve  provides,  and  the  drawing  thereof 
shows,  a  narrow  crevice  or  clearance  space  between  the  valve- 
seating  rin^  and  its  rest  or  support,  which  permits  a  loose  fit  and  a 
slight  rocking  motion.  The  defendant  strenuously  asserts  that  no 
such  clearance  was  intended,  and  that  in  their  hydrant  it  is  most 
important  that  the  upper  part  of  the  seating  ring  should  make  aa 
absolutely  tight  fit  against  the  elbow,  in  order  to  prevent  leakage 
when  the  parts  of  the  hydrant  are  operatively  assembled.  It  is  un- 
necessary to  pass  upon  this  contention,  however,  for  the  reason  that 
the  patent  states  that  the  rocking  engagement  provided  for  tiierdiit. 
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and  covered  by  claim  2  and  referred  to  in  claim  14,  is  not  secured 
by  any  such  loose  fit  as  it  is  claimed  is  found  in  defendant's  device. 
The  patentee  says : 

"Obvioasly  the  shoulder  12  of  the  valye-eeatliig  ring  Is  constmcted  to  cor- 
respond In  taper  with  the  rest  or  shoulder  13  in  order  to  provide  a  snug  and 
water-tight  contact  therewith.  In  addition,  however,  to  this  downwardly  ta- 
pered or  substantially  tranco-conical  construction  of  rest  18  and  shoulder  12, 
I  have  found  it  desirable  in  practice  to  slightly  round  the  contacting  surfaces 
of  said  rest  and  shoulder,  the  surface  of  the  rest  being  slightly  concaved 
spherically,  and  the  shoulder  12  being  correspondingly  convezed.  This  rela- 
tion between  the  surfaces  of  the  shoulder  and  rest  forms  what  may  be  termed 
a  Crocking  Joint,'  whereby,  in  securing  the  stand-pipe  in  place  within  the 
casing,  any  slight  angular  deflection  of  the  stand-pipe  from  a  truly  vertical 
or  axial  position  within  the  casing  (due  to  tightening  the  bolts,  6c,  upon  one 
side  more  than  upon  the  other)  does  not  afTect  the  efficiency  of  the  Joint  be- 
tween the  movable  and  stationary  members  of  the  hydrant  In  other  words, 
the  movable  member  may  be  rocked  or  rolled  slightly  to  one  side  or  the  other 
and  still  maintain  a  uniform  and  coextensive  contact  of  the  surfaces  12  and 
la" 

It  is  admitted  and  proved  that  defendant's  hydrant  does  not  have 
the  spherically  concaved  and  convexed  contacting  surfaces  forming 
the  "rocking  joint"  of  the  patent.  The  defendant,  therefore,  does 
not  infringe  the  claims  of  the  patent  which  cover  the  rocking-joint 
connection. 

Whether  the  defendant  infringes  the  other  claims  is  a  doubtful 
question.  We  are  not  satisfied  that  the  combinations  covered  there- 
by may  not  be  found  in  defendant's  hydrant. 

It  is  conceded  that  no  substantial  question  of  damages  is  involved 
herein.  It  is  not  shown  that  defendant  ever  made  any  infringing 
hydrants,  except  in  the  execution  of  this  contract  with  the  city  of 
New  York.  We  are  disposed  to  concur  with  the  court  below  in  its 
conclusion  as  to  infringement  of  said  claims,  and  to  give  the  com- 
plainant the  benefit  of  an  injunction. 

The  decision  of  the  court  below  as  to  the  claims  covering  the 
rocking  joint,  which  appear  to  be  claims  1,  2,  3,  4,  6,  and  15,  and  of 
which  claim  2  has  been  selected  as  a  representative  on  this  appeal, 
is  reversed.  The  decision  as  to  the  other  claims,  represented  on  this 
appeal  by  claims  8,  12,  and  14,  is  affirmed,  the  finding  of  infringe- 
ment of  claim  14  resting  solely  on  the  alleged  "loose  fit"  of  defend- 
ant's construction.  Inasmuch,  however,  as  complainant  in  the  court 
below  claimed  infringement  of  all  the  claims  except  one,  and  on  the 
taking  of  proofs  expressly  declined  to  state  on  which  ones  it  relied, 
and  now  abandons  all  but  four  of  said  claims,  no  costs  will  be  al- 
lowed in  favor  of  complainant  on  this  appeal. 

The  cause  is  remanded  to  the  court  below,  with  instructions  to 
enter  a  decree  in  conformity  with  this  opinion. 
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GO.  et  al. 

(OlFcalt  Oonrtt  EL  D.  Missouri,  B.  D.    February  25,  1905.) 

No.  6,086. 

PATBNTB— iNTBUfOEMSEiT  BT  OOSPOBATION— LlABILITT  OT  OFFIOKBS. 

The  president  of  a  corporation  not  alleged  to  be  insolvent  cannot  properly 
be  Joined  with  the  corporation  as  defendant  in  a  bill  for  an  injunction 
and  accounting  for  an  alleged  infringement  of  a  patent  by  the  corporation 
merely  because  as  such  president  he  directs  the  business  of  the  corpora- 
tion. 

In  Equity.  Suit  for  infringement  of  patent.  On  demurrer  to  bill 
for  misjoinder  of  defendants. 

R.  H.  Parkinson  and  W.  B.  Homer,  for  complainant. 
Rassieur,  Schnurmacher  &  Rassieur,  for  defendant. 

ADAMS,  District  Judge.  This  is  a  suit  on  letters  patent  of  the 
United  States  No.  491,234,  for  an  injunction  and  accounting,  in 
which  the  defendant  preserving  company  and  Rudolph  Winter- 
mann,  its  president,  are  made  defendants.  Besides  the  formal  and 
unnecessary  confederacy  clause,  the  only  averment  of  fact  making 
the  defendant  Wintermann  liable  is  as  follows : 

"Tour  orator  further  shows  that  the  said  8t  Louis  Syrup  A  Preserring  Com- 
pany has  carried  on  and  is  carrying  on  said  infringement  as  aforesaid  under 
the  direction  and  with  the  knowledge  and  authority  of  said  Rudolph  Winter- 
mann, president  thereof." 

A  demurrer  for  misjoinder  of  Wintermann  as  a  defendant  is  filed. 
In  view  of  the  allegations  of  the  bill,  it  is  necessary  to  consider 
whether  a  president  of  a  corporation  may  be  joined  in  a  bill  for  an 
injunction  and  accounting  in  a  patent  case  merely  because,  as  such 
president,  he  directs  the  business  of  his  corporation. 

As  already  seen  the  charge  is  that  the  corporation  is  doing  the 
vrrongful  act,  but  is  doing  it  under  the  direction  and  with  the 
knowledge  and  authority  of  its  president.  There  is  no  charge  of  any 
other  misconduct  on  the  part  of  the  president  than  such  as  is  inci- 
dental to  his  position  as  chief  executive  officer  of  the  corporation. 
There  is  no  charge  that  he  is  personally  infringing  complainant's 
rights,  or  that  he  is  deriving  any  personal  benefit  therefrom,  or 
that  he  is  making  use  of  a  sham  corporate  organization  to  shield 
himself  from  liability  for  his  own  wrongful  conduct,  or  that  the 
corporation  is  insolvent  or  otherwise  irresponsible  for  its  conduct. 
The  question,  therefore,  is  whether,  in  a  bill  in  equity  for  an  injunc- 
tion and  accounting  against  a  corporation  alleged  to  be  engaged  in 
infringing  complainant's  patent,  the  president  of  that  corporation 
may  properly  be  joined  as  a  defendant  merely  because  he  is  such 
president? 

A  corporation  is  an  artificial  body — an  entity  separate  from  its 
officers,  directors,  and  stockholders.  It  is  authorized  by  the  law 
under  which  it  is  created  to  do  certain  business,  and  is  by  the  same 
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law  held  accountable  for  its  conduct.  As  such  artificial  body,  it  is 
not  self-actuating  or  controlling.  It  is  necessarily  moved  to  action 
by  an  outside  force,  and  it  is  only  when  this  outside  force,  which  is 
the  board  of  directors  or  executive  officers,  directs  an  act  to  be  done, 
that  the  corporation  acts  at  all.  In  a  theoretical  sense,  it  is  true,  the 
executive  officers  are  said  to  be  agents  of  the  corporation,  but  in 
reality  they  are  the  moving  force  itself  of  the  corporation.  In  these 
respects  executive  officers  of  a  corporation  differ  materially  from 
the  agent  of  a  natural  person. 

The  general  rule  that  agents  are  not  excused  from  liability  for 
their  wrongs  or  torts  because  while  performing  the  wrongful  acts 
they  are  acting  for  and  in  the  service  of  another  cannot  be  gainsaid. 
Mitchell  V.  Harmony,  13  How.  136, 14  L.  Ed.  76.  But  the  applica- 
tion of  thi£  rule  to  the  president  of  an  existing  solvent  corporation, 
when  acting  solely  for  the  corporation  in  the  conduct  of  its  business, 
and  when  sued  with  the  corporation  in  equity  for  an  injunction 
and  accounting  in  a  patent  case,  is  another  matter.  What  beneficial 
purpose  can  be  subserved  by  joining  a  president  or  other  executive 
officer  as  a  defendant  in  such  a  case  r  The  injunctive  order,  whether 
preliminary  oj  final,  against  a  corporation,  may,  and  properly  does, 
go  against  the  corporation  itself,  its  officers,  agents,  servants,  and 
employes,  so  that  they,  and  each  of  them,  are  as  effectually  enjoined 
without  being  made  parties  to  th-  suit  as  if  they  were  made  such 
parties.  And  if  any  accounting  fo*  profits  is  decreed,  it  is  firmly 
settled  that  such  a  deciee  goes  only  against  that  party  which  by  the 
use  and  sale  of  th^  infringing  device  has  made  the  profit?  Eliza- 
beth V.  Pavement  Co.,  97  U.  S.  126,  24  L.  Ed.  1000;  Keystone  Mfg. 
Co.  V.  Adams,  161  U.  S.  139,  14  Sup.  Ct.  295,  38  L.  Ed.  103 ;  Coupe 
V.  Royer,  165  U.  S.  566,  583, 16  Sup.  Ct.  199,  39  L.  Ed.  263  •  Belknap 
V.  Schild,  161  U.  S.  10,  26, 16  Sup.  Ct.  443,  40  L.  Ed.  599. 

In  exceptional  cases,  where  damages  to  the  owner  of  a  patent, 
other  than  for  the  profits  made  by  the  infringer,  are  allowed,  it  is 
equitable,  at  least,  whatever  may  be  the  strict  rule  at  law,  that  the 
real  infringer,  who  has  received  the  sole  advantage  and  benefit  ac- 
cruing therefrom,  should  primarily  be  made  to  respond;  and  cer- 
tainly, as  between  one  so  benefited  and  the  agent  acting  only  in  the 
line  of  his  duty,  the  doctrine  of  respondeat  superior  should  prevail. 

When  the  corporation  itself  is  not  shown  to  be  insolvent  or  other- 
wise unable  to  respond  to  any  possible  decree  for  damages,  and 
when  no  showing  is  made  that  the  individual  officer  is  making  any 
colorable  use  of  the  corporation  for  his  own  benefit,  and  when  no 
showing  is  made  that  he  is  individually  interested,  it  is  not  equitable 
to  subject  him  personally  to  the  expense  and  trouble  of  making  a 
separate  defense.  A  possibility  exists  that  it  might  be  convenient 
to  Have  him  bound  by  the  decree  for  damages,  if  one  should  be  ren- 
dered, so  that  in  the  event  the  solvent  corporation  should  become 
insolvent,  and  the  damages  not  collectible  from  it,  the  complainant 
might  have  immediate  recourse  upon  him.  But  in  a  case  where,  at 
the  institution  of  the  suit,  facts  do  not  exist  to  render  the  necessity 
of  any  such  recourse  probable  enough  to  justify  a  showing  to  that 
effect,  the  court  cannot  anticipate  such  a  contingency  and  make  pro- 
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vision  for  it.  The  practical  result  of  the  contention  of  complain- 
ant's counsel  would,  as  was  admitted  by  him  in  argiiment,  render 
all  the  executive  officers  and  directors  of  a  corporation,  if  not,  in- 
deed, its  stockholders,  subject  to  a  suit  in  all  cases  when  their  cor- 
poration, however  solvent,  and  with  whatever  good  faith  it  acted, 
should  be  sued  for  the  infringement  of  a  patent.  I  am  unable  to 
reach  a  conclusion  in  this  case  that  would  justify  such  inequitable, 
useless,  and  expensive  procedure. 

Some  language  employed  by  the  writer  of  this  opinion  in  the 
case  of  Peters  v.  Union  Biscuit  Company  (C.  C.)  120  Fed.  679,  686, 
is  referred  to  by  counsel  of  complainant  in  support  of  his  conten- 
tion; but,  when  the  peculiar  facts  of  that  case  are  considered,  it 
will  be  observed  that  its  stress  rests  in  the  following  extract  from 
the  opinion: 

'The  execntlre  offlcera  of  a  corporation  wbo  necessarily  Inspire  all  Its  acts 
cannot  shield  themselyes  behind  an  artificial  and  sometimes  Irresponsible  crea- 
tion  from  the  consequences  of  their  own  acts,  eren  though  performed  in  the 
name  of  the  artificial  body." 

The  principle  thus  announced  is  doubtless  sound,  and  is  now  fully 
recognized.  No  person  can  act  for  himself  in  any  adopted  name, 
artificial  or  otherwise,  and  escape  liability  for  his  own  acts.  No 
person  or  persons  can  orp^anize  a  sham  corporation  with  the  inten- 
tion of  working  through  it  and  in  its  name  for  their  own  individual 
purposes,  and  escape  liability  for  their  wrongful  conduct.  Other 
general  expressions  found  in  the  opinion  in  the  Peters  Case  must  be 
taken  as  applicable  to  the  peculiar  facts  of  that  case  only;  otherwise 
such  expressions  must  be  disapproved. 

It  is  readily  admitted  that  there  is  much  contrariety  of  judicial 
opinion  on  this  subject.  I  have  examined  all  the  cases,  and,  with 
great  respect  for  the  learned  judges  who  have  written  the  opinions, 
I  believe  that  such  opinions  as  favor  the  joining  of  officers  of  cor- 
porations merely  because  of  the  relation  of  agency  existing  between 
them  and  the  corporation  give  too  much  consideration  to  the  tech- 
nical rule  of  law  subjecting  agents  to  liability  for  their  torts,  even 
when  committed  in  the  line  of  their  duty,  and  too  little  considera- 
tion to  the  peculiar  relation,  involving  the  practical  absorption  of 
the  agent  in  the  principal,  existing  between  the  chief  executive  offi- 
cers of  a  corporation  and  the  corporation  itself,  and  especially  too 
little  consideration  to  the  real  necessity  of  making  such  officers 
parties  defendant  for  the  purpose  of  any  equitable  relief  to  which  the 
owner  of  a  patent  is  entitled.  The  principal  cases  supporting  com- 
plainant's contention  are  Iowa  Barb  Steel  Wire  Co.  v.  Southern 
Wire  Co.  (C.  C.)  30  Fed.  123 ;  Cleveland  Forge  &  Bolt  Co.  v.  United 
States  Rolling  Stock  Co.  (C.  C.)  41  Fed.  476 ;  Armstrong  v.  Savan- 
nah Soapworks  (C.  C.)  53  Fed.  124 ;  Graham  v.  Earl,  92  Fed.'  166, 
34  C.  C.  A.  267;  National  Cash  Register  Co.  v.  Leland,  94  Fed.  602, 
37  C.  C.  A.  372,  and  cases  and  text-books  therein  cited.  On  the 
contrary,  the  conclusion  now  reached  in  this  case  is  supported  by 
the  following  authorities:  United  Nickel  Co,  v.  Worthineton  (C 
C.)  13  Fed.  892;  Smith  v.  Standard  Laundry  Mach.  Co.  (C.  C)  19 
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Fed.  826;  Howard  v,  St  Paul  Plow  Works  (C.  C.)  88  Fed.  743; 
Boston  Woven  Hose  Co.  v.  Star  Rubber  Co.  (C.  C.)  40  Fed.  167 ; 
Mergenthaler  Linotype  Co.  v.  Riddcr  (C.  C.)  65^  Fed.  853 ;  Consol- 
idated Brake  Shoe  Co.  v.  Chicago,  P.  &  St.  L.  Ry.  Co.  (C.  C.)  69 
Fed.  412;  Rowbotham  v.  George  P.  Steel  Iron  Co.  (C.  C.)  71  Fed. 
768 ;  Consolidated  Fastener  Co.  v.  Columbian  Fastener  Co.  (C.  C.) 
79  Fed.  795;  Bowers  v.  Atlantic,  G.  &  P.  Co.  (C.  CO  104  Fed.  887; 
Loomis-Manning  Filter  Co.  v.  Manhattan  Filter  Co.  (C.  C.)  117 
Fed.  325 ;  Farmers'  Mfg.  Co.  v.  Spruks  Mfg.  Co.  (C.  C.)  119  Fed. 
694;  Greene  ▼.  Buckley  (C.  C.)  120  Fed,  965;  Hutter  v.  De  Q. 
Bottle  Stopper  Co.,  128  Fed.  283,  62  C.  C.  A.  652 ;  Ambler  v.  Cho- 
teau,  107  U.  S.  586,  590, 1  Sup.  Ct.  556,  27  L.  Ed.  322. 

Concerning  the  foregoing  cases,  it  may  be  remarked  that  the 
case  of  Boston  Woven  Hose  Co.  v.  Star  Rubber  Co.,  supra,  is  a 
case  in  which  the  officer  was  held  liable  because  he  was  not  using 
the  corporate  name  in  good  faith,  but  was  making  a  pretext  of  do- 
ing business  in  the  name  of  the  corporation,  but  in  reality  for  his 
own  benefit.  This,  the  court  says,  "is  too  flimsy  to  shield  him  from 
accounting."  In  Mergenthaler  Linotype  Co.  v.  Riddef,  supra,  Judge 
Townsend  collects  the  then  existing  authorities  pro  and  con  on  the 
question  now  before  the  court,  and  says  that  many  of  the  cases 
which  announce  the  rule  favorable  to  joining  officers  with  the  cor- 
poration are  cases  in  which  the  individuals  had  personally  infringed, 
and  were  joint  tort  feasors.    As  to  the  case  before  him,  he  says : 

''In  this  case  the  bill  describes  the  indlTldual  defendants  as  persons  who 
are  the  managers  and  controllers  of,  and  do  business  under  the  name  of,  the 
Monoline  Composing  Ck)mpany,  bat  the  charge  of  Infringement  is  pergonal. 
The  plea  denies  said  personal  charge,  and  alleges  that  all  the  acts  of  said 
defendants  in  relation  to  said  alleged  infringement  were  done  solely  in  their 
official  capacity.  *  *  *  It  does  not  appear  that  the  corporation  is  insolvent, 
or  that  there  is  any  obstacle  in  the  way  of  obtaining  full  relief  against  it  In 
these  drcomstances,  the  indiyldual  defendants  cannot  be  ordered  to  account" 

In  the  case  of  Hutter  v.  De  Q.  Bottle  Stopper  Co.,  supra.  Judge 
Coxe  writes  the  opinion  for  the  Court  of  Appeals  for  the  Second 
Circuit.    He  collates  the  authorities,  and  concludes  as  follows : 

''Francis  H.  Rnhe,  who  is  alleged  in  the  bill  to  be  secretary,  treasurer,  and 
one  of  the  directors  of  the  defendant  company,  is  made  a  party  defendant 
There  is  not  the  slightest  proof  to  estabUsh  infringement  by  him  as  an  indi- 
Tidnai,  and  no  sufficient  reason  is  shown  for  making  him  a  defendant  An 
injunction  against  the  corporation  restrains  all  its  officers,  agents,  and  sery- 
ants;  and  there  is  little  Jnstification  for  making  these  persons  defendants, 
except  in  rare  instances,  where  it  is  shown  that  they  have  infringed  the  patent 
as  indlTidnals,  or  have  personally  directed  Infringement  The  courts  of  this 
drcnit  have  frequently  had  occasion  to  criticise  this  practice,  and  have  in  some 
instances  imposed  costs  upon  the  complainant  as  a  penalty  for  thus  subjecting 
innocent  parties  to  the  expense  and  annoyance  of  defending  themselves  against 
an  unwarrantable  accusation.** 

In  the  case  of  National  Cash  Register  Co.  v.  Leland,  supra,  in 
the  Circuit  Court  of  Appeals  for  the  First  Circuit,  a  majority  only 
of  that  court  reached  the  conclusion  favorable  to  joining  the  officers 
of  a  corporation.    One  of  the  judges  dissented  therefrom. 

As  a  result  of  the  consideration  of  all  the  cases*  I  am  of  opinion 
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that  the  weight  of  authority,  and  especially  of  the  more  recent 
cases,  as  well  as  reason,  is  against  the  complainant'*  contention  in 
this  case. 
The  demurrer  will  therefore  be  sustained. 


VALVONA  T,  D'ADAMO. 

(drcalt  Ck>iirt»  B.  D.  Pennsylvania.    Febroarj  2i»  1908.) 

No.  40. 
L  Patents— iNVBNTioK. 

Where  a  patent  discloses  inyention  in  some  degree^  the  oonrts  are  not 
called  upon  to  measure  it  by  an  exacting  standard. 
[Ed.  Note.— For  cases  in  point,  see  toL  88,  Gent  Dig.  Patents,  %%  14-ia] 

2.  Sams— Anticipatioii— FoBEion  Patents. 

A  United  States  patent  will  not  be  defeated  by  a  prior  foreign  patent, 
unless  it  describes  or  shows  the  patented  invention  in  such  full,  clear,  and 
exact  terms  as  to  enable  any  person  skilled  in  the  art  to  practice  it  with- 
out the  necessity  of  experimenting. 

8.  Same— Molds  fob  Biscuit  Gups. 

The  Valvona  patent,  No.  701,776,  for  a  mold  and  oven  for  making  bis- 
cuit cups  to  be  used  for  holding  ice  cream,  was  not  anticipated,  and  dis- 
closes invention ;   also  held  infringed. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  701,776, 
for  a  combined  mold  and  oven  for  making  biscuit  cups,  granted  to 
Antonio  Valvona  June  2, 1902.    On  final  hearing. 

Ernest  Howard  Hunter,  for  complainant 
C.  Bradford  Fraley,  for  respondent. 

J.  B.  Mcpherson,  District  judge.  The  patent  in  controversy 
is  No.  701,776,  issued  June  2,  1902,  and  relates  to  improved  ap- 
paratus for  baking  biscuit  cups  to  be  used  for  holding  ice  cream. 
The  character  and  objects  of  the  device  appear  in  the  following 
quotation  from  the  specification : 

"By  the  use  of  the  apparatus  of  this  invention  I  make  cups  or  dishes  Of  any 
preferred  shape  or  design  from  dough  or  paste  in  a  fluid  state,  that  is  prefera- 
bly composed  of  the  same  materials  as  are  employed  in  the  manufacture  of 
biscuits,  and,  when  baked,  the  said  cups  or  dishes  may  be  filled  with  ice  cream, 
which  can  then  be  sold  by  the  venders  of  ice  cream  in  public  thoroughfares 
or  other  places.  In  order  to  produce  said  cups  or  dishes,  I  provide  a  combined 
metallic  mold  and  oven,  consisting  of  two  plates,  as  a  and  b,  each  of  said 
plates  having  a  piece,  c,  projecting  from  its  edge  at  'one  side,  connected  by  a 
hinge,  d,  and  each  plate  provided  with  a  handle,  e,  projecting  ftom  its  oppo- 
site edge.  The  faces  of  the  aforesaid  two  plates  are  provided  or  formed,  re- 
spectively, with  one  or  more  cores,  f,  and  dies,  g,  one  fitting  into  the  other, 
with  a  small  space  between  them,  when  the  faces  of  said  plates  are  placed 
close  to  each  other.  All  the  heat-absorbing  and  conducting  sides  of  the  mold 
are  of  substantially  the  same  thickness,  so  that  heat  may  be  evenly  conducted 
through  the  body  of  the  mold,  as  will  be  seen  by  reference  to  the  drawings. 

"The  biscuit  dough  or  paste,  which  is  of  the  consistency  of  a  thick  fluid,  is 
poured  from  a  can,  that  may  be  provided  with  one  or  more  spouts  for  deposit* 
lug  the  required  quantity  of  paste  either  successively  or  simultaneonsly  in  each 
of  the  dies  or  molds,  g.  The  plates  are  then  closed,  and  the  cup  or  dish  is 
formed  by  the  dough  being  pressed  into  the  space  between  the  core,  t  and  the 
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mold,  f.  It  Is  then  baked  by  the  apparatus  being  placed  OTsr  a  gas  or  other 
flre,  the  formation  of  the  said  apparatus  enabling  It  to  be  turned  as  frequently 
as  required,  and  the  biscuit  cup  thereby  uniformly  baked.  To  make  these  thin- 
shaped  cups  satisfactorily  from  paste,  with  the  thin  walls  described,  and  to 
Insure  their  prop^  turning  out  of  the  molds  in  good  shape,  properly  baked,  I 
find  it  necessary  to  first  heat  the  molds,  then  pour  in  the  batter  and  bake  with 
the  projections  downward  for  awhile,  then  reyerse  the  mold  and  bake  in  that 
position.  This  enables  me  to  readily  remove  the  cups  from  the  mold  in  per- 
fect condition,  and  to  this  end  I  have  constructed  my  mold  so  as  to  enable  it  to 
be  readily  reversed,  and  to  occupy  a  stable  position  on  the  top  of  the  gas  range 
or  the  like." 

The  claim  of  the  patent  is  as  follows : 

"A  combined  mold  and  oven  for  producing  biscuit  cups  or  dishes,  consisting 
of  two  metal  plates  connected  together  by  a  hinge,  and  provided  with  handles 
and  means  for  securing  said  plates  In  closed  position,  the  opposing  inner  faces 
of  the  said  plates  being  provided,  one  with  a  projecting  core,  and  the  other  with 
an  indented  mold  in  the  metal  of  such  face,  into  which  the  core  fits,  with  a 
small  space  between  the  two,  and  the  outer  faces  being  so  formed  as  to  be 
adapted  to  rest  on  the  top  surface  of  a  stove,  either  side  up,  so  that  heat  may 
be  evenly  conducted  through  the  body  of  the  mold,  all  the  heat-absorbing  and 
conducting  sides  of  the  mold  being  of  substantially  the  same  thickness,  where- 
by a  cup  may  first  be  formed  with  the  projections  downward,  and  afterward 
baked  in  the  reverse  position  to  facilitate  the  baking  and  allow  the  cup  to  be 
tamed  out  of  the  mold,  as  and  for  the  purpose  described." 

While  it  must  be  conceded  that  no  marked  advance  in  the  art  is 
presented  by  the  complainant's  device,  it  has  taken  the  final  step  to 
complete  success,  and  I  see  no  reason  for  denying  it  the  protection 
of  the  law.  The  exercise  of  inventive  talent  may  not  have  been 
severe,  but  invention  in  some  degree  has  been  shown,  I  think,  and, 
if  this  be  true,  the  court  is  not  called  upon  to  measure  it  by  an 
exacting  standard.  Clark,  etc.,  Co.  v.  Copeland,  Fed.  Cas.  No.  2,866 ; 
Washburn  Co.  v.  Haish  (C.  C.)  4  Fed.  900.  With  regard  to  the 
patents  that  have  been  offered  to  support  the  defense  of  anticipation, 
I  need  only  say  that  none  of  them  appears  sufficiently  relevant  to 
need  discussion,  except  the  Swiss  patent  to  Aegeter.  This  is  an  un- 
doubted anticipation  in  several  particulars,  but,  if  the  rule  be  re- 
membered that  should  be  applied  to  such  publications  when  they 
are  relied  on  to  defeat  a  domestic  patent,  I  think  it  will  be  seen  that 
Aegeter's  device  does  not  anticipate  Valvona's  mold.  The  rule  is 
thus  stated  in  Hanifen  v.  Godshalk  Co.,  84  Fed.  649,  28  C.  C  A.  507, 
by  the  Circuit  Court  of  Appeals  for  this  Circuit : 

"It  is  a  well-settled  and  familiar  doctrine  that  an  Invention  patented  here 
is  not  to  be  defeated  by  a  prior  foreign  patent,  unless  its  descriptions  or  draw- 
ings contain  or  exhibit  a  substantial  representation  of  the  patented  invention 
in  such  full,  clear,  and  exact  terms  as  to  enable  any  person  skilled  in  the  art 
or  science  to  which  it  appertains,  without  the  necessity  of  making  experiments, 
to  practice  the  invention.  Seymour  v.  Osborne,  11  Wall.  516,555,  20  L.  Ed^ 
83 ;  Cahlll  v.  Brown,  8  Ban.  &  A.  580,  587,  Fed.  Cas.  No.  2,291." 

Seymour  v.  Osborne  was  reaffirmed  by  the  Supreme  Court  in 
Eames  v.  Andrews,  122  U.  S.  66,  7  Sup.  Ct.  1073,  30  L.  Ed.  1064. 
See,  also,  National  Co.  v.  Belcher,  71  Fed.  876,  18  C.  C.  A.  375; 
and  Hanifen  v.  Armitage  (C.  C.)  117  Fed.  846.  Now,  if  the  Aegeter 
apparatus  is  examined  with  this  rule  in  mind,  I  think  it  will  be  found 
to  differ  in  several  important  respects  from  Valvona's.  No  one 
could  practice  Valvona's  invention  by  the  use  of  the  Swiss  device. 
185F.-^85 
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It  is  not  an  oven  at  all,  but  only  a  mold  intended  to  be  put  into 
an  oven  and  baked  in  the  ordinary  way.  It  could  not  produce  an 
evenly  baked  cup  if  it  were  exposed  to  heat  upon  the  top  of  a  stove 
or  over  a  gas  flame,  and  it  could  not  be  turned  so  as  to  apply  the 
heat  to  both  sides  of  the  mold.  Moreover,  as  was  said  by  the  com- 
plainant in  an  argument  addressed  to  the  Patent  Oflice  while  his 
patent  was  under  consideration : 

"Tbese  cnps  being  thin,  it  is  necessary  that  they  get  Jost  so  mncb  baking, 
and  no  more,  and  to  get  tbis  they  mnst  be  baked  where  they  are  ander  the  at- 
tendant's immediate  supervision.  The  top  of  a  gas  stove  or  the  like  is  the 
only  place  this  can  be  gotten.  My  molds  as  set  forth  in  my  claims  are  so  con- 
stmcted  that  they  may  be  so  used,  heat  is  equally  conducted  to  all  portions 
surrounding  the  cups,  and  that  they  are  adapted  to  be  turned  either  side  up 
as  necessitated  in  baking." 

Valvona's  apparatus  is  so  constructed  that  the  distribution  of 
heat  is  approximately  uniform,  and  the  result  is  that  the  cup  is 
evenly  baked — a  matter  of  prime  importance.  So  far  as  appears, 
Aegeter's  device  was  not  successful,  and  it  was  allowed  to  expire 
in  a  very  short  time  for  failure  to  pay  the  tax  that  was  levied  upon 
it.  In  brief,  it  never  could  have  produced  Valvona's  cups  without 
material  modification.  It  was  intended  to  be  used  in  a  different 
way  from  the  apparatus  in  question,  and  was  neither  adapted  to, 
nor  actually  employed  in,  the  manner  which  is  essential  to  the 
proper  production  of  Valvona's  results.  I  think,  therefore,  that 
the  two  combinations  are,  on  the  whole,  materially  distinct,  al- 
though there  are  undoubtedly  some  elements  that  are  common  to 
both. 

Concerning  infringement,  nothing  need  be  said.  Even  a  casual 
inspection  shows  that  the  defendant's  apparatus  is  identical  with 
the  complainant's,  except  in  a  trifling  detail. 

The  usual  decree  may  be  entered,  with  costs  to  the  complainant. 


BAKER  LEAD  MFG.  CO.  t.  NATIONAL  LEAD  CO. 

(Circuit  Court,  D.  New  Jersey.    Tebruary  27,  1905.) 

Patbnts— iNFBiiiGEMXN-r— Lead  Traps. 

The  Robinson  patent,  No.  406,146,  for  a  method  of  forming  the  bot- 
toms of  lead  traps  by  spinning  an  end  section  on  a  tube  or  cylinder  under 
pressure  or  friction  sufficient  to  cause  the  metal  to  flow  and  unite  and 
form  a  homogeneous,  seamless,  and  complete  bottom,  was  not  antici- 
pated, and  is  valid.    Also  Jield  infringed. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  406,146,  for 
a  method  of  making  lead  traps,  granted  to  Alpheus  A.  Robinson  July 
2,  1889.    On  final  hearing. 

Louis  W.  Southgate,  for  complainant. 
Henry  M.  Brigham,  for  defendant 

ARCHBALD,  District  Judge.*  This  case  is  of  no  serious  difficulty. 
The  patent  in  suit,  to  my  mind,  is  clearly  valid,  and  the  defendants 

iSpedallj  assigned. 
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have  just  as  clearly  infringed  it.  It  covers  a  process  which  is  a  val- 
uable contribution  to  the  art  of  lead-trap  making,  and  it  is  not  antici- 
pated by  anything  which  had  gone  before.  The  sanitary  value  of  drum 
or  cylinder  traps,  as  contrasted  with  others,  such  as  the  familiar  S  trap, 
does  not  concern  us.  They  must  have  merits,  or  they  would  not  be 
in  such  demand  as  they  are.  A  prime  necessity,  however,  of  such  a 
trap,  is  that  it  shall  have  a  solid,  homogeneous,  and  integral  bottom, 
which  shall  not  only  be  free  from  imperfections,  so  as  to  be  water- 
tight, but  shall  also  be  sufficiently  thick  to  resist  the  scouring  and  con- 
sequent weakening  from  the  dirt  and  sediment  flushed  through  it.  If 
lead  is  used,  as  it  must  be  in  the  g^eat  majority  of  cases,  it  cannot  be 
molded  or  cast,  on  account  of  the  liability  to  blowholes.  This  was 
the  difficulty  with  the  McCloskey  patent  (1884),  to  which  reference  is 
made  by  the  defendants,  but  which  calls  for  no  particular  notice. 
Neither  can  the  end  or  bottom  of  the  trap  be  fashioned  by  hammering ; 
a  union  of  the  parts  in  this  way  being  no  more  feasible  than  by  roll- 
ing or  pressing,  however  g^eat.  And  if  the  seams  which  are  left  be 
closed  with  solder,  the  lead  is  laid  open  to  the  action  of  the  acids  of 
urine  and  the  alkali  of  soaps,  by  which  it  will  sooner  or  later  be  eaten 
through.  The  method  devised  and  patented  by  Phillips  (1888)  came 
nearer  the  mark,  although  falling  just  short  of  it  Taking  a  cylinder 
of  the  required  size,  and  revolvmg  it  in  a  lathe,  he  spun  in  the  bot- 
tom, out  of  the  material  of  the  sides,  under  the  pressure  of  a  proper 
tool  in  the  hands  of  a  workman.  Not  realizing,  however,  that  the  oper- 
ation could  be  continued  until  the  bottom  was  complete,  a  small  open- 
ing was  left  at  the  apex,  which  he  closed  by  fusing  the  metal  about  it 
by  means  of  a  flame.  The  rudiments  of  tiie  process  in  suit  may  be 
here,  but,  as  just  intimated,  the  extent  to  which  it  could  be  successfully 
carried  was  not  seen.  The  objection  to  the  process,  as  it  stands,  is 
that  the  surrounding  parts  are  drawn  upon  at  the  point  of  fusion,  and 
thus  weakened  where  they  ought,  instead,  to  be  made  strong.  The 
operation,  also,  is  a  divided  one,  and  not  continuous,  as  is  the  one  in 
suit,  which  detracts  from  it  commercially.  And  the  comparative  merit 
of  the  two  is  well  suggested  by  the  fact  that  for  several  years  past  Mr. 
Phillips,  the  inventor,  has  bought  traps  of  the  complainants,  manu- 
factured by  their  process,  rather  than  his  own.  Of  even  less  signifi- 
cance is  the  British  patent  to  Pittner  (1888),  by  which  the  defendants 
seem  to  set  much  store.  Assuming  that  the  method  for  closing  the 
ends  of  tubes  or  vessels  of  soft  metal,  which  is  there  described,  could 
be  made  effective  in  the  construction  of  lead  traps,  which  I  very  much 
doubt,  there  is  nothing  in  it  to  suggest  or  anticipate  anything  which 
we  have  here.  The  process  simply  consists  in  the  concentric  forcing 
together  of  the  end  of  the  tube  to  be  closed  by  means  of  revolving 
squeezing-discs,  which,  in  conjunction  with  the  other  apparatus  em- 
ployed, narrow  in  upon  it  progressively,  tmtil,  as  it  is  claimed,  a  solid 
end  or  plug  is  formed.  It  is  suggested  by  the  appearance  of  some  of 
the  work  turned  out  that  the  metal  is  made  to  yield  or  flow  to  a  cer- 
tain extent,  under  the  pressure  applied,  the  same  as  in  the  process  in 
suit  But  this  is  not  claimed  by  the  inventor,  and,  however  involved, 
was  evidently  not  appreciated;    the  effect  being  actually  minimized 
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by  the  squeezing  discs  being  made  rotary,  and  so  comparatively  fric- 
tionless.  But  more  than  this,  even  if  the  tube  is  capable  of  being  closed 
in  the  way  stated,  and  as  the  result  of  a  sort  of  spinning  of  the  metal, 
there  is  no  fusing  at  the  apex  or  center,  under  the  heat  evolved,  which^ 
as  we  shall  presently  see,  is  an  essential  feature  of  the  present  process. 
A  machine  of  the  supposed  Pittner  pattern  was  set  up  in  court  and 
operated  by  the  defendants  at  the  time  of  the  hearing,  but  nothing  to 
change  these  views  was  produced.  More  successful  experiments  are 
said  to  have  been  conducted  previously,  exhibits  of  which  have  been 
put  in  evidence.  But  not  only  were  these  on  small  two-inch  pipes,  and 
of  chemical  instead  of  commercial  lead  at  that,  but  they  were  carried 
on  without  any  representative  of  the  complainants  being  present ;  and  at 
others  subsequently  undertaken,  which  were  subject  to  scrutiny,  by 
no  means  the  same  results  were  obtained.  The  Pittner  process  was  also 
tested  by  Mr.  Baker,  the  head  of  the  complainant  company,  in  1897, 
after  he  had  lost  the  suit  brought  against  him  for  the  infringement  of 
the  present  patent  in  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts,  before  Judge  Aldrich,  as  a  possible  relief  there- 
from. But  he  was  compelled  to  give  it  up  as  of  no  practical  value. 
Doubt  is  sought  to  be  cast  upon  what  he  did,  because  the  wrong  shop 
in  Worcester,  where  his  experiments  were  said  to  have  been  conducted, 
was  at  first  given.  But  they  are  too  well  substantiated  otherwise 
to  be  so  impugned.  It  is  also  to  be  observed  that  the  Pittner  patent 
was  evidently  regarded  by  the  inventor  himself  as  a  commercial  failure, 
as  is  shown  by  the  fact  that  he  allowed  it  to  lapse  in  1893  for  nonpay- 
ment of  the  renewal  fee.  With  this  record  against  it,  and  distinguished 
as  it  plainly  is  in  the  respect  suggested  from  the  process  in  suit,  there  is 
no  occasion  to  let  it  trouble  us. 

The  only  real  issue  in  the  case,  if,  under  the  evidence,  there  is  in- 
deed that,  is  the  one  of  infringement.  The  patent  which  was  issued  to 
Alpheus  A.  Robinson  in  1889  has  two  claims: 

"(1)  The  improyed  method  of  forming  the  bottoms  of  lead  traps,  consist- 
ing in  taking  a  tube  or  cylinder  of  a  sufficient  length,  and  in  spinning  an 
end  section  of  the  cylinder  or  tube  of  sufficient  length  to  or  beyond  the  cen- 
ter of  the  tnbe  or  cylinder,  and  nnder  a  pressure  or  friction  sufficient  to 
cause  the  metal  to  flow  and  unite,  and  form  a  homogeneous,  seamless,  and 
complete  bottom,  as  and  for  the  purposes  specified. 

"(2)  The  improved  method  of  forming  lead-trap  bodies,  comprising  the  tak- 
ing of  a  cylinder  or  tube  of  sufficient  length  to  form  the  wall  of  proper 
height,  and  a  continuous,  homogeneous  bottom,  and  forming  the  homo- 
geneous bottom  by  spinning  In,  under  heat  produced  by  pressure  or  friction 
of  the  splnnlng-tool  during  the  spinning  operation,  an  end  section  of  the  tube 
or  cylinder  sufficiently  large  to  form  the  homogeneous  bottom,  and  contin- 
uing said  spinning  operation  under  said  heat  past  or  beyond  the  center  of 
the  bottom,  whereby  all  the  metal  of  the  spun-ln  section  forms  a  part  of 
the  bottom  of  the  trap,  and  subsequent  melting  or  soldering  of  the  bottom 
of  the  trap  to  close  a  hole  dispensed  with,  substantially  as  described." 

It  is  undoubtedly  essential  to  the  process  so  specified,  not  onlv  to  dis* 
tinguish  it  from  the  prior  art,  but  in  order  that  it  should  have  the  merit 
clain^ed  for  it,  that  in  the  final  touch,  by  which  the  bottom  of  the  trap 
is  closed,  the  metal  should  be  made  not  only  to  flow,  but  to  fuse  or  unite, 
under  the  force  of  friction  and  pressure,  at  the  apex  or  center,  so  as  to 
form  an  integral,  imperforate,  and  homogeneous  mass.    But  the  opera* 
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tion  covered  by  the  patent  was  conducted  by  skilled  workmen  with  ap- 
propriate apparatus  in  open  court  at  the  hearing,  and  that  this  condition 
was  fulfilled  I  observed  unmistakably  with  my  own  eyes.  The  metal 
actually  ik>wed  or  ran  at  the  close,  being  held  in  place  by  the  end  of  the 
spinning  tool,  which  was  extended  under  and  slightly  beyond  the  center 
for  that  purpose.  The  heat  by  which  this  is  brought  about  is,  of  course, 
not  great  The  metal  is  not  molten.  It  could  not,  indeed,  be  spun 
in  that  state.  But  it  is  decidedly  hot,  and  the  action  observable,  just  as 
the  end  is  closed,  is  such  as  to  justify  the  claim  that  there  is  a  complete 
fusion  at  that  point.  An  examination  also  proves  it.  Sections  of  the 
trap,  savm  through  the  center,  being  inspected,  show  the  bottom  in- 
tegral in  every  part.  It  is  true  that  the  union  is  more  perfect  in  some 
instances  than  in  others,  slight  radial  seams  being  sometimes  found  on 
the  inner  surface  at  the  center.  But  this  is  negligible ;  the  bottom  not 
only  being  water-tight,  but  the  attempt  to  break  through  where  such 
seams  appear  being  ineffectual,  even  by  heavy  pounding,  as  was  dem- 
onstrated by  the  efforts  of  defendants'  counsel  to  do  so  in  open  court. 

The  defendants  contend  that  they  do  not  infringe,  because,  while 
admittedly  using  the  same  spinning  process  to  close  in  the  end  of  the 
trap,  there  is  no  fusing  of  the  metal,  which  simply  flows  cold ;  only 
sufficient  pressure  being  exerted  to  bring  the  contiguous  parts  firmly 
and  dosely  together.  The  lead,  in  other  words,  is  not,  according  to 
this,  made  plastic,  so  as  to  form  a  simple,  homogeneous,  and  integral 
whole,  such  as  called  for  by  the  patent;  and  neither  is  the  spinning  tool 
carried  to  the  center,  as  it  is  claimed,  but  is  kept  just  short  of  that, 
the  bottom  ending  in  a  point  or  nipple  in  consequence.  But  no  such 
pretext  as  this  can  stand  before  the  facts  shown.  The  defendants  not 
only  have  the  same  apparatus,  but,  to  all  appearances,  make  use  of  it 
in  exactly  the  same  way,  and,  what  is  more  to  the  purpose,  with  pre- 
cisely the  same  results  attained.  The  section  of  lead  cylinder  from 
which  a  trap  is  to  be  spun  is  revolved  at  a  high  rate  of  speed  on  the 
mandrel  of  a  lathe,  and  the  operator,  exerting  a  strong  leverage  by 
means  of  a  heavy  hardwood  spinning  stick,  spins  in  the  end  of  the  trap 
in  a  single  operation,  until  it  is  completely  closed.  The  metal,  under 
the  influence  of  the  pressure  and  friction  so  brought  to  bear  upon  it, 
necessarily  becomes  plastic;  and  the  parts  about  the  center  are  not 
simply  brought  togetfier,  but  are  united  into  a  homogeneous  whole, 
indistinguishable  from  the  sides,  except  as  it  is  thickened  up  by  the  extra 
material  spun  into  it,  the  same  as  is  proposed  by  the  process  in  suit. 
All  this  is  indisputably  established  (whatever  may  be  testified  to  the 
contrary)  by  sections  of  the  traps  manufactured  by  the  defendants, 
which  have  been  put  in  evidence,  by  which  it  is  clearly  shown.  In  no 
sense  is  the  apex  of  the  trap  closed  by  the  surrounding  metal  being 
forced  together  to  make  a  water-tight  joint,  no  such  cohesion  being 
possible.  The  constituent  parts  are  plainly  made  to  fuse  or  flow  into 
each  other,  the  metal  presenting  at  that  point  substantially  the  same 
character  as  at  every  other.  That  heat  is  generated  in  the  operation, 
and  contributes  to  the  result,  there  can  be  no  doubt ;  and  it  is  no  incon- 
siderable heat,  either,  being  sufficient  to  sear  the  end  of  the  wooden  spin- 
ning stick,  as  well  as  to  make  water  sizzle  and  steam.  Nor  am  I  per- 
suaded tluit  the  spinning  operation  is  only  continued,  as  contended. 
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Up  to  the  center  of  the  bottom,  and  not  past  or  beyond  it  the  fractional 
distance  required  by  experience  to  completely  close  the  end.  Not 
only  is  this  essential  to  the  process,  but  the  evidence  establishes  that 
it  is  the  course  actually  pursued.  The  finished  product  turned  out  by 
the  defendants  shows  no  such  point  or  nipple  at  the  center  as  would  re- 
sult from  the  contrary,  or  at  least  only  in  occasional  instances,  and  then 
most  minute.  And  we  have  the  direct  testimony  of  Mr.  Southgate, 
who  succeeded  in  getting  into  the  defendants*  works  at  St.  Louis  along 
with  Mr.  Baker,  and  watched  the  workmen  there,  that  they  spun  past 
the  middle,  just  as  was  to  be  supposed.  In  the  face  of  this,  the  at- 
tempted denial  by  the  defendants  is  of  little  avail.  The  opportunity 
for  evasion  is  too  great  to  have  it  accepted,  without  much  more  con- 
vincing proof  than  has  been  produced. 

Let  a  decree  be  drawn  sustaining  the  patent  and  finding  it  infringed, 
and  referring  the  case  to  a  master  to  take  an  account 


JENKINS  et  al.  T.  MAHONBT. 

(drcnlt  (Jourt,  W.  D.  Pennsylyanla.    November  9,  1904.) 

Patbntb—Intbingement— Multiplying  Caueba. 

The  Jenkins  patent,  No.  620,036,  for  a  multiplying  camera,  held  yalidt 
and  infringed  by  a  camera  having  the  same  construction,  except  that  in- 
stead of  the  "cellular  box"  of  the  patented  device,  haying  separate  cells, 
in  front  of  each  of  which  a  lens  is  moved  successively  on  a  slide  having 
both  a  horizontal  and  vertical  movement,  it  employs  a  single  cell,  which 
is  fastened  to  the  slide,  and  moves  witli  the  lens ;  such  construction  being 
the  equivalent  of  that  of  the  patent 

In  Equity. 

C.  M.  Clarke,  for  complainants. 

L.  C.  Barton  and  Jas.  H.  Smith,  for  respondent. 

BUFFINGTON,  District  Judge.  This  is  a  bill  in  equity 
brought  by  John  W.  Jenkins  and  Evan  L.  Jenkins  against  Thomas 
Mahoney  to  enjoin  infringement  of  patent  No.  620,036,  granted  to 
them  February  21,  1899,  for  a  multiplying  camera.  The  invention 
disclosed  by  the  patent  consists  of  a  camera  having  a  number  of  sub- 
divisions or  cells  so  constructed  as  to  prevent  light  escaping.  A 
slide  carrying  a  single  lens  is  mounted  at  the  front  of  the  camera, 
and  is  adapted  to  move  horizontally  and  vertically.  There  is  a 
plate  of  sufficient  size  to  cover  the  rear  of  all  the  cells  at  the  back 
of  the  camera.  The  construction  of  the  device  is  such  that,  as  the 
slide  moves  either  horizontally  or  vertically,  the  lens  comes  into 
successive  alignment  with  each  cell,  and  an  individual  picture  is 
taken  on  the  part  of  the  plate  at  the  rear  thereof.  The  proofs  show 
the  invention  is  valuable.  Its  use  is  largely  confined  to  what  is 
known  as  "kidnapping,"  or  taking  the  pictures  of  children  in  the 
poorer  sections  of  large  cities,  in  which  work  it  is  extensively  em- 
ployed. By  reason  of  its  economies,  small  pictures  of  a  good  grade 
of  stock  are  sold  at  very  moderate  prices.  The  first  claim,  which 
alone  is  here  involved,  is: 
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"In  a  photographic  camera,  the  combination  of  a  cellular  box,  a  plate-holder 
seating  against  and  closing  the  rear  end  of  the  cells,  a  sliding  front  closing 
the  front  end  of  the  cells,  and  having  stops  by  which  it  may  be  fixed  in  relation 
to  a  particular  set  of  cells,  a  lens-carrying  slide  moving  in  guides  on  the  sliding 
front,  and  means  for  adjusting  the  slide  to  register  the  lens  with  each  cell  of 
the  set  with  which  the  front  is  in  relation,  whereby  a  separate  exposure  may 
be  made  in  each  cell  of  the  box  without  moving  the  plate,  and  with  but  once 
drawing  the  plate-holder  slide,  substantially  as  described." 

As  we  find  nothing  in  the  prior  art  showing  such  construction, 
and  there  is  nothing  to  negative  the  presumption  arising  from  the 
grant  of  the  patent,  we  hold  the  claim  valid.  The  respondent  was 
in  the  employ  of  complainants  for  some  time,  operating  one  of  the 
patented  cameras.  He  left  such  employ,  and  continued  in  business, 
but  began  using  the  alleged  infringing  instrument.  In  it  we  find  a 
lens  carried  on  a  slide  adapted  to  move  horizontally  and  vertically, 
and  of  the  exact  construction  shown  in  complainants'  patent.  In- 
stead, however,  of  partitioning  his  camera  box  into  a  number  of 
fixed  cells,  he  uses  but  one,  which,  being  attached  to  the  slide,  is 
adapted,  at  the  working  instant,  to  be  in  the  position  of  each  one 
of  the  stationary  cells,  and  perform  the  light-confining  function  of 
each.  The  two  cameras  work  in  the  same  way,  and  accomplish  the 
same  result.  The  question  of  infringement  therefore  turns  on  the 
question  whether  the  respondent's  camera  is  a  "cellular  box."  In 
considering  that  question,  we  must  look  at  substance,  not  names. 
If  we  look  at  names,  it  is  clear  the  respondent's  camera  box  is  not 
a  cellular  box,  for,  standing  by  itself,  it  is  an  empty  one.  When, 
however,  complainants'  box  is  in  use,  it  is  only  the  single,  working 
sell  that  is  functional  and  essential.  The  other  cells  are  at  that  in- 
stant negligible  factors.  To  impart,  therefore,  to  a  single  cell,  pla- 
ced in  the  camera  chamber,  the  capacity  to  be  moved  and  used  at 
the  working  instant  in  the  several  positions  of  the  other  cells,  is  to 
make  it  in  these  many  positions  the  mechanical  and  functional  equiv- 
alent of  a  number  of  stationary  cells.  And  why  should  it  not  be 
held  th^  equivalent  in  patent  law?  The  gist  of  the  Jenkins  inven- 
tion was  the  single  lens  on  a  slide  adapted  to  horizontal  and  vertical 
movement.  This  feature  the  respondent  has  taken  without  the 
semblance  of  a  change.  He  thus  avoids  the  expense  and  risk  of  non- 
uniformity  incident  to  using  more  than  a  single  lens,  and  by  means 
thereof  he  can  take  a  picture  on  one  section  of  a  plate  without  af- 
fecting the  residue.  In  construction,  however,  he  attaches  his  cell 
to  the  slide,  and,  by  means  of  the  mobility  of  the  slide,  he  thus  con- 
verts the  interior  of  the  camera  into  a  cellular  chamber  at  each  suc- 
cessive working  instant.  Having  thus  given  the  working  part  of 
every  portion  a  cellular  capacity  at  such  working  moment,  and  hav- 
ing thereby  obtained  every  advantage  incident  to  such  cellular  ca- 
pacity, we  are  of  opinion  his  camera  is,  when  its  functional  purpose 
is  to  be  fulfilled,  a  cellular  box. 

Applying  the  standard  of  substance,  and  seeking  to  protect  meri- 
torious inventors  in  the  enjoyment  for  a  limited  time  of  substantial 
rights  they  have  disclosed  to  the  public,  we  are  of  opinion  the  re- 
spondent's camera  has  a  cellular  box,  and  the  further  use  should  be 
enjoined. 
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Incorporated. 

(Gtieoit  Court  8.  Dl  N«w  York.    December  20,  1901) 

PATElfTe— StTIT   fob   ImnilfOEinBlfT— iMPBOTEinBlfT   in   OBtMVWn, 

An  application  for  a  preliminary  Injunction  against  Infringement  of 
the  Coetodle  patent,  No.  012,004,  for  a  chimney*  denied  la  Tlew  of  the  fact 
that  the  patent  had  not  been  adjudicated,  and  that  the  ahowing  made 
raised  a  serious  question  as  to  its  Talidlty. 

In  Equity.    On  motion  for  preliminary  injunction. 

Dickerson,  Brown,  Raegener  ft  Binney,  for  the  motion. 
A.  Parker  Smith,  opposed. 

TOWNSEND,  Circuit  Judge.  Motion  for  preliminary  mj unc- 
tion. The  complainant  is  the  owner  of  patent  No.  612,504,  granted 
January  9,  1894,  to  Alphons  Custodis  for  an  improvement  in  chim- 
neys.   The  patent  states  that: 

''Heretofore  the  Inner  wall  of  a  chimney  was  made  contlnnoQS,  and  upon 
expansion  of  any  one  of  Its  parts  the  entire  wall  wonld  frequently  be  thrown 
out  of  line,  and  had  to  be  replaced.  To  remedy  this  defect  Is  the  object  of 
my  Invention." 

McCord  patent.  No.  117,555,  granted  in  1871,  shows  that  the  fore- 
going statement  as  to  prior  constructions  was  erroneous,  or,  rather, 
that  sectional  chimneys  were  known  in  the  art.  He  provided  for 
"a  chimney  flue  ♦  *  *  in  the  interior  of  which  are  arranged 
the  sections  of  piping,  B,  placed  one  upon  another  to  the  upper 
end  of  the  flue,"  and  stated  as  one  object  of  his  invention  to  pre- 
vent damage  from  the  cracking  of  the  brick  walls  "produced  by 
the  contraction  and  expansion  of  the  brickwork  as  well  as  from 
the  settling  of  the  building."  The  patented  improvement  in  the 
patent  in  suit  consists  in  the  provision  of  steps  projecting  inwardly 
from  the  outer  wall  of  the  chimney,  and  separate  independent  sec- 
tions of  inner  wall  so  supported  upon  said  steps  that  any  one  of  said 
sections  can  be  separately  repaired  or  replaced.  The  claim  is  as 
follows : 

"A  chimney  composed  of  an  outer  wall  haTli)g  a  number  of  inwardly  pro- 
jecting steps  and  of  a  sectional  inner  wall,  which  is  supported  upon  said 
steps,  substantially  as  specified." 

The  prior  art  shows  metal  chimneys  described  in  the  Clawson 
patent  as  provided  with  an  interior  flue  composed  of  sections  of 
earthenware  tube  which  are  supported  upon  a  suitable  base,  and 
in  combination  with  such  a  sectional  chimney  a  series  of  flanges 
so  constructed  as  to  unite  the  sections  and  at  the  same  time  pro- 
vide independent  supports  for  the  chimney  at  intervals.  The  pat- 
entee says: 

"Id  order  to  support  the  chimney  at  intervals,  and  to  relieve  the  base  and 
the  lower  sections  of  too  much  weight,  I  form  projecting  brackets,  I,  which 
are  secured  to  rings,  F,  and  may  be  fastoied  to  a  wall  or  other  support  near 
the  chimney,  so  that  each  bracket  may  support  that  portion  of  the  chimney 
between  it  and  the  next  one  above  by  means  of  the  lugs,  H,  and  the  flanges. 
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U  on  the  inner  flections,  as  before  deecrlbed.    By  this  coofltnictlon  fhe  strain 
upon  the  chlmn^  Is  dlTided  and  reUered." 

It  is  contended  that  these  chunneys  are  not  the  same  thing  as 
the  invention  of  the  patent  in  suit,  because  the  lining  is  practically 
continuous,  and  there  is  no  air  space  between  the  lining  and  shell. 
On  the  argument  counsel  for  complainant  also  assumed  that  the 
patent  in  suit  was  for  a  chimney  composed  of  brick,  as  distinguished 
from  metal.  There  is  not  a  word  in  the  patent  suggesting  the  pro- 
vision of  an  air  space  in  the  chimney,  or  limiting  its  construction 
to  any  specific  material.  It  has  already  been  shown  that  the  prior 
art  covered  a  sectional  construction  and  inwardly  projecting  sup- 
ports. It  is  unnecessary  to  consider  other  prior  constructions.  The 
patent  in  suit  is  not  an  adjudicated  patent.  No  facts  are  stated  as 
to  acquiescence,  and  the  alleged  infringing  chimney  is  being  con- 
structed for  the  United  States  government.  In  these  circumstances, 
as  the  patents  and  other  publications  introduced  in  defendant's 
affidavits  raise  a  serious  question  of  validity,  its  determination 
should  be  reserved  for  final  hearing. 

The  motion  is  denied. 


KANSAS  CITY  SOUTHERN  RY.  00.  v.  STEVENSON. 

(Circuit  Court,  W.  D.  Arkansas,  Ft  Smith  Division.    March  4,  1906b) 

BQnTT— Lachks— Suit  to  Bnfobcx  Tbttst. 

Where  defendant,  on  resigning  the  presidency  of  a  railroad  company, 
retained  the  title  to  certain  property  In  another  state,  which  had  been 
donated  to  Induce  or  aid  in  an  extension  of  the  road,  claiming  that  the 
prc^erty  was  his  own  and  did  not  pass  to  the  company,  which  claim  was 
shortly  thereafter  known  to  the  officers  of  the  company,  a  delay  of  over 
nine  years  before  bringing  salt  to  establish  and  enforce  the  trust.  In  the 
absence  of  any  showing  In  excase,  was  such  laches  as  to  bar  the  right 
to  relief,  where  actions  at  law  to  recover  the  property  would  have  been 
barred,  under  the  laws  of  the  state,  In  from  three  to  seven  years. 

[Ed.  Note.— For  cases  In  point,  see  vol.  19,  Cent  Dig.  Equity,  |i  191- 
196;  VOL  47,  Cent  Dig.  Trusts,  ii  568-578.] 

In  Equity. 

Read  &  McDonough,  for  complainant, 
H.  C.  Mechem,  for  defendant. 

ROGERS,  District  Judge.  I  must  regard  the  proof  in  this  case 
as  establishing  the  fact  that  the  donations  and  subsidies  in  con- 
troversy, received  by  L.  L.  Bush  in  his  own  name  while  the  presi- 
dent of  the  Kansas  City,  Ft.  Smith  &  Southern  Railway  Company 
of  Missouri,  and  the  donations  and  subsidies  in  controversy  receiv- 
ed by  John  B.  Stevenson,  Jr.,  in  his  own  name  while  president  of 
the  same  corporation,  were  held  in  trust  by  each  of  them  for  the  cor- 
poration, and  that  the  said  donations  so  received  by  the  said  Bush, 
and  subsequently  conveyed  by  him  to  said  Stevenson,  were  held  by 
said  Stevenson  in  trust,  also,  as  the  property  of  said  corporation,  be- 
cause it  is  clear  that  Stevenson,  before  he  .took  the  title,  had  ample 
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notice  of  the  conditions  under  which  Bush  had  received  the  dona- 
tions and  subsidies  to  put  him  upon  inquiry,  which,  if  followed  up, 
would  have  disclosed  all  the  facts.  Percy  v.  Cockrill,  53  Fed.  875,  4 
C.  C.  A.  73.  Stevenson  was  a  trustee  for  the  company,  its  presi- 
dent, and  he  could  not  be  allowed  to  buy  for  himself  property  held 
in  trust  by  Bush  for  the  company.  Nor  could  he  be  allowed  to 
buy  properties  for  himself  while  president  which  were  essential  to 
the  operation  of  the  company's  road — for  instance,  the  right  of  way 
on  which  it  had  been  built,  or  property  necessary  for  its  business. 
His  duty  was  to  procure  such  properties  for  the  company,  and  he 
could  not,  for  personal  gain,  be  allowed  to  disregard  his  duty  and 
violate  his  trust  by  antagonizing  the  very  interests  it  was  his  duty 
to  subserve  and  promote. 

The  properties  in  controversy  all  lie  in  Arkansas.  The  conten- 
tion is  that  the  corporation  could  not  accept  subsidies  and  dona- 
tions in  Arkansas  to  aid  in  building  or  extending  its  line  of  road 
into  the  state  of  Arkansas,  (1)  because  its  charter  gave  it  no  right 
to  build  elsewhere  than  in  Missouri ;  (2)  because  to  extend  its  line 
in  Arkansas  without  compliance  with  the  laws  of  Arkansas  was 
against  the  public  policv  of  that  state.  I  have  examined  with  great 
patience  the  statutes  of  Missouri  under  which  the  corporation  was 
organized,  and  I  have  reviewed  the  history  of  all  railroad  legislation 
in  Arkansas,  and  examined  all  statutes  which  relate  to  its  public 
policy  as  regards  the  construction  by  foreign  corporations  of  their 
roads  into  the  state  of  Arkansas.  I  have  also  examined  the  authori- 
ties, and  considered  carefully  the  argument  of  the  learned  counsel 
who  seeks  to  uphold  the  contentions  stated.  It  has  proven  a  very 
interesting  and  important  inquiry,  in  a  general  way;  but  I  do  not 
deem  the  contentions  essential  to  the  correct  determination  of  this 
case.  As  throwing  light  on  this  subject,  I  cite  1  Rev.  St.  Mo.  1889, 
§§  2508,  2543,  2568,  and  the  acts  of  Arkansas  of  March  22,  1887, 
March  16,  1881,  and  March  13,  1880,  all  of  which,  except  the  first 
act,  are  found  in  Kirby's  Digest,  under  the  head  "Railroads" ;  and 
also  the  following  decisions :  Bank  of  Augusta  v.  Earl,  13  Pet.  687, 
10  L.  Ed.  274;  Thonipson  v.  Waters,  12  Am.  Rep.  243;  Fidelity 
Mutual  Life  Ass'n  v.  Ficklin  (Md.)  21  Atl.  680;  Levi  v.  Thompson 
et  al.,  4  How.  17,  11  L.  Ed.  856 ;  Executors  of  McDonogh  et  al.  v. 
Murdoch  et  al.,  15  How.  413,  14  L.  Ed.  732;  Paul  v.  Virginia,  8 
Wall.  177,  19  L.  Ed.  357;  St.  Louis  v.  Ferry  Co.,  11  Wall.  429,  20 
L.  Ed.  192 ;  Railroad  Co.  v.  Harris,  12  Wall.  81,  20  L.  Ed.  354.  But 
as  it  is  not  necessary  to  decide  the  contentions  suggested,  I  do  not 
pass  upon  them,  but,  following  the  wholesome  rule,  will  leave  these 
matters  to  be  determined  when  a  case  shall  arise  which  makes  it 
necessary  to  do  so. 

It  was  also  contended  that  if  the  Missouri  corporation,  in  point 
of  fact,  accepted  the  donations  and  subsidies  in  controversy  in  the 
name  of  its  president,  as  trustee,  nevertheless  it  could  gain  no  foot- 
ing in  a  court  of  equity  to  enforce  the  trust,  because  the  trust  itself 
was  both  ultra  vires  and  in  violation  of  the  public  policy  of  the 
state  of  Arkansas.  That  question  is  pretermitted,  also,  as  not  es- 
sential to  the  correct  determination  of  this  case. 
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It  is  contended  that  the  bill  cannot  be  maintained,  because  of  laches 
in  instituting  the  suit  The  evidence  of  the  case  is  voluminous,  and  a 
vast  deal  of  it  extraneous  and  irrelevant.  I  have  gone  over  it  all  care- 
fully and  patiently,  and  regard  it  unprofitable  to  review  it.  I  consider 
that  it  shows  the  following  facts  upon  which  the  case  must  go  off: 
The  Kansas  City,  Ft.  Smith  &  Southern  Railway  Company,  a  Missouri 
corporation,  prior  to  1890  was  building  a  road  in  southwestern  Missouri 
to  the  Arkansas  state  line,  near  Sulphur  Springs,  Benton  county,  Ark* 
L.  L.  Bush  was  its  president.  He  was  building  the  road  under  an  ar- 
rangement by  which  he  was  to  have  so  much  stock  and  so  many  bonds 
of  the  company  per  mile  as  the  road  was  completed  and  turned  over  to 
the  company.  Under  this  arrangement,  the  exact  nature  of  which  is 
not,  in  its  details,  made  clear  by  the  proof.  Bush  had  become  the  owner 
of  $825,000  of  stock  and  $825,000  of  bonds  of  the  company  for  road 
constructed  in  Missouri.  Bush  and  the  company  were  both  embar- 
rassed for  funds  to  continue  the  work.  G.  G.  Latta,  of  Philadelphia, 
had  become  involved  by  indorsements  for  and  advancements  made  to 
Bush,  and  held  Bush's  stocks  and  bonds  as  collateral  to  secure  him 
therefor.  To  relieve  the  road  of  its  embarrassments,  some  time  prior 
to  January  15,  1891,  Latta  became  the  owner  of  all  Bush's  stocks  and 
bonds ;  and  on  the  15th  day  of  January,  1892,  Bush  resigned  as  presi- 
dent of  the  company,  and  defendant,  Stevenson,  was  elected  president 
in  his  stead.  Latta  and  his  friends  afterwards,  on  the  3d  of  January, . 
1893,  sold  all  the  stocks  and  bonds  of  the  Kansas  City,  Ft.  Smith  & 
Southern  Railway  Company  to  the  Missouri  Coal  &  Construction  Com- 
pany, also  a  Missouri  corporation,  which  afterwards  changed  its  name 
to  the  Philadelphia  Construction  Company,  also  a  Missouri  corpora- 
tion. Stevenson,  however,  under  the  arrangement  made  at  the  sale, 
remained  nominally  president  of  the  Kansas  City,  Ft.  Smith  &  South- 
em  Railway  Company,  in  order  to  secure  certain  deferred  payments 
for  the  stocks  and  bonds.  These  deferred  payments  having  been  made, 
Stevenson's  resignation  as  president  was  accepted  on  June  12,  1893, 
although  the  management  of  the  corporation  had  passed  completely 
into  the  control  of  the  Missouri  Coal  &  Construction  Company  on 
June  1, 1893,  when  its  own  board  of  directors  were  elected.  When  the 
properties  in  controversy  are  sifted,  it  is  admitted  that  only  four  tracts 
of  land  and  the  Sulphur  Springs  town  site  €tock  are  really  in  contro- 
versy. The  other  properties  described  in  the  bill  have  either  been  con- 
veyed by  Stevenson  to  the  railroad  company,  or  were  acquired  by  him 
after  he  ceased  to  be  president,  or  were  disclaimed  in  his  answer.  The 
properties  in  controversy,  therefore,  are  the  town  site  stock,  which  was 
owned  by  Bush  prior  to  April  15,  1892,  on  which  day  he  assigned  it  to 
defendant,  Stevenson ;  the  quarry  tract,  which  was  conveyed  to  Bush 
December  28,  1888  (this  land  was  conveyed  by  Bush  to  defendant, 
Stevenson,  along  with  other  properties,  on  April  15, 1892) ;  the  Y  prop- 
erty, purchased  by  Stevenson  from  one  Dunn  and  wife,  conveyed  to 
him  March  11,  1893,  and  the  deed  recorded  May  24,  1893 ;  the  Heck- 
man  tract,  conveyed  to  Stevenson  September  27, 1892,  another  deed  cor- 
recting the  first  being  made  to  him  March  23,  1893,  and  recorded  May 
24,  1893 ;  and  the  McGraw  tract,  conveyed  to  defendant,  Stevenson, 
April  6,  1892,  and  the  deed  recorded  May  24,  1893.    It  will  therefore 
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be  seen  tfiat  all  this  property  wM  acquired  by  Stevenson  before  his 
resigtiation  was  formally  accepted  as  president  of  the  Kansas  City, 
Ft.  Smith  &  Southern  Railway  Company,  but  the  three  last  tracts  were 
acquired  after  Latta  and  his  friends  had  sold  all  the  stocks  and  bonds 
of  the  Kansas  City,  Ft  Smith  &  Southern  Railway  Company  to  the 
Missouri  Coal  &  Construction  Company,  to  wit,  January  28,  1893. 
Passing  over  defendant's  evidence,  the  testimony  of  the  plaintiff's 
own  witnesses,  Trimble,  Martin,  Gentry,  and  Hibler,  proves,  that  within 
a  few  weeks,  or,  at  most,  months,  after  this  sale,  it  was  brought  to  the 
attention  of  the  officers  of  the  Missouri  Coal  &  Construction  Company 
that  Stevenson  claimed  that  the  sale  of  the  stocks  and  bonds  of  the 
Kansas  City,  Ft.  Smith  &  Southern  Railway  Company  to  the  Missouri 
Coal  &  Construction  Company  (both  Missouri  corporations)  did  not 
carry  with  it  any  of  the  properties  in  Arkansas,  and  that  Stevenson  not 
only  claimed  all  donations  and  subsidies  in  Arlomsas,  but  also  the  right 
of  way  of  the  railroad  company  from  the  Arkansas  state  line  to  Sulphur 
Springs,  Ark.,  and  certain  railroad  iron  deposited  on  the  right  of  way 
of  the  road  in  Arkansas,  as  his  own  property.  The  right  of  way  and 
some  other  matters  were  subsequently  adjusted  after  some  litigation  be- 
tween the  Philadelphia  Construction  Company  and  Stevenson  and 
others,  but  no  steps  were  taken  to  recover  the  properties  now  in  contro- 
versy until  October  2,  1901,  eight  years  and  nine  months  after  the  sale 
of  the  stock  by  Latta  and  others  to  the  Missouri  Coal  &  Construction 
Company,  and  more  than  eight  years  after  Stevenson  set  up  his  claim 
to  all  the  Arkansas  properties  in  controversy.  During  all  this  time  the 
proof  fails  to  show  that  the  company  was  in  possession  of  any  of  the 
property  in  controversy,  and  by  a  deed  made  by  Stevenson  in  1895  that 

?>art  of  the  Y  property  now  in  controversy  was  specifically  reserved 
rom  the  conveyance.  There  is  no  semblance  of  any  allegation  in  the 
bill  showing  any  reason  why  the  plaintiff  company  and  those  under 
whom  it  holds  have  not  taken  steps  at  an  earlier  date  to  assert  its  claim 
to  the  property  in  controversy.  The  statute  of  limitations  in  Arkansas 
applicable  to  the  recovery  of  town  site  stock  is  three  years,  and  the  stat- 
ute applicable  to  the  recovery  of  real  estate  is  seven  years.  The  rule 
in  equity  in  such  cases,  assuming  that  Stevenson  was  a  constructive 
trustee  for  the  Kansas  City,  Ft.  Smith  &  Southern  Railway  Company 
of  Missouri,  and  that  the  properties  in  controversy  passed  to  the  Mis- 
souri Coal  &  Construction  Company  by  assignment  of  the  stocks  and 
bonds  by  Latta  and  others  to  the  latter  company,  is  clearly  stated  in 
McCaughey  et  al.  v.  Brown  et  al.,  46  Ark.  34 : 

"It  was  competent  for  equity  to  grant  the  full  measure  of  this  relief.  It 
frowns  upon  a  multiplicity  of  suits,  and,  when  the  appellees  had  successfully 
invoked  its  aid  to  inyest  them  with  the  legal  title,  It  would  not  then  remit 
them  to  an  action  at  law  to  recover  possession ;  bat,  having  taken  Jurisdiction 
of  the  case  for  its  own  exclusive  purposes,  it  would  retain  the  cause  to  admin- 
ister the  legal  after  the  equitable  relief.  It  is  long  established  that  'courts 
of  equity  in  cases  of  concurrent  Jurisdiction  consider  themselves  bound  by 
the  statute  of  limitations  which  governs  courts  of  law  in  like  cases,  and  this 
rather  in  obedience  to  the  statute  than  by  analogy.'  Farnam  v.  Brooks,  9 
Pick.  212.  The  evil  resulting  from  delay  in  the  enforcement  of  legal  and 
equitable  rights  is  the  same,  and  the  courts  of  equity  take  the  same  limita- 
tions for  their  guide  that  govern  law  courts  in  analogous  cases.  This  is 
illustrated  in  this  court  by  the  application  of  the  statute  governing  actiomi 
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to  recoTer  real  estate  to  a  salt  to  foreclose  a  mortgage  (Ringo  t.  Woodruff, 
43  Ark.  4e9),  as  well  aa  to  remoye  a  cloud  from  the  title,  as  in  Ctonway  y. 
Klnsworthy,  21  Ark.  9.  It  is  argued  further  that  Mrs.  McGaughey,  and  her 
heirs  after  her  death,  held  the  land  in  trust  for  the  heirs  of  Fountain  Brown, 
and  that  the  statute  will  not  bar  a  trust  Bxpress  and  positiye  trusts  are 
certainly  within  the  rule  contended  for.  But  this  doctrine  is  subject  to  two 
qualifications,  namely,  that  no  circumstances  exist  to  raise  a  presumption 
of  the  extinguishment  of  the  trust,  and  that  no  open  denial  or  repudiation 
of  the  trust  is  brought  home  to  the  knowledge  of  the  parties  in  interest, 
which  requires  them  to  act  as  upon  an  asserted  adverse  title.  Angell  on 
Lim.;  Wood  on  Lim.  212,  218;  Harriet  y.  Swan,  18  Ark.  405.  The  rule,  with 
the  exceptions,  was  clearly  stated  by  Judge  Fairchlld  in  Brinkley  ▼.  Willis, 
22  Ark.  6,  and  the  benefit  of  the  statute  was  denied  an  executor,  ten  years 
after  his  breach  of  duty,  because  the  trust  was  still  subsisting ;  the  executor 
not  haying  been  discharged  therefrom  by  the  probate  court  But  this  does 
not  help  the  appellees'. case,  for,  if  we  should  regard  James  A.  McGaughey 
as  in  possession  of  the  estate  in  his  own  right,  still  the  facts  remiiln  that  he 
was  regularly  discharged  from  the  trust  by  the  probate  court  in  1870,  and 
the  lands  were  held  adversely  for  more  than  seven  years  <^ereafter.  The 
following  language  used  in  Clarke  v.  Boorman's  Executor.  18  Wall.  493,  21 
L.  Ed.  904,  is  applicable  to  this  case:  'It  may  be  conceded  that,  so  long  as 
a  trustee  continues  to  exercise  his  powers  as  trustee  in  regard  to  property, 
he  can  be  called  to  account  in  regard  to  that  trust.  •  •  •  But  when  he 
has  closed  up  his  relation  to  the  trust,  and  no  longer  claims  or  exercises  any 
authority  under  the  trust  the  principles  which  lie  at  the  foundation  of  all 
statutes  of  limitation  assert  themselves  in  his  favor,  and  time  begins  to  cover 
his  past  transactions  with  the  mantle  of  repose.'  But  trusts  which  arise 
from  the  operation  of  law  (that  is,  constructive  trusts)  are  subject  to  the 
operation  of  the  statute.  The  possession  of  Mrs.  McGaughey  and  her  heirs 
falls  under  this  class,  and  it  was  Incumbent  upon  the  appellees  to  assert  their 
rights  within  the  period  limited  by  the  statute  after  knowing  the  facts  in 
relation  thereto.  Ashhursf  s  Appeal,  60  Pa.  290,  316.  They  seek  to  evade 
the  force  of  the  statute  by  contending  that  the  appellants'  title  originated 
in  a  fraud  which  no  time  will  bar.  To  warrant  this  conclusion,  not  only 
'  must  the  trust  be  established,  but  the  fraud  must  have  been  successfully  con- 
cealed from  the  knowledge  of  the  beneficiaries.  Wood  on  Lim.  S  275  et  seq. ; 
James  v.  James,  41  Ark.  801;  Geisreiter  v.  Sevier,  33  Ark.  634;  Meyer  v. 
Quartermous,  28  Ark.  45.  In  Marsh  y.  Whitmore,  21  Wall.  178,  22  L.  Ed. 
482,  the  court  quote  approvingly  this  language  from  Badger  v.  Badger,  2  Wall. 
95,  17  L.  Ed.  836:  'The  party  who  appeals  to  the  chancellor  in  support  of 
a  claim,  where  there  has  been  laches  in  prosecuting  it,  or  long  acquiescence 
in  the  assertion  of  adverse  rights,  should  set  forth  in  his  bill  specifically  what 
were  the  impediments  to  the  earlier  prosecution  of  his  claim,  how  he  came  to 
be  so  long  Ignorant  of  his  rights,  and  the  means  used  by  the  respondent  to 
fraudulently  keep  him  in  ignorance,  and  how  and  when  he  first  came  to  a 
knowledge  of  the  matters  alleged  in  his  bill.' " 

The  principles  here  announced  have  been  approved  and  followed, 
as  binding  upon  the  federal  courts,  by  the  Circuit  Court  of  Appeals, 
in  the  Eighth  Circuit,  in  Percy  v.  Cockrill,  53  Fed.  872,  4  C.  C.  A.  73 ; 
Kelley  et  al.  v.  Boettcher  et  al.,  85  Fed.  65,  29  C.  C.  A.  14 ;  Wvman  v. 
Bowman,  127  Fed.  268,  62  C.  C.  A.  189.  See,  also,  2  Wall.'  95,  17 
L.  Ed.  836.    In  Percy  v.  Cockrill,  ante,  the  court  say : 

"The  rule  that  length  of  time  is  no  bar  in  equity  to  a  suit  for  relief  from 
an  actual  fraud  or  a  constructive  trust,  clearly  proved,  which  has  been  fraud- 
ulently and  successfully  concealed  from  the  party  aggrieved,  has  no  appli- 
cation to  this  case  subsequent  to  1858.  One  of  the  qualifications  of  this  rule 
is  that  the  facts  constituting  the  fraud  or  trust  must  have  been  fraudulently 
and  successfully  concealed  from  the  injured  party.  Badger  v.  Badger,  2 
Wall.  87,  92,  IT  L.  Ed.  836.  And  notice  of  facts  and  circumstances  which 
would  put  a  man  of  ordinary  intelligence  and  prudence  on  inquiry  is,  in  the 
eye  of  the  law,  equivalent  to  knowledge  of  all  the  facts  a  reasonably  diligent 
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Inquiry  woald  disclose.  'Whateyer  li  notice  enough  to  excite  attention,  and 
put  the  party  on  his  guard,  and  call  for  inquiry,  la  notice  of  everything  to 
which  such  Inquiry  might  have  led.  Where  a  person  has  sufficient  Informa- 
tion to  lead  him  to  a  fact,  he  shall  be  deemed  conversant  with  It'  Kennedy 
y.  Green,  8  Myhie  &  K.  699,  722;  Wood  y.  Carpenter.  101  U.  S.  135.  141,  25 
L.  Ed.  807;  Rogan  y.  Sabin  (decided  by  this  court  December  6,  1892)  53  Fed. 
415,  8  C.  C.  A.  578;  Parker  y.  Kuhn,  21  Neb.  418,  421-426,  32  N.  W.  74,  59 
Am.  Rep.  888;  Wright  y.  Davis,  28  Neb.  479,  488,  44  N.  W.  490,  26  Am.  St. 
Rep.  847." 

In  Wyman  v.  Bowman,  ante,  the  court  say: 

"Has  the  complainant  been  guilty  of  such  laches  that  he  may  not  invoke 
the  aid  of  a  court  of  equity?  Courts  of  chancery  are  not  bound  by,  but  In 
the  application  of  the  doctrine  of  laches  they  usually  act  or  refuse  to  act  In 
analogy  to,  the  statute  of  limitations  relating  to  actions  at  law  of  like  char- 
acter. Under  ordinary  circumstances,  a  suit  in  equity  will  not  be  stayed 
for  laches  before,  and  will  be  stayed  after,  the  time  fixed  by  the  analogous 
statute  of  limitations  at  law.  But  If  unusual  conditions  or  extraordinary  cir- 
cumstances make  it  Inequitable  to  allow  the  prosecution  of  a  suit  after  a 
briefer,  or  to  forbid  its  maintenance  after  a  longer,  period  than  that  fixed 
by  the  statute,  the  chancellor  will  not  be  bound  by  the  statute,  but  will  de- 
termine the  extraordinary  case  in  accordance  with  the  equities  which  condi- 
tion it  When  a  suit  is  brought  within  the  time  fixed  by  the  analogous  stat- 
ute, the  burden  is  on  the  defendant  to  show,  either  from  the  face  of  the  bill, 
or  by  his  answer,  that  extraordinary  circumstances  exist,  which  require  the 
application  of  the  doctrine  of  laches.  And  when  such  a  suit  is  brought  after 
the  statutory  time  has  elapsed,  the  burden  is  on  the  complainant  to  show,  by 
suitable  averments  in  his  bill,  that  it  would  be  Inequitable  to  apply  it  to  his 
case." 

In  Kellcy  v.  Boettcher,  ante,  the  whole  subject  is  more  elaborately 
discussed  by  Judge  Sanborn,  and  the  authorities  there  cited. 

It  will  be  seen  from  reading  the  bill  that  the  complainant  has  wholly 
failed  to  bring  itself  within  the  principles  announced  in  these  opinions. 
The  suit,  therefore,  cannot  be  maintained,  because.it  is  stale,  within  the 
rule  announced  above,  and  the  bill  must  be  dismissed  at  the  cost  of 
the  complainant 


THE  CTPROMBNB. 

(District  Oourt,  D.  Oregon.    February  24.  1005.) 

No.  4,64d. 

Collision— Steakeb  and  Anchored  Ship— Excessive  Speed  in  Night  With- 
out Lookout. 

The  steamer  Hassalo,  owned  by  libelant,  navigating  the  Oolumbla  rlyer 
In  the  night,  came  Into  collision  with  the  ship  Gypromene,  which  was  an- 
chored in  a  customary  place  of  anchorage  on  the  Oregon  side  of  the  rlyer, 
where  she  had  been  placed  on  the  evening  before  by  a  tug  of  libelant 
The  ship  carried  the  regulation  lights,  and,  while  there  was  testimony  to 
the  existence  of  a  fog  bank  around  her,  the  weight  of  testimony  showed 
clearly  that  her  lights  could  be  seen  for  a  considerable  distance,  and  were 
seen  by  people  who  looked  after  hearing  the  collision.  The  Hassalo  was 
going  at  a  speed  of  15  miles,  and  had  no  lookout  The  captain  and 
pilot,  who  were  In  the  pilot  house,  testified  that  they  could  see  no  lights 
until  just  before  the  collision,  on  account  of  the  fog.  The  pilot  knew  that 
the  ship  was  anchored  In  the  yldnlty,  but  supposed  she  was  In  a  different 
place.  Held,  imder  the  evidence,  that  there  was  not  such  fog  as  to  re- 
quire the  ship  to  ring  her  fog  bell,  but  that  the  collision  was  due  solely 
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to  the  fault  of  the  Hassalo  In  not  l^aying  a  lookout,  and  In  going  at  an 
excessive  speed  in  a  place  where  anchored  vessels  were  to  be  expected. 
[Ed.  Note. — For  cases  in  point,  see  voL  10,  Gent  Dig.  Ck)lllsion,  U  211- 
215.] 

In  Admiralty.     Stiit  and  cross-libel  for  collision. 

H.  F.  Conner,  for  libelant 
J.  C-  Flanders,  for  claimants, 

BELLINGER,  District  Judge.  This  is  a  suit  upon  the  libel  of  the 
Oregon  Railroad  &  Navigation  Company  against  the  ship  Cypromene, 
and  the  cross-libel  of  the  owners  of  the  ship,  for  damages  caused  by  a 
collision  between  the  ship  and  the  company's  steamer  Hassalo,  while 
the  former  was  at  anchor  in  the  Columbia  river,  on  the  Oregon  side, 
a  short  distance  below  Kalama.  The  accident  occurred  on  the  6th  day 
of  October,  1902.  On  the  preceding  day  the  company's  towboat  the 
Oklahoma  proceeded,  with  the  Cypromene  in  tow,  from  Portland  to 
Astoria,  the  company  having  engaged  to  tow  the  ship  to  the  latter  place. 
At  about  7  p.  m.  of  that  day,  October  4th,  the  Cypromene  anchored  in 
the  Columbia  river  between  Coffin  Rock  and  Kalama,  under  the 
direction  of  the  master  of  the  tugboat,  in  the  place  and  in  the  manner 
designated  by  him.  This  place  of  anchorage  was  a  usual  and  custom- 
ary place  of  anchorage  for  vessels  bound  from  Portland  to  Astoria. 
As  night  came  on,  the  proper  and  usual  riding  lights,  consisting  of 
white  lights  in  the  mizzen  rigging  and  fore  rigging,  were  displayed  up- 
on the  ship.  Shortly  after  1  o'clock  in  the  morning  of  the  6th,  the 
company's  steamer  Hassalo,  while  on  her  way  from  Portland  to  As- 
toria, and  while  in  or  near  her  usual  course,  collided  with  the  ship, 
to  the  injury  and  damage  of  both  vessels. 

It  is  alleged  by  the  navigation  company  that,  at  the  time  of  the  col- 
lision and  prior  thereto,  there  was  a  light  wind  upstream;  that  the 
Cypromene  was  enveloped  in  a  thick  bank  of  fog,  extending  downstream 
from  a  point  a  short  distance  above  the  ship ;  that  the  weatlier  was  a 
little  hazy,  and  the  fog  bank  was  so  obscured  that  those  in  command 
of  the  Hassalo  were  not  aware  of  its  existence ;  that  when  the  steamer 
entered  this  bank  of  fog  her  pilot  and  captain  saw  a  light  about  one 
point  on  her  port  bow,  and  immediately  thereafter  the  jib  boom  of  the 
Cypromene  appeared  in  the  fog  directly  in  front  of  the  pilot  house  of 
the  Hassalo,  and  the  collision  occurred  before  any  measures  could  be 
taken  by  the  latter's  officers  to  avert  it.  The  company  alleges  that  the 
collision  was  caused  by  the  gross  negligence  of  the  ship's  officers  and 
crew  in  failing  to  have  any  lookout  or  anchor  watch  on  the  deck  of  the 
ship,  or  to  ring  a  bell  during  the  period  and  at  the  intervals  required 
by  law  in  such  cases,  or  to  give  warning  of  the  position  of  the  ship  by 
the  use  of  a  lighted  torch,  or  by  shouting,  or  by  taking  any  other  means 
to  acquaint  those  in  charge  of  the  Hassalo  with  the  position  of  the  ship, 
and  that  it  was  impossible  to  perceive  the  latter's  position  until  too  late 
to  avoid  a  collision. 

On  behalf  of  the  Cypromene,  it  is  denied  that  the  ship  was  at  the 
time  of  the  collision  obscured  by  fog,  or  that  there  was  any  fog  in  her 
vicinity.    It  is  admitted  that  no  bell  was  rung  on  the  ship,  and  that 
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no  warning  was  given  of  her  position  by  shouting  or  by  a  lighted  torch^ 
but  it  is  alleged  that  under  the  circumstances  Siese  precautions  were 
not  r^uired,  and  that  the  Hassalo  could  not  have  been  better  apprised 
of  the  ship's  position  than  by  the  regulation  anchor  lights  that  were 
burning  brightly  at  and  prior  to  the  collision,  and  it  is  denied  that  such 
lights  were  in  any  manner  obscured.  It  is  denied  that  the  Hassalo 
was  proceeding  at  the  time  of  the  collision  at  a  moderate  rate  of  speed, 
but,  on  the  contrary,  it  is  alleged  that  she  was  being  navigated  at  full 
speed,  and  it  is  alleged  that  she  is  a  fast  boat,  and  that  the  collision  oc- 
curred solely  by  reason  of  the  negligence  and  want  of  care  of  the 
Hassalo  in  failing  to  observe  the  lights  of  the  Cypromene,  and  by 
reason  of  her  improper  navigation,  and  of  the  failure  to  keep  a  look- 
out and  watch  as  required  by  law. 

The  master  of  the  steamer  Fannie,  Capt.  Copeland,  testifying  for  the 
libelant,  says  that  he  passed  Kalama  with  his  boat  going  down  the  river 
about  11  o'clock,  possibly  a  little  later,  on  the  night  of  October  4th. 
When  he  reached  a  point  about  halfway  between  Kalama  and  Kalama 
River  Point  he  struck  a  very  thick  bank  of  fog,  which  Tie  had  not  seen 
before.  He  took  his  bearings,  ran  to  Kalama  River  Point,  got  the  echo 
from  some  trees  there,  turned  around,  and  made  his  way  to  Farr's  Dock 
on  the  Oregon  side,  probably  some  1,500  or  2,000  feet  above  where  the 
ship  was  anchored.  The  Fannie  had  much  difficulty  in  landing  be- 
cause of  the  fog,  but  was  finally,  at  about  20  minutes  or  half  past  eleven, 
tied  up  at  a  dcSc  at  Neer  City  some  250  feet  above  Farr's  Dock.  The 
fog  continued  dense  down  the  river;  above  it  was  lighter.  Saw  the 
lights  of  the  Hassalo  dimly  as  she  passed  down  the  river,  at  a  distance 
of  between  three  and  five  hundred  feet,  and  heard  the  crash  of  the  col- 
lision and  looked  downstream,  but  could  see  no  lights. 

Sullivan,  master  of  the  Hassalo,  testifies  that  the  Hassalo's  speed  is 
about  16  miles  an  hour,  and  she  was  running  at  full  speed  when  the 
collision  occurred;  that  there  was  no  lookout  on 'the  steamer  at  the 
time  of  the  collision ;  at  the  time  the  testimony  was  taken  the  company 
had  a  man  detailed  to  act  as  lookout  Knew  that  the  Cypromene  was 
at  anchor  somewhere  down  the  river.  Her  captain  was  on  board  the 
Hassalo,  and  had  requested  the  master  of  the  latter  to  put  him  on  board 
the  Cypromene.  Was  expecting  to  find  the  latter  at  Doublebarrs  Shoal 
or  at  Rainier.  He  testifies  that  Coffin  Rock  is  an  unusual  place  to  an- 
chor a  loaded  ship ;  that  they  do  anchor  light  ships  there.  He  and  his 
pilot.  Barton,  were  in  the  wheelhouse  of  the  Hassalo  at  the  time  of 
the  collision.  They  had  been  talking  about  the  landing^  to  be  made. 
Capt.  Sullivan's  account  of  the  collision  is  as  follows : 

"And  we  had  passed  there  [the  dock  at  the  ferry  landing]  perha[)s —  It 
seemed  to  me  a  minute  and  a  half  or  two  minutes,  and  suddenly  saw  a  light 
on  the  port  bow.  I  was  not  paying  particular  attention  ahead,  although  look- 
ing that  way.  And  I  remarked  to  the  pilot —  I  saw  that  it  must  be  some- 
thing unusual ;  there  should  be  no  light  there.  I  remarked  to  the  pilot,  what 
did  be  suppose  that  was.  I  looked  at  him,  and  I  saw  he  had  reached  for  the 
bell  and  pushed  the  leyer  oyer;  he  recognized  there  was  something  In  his 
way.  I  next  saw  the  Jib  boom  of  the  ship  coming  over  the  hurricane  deck. 
This  Jib  boom  caught  the  light  screen  and  the  guy  lines  of  the  pilot  house, 
then  the  side  posts,  and  tore  them  out,  and,  of  course,  checked  the  boat*8 
speed  in  a  measure;  and,  of  course,  the  boat  had  been  stopped.  I  will  say, 
as  soon  as  he  saw  the  light,  he  rang  the  bell  to  atop.    The  boat  drifted  on  by. 
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1  told  him  to  back  the  boat  until  the  way  was  stopped,  and  I  ran  down  below 
to  see  what  happened.  I  went  through  the  cabin,  and  saw  that  no  one  had  been 
injured,  or  that  no  one  had  been  knocked  in  the  water;  went  down  on  the 
main  deck;  saw  that  the  engines  were  not  injured,  the  power  was  not  dis- 
abled; went  back  to  the  speaking  tube  in  the  forward  part  of  the  boat,  and 
told  the  pilot  to  turn  around;  told  the  pilot  to  go  to  Kalama,  which  he  did. 
We  were  there  only  a  few  minutes.  Very  soon  after  leaving  the  ship,  I  no- 
ticed we  ran  into  hazy  weather  again,  or  comparatiyely  clear.  I  didn't  notice 
this  In  particular,  as,  of  course,  I  was  occupied  more  In  looking  after  the 
people — found  they  were  frightened — and  in  trying  to  calm  them.  Q.  How 
far  were  you  away  when  you  first  saw  the  lights  In  the  Oypromene,  captain? 
A.  Well,  It  appeared  to  me  about  the  length  of  the  boat  Q.  How  long  Is  the 
Hassalo?  A.  180  feet  Q.  Was  it  foggy  at  that  time,  or  otherwise?  A.  It 
was  very  thick.  Q.  How  long  had  It  been  thick  that  way,  and  how  long  had 
you  been  proceeding  through  thick  fog?  A.  I  have  no  means  of  telling;  I 
would  have  no  means  of  knowing;  there  was  no  object  ahead  to  see,  no  ob- 
ject on  the  side.  The  beach  on  the  Washington  shore  Is  a  flat  sandy  beach, 
with  no  background;  for  a  long  ways  ahead  there  Is  no  object  except  CoflEln 
Rock  light  which  would  probably  be  three-quarters  of  a  mile,  and  we  wern't 
looking  for  anything  to  give  any  Idea  of  distance,  and  I  have  no  way  of  tell- 
ing ;  but  It  seemed  to  me  that  we  just  ran  into  It ;  there  was  nothing  to  Indi- 
cate when  we  went  into  this  fog." 

This  witness  further  says  that  it  was  quite  a  dark  night,  and  the  fog 
added  to  the  darkness. 

The  testimony  of  Barton,  the  pilot,  docs  not  differ  materially  from 
that  of  Capt  Sullivan. 

Larson,  the  pilot  on  the  transfer  boat  at  Kalama,  a  witness  for  the 
navigation  company,  testifies  that  the  transfer  boat  left  Goble  for  Kala- 
ma at  11  minutes  past  1  (the  collision  occurred  at  1 :25).  He  doesn't 
remember  whether  he  could  see  the  lights  at  Kalama  or  that  at  Coffin 
Rock  in  leaving  Goble;  there  wasn't  much  fog;  on  the  Oregon  side 
"there  was  a  little  fog,  and  down  to  Coffin  Rock" ;  about  10 :30  or  11 
o'clock  it  was  very  foggy  all  the  way  from  the  ferry  pontoon  and  down 
towards  Coffin  Rock ;  didn't  see  the  Cypromene  until  he  crossed  at  6 :16 
in  the  morning ;  did  not  see  her  lights  at  all  that  night ;  looked  for  them 
on  each  trip  after  10 :40. 

The  testimony  of  Linnell,  mate  on  the  transfer  boat,  is  substantially 
the  same  as  that  of  the  pilot. 

Larkins,  the  master  of  the  steamer  Undine,  a  witness  for  the  com- 
pany, testifies  that  he  was  on  the  Undine  the  night  of  the  collision,  and 
was  probably  five  miles  up  the  river  when  it  occurred.  He  landed  at 
Kalama  about  1:25,  and  remained  about  10  minutes.  Upon  leaving 
Kalama,  he  shaped  his  course  for  Coffin  Rock  light;  met  the  Hassalo 
about  a  quarter  of  a  mile,  or  a  little  over,  below  the  ferry,  on  the  Wash- 
ington side,  apparently  going  to  Kalama.  The  weather  was  a  little 
hazy  when  the  Undine  left  Kalama.  There  was  a  heavy  fog  overhead, 
but  none  on  the  water;  low  down  on  the  water  was  a  haze  across 
the  river;  could  see  the  Goble  light,  but  nothing  below  that,  as  he 
"didn't  observe  at  the  time  they  were  in  port — didn't  notice — any 
lights  below  the  ferry  light";  about  halfway  between  Kalama  and 
Coffin  Rock  ran  into  a  dense  fog;  blew  a  fog  whistle,  and  the  Cypro- 
mene rang  a  bell  almost  abreast  of  the  Undine,  and  then  he  saw  the 
ship's  lights,  distant  between  two  and  three  hundred  feet;  got 
within  150  to  200  feet  of  Coffin  Rock  before  he  saw  the  light;  did 
not  slacken  his  speed  when  he  blew  the  fog  whistle ;  had  been  run- 
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fling  at  full  speed  tU  the  way  down  the  river.  ''It  is  impossible  to 
run  a  steamboat  on  this  river  without  running  full  speed.  None 
of  them  comply  with  that  law ;  not  one  of  them." 

Lawrence,  the  incline  tender  at  Goble,  testifies  that  it  began  to 
get  foggy  towards  midnight ;  it  was  a  kind  of  rolling  fog ;  doesn't 
believe  he  saw  the  lights  on  the  ship — didn't  pay  attention  to  it; 
heard  the  sound  of  the  collision ;  it  was  pretty  foggy,  pretty  thick, 
a  little  ways  down  below  there. 

Mrs.  Welter,  wife  of  the  Coffin  Rock  light  keeper,  was  out  of  her 
house  between  10  and  11;  there  was  a  pretty  thick  fog;  she  did 
not  see  the  lights  of  the  ferryboat — ^took  no  notice  of  them ;  didn't 
look  for  any  hghts ;  the  Coffin  Rock  light  is  about  200  feet  from  the 
house;  could  not  exactly  see  the  light,  but  could  see  the  shadow 
of  it. 

G.  C.  Fowler,  who  lives  about  a  thousand  feet  north  of  Parr's 
Dock,  on  the  bluff,  which  is  250  or  300  feet  high,  and  about  a  quarter 
of  a  mile  from  where  the  Cypromene  was  anchored,  testified,  as  a 
witness  for  the  libelant,  that  he  heard  the  collision;  was  in  bed 
and  half  asleep  at  the  time.  He  got  up  and  went  out,  and  saw  there 
were  "a  lot  of  lights  laying  along  the  ship."  It  was  clear  where 
the  witness  was ;  down  on  the  river  from  where  the  witness  was  to 
the  ship  it  was  a  little  hazy,  but  from  the  ship  on  it  seemed  to  be  a 
solid  bank  of  fog;  back  of  the  ship — that  is,  east  of  the  ship- 
there  was  fog ;  the  ship  was  right  on  the  edge  of  the  fog. 

The  testimony  of  Peter  Green,  a  watchman  or  lookout  on  the 
transfer  boat,  is  substantially  like  that  of  Larson,  the  pilot  on  that 
boat,  except  that  upon  hearing  the  crash  of  the  collision  he  looked 
to  see  what  the  matter  was,  and  saw  the  Hassalo's  lights,  not  ver}' 
plainly ;  did  not  see  the  lights  on  the  other  vessel ;  it  was  all  of  a 
mile  away ;  the  transfer  boat  was  just  coming  into  the  ferry  slip  at 
Kalama. 

For  the  cross-libelants,  James  W.  Berry,  a  passenger  on  the 
Hassalo,  testifies  that  he  was  sitting  in  the  forward  cabin  of  the 
Hassalo  at  the  time  of  the  collision ;  that  he  immediately  went  out 
on  deck;  that  he  saw  the  ship  "plain  as  day,"  and  could  tell  ex- 
actly what  had  happened ;  that  the  weather  was  rather  hazy,  but 
he  could  see  plainly ;  that  he  saw  the  lights  on  both  sides  of  the 
Columbia ;  that  in  fact  he  could  see  what  he  thought  was  the  ferry- 
boat at  Kalama ;  that  the  lights  he  saw  were  plain  enough. 

John  Ostervold,  a  seiner  by  occupation,  was  out  in  his  own  boat 
about  a  quarter  of  a  mile  to  the  northwest  of  the  collision,  towards 
Coffin  Rock,  at  the  time  the  collision  occurred.  He  was  on  his  way 
down  the  river,  and  had  passed  the  Hassalo  while  the  latter  was  at 
Kalama.  Later,  the  Hassalo  passed  the  boat  of  witness  as  the  for- 
mer turned  to  go  into  Goble.  He  testifies  that  he  saw  the  lights  of 
the  Cypromene  soon  after  he  passed  Kalama,  and  that  these  lights 
remained  in  sight  until  after  he  had  passed  the  ship;  that  such 
lights  were  visible  from  a  mile  to  a  mile  and  a  half ;  that  the  weather 
was  hazy ;  that  he  passed  the  ship  about  200  feet  on  her  port  side, 
and  thereafter  kept  the  lights  of  the  ship  in  sight  to  steer  by,  to 
make  the  Oregon  shore,  until  the  collision  occurred;   that  one  of 
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the  ship's  lights  eot  shaded  Itom  him  after  he  had  passed  ''about  46* 
abaft  the  bean  ;  that  he  kept  the  light  that  was  not  shaded  in 
sight  to  steer  by,  and  saw  the  Hassalo  coming  oot  of  Goble,  mak- 
ing down  the  channel,  and  saw  her  constantly  until  she  ran  into  the 
ship ;  that  aiter  the  collision  he  ran  into  a  bank  of  fog  so  thick  that 
he  couldn't  see  his  hand  before  his  face.  On  cross-examination,  in 
answer  to  questions  as  to  his  noticing  the  Hassalo  when  she  went 
into  Goble  and  came  out,  the  witness  says: 

''We  always  watch  the  Hassalo  wh^  she  is  aroimd.  I  hate  to  meet  her— 
makes  the  boat  rode  so  mudL  I  always  keep  away  £r<»n  her.  I  was  wishing 
I  could  set  over  to  the  Oregon  shore  before  she  overtook  me.'' 

Walter  Hamm,  a  passenger,  with  his  wife  and  children,  on  board 
the  Hassalo,  testifies  that  he  saw  the  lights  at  Kalama  and  Goble 
immediately  after  the  collision,  and  there  was  no  fog  that  he  could 
see. 

George  Davey,  second  mate  on  the  Cypromene,  says  the  night 
was  fairly  clear ;  that  his  watch  began  at  11  o'clock,  and  he  was  on 
deck  continuously  until  the  collision ;  that  he  saw  the  lights  on  the 
steamer  as  she  was  approaching,  three-quarters  of  a  mile  away,  and 
he  saw  the  lights  at  Kalama,  Goble,  and  Coffin  Rock;  that  the 
lights  on  the  shore  were  plainly  visible,  and  the  ship's  lights  were 
burning  brightly  at  the  time  of  the  collision;  that  when  he  saw 
the  Hassalo  approaching  he  supposed  that  the  captain  of  the  Cypro- 
mene was  on  board,  and  that  the  steamer  was  coming  alongside  for 
that  reason. 

Harry  Feringa,  an  able  seaman  on  the  Cypromene,  was  one  of 
the  watch  at  the  time  of  the  accident.  About  half  past  10  there 
was  a  little  bank  of  fog  that  lasted  about  five  minutes,  when  it 
cleared  away,  and  it  was  clear  when  the  collision  occurred ;  while 
the  fog  lasted,  witness  rang  the  bell ;  that  he  first  saw  the  steamer 
lights  about  10  minutes  before  the  accident;  that  he  could  see  her 
saloon  lights ;  that  he  could  see  the  lights  on  shore  at  the  time. 

Arthur  E.  Olsen,  the  first  mate  on  the  Cypromene,  testified  that 
he  was  called  on  deck  from  his  berth  just  before  the  collision  by 
the  second  mate,  who  said  there  was  a  boat  coming  alongside  with 
the  captain  of  the  Cypromene,  whom  they  were  expecting ;  that  he 
could  see  the  lights  at  Kalama,  Neer  City,  and  the  Oklahoma's 
lights,  and  the  light  at  Coffin  Rock ;  that  there  was  no  fog. 

Messenger,  the  ship's  boatswain,  came  on  deck  immediately  after 
the  collision.  There  was  no  fog,  and  he  saw  the  shore  lights  on 
both  sides  of  the  river. 

Capt.  Roberts,  of  the  Cypromene,  testifies  that  he  was  on  the 
Hassalo,  in  his  berth  asleep,  when  the  collision  occurred.  He  had 
requested  the  master  of  the  Hassalo  to  put  him  on  board  his  own 
ship  if  possible ;  that  the  steamer's  captain  couldn't  come  to  a  deci- 
sion, but  said,  if  he  was  going  to  put  him  on  board  the  ship,  Capt. 
Roberts  would  be  called  in  time  to  dress.  He  testifies  that  the 
night  was  clear,  and  he  saw  the  Kalama  and  other  lights. 

My  conclusion  is  that  there  was  a  hazy  condition  of  the  atmos- 
phere above  and  at  the  place  where  the  Cypromene  was  anchored 
at  the  time  of  the  collision,  that  did  not  obscure  the  lights  on  the 
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ship ;  that  these  lights  could  easily  have  been  seen  from  the  Has- 
salo  in  time  to  have  avoided  collision,  and  that  the  collision  would 
have  been  avoided  if  there  had  been  a  lookout  on  the  Hassalo.  The 
positive  testimony  of  witnesses  who  saw  the  lights  at  Kalama  and 
on  both  sides  of  the  Columbia  from  the  scene  of  the  accident,  and 
that  of  Ostervold,  who  was  going  down  the  river  in  his  own  boat 
and  kept  the  ship's  light  to  steer  by,  is  more  to  be  depended  upon 
than  the  negative  testimony  of  witnesses  who  didn't  see  the  ship's 
lights.  Moreover,  these  witnesses  are  corroborated  by  two  of  the 
witnesses  who  testified  in  behalf  of  the  libelant.  Peter  Green,  a 
lookout  on  the  transfer  ferryboat,  heard  the  crash  of  the  collision 
about  the  time  the  transfer  boat  was  landing  at  Kalama,  and  looked 
to  see  what  the  matter  was.  He  saw  the  Hassalo's  lights,  but  not 
very  plainly.  He  did  not  see  the  ship's  lights.  "It  was  all  of  a 
mile"  from  where  the  witness  was  to  the  Hassalo.  G.  C.  Fowler, 
another  of  libelant's  witnesses,  hearing  the  collision  from  his  res- 
idence, went  out  and  saw  a  lot  of  lights  lying  alongside  of  the  ship. 
He  could  see  the  "bulk  of  the  ship— a  dark  object,"  and  could  see 
her  riding  lights,  two  of  them.  This  witness  lives  on  the  bluff, 
which  is  250  or  300  feet  high,  a  distance  of  about  1,000  feet  north  of 
Parr's  Dock.  He  thinks  it  is  about  a  quarter  of  a  mile  from  where 
he  was  to  the  place  where  the  ship  was  anchored.  The  direction  is 
a  little  north  of  east,  while  that  from  the  Kalama  Landing,  from 
which  Green  saw  the  Hassalo's  lights  at  the  time  of  the  collision, 
to  the  same  point,  is  a  little  west  of  north.  If  lights  on  the  ship 
or  on  the  Hassalo,  either  or  both,  were  seen  from  these  two  points 
of  view,  it  is  impossible  that  the  riding  lights  of  the  ship  could  have 
been  obscured  from  the  course  the  Hassalo  was  on.  The  testi- 
mony of  Ostervold  does  not  admit  of  mistake.  His  own  boat  was 
ahead  of  the  Hassalo,  and  he  watched  the  latter  boat  because  he 
always  kept  out  of  her  way,  and  he  was  hoping  to  get  over  to  the 
Oregon  shore  before  she  overtook  him.  The  swells  caused  by  this 
powerful  boat  going  at  full  speed  made  it  desirable  that  small  craft 
should  keep  out  of  her  way.  It  is  a  matter  of  common  knowledge 
among  those  accustomed  to  travel  on  the  river  that  the  Hassalo  is 
a  source  of  anxiety  to  all  small  craft  in  her  vicinity.  The  master 
of  the  Fannie,  who  testified  for  the  libelant,  says  in  his  testimony 
that  upon  hearing  the  crash  of  the  collision  he  thought  something 
was  breaking  on  his  own  boat,  until  the  watchman  said  everything 
was  all  right.  He  says,  "The  swells  from  the  Hassalo  threw  my 
boat  against  the  dock  pretty  violently,  and  I  thought  possibly  some 
of  the  piling  might  have  run  through  her  side."  Moreover,  Oster- 
vold was  steering  by  the  ship's  lights.  There  was  a  dense  fog  on 
the  river,  but  it  was  below  and  to  the  east  of  the  ship,  and  Oster- 
vold could  not  see  the  Coffin  Rock  light  because  of  it.  The  ship's 
light  was  his  only  guide.  Of  all  the  witnesses  in  the  case,  no  one 
has  such  good  reason  for  positive  knowledge  as  to  whether  the 
ship's  lights  could  be  seen  or  not. 

This  collision  is  essentially  a  duplicate  of  the  collision  by  which 
the  steamer  Oregon,  the  property  of  the  libelant,  sank  the  ship  Clan 
Mackenzie  in  December^  1889,  at  the  same  place  where  this  colli- 
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sion  occurred,  except  that  in  that  case  the  night  was  clear,  although 
dark.  In  that  case  it  was  found  that  the  inefficiency  of  the  steam- 
er's lookout  caused  the  ship's  light  to  be  mistaken  for  the  light  at 
Coffin  Rock,  and  I  think  it  probable,  notwithstanding  the  state- 
ments of  those  navigating  the  Hassalo,  that  this  is  what  happened 
in  the  present  case.  If  they  did  not  make  this  mistake,  then  they 
were  guilty  of  very  great  negligence  in  running  the  Hassalo  at  full 
speed,  where  vessels  are  accustomed  to  anchor,  into  a  fog  so  thick 
that  it  obscured  the  Coffin  Rock  light  only  a  short  distance  ahead. 
The  fact  that  such  light  was  obscured  was  notice  to  them  of  the 
existence  of  the  fog  which  they  were  approaching.  Common  pru- 
dence required  the  Hassalo  to  check  her  speed  and  proceed  with 
caution  under  such  circumstances.  Taking  the  statements  of  her 
.  officers  as  true,  the  Hassalo,  before  she  reached  the  bank  of  fog  in 
question,  was  running  through  "a  haze"  so  thick  that,  according 
to  the  master  of  the  Fannie,  who  was  a  witness  for  libelant,  her 
lights  could  only  be  seen  dimly  from  Neer  City,  from  300  to  600  feet 
distant,  as  she  passed  down  the  river,  and  she  plunged  into  a  bank 
of  fog  that  obscured  the  lieht  on  Coffin  Rock,  a  little  more  than  a 
third  of  a  mile  ahead,  at  full  speed,  without  a  lookout,  past  the  an- 
choring ground  for  ships  navigating  the  river.  And,  in  this  connec- 
tion, the  testimony  of  the  master  of  the  Undine,  one  of  libelant's 
witnesses,  is  of  special  significance.  This  witness,  in  justification 
of  his  own  act  in  running  at  full  speed  through  the  fog,  says,  "It  is 
impossible  to  run  a  steamboat  on  this  river  without  running  full 
speed;  none  of  them  comply  with  that  law."  Furthermore,  the 
pilot  of  the  Hassalo  knew  tfiat  this  particular  ship,  the  Cjrpromene, 
had  anchored  somewhere  down  the  river,  but  was  expecting  to  find 
her  at  Doublebarr's  Landing  or  at  Rainier.  He  had  no  right  to  de- 
pend upon  a  mere  expectation  of  the  kind.  As  a  prudent  navigator 
he  should  have  been  prepared,  notwithstanding  his  expectation,  to 
find  her  where  he  did  in  fact  find  her.  The  libelant  cannot  say  that 
it  did  not  expect  to  find  the  ship  where  its  own  tugboat  had  left 
her,  and  where  it  was  the  custom  of  vessels  to  anchor.  Since  the 
accident  a  lookout  has  been  provided  for  the  steamer ;  but  without 
this  implied  admission  of  negligence  in  failing  to  have  a  lookout 
at  the  time  of  the  collision,  the  duty  to  have  a  lookout  was  imper- 
ative. The  Supreme  Court  of  the  United  States,  in  the  case  of  The 
Steamship  Oregon,  158  U.  S.  18«,  15  Sup.  Ct.  804,  39  L.  Ed.  943, 
which  sank  the  Clan  Mackenzie  at  this  precise  place  in  1889,  says : 

"Considering  the  darkness  of  tbe  night,  her  rate  of  speed,  which  was  15 
miles  an  hour  past  tbe  land,  the  narrowness  of  the  channel,  and  the  proba- 
bility of  meeting  other  vessels,  the  greatest  watchfulness  was  required,  and 
we  think  that  prudence  demanded  at  least  an  additional  lookout  The  watch 
was  the  smallest  that  would  be  tolerated  under  any  circumstances,  and,  even 
were  it  sufficient  for  navigation  by  daylight,  it  by  no  means  follows  that  it 
was  sufficient  for  running  a  river  In  a  dark  night  It  Is  hardly  possible  that 
in  a  four-hour  watch  the  attention  of  the  lookout  should  not  be  occasionally 
diverted  from  his  immediate  duty.  Yet  the  withdrawal  of  his  eye  from  the 
course  of  the  vessel  even  for  the  fraction  of  a  minute  may  occur  at  a  mo- 
ment when  a  light  comes  in  sight,  and,  before  this  light  can  be  accurately 
located  and  provided  for,  a  collision  may  take  place.  As  was  said  by  Mr. 
Justice  Swayne  In.  The  Ariadne,  13  Wall.  475,  478  [20  L.  Bd.  042] :    *The  duty 
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of  the  lookout  Is  of  the  highest  importance.  Upon  nothing  else  does  the  safety 
of  those  concerned  so  much  depend.  A  moment's  negligence  on  his  part  may 
Involve  the  loss  of  the  vessel,  with  all  the  property,  and  the  lives  of  all  on 
board.  The  same  consequences  may  result  to  the  vessel  with  which  his  shall 
collide.  In  the  performance  of  his  dnty  the  law  requires  indefatigable  care 
and  sleepless  vigilance.' " 

If  there  had  been  a  lookout  on  the  Hassalo,  or  if  that  boat  had 
been  run  at  a  moderate  rate  of  speed,  the  collision  would  in  all 
probability  have  been  avoided. 

The  libel  of  the  Orep^on  Railroad  &  Navigation  Company  will  be 
dismissed.  The  question  of  the  damages  to  which  the  ship  is  en- 
titled is  reserved,  in  pursuance  of  the  stipulation  between  tiie  par- 
ties in  the  case. 


OONDON  ▼.  OITY  OF  BUBBKA  8PBIN08,  ARK. 
(Circuit  Oourt,  W.  D.  Arkansas,  Ft  Smith  Division.    February  10^  1905.) 

L   SrATUTCS— CONBTITUTIONAUTT  OV  REPEAL— VbSTKD   RtGHIS. 

Act  Ark.  Feb.  27,  1875  (Acts  1874-75,  p.  180),  authorised  cities  to  call 
In  outstanding  warrants,  and  to  reject  such  as  were  spurious,  and  to 
reissue  those  found  to  be  genuine;  but,  as  construed  by  the  Supreme 
Court  of  the  state,  it  gave  a  city  no  power  to  compel  a  holder  to  present 
his  warrant  thereunder,  or  to  bar  him  of  relief  if  he  failed  to  do  so. 
Held,  that  it  was  within  the  proTince  of  the  Legislature  to  repeal  such 
act,  and  the  repeal  was  effective  witii  respect  to  warrants  then  oiQtitand- 
ing,  since  it  did  not  deprive  a  city  of  any  vested  right 

S.   HiTlflOIPAL  0OBPOBATION»-P0WEB  TO  CALL  IN   WABBAHTB  IOB  CANCELLA- 
TION—ABKAHSAS  Statxtte. 

Act  Ark.  March  27,  1893  (Acts  1888,  p.  168),  which  empowers  cities  to 
call  in  outstanding  warrants  by  order  for  cancellation  and  reissue  not 
oftener  than  once  a  year,  and  provides  that,  if  any  warrant  is  not  pre- 
sented pursuant  to  such  an  order,  it  shall  be  barred,  is  not  retroactive, 
and  does  not  apply  to  warrants  issued  before  its  passage.  If  otherwise 
construed,  it  is  unconstitutional,  as  impairing  the  obligation  of  contracts. 

8.  Same— CiTT  Wabbants— Axjthobitt  to  Affix  Seal. 

Sand.  &  H.  Dig.  Ark.  S  5273,  which  provides  that  "each  city  council 
shall  cause  to  be  provided  for  its  clerk's  office  a  seal  *  *  *  which 
seal  shall  be  affixed  to  all  transcripts,  orders  or  certlflcates  which  it  may 
be  necessary  or  proper  to  authenticate  under  the  provisions  of  this  act 
or  of  any  by-law  or  ordinance  of  the  city,"  does  not  authorise  the  affix- 
ing of  the  clerk's  seal  to  city  warrants,  nor  does  any  other  provision  of 
Act  March  9,  1875  (Acts  1874-75,  p.  27),  of  which  said  section  was  a  part ; 
and,  in  the  absence  of  a  by-law  or  ordinance  providing  therefor,  such 
affixing  of  the  seal  is  unauthorized,  and  adds  nothing  to  the  dignity  or 
effect  of  the  Instrument 

4.  Same— Limitation— Abkansas  Statute. 

Under  the  law  of  Arkansas,  the  five-years  statute  of  limitations  cov- 
ering unsealed  instruments  applies  to  actions  on  city  warrants  which  are 
unsealed,  or  to  which  a  seal  has  been  affixed  without  authority  of  law ; 
and,  such  warrants  being  payable  on  demand,  the  statute  begins  to  run 
from  the  time  of  their  delivery. 

At  Law. 

W.  M.  Cravens,  for  plaintiff. 
C.  D.  James,  for  defendant. 
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ROGERS,  District  Judge.  Plaintiff's  action  is  based  on  certain 
warrants^  commonly  called  "city  scrip,"  of  the  city  of  Eureka 
Springs,  Ark.,  all  issued  prior  to  the  2Tth  of  March,  1903.  The  city 
defends  on  two  grounds:  (1)  The  statute  of  limitations  of  five 
years ;  (2)  that  on  the  3d  oi  November,  1893,  by  its  council,  it 
made  an  order  calling  in  for  cancellation  and  classification  under  the 
act  of  March  27,  1893  (Laws  1893,  p.  169),  all  the  warrants  of  said 
city,  and  fixed  a  day  on  which  said  warrants  should  be  filed — ^at  12 
o'clock  TtL  of  March  15,  1894;  that  said  order  was  published  in  ac- 
cordance with  the  statute,  and  plaintiff  failed  to  present  his  war- 
rants as  required  by  the  order ;  and  that  therefore  they  are  barred 
by  the  statute.  These  defenses  will  be  considered  in  their  inverse 
order. 

As  to  the  second  defense,  when  these  warrants  sued  on  were  is- 
sued there  was  in  force  in  this  state  a  statute  authorizing  the  calling 
in  of  dty  warrants  for  canceling  and  reissuing  the  same.  Laws  1874- 
76,  p.  189.  See,  also,  Watkins  v.  Eureka  Springs,  49  Ark.  132,  4  S. 
W.  384,  where  the  act  is  set  out  at  length,  and  in  which  case  sec- 
tions 2  and  4  of  the  act  are  held  unconstitutional,  and  leavinc^  the 
whole  act,  as  stated  in  that  opinion,  ^of  little  practical  utility.  It, 
however,  left  enough  of  the  act  in  force  to  authorize  the  calling  tn 
of  warrants  for  cancellation  and  reissuing,  but  left  the  city  no  power 
to  bar  the  holder  if  he  failed  to  present  them  as  required  by  the  order 
of  the  court.  This  whole  act,  however,  had  been  repealed  by  the 
act  of  March  27,  1903  (Acts  1893,  p.  169),  under  which  last  act  all 
the  proceedings  were  had  which  are  now  pleaded  to  bar  the  war- 
rants in  suit.  It  may  be  conceded  that  so  much  of  the  act  of  Feb- 
ruary 27,  1875,  as  was  valid,  applied  to  all  warrants  issued  while  it 
was  still  in  force ;  but,  this  being  so,  still  there  was  no  power  left 
in  the  city  to  bar  them  if  they  were  not  presented,  and  no  obliga- 
tion imposed  on  the  holder  to  present  them.  The  legal  status  of 
the  warrants  was  therefore  the  same  as  if  the  act  of  February  27, 
1875,  had  never  had  any  existence.  And  why  should  not  this  be  so? 
The  act  of  February  27, 1875,  vested  no  right  in  the  plaintiff.  It  im- 
posed no  obligation  on  him.  It  gfave  the  city  the  right  by  order 
to  call  in  warrants,  but  gave  it  no  power  to  enforce  the  order.  Wat- 
kins  v.  Eureka  Springs,  supra.  The  only  ripfht  the  city  had  was  to 
make  the  order  calling  in  the  warrants,  and,  if  any  one  presented  the 
warrants,  to  examine,  and  reject  the  spurious  and  reissue  the  genu- 
ine. If  no  one  presented  warrants,  no  bar  attached,  and  the  city 
could  do  nothing.  Is  there  any  reason  why  the  Legislature,  who 
conferred  these  powers  on  the  city,  might  not  take  them  away? 
They  related  solely  to  the  remedy  the  city  had  for  getting  rid  of  the 
spurious  warrants  and  ascertaining  the  amount  outstanding  and  this 
remedy  it  could  not  enforce.  The  city  by  the  repeal  of  the  act  was 
not  left  without  remedy  in  such  cases.  It  could  refuse  to  pay 
spurious  warrants,  and,  if  sued  on  them,  defend  on  the  ground  they 
were  spurious.  All  the  right  it  lost  by  the  repeal  of  the  act  was  to 
cancel  fraudulent  warrants  if  any  one  saw  fit  to  present  them  under 
the  order  calling  them  in  for  canceling  and  reissuance ;  and  such 
an  order  could  be  made  by  the  proper  authorities  and  without  a 
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Statute,  and,  if  any  one  presented  the  warrants,  the  same  action 
might  be  had  as  under  the  act ;  but,  in  either  event,  obedience  to 
such  an  order  could  not  be  enforced.  Nobody  has  a  vested  right 
in  a  remedy.  All  remedies  cannot  be  withdrawn  as  to  past  con- 
tracts, for  that  would  infringe  upon  the  obligations  of  such  con- 
tracts. But  as  long  as  remedies  are  left  in  force,  what  the  remedy 
shall  be  is  within  the  discretion  of  the  lawmaking  power.  In 
Campbell  v.  Holt,  116  U.  S.  620,  6  Sup.  Ct.  209,  29  L-  Ed.  483,  the 
court  held : 

"Tbe  repeal  of  a  statute  of  limitations  of  actions  on  personal  debt  does  not, 
as  applied  to  a  debtor,  the  right  of  action  against  whom  Is  already  barred, 
deprive  him  of  bis  property  In  violation  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States.** 

In  that  case  the  whole  (question  of  vested  rights  in  remedies  is 
ably  discussed  upon  authority.  In  Percy  v.  Cockrill  et  al.,  63  Fed. 
872,  4  C.  C.  A.  73,  the  United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  held : 

"By  the  common  law  of  Arkansas  and  of  most  other  states,  a  husband  has 
no  vested  interest  in  his  wife's  choses  in  action  which  he  has  taken  no  steps 
to  reduce  to  his  possession ;  and  the  married  woman's  act  of  1873  (Mansf .  Dig. 
S  4624),  making  such  rights  the  sole  property  of  the  wife,  and  taking  away  all 
the  husband's  interest  therein,  violates  no  constitutional  right  of  the  hus- 
band, although  the  marriage  took  place  before  the  passage  of  the  act  Crlseoe 
y.  Hambrlck  (Ark.)  1  S.  W.  150,  and  Shryock  ▼.  Gannon,  89  Ark.  435,  dis- 
tinguished.** 

The  same  court  held  in  Richards  v.  Bellingham  Bay  Land  Co., 
54  Fed.  209,  4  C.  C.  A.  290,  that  "an  inchoate  right  of  dower  is  not 
such  a  vested  interest  as  cannot  be  taken  away  by  legislative  ac- 
tion." 

These  are  cases  between  real  or  artificial  persons,  and  they  are 
stronger  than  the  case  at  bar.  Surely  the  state  may  exercise  as 
much  power  over  its  municipal  corporations  as  it  may  over  individ- 
uals. May  it  not  by  statute  waive  or  withdraw  the  right  altogether 
for  the  city  to  call  in  its  warrants  and  cancel  or  reissue  them  ?  To 
do  so  in  no  wise  infringes  on  any  right  of  plaintiff.  The  repeal  of 
the  act  left  him  his  right  to  have  his  warrants  paid,  and,  if  not,  to 
sue  and  enforce  them  by  law.  Nor  can  it,  in  view  of  the  cases 
cited,  be  fairly  said  that  any  vested  right  of  the  city  was  infringed 
by  the  repeal.  It  is  only  "where  a  law  is,  in  its  nature,  a  contract, 
and  where  absolute  rights  have  been  vested  under  that  contract,  a 
repeal  of  that  law  cannot  divest  those  rights."  Fletcher  v.  Peck,  6 
Cranch,  87,  3  L.  Ed.  162.  What  "absolute  right,"  not  purely  reme- 
dial, became  vested  in  the  city  under  the  act  of  February  27,  1875  ? 
I  think  there  was  none.  I  conclude,  therefore,  that  the  legal  status 
of  the  warrants  after  the  repeal  of  the  act  of  February  27,  1875,  was 
exactly  the  same  as  if  that  act  had  never  had  any  existence.  That 
act,  therefore,  which  was  in  force  when  the  warrants  were  issued, 
can  have  no  bearing  or  effect  so  far  as  the  questions  involved  in 
this  case  are  concerned.  Its  repeal  clearly  eliminated  it  from  all 
consideration.  But  as  stated,  the  proceedings  had,  to  bar  the  war- 
rants in  controversy,  were  not  had  under  that  act.  They  were  all 
had  under  the  act  of  March  27,  1893  (Laws  1893,  p.  169).    That 
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act  was  enacted  long  after  the  warrants  sued  on  were  issued.  Was 
it  intended  to  operate  retroactively?  If  so  construed,  would  it  be 
violative  of  article  1,  §  10,  of  the  federal  Constitution,  which  pro- 
hibits all  the  states  from  passing  any  law  impairing  the  obligations 
of  contracts?  The  first  question  must  be  answered  in  the  negative. 
In  the  first  place,  this  statute  is  not  a  mere  statute  of  limitation,  nor 
is  it  analogous  to  it.  Statutes  of  limitation  relate  to  the  remedy, 
and,  as  stated  before,  nobody  can  have  a  vested  right  in  a  remedy. ' 
They  do  not  enter  into  and  become  part  of  the  contracts,  made 
while  they  are  in  force.  They  may  be  changed  by  the  Legislature 
at  any  time,  subject  to  limitation  that  they  will  not  be  upheld  as  to 
contracts  in  force  when  they  are  enacted  unless  a  reasonable  time  is 
given  in  which  to  institute  suits  before  such  contracts  are  barred. 
I  need  not  cite  authorities  on  this  point,  or  stop  to  state  the  prin- 
ciple with  more  accuracy.  But  the  statute  under  consideration  does 
enter  into  and  become  a  part  of  all  warrants  issued  while  it  is  in 
force.  Allen  v.  Bankston,  Collector,  33  Ark.  740;  Desha  County 
v.  Newman,  33  Ark.  793.  It  savs,  in  substance,  to  every  holder  of 
such  warrant,  when  he  takes  it,  Bear  in  mind,  the  city  reserves  the 
right  to  call  this  warrant  in  at  any  time,  not  oftener  than  once  a 
vear,  for  the  purpose  of  canceling  and  reissuing  it,  and  if,  when  it 
IS  called  in,  you  fail  to  present  it,  it  will  be  barred  f  and  the  holder 
assents  to  that  agreement,  which,  in  legal  effect,  becomes  part  of 
the  warrant.  But  can  such  agreement  as  that  be  imported  into  a 
warrant  in  the  absence  of  a  statute  authorizing  it?  It  seems  to  me 
the  question  answers  itself.  It  is  a  reductio  ad  absurdum  to  say 
that  a  statute  which  had  no  existence  at  the  time  a  warrant  was  is- 
sued at  that  very  time  became  a  part  of  the  warrant.  But  the  Su- 
preme Court  of  this  state,  in  considering  an  exactly  similar  statute 
as  relates  to  counties,  intimated  that  the  statute  is  not  retroactive. 
Parsel  v.  Barnes  &  Bro.,  26  Ark.  261 ;  Allen  v.  Bankston,  33  Ark. 
740 ;  Cope  v.  Collins,  37  Ark.  649 ;  Desha  County  v.  Newman,  33 
Ark.  792.  It  is  the  duty  of  this  court  to  adopt  that  construction, 
even  if  his  own  conclusion  did  not  agjee  with  it.  The  act  of  March 
27,  1893,  was  not  intended  to  apply  to  warrants  issued  before  its 
passage.  If  it  was  so  intended,  it  was  unconstitutional,  in  so  far  as 
warrants  issued  anterior  to  its  enactment  are  concerned,  because  it 
imports  into  such  warrants  a  condition  and  an  obligation  not  origi- 
nally contained  in  them,  viz.,  the  obligation  to  present  the  warrants 
when  called  in  under  an  order  of  the  city  authorities,  upon  penalty 
of  their  being  forever  barred.  No  such  obligation  or  penalty  rested 
on  the  holder  when  the  warrants  sued  on  were  drawn,  and  the  Legis- 
lature possessed  no  power  to  import  it  into  the  warrants.  The  act 
is  therefore  unconstitutional  as  applied  to  warrants  drawn  before 
its  enactment.  This  conclusion  obviates  the  necessity  of  determin- 
ing whether  the  city  of  Eureka  Springs  followed  strictly  the  statute 
of  March  27,  1893,  in  the  proceedings  under  which  it  sought  to  bar 
these  warrants.  But  see  Goldman  v.  Conway  County  (C.  C.)  10 
Fed.  888,  and  Newton  v.  Askew,  63  Ark.  476, 14  S.  W.  670. 

As  to  the  five-year  statute  of  limitations,  the  question  presented 
IS  far  more  difficult,  and  has  had  the  very  careful,  patient,  and  thor- 
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ough  investigation  of  the  court.  No  decision,  state  or  federal,  has 
been  found  decisive  of  it.  The  question  turns  on  the  construction 
of  the  statutes  of  the  state.  It  has  been  settled  in  this  state  that 
the  statute  of  limitation  runs  aeainst  cities  and  towns,  as  regards  real 
estate.  Ft.  Smith  v.  McKibbm,  41  Ark.  46,  48  Am.  Rep.  19;  Hel- 
ena V.  Horner,  58  Ark.  151.  23  S.  W.  966.  It  has  also  been  held 
that  the  statute  of  five  years  applies  to  county  warrants,  although 
they  bear  upon  them  the  seal  of  the  clerk  of  the  county.  In  Crud- 
up  v.-  Ramsay,  64  Ark.  168,  16  S.  W.  458,  Mr.  Justice  Hemingway 
said: 

"That  the  statnte  of  limitation  runs  in  fayor  of  conntiefl,  against  their 
ordinary  indehtedness,  is  the  mle  in  this  state.  Gaines  ▼.  Hot  Sprlnsa  Co., 
89  Ark.  262 ;  Desha  Go.  ▼.  Jones,  61  Ark.  624, 11  8.  W.  875.  That  it  runs  against 
county  warrants  follows,  unless  there  is  something  in  the  law  autitunizing 
their  issuance  that  takes  them  out  of  its  operation.  The  law  proTldes  that 
whenever  an  allowance  is  made  by  the  county  court,  and  an  ordor  therefor 
entered  upon  the  records,  the  clerk  shall,  when  requested  by  the  person  In 
whose  favor  the  allowance  is  made,  Issue  a  warrant  for  the  amount  of  the 
allowance  (Gantt's  Dig.  S  606 ;  Mansf .  Dig.  S  1416),  and  that  warrants  ahall 
be  signed  by  the  clerk  and  numbered  progressively  throughout  the  year  (Id. 
S  606).  It  further  provides  that  all  warrants  shall  be  paid  out  of  any  money 
in  the  treasury  not  otherwise  appropriated,  or  out  of  the  particular  fund 
expressed  therein,  and  shall  be  received,  irrespective  of  their  number  and 
date,  in  payment  of  all  taxes  and  debts  accruing  to  the  county  (Id.  §  610: 
Mansf.  Dig.  S  1420).  Under  this  provision  this  court  held  that  it  was  the 
duty  of  the  sheriff  and  of  the  treasurer  to  receive  warrants  offered  in  psy- 
ment  of  taxes  or  dues  to  the  county,  without  regard  to  the  time  that  had 
elapsed  since  their  issuance.  Daniel  v.  Askew,  86  Ark.  487;  Whitthome  v. 
Jett  89  Ark.  189;  Howell  v.  Hogins,  87  Ark.  110.  The  dedaion  In  those  cases 
was  placed  upon  the  language  of  the  act,  to  wit,  that  'such  warrants.  Irre- 
spective of  their  number  and  date,  should  be  received  in  payment  of  taxes  and 
clues  to  the  county.'  And  in  the  case  of  Daniel  v.  Askew  it  was  remarked 
by  the  court  that  the  law  provided  two  modes  for  the  payment  of  warrants 
— the  first,  out  of  any  money  in  the  treasury  not  otherwise  appropriated: 
and  the  second,  in  payment  of  taxes  and  dues  to  the  county.  It  will  be  ob- 
served that  the  provision  that  they  shall  be  received  irrespective  of  date 
and  number  applies  to  the  latter  mode  only,  and  does  not  by  its  terms  extend 
to  the  mode  provided  by  payment  of  money  out  of  the  treasury.  This  case  is 
therefore  not  within  the  reason  that  controlled  in  the  cases  cited,  and,  if  the 
statute  of  limitations  does  not  apply,  a  reason  for  the  exception  must  be 
found  elsewhere.  There  is  nothing  in  the  act  that  suggests  to  us  a  reason 
for  such  exception.  None  has  been  pointed  out  by  counsel,  and  we  think 
that  none  exists." 

Later  on  in  the  same  case  he  says: 

*rrhe  five-years  statute  applies  in  this  case.  The  law  does  not  require  or 
aathorlse  the  issuance  of  warrants  under  seal,  and  the  clerk  could  not,  after 
drawing  them  as  the  law  directs,  add  to  their  dignity  or  effect  by  the  unau- 
thorized affixing  of  the  seal.  As  warrants  are  payable  on  demand,  the  statute 
begins  to  run  from  the  date  of  their  delivery.  Our  views  are  sustained  by  the 
rule  of  the  Cireuit  Court  of  the  United  States  of  this  district,  as  announced 
by  Judge  Caldwell,  upon  a  consideration  of  all  the  authorities,  in  a  very  dear 
and  satisfactory  opinion.    Goldman  v.  (Donway  Oa  {O.  C.)  10  Fed.  SSSu" 

This  case  was  followed  by  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  in  Thompson  v.  Searcy  County,  12  U.  S.  Appi  618,  57 
Fed.  1030,  6  C.  C.  A.  674. 

On  the  other  hand,  it  was  conceded  in  argument  the  courts  hold 
that,  where  the  statute  requires  the  clerk  of  the  county  to  attach  his  seal 
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to  warrants,  thev  become  writings  obligatory  or  specialties,  and  a  dif- 
ferent statute  of  limitation  applies.  Heffleman  v.  Pennington  County 
(S-  D.)  52  N.  W.  861.  It  therefore  follows  that  the  question  as  to 
what  statute  of  limitation  applies  to  a  county  depends  upon  whether 
the  warrant  bears  a  seal  or  not,  or  whether,  if  it  bears  a  seal,  there  was 
any  authority  of  law  for  the  seal  being  affixed  to  the  warrants.  It  is 
settled  in  this  state  that  there  was  no  such  authority ;  that  an  unauthor- 
ized affixing  of  the  seal  to  a  warrant  in  no  wise  effects  any  change  in 
its  character  or  adds  to  its  dignity.  In  that  event  it  would  be  treated 
as  an  unsealed  contract  Crudup  v.  Ramsey,  64  Ark.  171,  15  S.  W. 
468;  Thompson  v.  Searcy  County,  12  U.  S.  App.  618,  67  Fed.  1030,  6 
C.  C.  A.  674.  I  cannot  imagine  any  reason  why  the  general  rule  as  to 
counties  should  not  with  equal  propriety  apply  to  cities  and  towns.  If 
there  be  a  difference,  it  must  arise  upon  a  difference  in  the  statutes. 
The  warrants  in  this  case  all  bear  the  seal  of  the  city  clerk.  The  ques- 
tion therefore  arises,  where  is  the  authority  of  law  for  affixing  the  seal 
on  these  warrants?  The  contention  of  the  defendant  is  tfiat  there  is  no 
authority  to  be  found  in  tfie  statute  directing  the  seal  to  be  placed  on 
city  warrants,  and  it  has  shown  by  competent  evidence  that  there 
never  was  any  ordinance  of  the  dty  of  Eureka  Springs  directing  it 
to  be  done,  but  that  it  has  been  the  custom  to  do  so  ever  since  it  became 
a  city  of  the  first  dass.  The  contention  of  the  plaintiff  is  that  it  is 
authorized  by  section  6273  of  Sandel  ft  Hill's  Digest  of  the  Laws  of 
Arkansas,  corresponding  to  section  61  of  the  act  of  Mardi  9,  1876 
(Acts  1874-76,  p.  27),  which  is  the  original  general  incorporation  law 
of  the  state.    That  section  is  as  follows : 

"Sec.  61.  Each  dty  council  shall  cause  to  be  provided  for  its  derk's  office 
a  seal,  in  the  center  of  which  shall  be  the  name  of  the  city,  and  around  the 
margin  the  words  'City  Clerk,^  which  seal  shall  t^  affixed  to  all  transcripts, 
orders  or  certificates  which  it  may  be  necessary  or  proper  to  authenticate 
under  the  provisions  of  this  act,  or  of  any  by-law  or  ordinance  of  the  city. 
For  all  attested  certificates  and  transcripts,  other  than  those  ord^ed  by  the 
council,  the  same  fees  shall  be  paid  as  are  allowed  county  clerks  for  similar 
serTices.** 

^  Now,  mark  the  language  of  that  section — ^"transcripts,  orders  or  cer- 
tificates which  it  may  be  necessary  or  proper  to  authenticate  under  the 
provisions  of  this  act,  or  of  any  by-law  or  ordinance  of  the  city."  It 
is  perfectly  clear  that  by  the  very  terms  of  this  act  the  seal  of  the  clerk 
is  to  be  affixed  only  to  such  transcripts,  orders,  or  certificates,  as  it 
may  be  necessary  or  proper  to  authenticate  under  the  provisions  of  this 
act.  The  act  therefore  must  be  looked  to,  to  ascertain  what  is  neces- 
sary or  proper  to  authenticate  under  its  provisions.  But  before  we  look 
to  the  act,  let  us  examine  this  language  a  little  farther.  A  warrant 
is  not  "a  by-law,"  nor  is  it  an  "ordinance,"  nor  is  a  warrant  a  "tran- 
script." Plaintiff  does  not  contend  otherwise,  but  he  does  contend 
that  a  warrant  is  an  order  or  a  certificate.  Let  us  examine  this  con- 
tention. What  is  a  warrant?  In  Crudup  v.  Ramsey,  64  Ark.  169,  15 
S.  W.  468,  the  court  said: 

'The  law  proyides  that  whenever  an  allowance  is  made  by  the  connty  court, 
and  an  order  therefor  entered  upon  the  records,  the  clerk  shall,  when  re- 
quested by  the  person  in  whose  favor  the  allowance  is  made,  issue  a  warraikt 
for  the  amount  of  the  allowance." 
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It  b  dear,  tfaerefcire,  that  as  to  counties  a  warrant  h  not  an  order. 
The  warrant  is  issued  upon  the  order,  and  entered  of  record,  and  with- 
out the  order  the  warrant  is  void.  Parsel  v.  Barnes,  26  Ark.  261.  Why 
does  not  the  same  rule  apply  to  cities?  Much  less  is  a  warrant  a  cer- 
tificate (and  yet  sometimes  in  the  statutes  they  are  found  to  be  used 
as  synonyms),  for  certificates  may  or  may  not  be  issued  on  orders  of  the 
county.  As  to  cities,  I  have  been  unable  to  find,  after  the  most  careful 
research,  any  express  authority,  or  authority  in  terms,  for  issuing  any 
warrants  at  all.  We  know  it  is  done,  and  they  are  made  receivable  for 
city  taxes.  Sand.  &  H.  Dig.  §  6576.  But  this  section  is  no  part  of  the 
act  of  March  9, 1876.  It  was  enacted  July  23, 1868.  The  power  to  is- 
sue warrants  is  apparently  traceable  to  sections  6130  and  6131  of  Sandel 
&  Hill's  Digest.  These  sections  correspond  to  sections  10  and  11  of 
the  act  of  March  9,  1876.  That  act,  as  stated,  is  the  original  general 
incorporation  act  for  the  organization  of  cities  and  towns;  and  the 
power  is  conferred  by  these  sections  on  cities  to  sue  and  be  sued ;  to 
contract  and  be  contracted  with ;  to  acquire,  hold,  and  possess  property, 
real  and  personal ;  and  to  exercise  such  other  powers  and  to  have  such 
other  privileges  as  an  incident  to  other  corporations  of  like  character 
and  degree,  not  inconsistent  with  the  act  or  the  general  statutes  of  the 
states;  and  corporations  organized  under  the  act  are  made  subject 
to  the  restrictions  of  the  act  itself.  The  most  careful  research  fails  to 
disclose  in  the  act  any  reference  to  city  warrants,  except  in  section  89 
(Acts  1874-76,  p.  87),  which  reads  as  follows: 

"Sec.  89.  That  any  person  owning  property  and  having  taxes  to  pay  in 
any  city  or  town,  may,  upon  application  to  any  judge  or  court,  baying  author- 
ity to  grant  injunctions,  enjoin  the  collection  of  any  tax  levied  in  such  city 
or  town,  without  authority  of  law,  and  may  also  enjoin  the  issue  or  the  pay- 
ment by  such  city  or  town  of  any  warrants,  certificates  or  other  form  or 
evidence  of  indebtedness  against  such  city  or  town,  issued  or  contracted  with- 
out authority  of  law." 

It  will  be  noted  that  in  this  section  the  terms  "warrants"  and  "cer- 
tificates" are  not  used  as  being  the  same,  but  the  word  "certificates" 
is  coupled  with  the  words  "other  forms  or  evidences  of  indebtedness." 
Whatever  significance  that  may  have,  there  is  no  authority  found  there 
for  attaching  the  clerk's  seal  to  warrants  or  anything  else.  It  will  be 
borne  in  mind  that  the  language  of  section  61,  which  we  are  consider- 
ing, is,  "which  seal  shall  be  affixed  to  all  transcripts,  orders  or  certifi- 
cates which  it  may  be  necessary  or  proper  to  authenticate  under  the 
provisions  of  this  act,  or  of  any  by-law  or  ordinance  of  the  city.  For 
all  attested  certificates  and  transcripts,  other  than  those  ordered  by  the 
council,  the  same  fees  shall  be  paid  as  are  allowed  to  county  clerks  for 
similar  fees."  It  will  be  noted  that  in  the  last  paragraph  the  word 
"warrants"  is  omitted.  It  embraces  only  transcripts  and  certificates. 
It  is  to  be  inferred  from  this  that  the  city  clerk  was  not  entitled,  to  say 
the  least  of  it,  to  a  fee  for  affixing  the  seal  to  city  warrants.  Otherwise 
the  word  "warrants"  would  have  been  retained  in  that  paragraph. 
Moreover  tlie  act  requires  the  seal  to  be  attached  to  all  "transcripts,  or- 
ders or  certificates  which  it  may  be  necessary  or  proper  to  authenticate 
under  this  act"  It  therefore  appears  that  for  all  certificates  and  tran- 
scripts ordered  by  the  council  the  clerk  gets  no  fees.    He  only  gets 
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fees  for  attested  certificates  and  transcripts  necessary  or  proper  to  au- 
thenticate under  the  provisions  of  the  act,  and  not  those  ordered  by  the 
council.  We  are,  therefore,  as  stated,  confined  to  the  act  itself,  not 
the  general  laws  of  the  state,  to  find  what  transcripts,  orders,  or  certifi- 
cates it  is  necessary  or  proper  for  the  seal  to  be  attached.  An  examina- 
tion of  the  act  of  March  9,  1875,  will  disclose  various  certificates  which 
the  clerk  must  issue,  such  as  the  rate  of  taxation  to  be  certified  by  him 
to  the  county  clerk;  the  delinquent  tax  list  (section  64^ ;  the  delinquent 
tax  assessed  against  property  for  opening  streets  (section  70);  the 
certificate  of  by-laws,  ordinances,  or  any  act  or  proceeding  of  any  mu- 
nicipal corporation  recorded  in  any  book  or  entered  on  any  minutes  or 
journal  kept  by  the  corporation  to  be  used  in  evidence  (section  27). 
The  act  also  defines  the  duty  of  the  city  clerk  (section  61),  but  nothing 
is  said  of  either  warrants  or  seals  in  that  section.  The  act  is  barren  of 
any  provision  from  which  any  inference,  however  remote,  can  be  fairly 
drawn  that  seals  are  to  be  attached  to  warrants.  On  the  other  hand, 
the  act  specifies  to  what  papers  seals  shall  be  attached.  The  maxim, 
"Expressio  unius  est  exclusio  alterius,"  seems  to  apply.  It  is  dear, 
I  think,  that  no  provision  is  to  be  found  in  the  act  of  March  9,  1875, 
by  which  it  is  made  necessary  or  proper  to  authenticate  city  warrants 
by  the  clerk's  seal.  Nor  is  there  any  authority  for  authenticating  cer- 
tificates of  any  kind  by  attaching  the  clerk's  seal,  except  such  as  £e  act 
provides  for ;  and  if  the  act,  in  section  89,  should  be  construed  as  using 
the  word  "warrant"  as  a  synonym  for  "certificate,"  or  other  form  or 
evidence  of  indebtedness,  still  no  provision  is  found  in  the  act  authoriz- 
ing the  clerk's  seal  to  be  affixed  to  either  of  them.  The  act  is  definite 
and  specific  as  to  what  the  seal  of  the  clerk  shall  be  affixed,  and  nothing 
can  be  added  to  it  by  the  court  or  by  construction  when  it  is  clear  in 
its  terms.  The  warrants  sued  on  must  be  treated  as  unsealed  instru- 
ments. In  that  event  the  five-year  statute  of  limitation  applies.  It 
may  be  added  that,  in  the  opinion  of  the  court,  neither  the  Constitution 
of  1868,  nor  that  of  1874,  has  any  application  to  these  warrants.  The 
statute  of  limitation  for  unsealed  instruments  has  been  five  years  ever 
since  1844  (Sand.  &  H.  Dig.  §  4827),  and  remains  unaffected  by  any  of 
the  state  Constitutions. 
Judgment  for  the  defendant  under  the  five-year  statute  of  limitation. 


THE  CERVANTES. 

(District  Court,  S.  D.  New  York.    February  20,  1908.) 

l  plix>taob— alxowanck  foe  extsa  ssbvicb — poweb  01*  master  to  bird 
Vessel. 

A  master  has  authority  to  bind  his  vessel  to  pay  for  extra  pilotage 
services  rendered  at  his  request 

%  Same— Extra  Cohpensation— New  York  Rules. 

Under  New. York  City  ConsoUdatlon  Act,  H  2101,  2106,  2107  (Laws 
1882,  p.  611,  0.  410),  and  by-laws  17,  21,  and  86  of  the  board  of  commis- 
sioners of  pilots  for  the  port  of  New  York,  where  a  pilot  brought  a  vessel 
in  from  the  sea  In  the  afternoon,  and  she  was  anchored  In  the  harbor 
overnight  because  of  having  received  no  Instructions  for  docking,  and 
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at  the  master's  request  the  pilot  remained  on  board,  and  took  tbe  yessel 
to  her  dock  the  next  afternoon,  he  is  entitled  to  the  extra  allowance  fixed 
by  said  sections  2105  and  2107  for  detention  and  movliig  the  Tessel ;  such 
services  not  haTlng  been  rendered  on  the  same  daj»  within  the  measliis 
of  the  act 

In  Admiralty.    Suit  to  recover  extra  pilotage. 

Robinson,  Biddle  &  Ward,  C  M.  Hoyt,  and  W.  S.  Montgomery, 
for  libellant. 
Wing,  Putnam  &  Burlingham,  for  claimant 

ADAMS,  District  Judee.  This  action  was  brought  by  Daniel 
Gillespie,  a  duly  licensed  pilot  under  the  laws  of  New  York,  to 
recover  from  the  steamship  Cervantes,  bound  here  from  a  foreign 

?Drt,  $3  for  one  day's  detention  and  $6  for  "transporting  the  vessel." 
he  steamship  was  consigned  to  the  Lamport  and  Holt  Line.  The 
pilotage  of  $78.47  was  duly  paid  and  the  other  items  are  the  sub- 
ject of  controversy. 

The  claim  is  based  upon  certain  provisions  of  the  New  York  Act 
of  June  28,  1853  (Laws  1853,  p.  921,  c.  467),  with  amendments  and 
By-Laws  of  the  Board  of  Commissioners  of  Pilots  (Laws  1882,  p. 
511,  c.  410),  as  follows,  viz.: 

"§  2101.  •  •  •  If  the  master  or  owners  of  any  Tessel  shall  reqnest  the 
pilot  to  moor  said  vessel  at  any  place  within  Sandy  Hook,  and  not  to  be  taken 
to  the  wharf  or  harbor  of  New  York,  or  the  vessel  to  be  detained  at  quaran- 
tine, the  same  pilotage  shall  be  allowed  and  the  pilot  entitled  to  his  dis- 
charge." 

•  ••••••••• 

•*§  2106.  For  every  day  of  detention  In  the  harbor,  of  an  outward  bonnd  ves- 
sel, after  the  services  of  a  pilot  have  been  required  and  given,  except  deten- 
tion shall  be  caused  by  such  adverse  winds  and  weather  that  the  vessel  can- 
not get  to  sea ;  and  for  every  day  of  detention  of  an  inward  bound  vessel,  by 
ice,  longer  than  two  days  for  passage  from  sea  to  wharf,  three  dollars  shall 
be  added  to  the  pilotage.  If  any  pilot  shall  be  detained  at  quarantine  or 
elsewhere,  by  the  health  officer,  for  being  or  having  been  on  board  a  sickly 
vessel  as  pilot,  the  master,  owner  or  agent,  or  consignee  of  such  vessel,  shall 
pay  to  such  pilot  all  necessary  expenses  of  living  and  three  dollars  per  day 
for  each  and  every  day  of  such  detention.    *    *    *" 

"Pilotage  fees  for  transporting  vessels  in  harbor. 

"9  2107.  For  services  rendered  by  pilots  in  moving  or  transporting  vessels 
in  the  harbor  of  New  York,  the  following  shall  be  the  fees :  For  moving  from 
North  to  East  River,  or  vice  versa,  if  a  seventy-four  gun  ship  twenty  dollars, 
if  a  sloop  of  war  ten  dollars,  if  a  merchant  vessel  five  dollars,  except  such 
vessel  shall  have  arrived  from  sea,  or  is  ready  for  and  bound  to  sea,  on  the 
day  such  services  for  transportation  are  rendered;  but  if  the  services  are 
rendered  thereafter,  such  payment  shall  be  made.  For  moving  any  vessel 
from  the  quarantine  to  the  city  of  New  York,  one-quarter  of  the  sum  that 
would  be  due  for  the  inward  pilotage  of  such  vessel.  For  hauling  any  ves- 
sel from  the  river  to  a  wharf  or  from  a  wharf  into  the  river,  three  dollars,  ex- 
cept on  the  day  of  arrival  or  departure  of  such  vesseL    •    •    •»» 

The  said  By-Laws  provide : 

"17th.  Pilots  are  required  to  transport  a  vessel  to  any  part  of  the  port  of 
New  York,  when  applied  to,  under  a  penalty  of  twenty-five  dollars,  such  sc 
ice  to  be  paid  for  as  per  Section  21  of  the  law." 

"21st  Pilotage  for  taking  vessels  from  the  old  to  the  new  QnarantUMb 
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Vor  ymmllM  bftTlng  had  death  or  sickneM  on  board,  double  outward  pilot- 

For  Tenols  from  skklj  porti,  but  haTlng  bad  no  ilckiieMi  on  board,  aSnglo 
outward  pilotage. 

Pilotage  of  TesselB  from  Quarantine  to  New  Tork,  quarter  pilotage. 

Pilotage  of  yessela  from  New  Tork  to  Perth  Amboy,  or  from  Perth  Amboy 
to  New  York,  except  on  the  voyage  to  or  from  sea,  shall  be  one  dollar  and 
a  half  per  foot  of  the  Tefliere  draught    (Amended  October  25»  1887.) 

Pilotage  of  Teasela  from  the  North  River  or  the  Bast  River  to  Bayonne,  or 
ylee  versa,  ten  dollars  each  way.    (Amended  May  S^  1886.) 

In  case  of  vessels  bound  over  Sandy  Hook  Bar  to  or  from  points  In  New- 
ark Bay,  Staten  Island  Sound,  the  Passaic  Hackensack  or  Raritan  Rivers, 
only  one  full  pilotage  shall  be  paid ;  of  which  two-thirds  shall  be  paid  to  the 
pilot  piloting  the  vessel  over  Sandy  Hook  Bar,  and  one-third  to  the  local 
pilot:— 

Provided,  however,  that  if  the  Bar  pilot  is  competent  to  pilot  the  vessel 
the  whole  way,  he  shall  be  entitled  to  do  so,  and  to  receive  the  full  pilotage 
the  same  as  if  the  vessel  was  piloted  to  or  from  New  York,  Jersey  CUty  or 
Brooklyn.** 

•  •  •  ••  •  •  •  •  • 

''36th.  A  pilot  in  charge  of  a  vessel  is  required  to  stay  on  board  until  noti- 
fied by  the  master  that  his  services  are  no  longer  wanted,  under  penalty  of 
forfeiting  the  pilotage.  The  omission  of  the  master  to  inform  the  pilot  that 
his  services  are  not  wanted  will  entitle  the  pilot  to  detention  money,  unless 
the  detention  is  temporary  to  take  out  passengers.** 

There  is  very  little  dispute  about  the  facts,  the  controversy  turn- 
ing upon  the  construction  of  the  law. 

It  appears  that  the  pilot  was  regularly  engaged  and  paid  for  his 
pilotage  services.  He  boarded  the  steamship  off  Sandy  Hook  about 
5  o'clock  p.  m.  May  30th,  1903,  and  brought  her  to  the  vicinity  of 
Liberty  Island,  where  she  was  anchored  about  7  o'clock,  as  no  or- 
ders had  been  received  as  to  her  berth. 

The  pilot  says : 

''Q.  What  did  the  Cervantes  do  then?  A.  As  there  were  no  boats  to  give 
us  any  orders,  or  anything  to  that  effect,  the  captain  gave  the  orders  to 
anchor. 

Q.  What  orders  did  you  expect  to  receive  from  the  Lamport  &  Holt  Line? 

•  •••••••• 

A.  It  is  customary  for  a  boat  always  to  meet  us  and  give  us  instructions. 

Q.  Has  your  Pilots'  Association  received  instructions  on  that  subject  from 
the  Lamport  &  Holt  Line? 

•  •••#•••• 

A.  It  has,  to  the  effect  that  we  are  to  take  the  ship  to  anchor  unless  ordered 
to  the  Dock. 

•  •••••••• 

Q.  How  were  such  orders  communicated  by  the  Lamport  &  Holt  Line? 
A.  It  came  in  an  order  from  Captain  Quy,  which  was  put  on  our  blackboard 
and  remained  there  two  or  three  years. 

Q.  Who  is  Captain  Guy?  A.  I  consider  him  the  general  superintendent  of 
the  Lamport  &  Holt  Line. 

Q.  You  have  known  him  for  some  time?  A.  Yes,  I  have  known  him  off  and 
on  ever  since  he  came  here. 

Q.  How  long  is  that?    A.  I  don't  recollect,  it  is  years. 

Q.  When  you  got  up  to  Liberty  Island  anchorage  grounds,  near  Liberty 
Island,  there  were  no  orders  there  from  Captain  Guy  or  the  Lamport  &  Holt 
Line?    A.  No,  sir. 

Q.  What  did  you  say,  if  anything,  to  the  captain  of  the  Cervantes  after 
you  came  to  an  anchor?    A.  I  notified  him  that  my  duty  was  done. 

Q,  Tell  us  what  you  meant  by  that»  and  give  us  the  language  as  near  as 
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yoa  can  remember  It?  A.  Well,  certainly  the  captain  gave  the  order;  he 
says.  There  is  no  order  for  as  to  go  in,  and  certainly  it  is  customary  and 
we  will  have  to  let  go  on  the  anchor.  'All  right,  sir.'  We  let  go  of  the  anchor. 
The  sun  was  just  going  down,  and  after  the  ship  had  got  all  her  anchors  and 
chains  out  I  said,  Tou  understand  that  my  duty  is  done* ;  he  said,  *I  under- 
stand that,  pilot,  very  well ;  and*  he  says  'I  have  orders  from  my  owners  not 
to  allow  the  pilot  to  go  ashore  out  of  this  ship  until  she  is  fast  to  the  dock.' 

Q.  What  did  you  say  to  that?  A.  Well  I  saw  that  he  very  well  understood 
me ;  I  said,  'Captain,  that  means  for  me  to  stop  here  until  this  ship  goes  to 
the  dock?'    That  is  the  language  as  well  as  I  remember,  that  was  passed. 

Q.  Did  you  agree  to  stay?  A.  Certainly  sir;  we  have  to  stay,  according  to 
our  law. 

Q.  How  long  did  you  stay?  A.  I  remained  there  until  it  was  I  think  20 
minutes  past  one  next  day;  it  was  round  about  that  time  the  steamboat— 
and  one  of  Mr.  Quy's  men  came  off. 

Q.  A  tug  came  alongside?    A.  A  tug  come  alongside." 

The  steamer  master's  version  of  what  happened  is: 

"On  arrival  off  Liberty  Id.  and  not  finding  any  orders  awaiting  us,  I  said 
to  the  Pilot  that  we  must  anchor  as  I  did  not  know  what  berth  we  would  be 
going  to. 

After  anchoring  he  notified  me  that  his  duty  was  done  and  he  would  go 
on  shore  as  soon  as  he  could  get  a  passing  tug  to  take  him  off.  I  replied  that 
we  would  be  docking  next  morning  and  you  must  remain  on  board  to  take  me 
off  the  dock,  when  the  Tug  Boat  captain  will  help  me  to  dock  the  ship  for 
I  haye  orders  not  to  allow  the  Pilot  to  leave  the  ship  until  she  is  at  the 
dock. 

He  agreed  to  this  and  said  he  would  be  entitled  to  detention  money.  I 
answered.  Ton  will  be  paid  that  Nothing  was  said  about  transporting  money 
then. 

On  arriyal  off  the  dock  next  day  some  time  after  noon,  I  told  him  that  the 
Tug  Boat  Captain  ft  I  would  dock  the  ship,  and  the  Pilot  then  left  the  Bridge 
and  when  we  were  fast  I  signed  his  card  for  Sandy  Hook  Pilotage  and  draft 
of  water  and  I  think  one  day's  detention. 

The  Pilot  boarded  us  off  Sandy  Hook,  he  says  W  South,  about  5  P.  M.  on 
May  80th,  1908,  and  we  passed  Sandy  Hook  about  5.20  P.  M.  (our  time)  and 
were  at  Quarantine  at  &15  P.  M.  and  anchored  off  Liberty  at  about  7  P.  M. 
About  Noon  on  the  81st  the  Tug  came  off  with  our  orders  but  I  do  not  now 
remember  if  they  were  handed  to  me  by  Mr.  Russell  or  the  Captain  of  the  tug, 
it  is  generally  the  latter  that  gives  them  to  us  in  an  envelope.  I  most  cer* 
tainly  did  not  tell  the  Pilot  to  dock  the  ship,  but  to  take  her  off  the  dock  when 
as  previously  said  the  Tug  Boat  Captain  and  myself  docked  her  he  giving 
his  orders  to  the  Tug  and  I  directing  the  Officers  the  Pilot  not  being  on  the 
Bridge.- 

The  Hbellant,  when  he  was  about  leaving  the  vessel,  asked  the 
master  to  sign  a  card  showing  that  he  was  entitled  to  the  fees  in 
question.  This  the  master  refused  to  do  saying  that  he  had  orders 
to  sign  for  pilotage  only  and  that  the  other  charges  would  be  at- 
tended to  by  the  superintendent  or  port  captain. 

The  claim  for  detention  money  is  based  upon  the  request  of  the 
master  that  the  pilot  remain  on  board  until  the  ship  should  be 
docked.  It  is  urged  by  the  claimant  that  the  master  had  no  author- 
ity to  bind  the  ship  for  this,  but  that  contention  has  little  to  recom- 
mend it.  He  was  undoubtedly  acting  within  the  scope  of  his  au- 
thority for  the  benefit  of  the  ship  and  owner  and  his  acts  must  be 
regarded  as  authoritative.  In  pilotage  cases  resort  may  be  had  to 
the  vessel,  or  the  owner  or  master.    Benedict's  Admy.  §§  289,  391. 

The  question  on  this  branch  of  the  case  is,  was  the  pilot's  duty 
finished  when  he  anchored  the  vessel.    If,  at  that  time,  he  had  fully 
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earned  his  pilotage  fees,  he  is  clearly  entitled  to  extra  compensa- 
tion for  detention.  As  appears  above,  if  the  master  requested  the 
Kilot  to  moor  at  any  place  within  Sandy  Hook,  without  regard  to 
Few  York  or  Quarantine,  he  became  entitled  to  his  discharge  and 
regular  fees.  Not  having  done  so,  the  question  remains,  how  long 
could  the  vessel  detain  the  pilot,  under  the  law,  in  order  to  enable 
him  to  earn  his  pilotage  fees.  This  is  not  explicitly  determined  by 
the  statute  in  connection  with  detention  but  in  the  provision  for 
transporting  vessels  in  the  harbor,  it  is  said  : 

"EZzcept  such  yessel  shall  have  arrived,  or  is  ready  and  bound  to  sea,  on 
the  day  such  services  for  transportation  are  rendered ;  but  if  the  services  are 
rendered  thereafter,  such  payment  shall  be  made." 

Using  the  day  in  the  sense  of  beginning  at  12  o'clock  A.  M.  and 
ending  at  12  o'clock  midnight,  as  it  should  in  a  case  of  this  kind  (8 
Amer.  &  Eng.  Enc.  of  Law  [2d  Ed.]  737  et  seq.),  it  would  seem 
that  a  pilot,  in  the  absence  of  the  extraordinary  circumstances  pro- 
vided for  by  statute,  contracts  to  devote  the  whole  day  to  the  service 
of  the  ship,  if  required,  and  no  more.  When,  therefore,  the  mas- 
ter requested  the  pilot  to  remain  and  detained  him  in  the  service 
until  the  next  day,  the  statute  providing  for  extra  compensation  be- 
comes operative  and  the  pilot  entitled  to  recover  for  detention. 
It  was  not  reasonable  that  the  master  should  have  the  privilege 
of  detaining  him  on  board  beyond  a  fixed  time  without  extra  com- 
pensation. The  master  recognized  this  obligation  and  said  it  would 
be  settled  but  that  he  was  prohibited  from  signing  a  bill  for  the 
services. 

With  respect  to  the  charge  of  $5  for  transporting  the  ship,  it 
seems  that  the  same  principle  should  be  applied.  If  the  services  had 
been  rendered  on  the  day  of  the  vessel's  arrival  in  port,  doubtless 
the  pilotage  fee  would  be  regarded  as  sufficient  to  cover  such  serv- 
ice under  the  statute,  but  when  the  vessel  was  not  ready  to  have  the 
service  performed  in  legal  connection  with  the  pilotage,  the  charge 
for  moving  was  apparently  for  a  new  service,  entitling  the  pilot  to 
the  extra  compensation  demanded. 

Decree  for  the  libellant  for  $8. 


LA  GASGOONB. 

(District  CJourt,  S.  D.  New  York.    March  7,  1905.) 

Shippino— Ejection  or  Passknoeb— Bbbaoh  or  Oontbaot  Mads  bt  Passagb 
Ticket. 

Libelant,  while  in  New  Orleans,  was  furnished,  under  a  contract,  with« 
a  steamship  ticket  from  New  York  to  Havre  on  the  respondent  vessel,, 
which,  at  his  request  by  telegram,  was  extended  by  the  claimant  It 
appeared  that  afterwards,  at  the  request  of  the  person  who  had  engaged 
the  passage,  the  ticket  was  canceled ;  but  libelant  was  not  notified,  and,, 
on  his  presenting  it  at  the  New  York  o^ce  of  claimant,  it  was  accepted^ 
and  he  was  assigned  a  berth,  and  went  on  board  with  his  effects.  A  few- 
minutes  before  the  vensel  sailed,  libelant  was  notified  that  the  ticket  wa9 
not  good;  and,  being  unable  to  then  pay  the  fare  demanded,  he  waB 
ejected  from  the  yessel,  with  a  part  of  his  baggage.    Held,  that  under 

1«6  P.— «7 
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such  facts  1m  was  entitled  to  remain,  and  his  ejection  was  wrongfol,  and 
that  he  wa9  entitled  to  recover  9600  for  the  indignity  put  upon  hlin,  to- 
gether with  his  expenses  during  the  time  he  was  delayed,  and  the  cost 
of  a  new  ticket 

In  Admiralty.  Suit  by  passenger  to  recover  damages  for  ejection 
from  steamship. 

Charles  Le  Barbier,  for  libellant« 
Edward  K.  Jones,  for  claimant. 

ADAMS,  District  Judge.  This  action  was  brought  by  Eugene 
Roumegoux  to  recover  from  the  steamship  La  Gascogne,  the  damages 
alleged  to  have  been  suffered  by  him,  to  the  extent  of  $25,000,  in 
consequexice  of  his  expulsion  from  the  steamship  as  she  was  about 
sailing,  at  10  o'clock  in  the  morning  of  the  31st  day  of  January, 
1901.  The  claimant.  La  Compagnie  Gcnerale  Transatlantique,  al- 
leges that  the  ticket  which  the  libellant  presented  to  the  company, 
and  in  accordance  with  which  he  received  accommodation  on  the 
steamship,  was  not  good  because  issued  by  a  clerk  in  the  claimant's 
office,  who  was  without  authority,  and  that  the  expulsion  was  with- 
out undue  force  and  justified. 

The  testimony  shows  that  the  libellant,  a  lyric  artist  and  stage 
manager,  was  engaged  by  one  Henry  Berriel  of  New  Orleans  as 
stage  manager  for  a  season  of  French  Opera,  beginning  December 
4,  1900.  On  December  21st  1900,  the  contract,  having  been  found 
unsatisfactory,  was  cancelled  by  mutual  consent,  and  provision 
made  that  the  services  were  to  end  on  the  23rd  of  December,  1900. 
It  was  also  provided  that  a  certain  sum  of  money  should  be  paid  to 
the  libellant  and  transportation  furnished  him  from  New  Orleans 
to  Paris,  by  rail  to  New  York  and  thence  by  the  steamship  L'Aqui- 
taine  to  Havre  and  by  rail  from  there  to  Paris.  On  December  31st 
1900,  tickets  were  delivered  to  the  libellant  for  the  railroad  trans- 
portation and  a  ticket  for  the  steamship  La  Gascogne,  instead  of 
L'Aquitaine.  These  tickets  were  accepted  by  the  libellant  and  the 
same  day  he  sent  a  telegram  to  the  agent  of  the  claimant  in  New 
York  asking  that  the  time  of  the  steamship  ticket  be  extended  to 
cover  all  of  January.  Later  in  the  day,  he  called  at  the  claimant's 
office  in  New  Orleans  and  received  a  reply  telegram  Ranting  his 
request.  He  also  succeeded  in  having  the  time  of  his  railroad  trans- 
portation to  New  York  extended.  He  remained  in  New  Orleans 
until  January  28th  when  he  started  for  New  York  and  arrived  there 
about  noon  of  January  30th.  The  next  morning  he  went  to  the 
office  of  the  steamship  company  and  exhibited  his  original  ticket 
and  the  telegram  extending  the  same  to  cover  all  January.  He 
was  referred  to  an  employee,  one  Dewar,  who  after  examining  ticket 
and  telegram,  wrote  across  the  face  of  the  ticket  "Seen,  good  for 
La  Gascogne,  sailing  January  31,  1901.  Berth  173."  The  libellant 
then  went  to  the  steamship,  and  had  a  trunk  checked  and  his  other 
baggage,  consisting  of  a  small  trunk,  valise  and  hat  box,  brought 
to  the  state-room  in  which  the  assigned  berth  was  situated.  After 
placing  in  the  room  from  his  state-room  baggage  a  few  articles  for 
personal  use,  he  went  on  deck.    This  was  about  9  o'clock  and  as 
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the  steamship  was  scheduled  to  sail  at  10  o'clock,  he  walked  the 
deck  with  a  friend,  who  had  come  to  see  him  off.  Shortly  before 
sailinjg^  time/Dewar  came  up  to  him,  saying  the  purser  wished  to 
see  his  ticket  ^nd  the  libellant  delivered  it  to  him.  Dewar  went  off 
but  returned  very  shortly  saying  the  ticket  was  not  good  and  the 
libellant  must  either  pay  his  passage  or  go  ashore.  The  libellant 
protested  and  demanded  the  return  of  his  ticket  which  was  refused. 
He  then  offered  a  draft  he  had  in  his  pocket,  drawn  by  a  New  Or- 
leax^  bank  on  Le  Comptoir  a'Bcompte  of  Paris,  payable  to  his  order 
for  a  sum  in  excess  of  the  price  of  the  passage,  saying,  however, 
that  he  reserved  the  right  to  adjust  the  matter  subsequently  with 
the  main  office  of  the  steamship  company  in  Paris.  The  offer  was 
refused,  his  ticket  was  returned  to  him,  and  he  was  removed  from 
the  steamship,  with  his  cabin  baggage. 

He  claims  that  the  removal  was  accomplished  just  as  the  steam- 
ship was  sailing,  with  considerable  viqlence,  by  two  sailors,  one 
seizing  him  by  each  shoulder.  The  claimant  contends  that  no  force 
was  used  but  that  he  went  off  quietly  and  his  baggage  was  taken 
with  him,  excepting  the  trunk  which  had  been  taken  into  the  hold. 
This  was  carried  to  Prance  and  subsequently  delivered  to  him  there. 
He  claims  that  he  was  left  in  New  York  with  insufficient  clothing, 
even  his  overcoat  having  been  carried  away,  so  that  he  was  obliged 
to  expend  about  $50  to  obtain  requisite  clothing  for  use  in  New 
York,  while  he  was  necessarily  detained  there  awaiting  the  receipt 
of  funds  from  France. 

After  his  expulsion  from  La  Gascogne,  he  consulted  an  attorney 
in  New  York  and  through  him  an  offer  was  obtained  from  the  claim- 
ant to  forward  him  on  the  steamship  La  Bretagne,  sailing  from  New 
York  February  7th  1901,  but  this  offer  the  libellant  declined  lest 
he  should  compromise  in  some  way  his  right  of  action  for  the  ex- 
pulsion. He  did  not  sail  until  February  28th  1901,  when  he  took 
passage  in  La  Gascogne,  paying  for  his  ticket. 

Upon  his  return  to  Paris,  the  libellant  instituted  proceedings 
against  the  claimant  but  these  were  discontinued  by  him,  a  right  to 
prosecute  elsewhere  being  reserved.  Costs  were  adjudged  against 
him  in  such  action  to  the  extent  of  $50. 

The  action  was  subsequently  brought  in  this  court. 

The  claimant's  defence  in  substance  is,  that  Berriel,  who  had 
some  arrangement  with  the  claimant  for  furnishing  transportation 
to  his  employees,  gave  an  order  on  it  for  a  2nd  class  passage  on 
L'Aquitaine,  with  a  provision  that  if  the  libellant  missed  that  steam- 
ship, the  claimant  should  furnish  him  with  a  ticket  for  the  follow- 
ing one.  It  is  contended  that  Berriel  intended  that  the  time  for  de- 
parture should  be  limited  to  January  3rd,  and  notified  the  claimant 
that  if  it  were  extended  beyond  such  time,  he  would  not  pay  for 
the  passage  and  that  notwithstanding  the  limitation,  the  libellant 
planned  to  outwit  Berriel  and  remain  in  this  country  to  suit  his  con- 
venience. It  is  further  contended  that  the  extension  obtained  for  all 
of  January  was  without  Berriel's  knowledge,  and  that  when  he 
heard  of  it,  he  repudiated  the  arrangement  as  far  as  he  was  con- 
cerned.    On  the  4th  of  January,  the  claimant  telegraphed  to  its 
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New  Orleans  agent,  that  the  libellant's  passage  was  cancelled  and 
directed  the  agent  to  return  the  ticket. 

The  libellant  contends  that  he  was  never  notified  that  his  ticket 
was  cancelled.  Two  witnesses  for  the  claimant  testified  that  he  was 
advised  of  such  action.  The  testimony  of  the  libellant  was  not  cred- 
ible in  all  respects  but  I  think  in  this  particular  that  he  was  right. 
His  actions  tend  strongly  to  support  his  contention  that  he  did  not 
know  there  would  be  any  difficulty  about  his  taking  the  later  pas- 
sage, as  far  as  Berriel  was  concerned,  and  the  claimant  was  at  least 
negligent  in  not  taking  proper  steps  to  carry  out  Berriel's  wishes. 

The  claimant  also  contends  that  the  clerk  in  its  office  who  handed 
the  ticket  to  the  libellant  was  acting  without  authority,  but  he  was 
apparently  proceeding  within  the  scope  of  his  duties  when  he  is- 
sued the  ticket  and  it  seems  to  me  that  the  libellant  was  entitled  to 
the  passage.  In  any  event,  the  ticket  was  accepted,  the  libellant 
duly  installed  as  a  passenger  on  the  vessel  and  acquired  the  rights 
incident  thereto.  The  contract  was  in  force  when  the  libellant  was 
expqlled  from  the  vessel. 

It  only  remains  to  consider  the  question  of  damages. 

The  libellant  having  been  deprived  of  his  ticket  and  compelled  to 
purchase  another,  is  entitled  to  be  reimbursed  in  such  respect.  It 
appears  that  he  was  compelled  to  pay  $50  for  his  passage.  This 
amount  with  interest  he  should  recover. 

The  libellant  was  undoubtedly  humiliated  and  his  feelings  injured 
by  the  tortious  acts  of  the  agents  of  the  vessel.  For  such  wrongs,  I 
consider  that  he  should  be  paid  $500.  I  see  no  necessity  for  going 
beyond  these  sums  in  arriving  at  the  libellanfs  damages.  I  assess 
the  sum  of  $500,  not  for  any  violence  done  to  him  but  because  of  the 
indignity  he  suffered  in. being  obliged  to  leave  the  vessel,  when  he 
was  entitled  to  be  carried  on  her. 

The  libellant  was  offered  passage  by  the  claimant  and  could  have 
gone  to  France  on  the  steamer  sailing  February  7th.  He  refused  to 
go  then,  because,  he  says,  the  offer  to  send  him  did  not  include 
reparation  for  the  injury  done  him,  but  his  going  would  not  have 
deprived  him  of  the  rieht  to  seek  such  redress  as  the  circumstances 
warranted.  I  do  not  think  he  should  be  allowed  for  what  happened 
thereafter,  even  if  his  claim  in  such  respect  can  be  substantiated, 
which  the  evidence,  in  connection  with  his  bearing,  does  not  indi- 
cate. His  testimony  as  to  what  he  could  have  earned  is  very  indefi- 
nite and  unsatisfactory  and,  in  my  judgment,  he  will  be  amply  com- 
pensated for  the  injury  he  has  suffered  by  the  above  allowance,  ex- 
cepting for  the  necessary  disbursements  made  in  New  York  be- 
tween the  day  of  his  expulsion  and  the  time  he  might  have  sailed  on 
the  7th  of  February.  The  testimony  shows  that  he  spent  from  $60 
to  $75.    The  former  sum  is  the  proper  one  to  allow,  with  interest. 

Decree  for  the  libellant  for  $610,  with  interest  on  $50  from  Feb- 
ruary 28th  1901,  the  date  of  the  purchase  of  his  new  ticket,  and  on 
$60  from  February  7th  1901.  From  the  $610  herein  provided  for, 
the  claimant  is  entitled  to  a  reduction  of  $50,  with  interest,  the 
amount  of  the  judgment  recovered  against  the  libellant  in  Paris  in 
his  action  there.    During  the  proceedings  here,  it  was  stipulated  in 
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cotirt  that  if  any  recovery  should  be  allowed  to  the  libellanti  the 
claimant  would  be  entitled  to  offset  this  amount. 

Decree  for  libellant  in  conformity  herewith,  to  be  settled  upon 
one  day's  notice. 


DUFF  y.  GILLILAND  et  aL 
(Circuit  Oonrt,  W.  D.  Pennsylvania.  'February  20,  1905.) 

1.  Oanoeixation  of  CoNTBAcr—GBonNDft— Construction. 

A  contract  assigned  the  legal  title  to  a  patent  for  a  gas  producer  to  a 
trustee  for  tbe  benefit  of  a  corporation,  In  consideration  of  the  payment 
by  the  assignee  of  a  stipulated  share  of  all  royalties  received  from 
licenses.  The  company  subsequently  found  It  desirable,  for  the  purpose 
of  Introducing  the  Invention,  to  build  the  producers  Itself,  and  engaged 
In  such  business  at  a  profit,  granting  licenses  to  those  for  whom  It  built 
The  contract  contained  no  provision  respecting  such  building  operations 
which  were  not  at  that  time  contemplated,  but  the  patentee  was  fully 
advised  of  the  company's  action,  and  from  time  to  time  expressed  his 
approval  thereof.  He  also  acquiesced  In  the  substitution  of  a  new  trustee 
who  paid  a  large  sum  for  an  Interest  In  the  company  and  In  the  patent 
Held,  that  In  tiie  absence  of  any  provision  In  the  contract,  and  under 
the  facts  shown,  the  building  operations  of  the  company  did  not  constitute 
a  violation  of  the  contract  which  entitled  the  patentee  to  a  cancellation 
thereof,  nor  was  he  entitled  thereunder  to  a  share  of  the  profits  from 
such  business. 

2.  Same. 

A  provision  of  the  contract  requiring  the  company  to  keep  accounts 
showing  the  licenses  granted  which  should  be  subject  to  the  Inspection 
of  the  patentee  did  not  give  him  the  right  to  Inspection  of  the  books  cover- 
ing the  construction  work,  and  a  refusal  to  permit  such  Inspection  there- 
fore constituted  no  ground  for  cancellation  of  the  contract 

In  Equity. 

Kay,  Totten  &  Winter,  for  complainant 
Baicewell  &  Byrnes,  for  respondents. 

BUFFINGTON,  District  Judge.  This  is  a  bill  In  equity  brought 
by  Edward  James  Duff  against  Alexander  GiUiland,  as  trustee,  and 
against  him  and  his  partners,  doing  business  as  the  Duff  Patents 
Company.  The  bill  concerns  a  certain  patent  (No.  617,271)  granted 
to  complainant  for  an  improvement  in  gas  producers,  the  legal  title 
to  which  is  now  vested  in  said  Gilliland,  trustee,  by  virtue  of  a  writ- 
ten instrument  which  stipulates  for  the  payment  of  royalties  to 
complainant.    The  bill  prays  for  relief  as  follows : 

"(1)  That  the  defendants  may  be  decreed  to  account  for  and  pay  unto  your 
orator  one-third  of  all  the  profits  and  benefits,  or  the  entire  revenue,  made  by 
these  defendants  In  the  granting  of  licensee,  and  the  manufacture  and  sale 
of  gas  producers  made  in  accordance  with  said  letters  patent.  (2)  That  the 
said  Alexander  OUUland,  trustee,  one  of  said  defendants,  be  ordered  to  reassign 
unto  your  orator  the  entire  right,  title,  and  interest  In  and  to  said  letters 
patent ;  that  the  said  agreement  may  be  canceled  and  declared  null  and  void, 
and  it  b«  decreed  that  all  rights  granted  thereunder  unto  these  defendants 
have  reverted  unto  your  orator  In  accordance  with  the  terms  thereof,  and 
that  your  orator  be  put  In  full  possession  of  the  powers  and  rights  under 
said  letters  patent,  the  same  as  if  said  agreement  had  not  been  entered  inta" 
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The  facts  in  the  case  are  that  the  complainant,  a  resident  of  Great 
Britain,  invented  a  gas  producer,  and  on  March  27,  1894,  received  a 
United  States  patent,  as  above,  for  the  same.  Pending  the  grant  of 
his  patent,  he  entered  into  negotiations  with  his  brother  Alfred 
B.  Duff  and  certain  relatives  named  Bradley,  with  a  view  to  intro- 
ducing his  invention  in  the  United  States,  which  resulted  in  the 
agreement  following,  which  all  parties  signed : 

*'Whereas  Letters  Patent  ot  the  United  States  No.  617,271,  were  granted 
on  the  27th  day  of  March,  1894,  to  Edward  James  Duff,  now  of  478  Stockport 
Road,  Longslght,  Manchester,  in  the  CJounty  of  Lancaster,  England,  party  of 
the  first  part,  for  an  improvement  in  gas  producers.  And  whereas,  Alfred 
Barker  Duff,  of  Allegheny,  in  the  Coun^  of  Allegheny,  and  State  of  Pennsyl- 
vania, party  of  the  second  part,  is  desirous  of  acquiring  the  entire  right,  title 
and  Interest  in  and  to  said  Letters  Patent,  to  have  and  to  hold  the  same  In 
trust  as  hereinafter  mentioned.  Now  therefore,  these  presents  witness,  that 
the  said  party  of  the  first  part,  for  and  in  consideration  of  the  sum  of  one 
dollar  to  him  in  hand  paid  by  the  said  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  has  sold,  assigned,  transferred,  and  set  over, 
and  does  hereby  sell,  assign,  transfer,  and  set  over  to  the  said  party  of  the 
second  part  the  entire  right,  title  and  interest,  in  and  to  said  letters  patent 
No.  517,271,  the  same  to  be  held  by  the  said  Alfred  Barker  Duff,  his  legal 
r^resentativee  and  assigns,  party  of  the  second  part,  as  aforesaid.  In  trust 
and  for  the  use  of  James  Anderson  Bradley,  William  Henry  Bradley,  Alfred 
Barker  Duff  and  William  Chapman  Bradley,  their  legal  representatives  and 
assigns,  all  of  Allegheny  aforesaid,  partners  doing  business  under  the  firm 
name  of  the  Duff  Patents  Company,  to  the  full  end  of  the  term  for  which  said 
letters  patent  are  granted;  upon  condition,  nevertheless,  and  It  is  hereby 
covenanted  and  agreed  by  the  said  party  of  the  second  part,  for  and  in  con- 
sideration of  the  foregoing  assignment,  to  and  with  the  said  party  of  the 
first  part,  his  legal  representatives  and  assigns.  First  That  the  said  party  of 
the  second  part  his  legal  representatives  and  assigns,  shall  not  sell  or  transfer 
the  right  title  and  Interest  in  and  to  said  letters  patent,  or  any  part  tbo-eof, 
without  the  written  consent  of  the  said  first  party,  his  legal  r^resentativee  and 
assigns,  first  obtained,  excepting  that  the  said  party  of  the  second  part  shall 
have  full  power  to  grant  licenses  onder  said  letters  patent  for  single  states 
or  territories  of  the  United  States  of  America,  upon  terms  and  conditions 
to  be  determined  in  and  by  his  sole  discretion.  Second.  That  the  said  party 
of  the  second  part,  his  legal  representatives  and  assigns,  shall  pay  at  cause 
to  be  paid  to  the  said  party  of  the  first  part,  his  legal  representatives  and 
assigns,  one-third  of  the  gross  payments  and  each  of  them  received  by  the 
said  party  of  the  second  part,  his  legal  representatives  and  assigns,  for  and 
under  each  of  said  licenses  which  may  be  granted  by  the  said  party  of  the 
second  part  under  said  letters  patent  Third.  That  the  said  parly  of  the  sec- 
ond part,  his  legal  representatives  and  assigns,  shall  keep  proper  books  of 
accounts  in  which  shall  be  clearly  recorded  all  their  transactions  under  this 
agreement  and  In  regard  to  the  grant  of  licenses  under  said  letters  patent, 
which  accounts  shall  be  audited  every  six  months,  and  a  copy  of  certified 
balance  sheets,  together  with  full  statement  of  all  licensee  and  sales  effected, 
shall  Immediately  afterwards  be  sent  to  the  said  party  of  the  first  part,  his 
legal  representatives  or  assigns;  at  the  same  time  there  shall  also  be  paid 
to  the  said  party  of  the  first  part,  his  legal  representatives  and  assigns,  the 
amount  due  him  under  article  two  of  this  agreement  Fourth.  That  the  said 
party  of  the  first  part  shall  have  the  right  either  personally  or  by  his  attorney, 
to  make  an  examination  of  all  books,  accounts  and  documents  relating  to 
the  business  transactions  of  the  said  party  of  the  second  part,  his  legal  rep- 
resentatives and  assigns,  relating  to  the  sale  of  rights  and  licenses  under 
said  letters  patent,  and  the  said  party  of  the  second  part  hereby  agrees  to 
give  all  the  assistance  In  his  power  to  make  such  examination  exhaustive. 
Fifth.  That  In  case  the  amount  paid  by  the  said  party  of  the  second  part, 
his  legal  representatives  and  assigns  to  the  said  party  of  the  first  pairt,  under 
this  arrangement,  shall  not,  at  the  end  of  two  years  from  the  date  hereof, 
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amount  to  the  stun  of  at  least  three  hundred  and  fifty  pounds  sterling,  or 
should  the  party  of  the  second  part,  his  legal  representatires  and  assigns,  fall 
to  comply  with  the  conditions  and  agreements  herein  contained,  or  any  of 
them,  then  the  said  party  of  the  first  part,  his  legal  representatives  and 
assigns,  shall  have  the  right  to  recover  all  the  rights,  title  and  interest  in 
said  letters  patent,  and  the  same  shall  revert  to  him,  his  legal  representatives 
and  assigns,  upon  notice  in  writing  to  that  effect  being  served  upon  the  said 
party  of  the  second  part,  his  legal  representatives  and  assigns,  excepting  that 
nothing  herein  contained  shall  be  so  construed  as  to  impair  any  grants  or 
licenses  which  at  that  time  shall  have  been  granted  by  the  said  party  of  the 
second  part  under  said  letters  patent  and  under  this  agreement,  nor  shall 
the  right  of  the  said  party  of  the  second  part,  his  legal  representatives  and 
assigns,  to  collect  and  receive  royalty  under  such  vested  licenses  and  grants, 
as  hereinbefore  provided,  be  impaired  or  called  in  question  by  the  said  rever- 
sion. In  testimony  whereof  the  said  parties  have  hereunto  set  their  hands 
and  seals  this  6th  day  of  August,  A.  D.  1894." 

In  our  view  of  the  facts,  we  find  nothing  to  take  the  case  out  of 
the  rule  that  all  prior  negotiations  merged  in  this  written  contract. 
Krueger  v.  Nicola,  206  Pa.  38,  54  Atl.  494;  Russell  v.  Glassworks,  6 
Pa.  Super.  Ct.  118.  That  instrument  is  therefore  the  definition  of 
the  rights  of  the  parties.  The  proofs  show  that  when  it  was  made 
the  Duff  Patents  Company  was  not  engaged  in  building  gas  produ- 
cers, and  that  its  early  efforts  were  all  directed  to  granting  licenses. 
But  it  was  soon  found  the  company  itself  would  have  to  build. 
Thus  Alfred  B.  Duff,  the  trustee,  whose  conduct  throughout  the 
whole  affair  the  complainant  commends,  in  a  letter  dated  May  17, 
1896,  describes  how,  in  the  efforts  to  introduce  the  producer  at 
Syracuse,  N.  Y.,  the  company  was  forced  against  its  will  to  do  so. 
He  says: 

"They  [the  proposed  licensees]  wanted  us  to  do  our  own  building,  though 
I  would  much  prefer  not  to;  yet  it  seems  our  only  salvation,  unless  we  let 
Smythe  get  onto  the  deal  which  would  never  do  and  they  have  an  idea  we 
should  do  the  work  the  best,  seeing  it  is  our  producer." 

It  also  appears  that  an  arrangement  to  grant  licenses  made  with 
Swindells,  an  extensive  building  firm,  was  not  satisfactory,  and  re- 
sulted in  their  substituting  a  producer  of  their  own  instead  of  the 
Duff.    Thus  in  the  same  letter  Mr.  Duff  says : 

"They  have  written  Swindell  about  our  producer  and  he  ran  It  down  and 
recommended  his  own,  stating  they  would  call  and  see  them  at  an  early  date. 
This  is  a  nice  way  to  represent  us  and  the  sooner  he  is  stopped  the  better. 
He  Just  advertises  our  producer  to  find  out  who  wants  producers  and  then 
pushes  his  own.'' 

The  outcome  was,  the  Duff  Patents  Company  began  taking  con- 
tracts in  many  cases  for  the  erection  of  producers.  They  sublet  the 
bricklaying,  obtained  castings  and  other  details  from  foundrymen, 
and  furnished  the  plans,  engineering  oversight,  and  men  to  put  the 
plant  in  operation  when  finished,  themselves.  It  also  appears  that, 
in  addition,  they  granted  licenses  where  they  could.  It  is  proper  to 
say  that  a  difference  of  opinion  existed  as  to  the  wisdom  of  the  pol- 
icy of  themselves  building.  E.  J.  Duff  claimed  the  proper  plan  for 
the  company  was  to  grant  licenses  and  abstain  from  building,  which 
latter,  he  claimed,  alienated  builders.  He  also  claimed  builoing  was 
not  within  the  purview  of  the  agreement.  The  testimony  of  seem- 
ingly disinterested  witnesses  is  that  the  producer  could  not  have 
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been  introduced  unless  the  company  itself  built  it.  That  complain- 
ant was  fully  cognizant  that  the  Duff  Company  was  doing  con- 
struction work,  and  making  large  profits  therefrom,  is  also  shown. 
In  November,  1897,  a  correspondence  was  had  between  him  and 
the  company,  looking  to  a  sale  by  the  latter  to  an  English  company 
of  its  construction  business  and  the  patent.  Under  date  of  Novem- 
ber 18th,  the  Duff  Patents  Company  sent  him  a  statement  of  its 
building  operations,  showing  a  profit  during  1896  and  10  months 
of  1897  of  almost  $7,000.  Not  only  so,  but  the  complainant  admits 
the  idea  had  occurred  to  him  as  early  as  1897  that  he  should  claim 
a  share  in  such  construction  profits ;  and,  according  to  his  brother's 
testimony,  this  contention  was  brought  to  the  attention  of  his  part- 
ners, and  by  them  rejected.  It  will  therefore  appear,  taking  the 
complainant's  own  statement,  that  he  knew  of  the  Duff  Company 
engaging  in  construction ;  that  he  knew  they  made  profits  thereby, 
and  that  the  company  denied  his  right  to  participate  therein;  and 
that  he  took  no  steps  to  enforce  such  alleged  rights.  And  more- 
over, whatever  complainant  may  have  supposed  his  rights  to  be,  it 
is  clear  he  acquiesced  in  the  course  followed  by  the  Duff  Patents 
Company,  and  from  time  to  time  commended  its  efforts.  This  state 
of  affairs  continued  until  July,  1899,  when,  owing  to  ill  health.  A,  B. 
Duff  was  compelled  to  retire  from  business.  He  thereupon  sold 
out  his  interest  in  the  patent  and  in  the  Duff  Patents  Company,  for 
some  $11,000,  to  Alexander  Gilliland.  By  a  paper  dated  July  5, 
1899,  and  signed  by  the  complainant  and  the  Messrs.  Wallace,  the 
remaining  parties,  A.  B.  Duff  conveyed  his  interest  in  the  patent  to 
Alexander  Gilliland,  who  was  substituted  for  A.  B.  Duff  as  trus- 
tee. Not  only  did  Gilliland  pay  a  large  sum  of  money  for  the  inter- 
est in  the  patent  and  in  the  construction  business  of  the  Duff  Pat- 
ents Company,  but,  as  we  have  seen,  E.  T.  Duff  had  knowledge  of 
such  construction  business,  and  impliedly  approved  of  the  same. 
His  letter  of  July  22,  1899,  just  following  the  assignment,  states  his 
position,  and  shows  he  made  no  objections  to  the  construction  oper- 
ations theretofore  carried  on.  Thus,  speaking  of  his  brother's  retire- 
ment, he  says : 

"My  regret  1b  the  greater  that  It  has  been  forced  npon  him  by  111  health, 
and  I  know  it  Is  a  great  grief  to  him  to  give  It  up  after  all  the  hard  pioneer 
work  and  at  the  time  of  its  assured  success.  I  can  only  hope  that  by  the 
knowledge  you  have  all  obtained  by  experience  and  by  the  assistance  of  your 
new  partner  you  will  be  able  to  go  on  with  an  Increasing  business.  You  are 
aware  that  owing  to  my  brother  being  trustee  and  his  partners  relatives  I 
made  a  very  easy  agreement  In  which  I  gave  you  great  freedom  and  trusted 
to  your  honesty  and  friendship  In  dealing  fairly  with  me.  This  spirit  has 
I  am  glad  to  say  been  maintained  up  to  now  and  I  trust  will  be  continued  In 
the  future*  There  are  one  or  two  points  of  importance  on  which  I  must  as 
a  matter  of  business  speak  firmly  about  The  first  Is  that  my  royalties  be 
maintained.  The  agreement  was  for  sale  of  royalties  and  I  have  allowed  you 
to  deal  and  build.  I  believe  in  the  past  this  lias  not  affected  me  adversely 
and  so  long  as  it  does  not  do  so  in  the  future  I  shall  not  raise  any  objection. 
The  second  point  is,  and  I  have  noted  it  with  regret,  that  you  have  a  tendency 
to  experiment  with  my  patent.  That  is  to  construct  producers  different  to 
my  patented  design.  If  you  build  a  producer  similar  to  a  design  lately  pre- 
sented to  me  by  my  brother.  It  would  be  an  utter  failure  and  damage  the 
reputation  of  the  'Duff  Producer.'  I  now  as  a  matter  of  pure  business  pre- 
caution warn  you  officially  and  Instruct  you  that  you  must  not  erect  any  new 
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design  or  rarlatloii  from  my  design  without  my  consent  In  writing.    I  am 
mnch  ■nrprlsed  that  yon  should  wish  to  do  such  a  thing." 

Under  date  of  February  5th  of  the  following  year,  in  acknowledg- 
ing receipt  of  $6,700  for  the  half-year  royalty,  he  wrote  the  com- 
pany, "Allow  me  to  congratulate  you  on  a  very  satisfactory  half- 
year's  work,  which  it  is  pleasing  to  note  you  expect  to  maintain 
during  the  present  half-year;"  and  on  August  2d,  acknowledging 
a  check  for  the  next  half-year's  royalty,  of  almost  $10,000,  he  wrote, 
"I  beg  to  congratulate  you  all  on  the  good  way  you  have  improved 
the  business  and  upon  the  good  results  you  have  obtained  and  in 
which  I  share." 

From  these  statements,  it  will  be  seen  that  complainant  knew  the 
company  was  contracting ;  that  he  was  impliedly  encouraging  it  in 
its  efforts ;  that,  if  he  thought  he  was  entitled  under  the  agreement 
to  participate  in  the  profits  of  the  Duff  Patents  Company's  con- 
struction work,  he  was  not  insisting  on  it.  Later  on,  serious  differ- 
ences arose  between  the  parties,  and  friction  followed.  The  com- 
plainant had  declined  to  join  to  the  full  extent  of  one- third  in  the 
expense  of  litigatiug  the  patent.  The  respondents  refused  to  accede 
to  his  request  to  permit  the  use  of  his  patent  in  connection  with  an 
ammonia  extracting  process  he  had,  and  the  relations  between  them 
grew  strained.  These  differences  finally  culminated  in  demands  by 
the  complainant  for  an  accounting  for  one-third  of  the  profits  of 
the  respondent's  construction  business,  and  for  an  inspection  of  the 
books  covering  those  operations.  On  the  part  of  the  respondents 
there  was  a  denial  of  any  right  of  the  complainant  to  share  in  such 
profits,  and  a  refusal  to  allow  him  access  to  any  books  save  the 
stubbook  from  which  licenses  were  issued.  On  the  hearing  it  de- 
veloped that  certain  contested  royalties  had  been  collected,  which 
were  not  accounted  for  in  full  to  complainant,  nor  was  he  informed 
of  the  whole  amount  collected.  While  we  are  not,  in  our  view  of 
the  case,  required  to  pass  upon  the  question  whether  respondents 
had  a  right  to  deduct  the  portions  of  such  royalties  retained  by  them, 
and  we  express  no  opinion  on  that  point,  we  are  free  to  say  there 
was  such  an  absence  of  frankness  on  their  part — if  not,  indeed,  con- 
cealment— as  to  afford  ground  for  much  ot  the  feeling  displayed  in 
this  controversy. 

Under  the  proofs,  is  the  complainant  entitled  to  a  decree  of  cancel- 
lation? After  mature  consideration,  we  are  of  opinion  he  is  not. 
The  question  has  been  raised  in  limine  that  a  court  of  equity  will 
not  lend  its  aid  to  enforce  a  forfeiture ;  citing  Horsburg  v.  Baker,  1 
Pet.  232,  7  L.  Ed.  125;  Marshal  v.  Vicksburg,  16  Wall.  146,  21  L. 
Ed.  121 ;  Jones  v.  Guaranty  &  Indemnity  Co.,  101  U.  S.  622,  25  L. 
Ed.  1030.  But  waiving  for  present  purposes  that  question,  we  are 
of  opinion  such  a  decree  should  not  be  awarded,  because  to  do  so 
would  be  inequitable,  under  the  proofs.  The  agreement  vested  in 
A.  B.  Duff,  as  trustee,  and  later  in  Gilliland,  his  successor,  the  legal 
title  to  this  patent.  The  general  scope  of  the  agreement  contem- 
plated payment  of  a  proportionate  royalty  to  the  complainant.  The 
license  granted  contemplated  the  erection  of  a  structure  of  a  special 
kind.    There  was  no  express  restriction  in  the  paper  preventing  the 
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Duff  Patents  Company  from  building  producers.  So  long  as  they 
did  not  take  advantage  of  the  agreement  and  their  relation  to  the 
patent  to  restrict  licensing  or  to  reduce  the  royalty,  we  see  nothing 
in  the  contract  or  in  the  relation  of  the  parties  to  preclude  them  from 
erecting  such  producers.  And  such  being  the  case,  there  is  no  cov- 
enant, express  or  implied,  in  the  agreement,  which  gave  the  com- 
plainant an  interest  in  the  profits  or  a  liability  for  the  losses  made 
by  the  Duff  Patents  Company  in  such  construction  work.  Indeed, 
the  agreement  is  silent  on  that  point,  and  it  would  seem  that  when 
it  was  made  the  parties  only  contemplated  a  grant  of  licenses,  and 
had  not  considered  engaging  in  erection  work.  But  the  fact  re- 
mains that  as  the  business  progressed  the  Duff  Patents  Company 
did  go  into  construction  work,  and  the  complainant  took  no  steps 
to  prevent  them  from  doing  so.  On  the  contrary,  as  we  have  seen, 
he  encouraged  them  to  proceed ;  and,  while  he  did  nothing  to  in- 
duce Gilliland  to  purchase  an  interest  in  the  company,  he  not  only 
gave  no  intimation  or  notice  at  that  time  of  his  purpose  to  allege 
such  work  as  in  violation  of  the  contract,  but  signified  his  purpose 
to  allow  it  to  be  continued.  Under  these  circumstances,  we  think 
it  would  be  highly  inequitable  for  him  later  to  allege  such  a  course 
of  conduct  as  a  ground  of  forfeiture  and  cancellation.  It  is  con- 
tended, however,  that  Gilliland,  the  new  trustee,  did  not  follow  A.  B. 
Duff's  course,  and  that  he  refused  to  grant  licenses,  unless  in  cases 
when  the  Duff  Patents  Company  got  the  contracts  for  building. 
Granting  for  present  purposes  such  to  be  the  case,  this  did  not  show 
the  building  operations  of  the  Duff  Patents  Company,  when  thty 
did  build  and  paid  a  proper  license  fee,  were  in  violation  of  the  con- 
tract, but,  rather,  that  it  was  exercising  that  right  in  other  respects 
in  an  improper  and  inequitable  way,  and  one  for  which  complainant 
could  hold  it  responsible  in  damages.  The  building  operations 
of  the  company  not  being  illegal  under  the  contract,  we  are  of  opin- 
ion the  complainant  had  no  right  to  participate  in  the  profits  there- 
from, and  consequently  he  had  no  right  to  an  inspection  of  the  books 
covering  such  erection  work.  The  denial  of  his  right  to  such  prof- 
its, and  respondent's  refusal  to  allow  an  inspection  of  books  covering 
their  erection  operations,  therefore  afford  no  ground  for  forfeiture 
and  cancellation. 

The  proofs  therefore  failing  to  sustain  these  fundamental  grounds 
of  relief,  we  are  of  opinion  the  bill  should  be  dismissed.  In  doing  so, 
however,  we  feel  the  action  of  the  respondents  in  failing  to  dis- 
close the  amounts  of  royalties  they  had  received  in  certain  cases 
justifies  this  court  in  dividing  the  costs. 
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(Olrcnlt  Court,  N.  D.  West  Virginia.    March  9,  1905.) 

SiBERB—DxDioATiON— Acceptance— Evidence. 

Where  a  space  in  an  outlying  town  addition  for  a  street  was  marked 
''dosed"  on  the  plat  as  recorded,  and  the  owner  of  the  land  promptly 
asserted  his  ownership  over  it  whenever  occasion  required,  and  it  was 
never  improved  by  the  town,  and  used  by  the  public  only  as  outlying  prop- 
erty connected  with  the  town,  there  was  no  dedication  thereof  suiflcient 
to  subject  It  to  a  highway  easement 

In  Equity. 

V.  B.  Archer,  for  complainant. 

B.  M.  Ambler,  for  defendants. 

JACKSON,  District  Judge.  On  the  22d  day  of  June,  1903,  John 
Shrader  and  wife  conveyed  a  parcel  of  land  situate  where  the  town 
of  Chester  is  located,  in  the  county  of  Hancock,  being  a  strip  of  land 
35  feet  in  width,  and  commencing  at  the  north  line  of  Carolina  ave- 
nue, 15  feet  distant  from  the  west  line  of  First  street,  running  thence 
in  a  northerly  direction,  preserving  the  same  width,  to  the  south 
line  of  Virginia  avenue,  upon  which  there  was  located  one  wooden 
bridge.  On  the  22d  day  of  June,  1901;  John  Shrader  and  wife  con- 
veyed the  same  to  Thomas  C.  Pitcairn,  and  lots  No.  71  and  72,  as 
there  shown  on  the  plan  of  lots  of  the  town  of  Chester,  as  laid  out 
by  James  E.  McDonald  and  John  Shrader.  The  deed  is  of  record  in 
the  office  of  the  clerk  of  the  county  court.  On  the  21st  day  of  Feb- 
ruary, 1901,  John  Shrader  and  wife  conveyed  to  Thomas  C.  Pit- 
cairn lots  45  and  46,  as  shown  on  the  plat  of  the  town  of  Chester. 
It  also  appears  that  John  Shrader  purchased  in  the  year  1896  an 
undivided  one-fourth  interest  in  the  land  where  Chester  is  now 
located.  In  1897  Shrader  purchased  from  James  E.  McDonald  the 
undivided  tKree-fourths  interest  in  the  land  in  the  town  of  Chester, 
whereby  he  became  the  owner  of  all  the  lots  mentioned  in  said  town 
of  Chester  that  had  not  been  previously  conveyed  to  third  parties. 
The  bill  filed  in  this  case  is  to  prevent  the  town  of  Chester  from 
interfering  with  the  rights  of  the  plaintiff,  who  claims,  under  John 
Shrader,  that  portion  of  the  streets  claimed  to  be  First  street,  30 
feet  of  which  was  claimed  to  be  reserved  as  a  passageway  to  the 
bridge.  It  is  claimed  that  that  street  was  never  opened,  and  that 
when  the  plat  was  filed  the  words  marked  "Closed"  were  on  the  plat. 
It  is  also  claimed  that  the  strip  of  15  feet  wide  each  side  of  30  feet 
was  left  to  prevent  a  coterminous  owner  from  using  the  street. 
The  plaintiff  in  this  case  swears  that  his  deeds  cover  lots  Nos.  71 
and  72,  and  also  what  is  known  as  First  street  in  the  town  of  Ches- 
ter, and  also  cover  the  lots  Nos.  45  and  46  in  Shrader's  third  plan  of 
lots,  and  are  a  part  of  the  land  included  in  the  deeds.  John  Shrader 
testifies  that  lots  Nos.  71  and  72,  45,  and  46  were  sold  to  Thomas 
C.  Pitcairn.  Shrader  also  testifies  that  the  lots  were  conveyed  by 
James  E.  McDonald  and  Annie  C.  McDonald,  his  wife,  to  him,  and 
also  testifies  that  the  wooden  bridge  is  located  on  the  30-foot  street. 

It  appears  from  the  evidence  that  the  alleged  plat  claimed  to  be 
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the  plan  of  the  streets  and  alleys  of  the  town  of  Chester  was  re- 
corded August  1,  1896»  and  was  subsequently  recorded  on  the  25th 
day  of  September  following;  the  only  difference  being  that  there  was 
an  acknowledgment  upon  the  plat  that  was  last  recorded  that  James 
E.  McDonald  conveyed  to  John  Shrader  one  undivided  fourth  inter- 
est in  all  of  the  lots  designated  on  theplat  on  the  25th  day  of  June, 
1896,  before  said  plat  was  recorded.  The  recordation  of  these  plats 
may  be  considered  as  a  first  effort  of  dedication  of  the  streets  and 
alleys  in  the  town  of  Chester.  It  appears  from  the  plat  last  recorded 
that  the  street  called  First  street  was  marked  "Closed."  Before  the 
plat  was  recorded  or  filed  in  the  office  of  the  county  clerk  John  Shra- 
der had  acquired  one-fourth  of  the  property  upon  which  the  town  of 
Chester  was  located. 

There  is  no  evidence  tending  to  show  that  John  Shrader  ever 
dedicated  that  portion  of  First  street  claimed  by  the  plaintiffs,  for 
it  was  marked  "Closed"  on  the  plat.  There  has  evidently  been  a 
great  deal  of  looseness  about  this  matter,  as  is  often  the  case  in 
reference  to  the  organization  of  country  towns  and  villages.  This 
is  substantially  the  evidence  in  chief  m  support  of  the  plaintiff's 
contentions.  At  this  point  we  notice  the  evidence  of  the  Honorable 
O.  S.  Marshall,  taken  in  rebuttal.  He  testifies  that  he  was  clerk 
of  the  county  court  of  Hancock  county,  and  his  father  was  deputy 
clerk,  and  that  the  plat  was  recorded  while  he  was  clerk  of  the 
county,  and  the  recording  was  done  by  his  father,  as  deputy  clerk ; 
the  writing  was  in  the  handwriting  of  his  father,  and  the  words 
marked  "Closed"  were  in  the  handwriting  of  his  father.  This  evi- 
dence was  taken  in  rebuttal,  but  it  might  as  well  have  been  taken 
in  chief.  Mr.  Marshall  testifies  that  his  father  was  a  draftsman, 
and  recorded  the  plat  which  is  filed  (Exhibit  6)  with  the  deposition 
of  John  Shrader  on  November  25,  1904.  Mr.  Marshall's  evidence 
clearly  proves  that  when  this  plat  was  filed  the  word  "Closed"  was 
upon  it,  for  the  word  "Closed"  was  in  the  handwriting  of  his  father. 
Of  course,  if  the  word  "Closed"  was  upon  the  plat  as  filed,  there 
could  be  no  possible  dedication  of  the  street,  for  that  must  be  held 
as  a  reservation  of  that  part  of  the  property  described  in  the  plat. 
Another  reason  is  shown  why  this  is  so  by  the  testimony  of  E.  D. 
Marshall,  in  which  he  states  that  Mr.  McDonald  stated  to  him  that 
the  streets  and  alleys  where  they  approach  Mr.  Wm.  P.  Gardner's 
ground,  and  before  they  joined  his  land,  would  be  closed  in  order 
to  compel  him  to  come  to  his  terms  in  relation  to  the  streets  and 
alleys.  This  possibly  is  an  explanation  of  why  First  street  is  marked 
"Closed."  This  is  the  case  as  made  bv  the  plaintiff.  The  conten- 
tion of  the  defendants  is,  and  the  evidence  tends  very  strongly  to 
show,  that  what  is  called  or  known  as  First  street  has  been  used 
by  the  public  generally  as  a  highway  in  that  town  up  until  the 
granting  of  the  injunction  in  this  case.  It  is  contended  by  the 
plaintiff  that  there  is  no  dedication  on  the  part  of  the  owners  of 
this  street  to  the  town  of  Chester  for  the  benefit  of  the  public.  This 
possibly  may  be  true  that  there  was  no  actual  dedication  by  the 
owners  of  the  land,  but  this  evidence  tends  to  show  that  it  has  been 
used  for  years  by  the  public.    It  is  contended  that  there  was  such 
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an  abandonment  upon  the  part  of  the  owners  of  the  property^  and 
an  acquiescence  in  the  use  of  the  property  by  the  public,  that  it  ac- 
quired an  easement  in  the  street,  in  the  absence  of  express  dedica- 
tion. In  this  connection,  all  the  evidence  tends  to  show  that  the 
ground  was  open  and  used  in  common — ^promiscuously  by  the  peo- 
ple— and  there  was  never  any  attempt,  so  far  as  the  evidence  dis- 
closes, to  do  anything  in  the  way  of  improvement  on  what  is  called 
First  street  until  shortly  before  the  application  for  this  injunction, 
which  was  the  cause  of  the  plaintiff  making  his  application. 

The  question  then  to  be  considered  by  the  court  is  whether  there 
was  a  dedication  of  this  land  which  is  claimed  to  be  First  street  by 
the  owners  of  it.  There  is  no  evidence  in  this  case  that  establishes 
the  fact  that  the  town  of  Chester  ever  accepted  First  street  as  an 
integral  part  of  the  town.  There  must  be  not  only  a  dedication  of 
the  grounds  described  in  the  plat  of  the  town  of  Chester,  but  an 
acceptance  by  the  town,  before  it  could  acquire  an  easement  and 
right  to  use  First  street  as  a  part  of  the  municipality.  There  is 
no  evidence  of  any  action,  official  or  otherwise,  of  the  town  of  Ches- 
ter having  accepted  this  plat  of  land  as  a  part  or  parcel  of  the  mu- 
nicipal corporation,  noV  does  the  evidence  in  this  case  tend  to  show 
that  the  corporate  powers  of  Chester  ever  exercised  any  municipal 
authority  over  that  portion  of  First  street  that  is  in  controversy  in 
this  case.  It  is  true  that  an  acceptance  may  be  shown  by  proof 
that  the  town  of  Chester  assumed  and  exercised  control  over  the 
street ;  that  such  exercise  and  control  over  the  street  was  continu- 
ous until  by  the  lapse  of  time  there  became  an  acquiescence  on  the 
part  of  the  owners  of  the  land,  and  thereby  the  town  of  Chester  ac- 
quired an  easement.  Such  acceptance  must  clearly  appear  from  the 
evidence,  and  will  not  be  implied.  The  Supreme  Court  of  Georgia, 
in  the  case  of  Kelsoe  v.  Mayor  and  Town  Council  of  Oglethorpe, 
has  settled  more  clearly  the  question  of  law  applicable  to  this  case 
than  any  of  the  cases  of  our  own  courts.    Cited  48  S.  E.  366. 

Much  stress  has  been  laid  upon  the  fact  that  the  evidence  upon 
the  part  of  the  plaintiff  tends  to  show  that  the  word  "Closed"  was 
written  across  First  street  in  the  plat  which  was  recorded  in  the 
clerk's  office.  This  fact  is  very  strongly  controverted  by  the  de- 
fendants. The  most  pregnant  circumstance  connected  with  this  fact 
is  that  it  is  well  established  as  an  incontrovertible  fact  that,  the 
plat  as  recorded  in  the  clerk's  office,  the  word  "Closed"  was  written 
upon  it,  which  tends  to  show  that  at  the  time  the  plat  was  recorded 
First  street  was  closed.  The  evidence  tends  to  show  that,  whenever 
there  was  an  interference  with  his  rights  by  any  one,  Shrader  as- 
serted his  claim  and  title  to  the  property  in  dispute — so  much  so 
that  upon  one  occasion  the  city  council,  through  its  chairman  of  the 
streets  and  alleys,  made  an  application  to  Shrader  for  permission 
to  put  up  steps  at  the  end  of  the  bridge  on  First  street.  There  had 
been  very  little  occasion  for  Shrader  ever  to  assert  his  rights  to  the 
street,  inasmuch  as  it  was  used  in  common,  but,  when  it  appeared 
that  it  was  necessary  for  him  to  do  so,  he  promptly  did  it.  He  of- 
fered to  give  the  bridge  to  the  county  court,  and  they  declined  it. 
E^raim  Johnson,  one  of  the  witnesses  for  the  defendants,  and  a 
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member  of  the  council,  states  that  Shrader  claimed  First  street 
years  before  his  deposition  was  taken  in  this  case.  The  chief  reli- 
ance of  the  defendants  in  this  case  is  that  the  piece  of  ^und  called 
First  street  had  been  promiscuously  used  by  the  public.  But  it  is 
to  be  remembered  that  the  mere  usine  of  a  man's  private  property 
by  the  public  does  not  establish  a  right  in  the  public  to  use  it,  nor 
does  such  use  make  it  a  public  road.  Two  things  are  necessary  and 
requisite  to  establish  the  right  in  the  public  to  any  piece  or  control 
of  ground  for  public  use  as  a  highway  for  the  benefit  of  the  public : 
First,  there  must  be  a  dedication  to  the  public  by  the  owner  of  the 
land ;  second,  there  must  be  an  acceptance  by  the  authorized  public 
authorities — either  of  the  county  or  the  municipality  authorities. 
As  we  have  seen  in  this  case,  if  there  has  been  no  actual  dedication 
under  the  evidence — ^and  I  am  inclined  to  think  there  has  not  been 
— still  there  never  has  been  such  an  acceptance  upon  the  part  of  the 
constituted  authorities  of  the  town  of  Chester  as  would  deprive  the 
owners  of  the  land  of  their  right  to  it. 

Upon  the  question  of  dedication  of  First  street,  the  map  filed  in 
this  case  as  Exhibit  No.  6  with  John  Shrader's  deposition,  in  the 
absence  of  the  original  plat  of  the  town  of  Chester  as  recorded,  is 
the  best  evidence  that  the  nature  of  the  case  admits  of,  which  is 
proved  to  be  a  copy  of  the  original  plat,  and  a  literal  copy  of  it; 
and  it  supports  the  statement  of  Mr.  O.  S.  Marshall,  who  says  that 
the  original  plat,  as  recorded  upon  the  records  of  the  county,  shows 
that  First  street  was  closed.  I  think  the  great  weight  of  the  evi- 
dence tends  to  show  that  First  street  was  closed.  If  so,  there  was 
never  any  dedication  of  it;  but,  if  there  was  a  dedication,  there 
never  has  been  any  legal  acceptance. 

The  history  of  this  piece  of  property,  as  shown  by  the  evidence 
in  this  case,  fairly  establishes  the  fact  that  it  was  an  outlying  piece 
of  property — ^what  we  would  call  "commons" — connected  with  the 
town,  over  which  there  was  very  little  or  no  occasion  for  the  exer- 
cise of  any  authority.  It  will  be  observed  that  at  the  time  that  the 
plaintiff  and  his  vendor,  Shrader,  acquired  the  deed  to  this  land,  the 
street  was  closed,  and  that  his  possession  commenced  before  the 
filing  of  the  plat  when  the  street  was  closed,  which  covers  the  pe- 
riod Shrader  owned  the  property.  Shrader  could  not  be  divested 
of  any  right  he  had  in  the  property,  even  if  the  street  was  not 
closed,  because  he  was  the  owner  in  fee  of  the  land  when  the  plat 
was  filed;  and,  in  order  to  deprive  him  of  his  right  to  the  title  to 
the  property,  it  would  have  to  be  acquired  in  some  legal  way.  He 
conveyed  whatever  rights  he  had  to  ritcairn,  and,  the  town  having 
acquired  no  rights  against  him,  it  can  have  no  rights  against  the 
plaintiff  in  this  action. 

The  plaintiff,  Pitcaim,  is  entitled  to  the  injunction  prayed  for, 
and  it  is  so  ordered. 
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In  re  MILLBR. 
(District  Oanrtp  B.  D.  Ylrginlm.    Febmaiy  28,  1900.) 

1*  BAimtnraCT— DXSCHABOB— FSAUD. 

Where  It  was  finally  determined  in  a  bankruptcy  proceeding  that  a  cer- 
tain transfer  of  a  portion  of  the  banknxpf  s  property  was  frandolent,  and 
Uiat  such  tiansfer  occurred  within  four  mouths  prior  to  the  llllug  of  the 
petition,  he  was  prednded  from  obtaining  a  discharge  undor  the  express 
proirielons  of  Bankr.  Act  Jnly  1,  1808,  c  541,  I  14,  snbd.  "b,**  80  Stat  550 
[U.  S.  Ck>mp.  8t  1901,  p.  8427],  as  amended  by  Act  Feb.  5,  1903,  c.  487, 
f  4,  32  Stat  797  [U.  S.  Comp.  St  Snpp.  1908,  p.  411]. 
Jl  Samb. 

Where  a  bankrupt* s  transactions  showed  that  his  financial  difiicalties 
were  the  result  of  suspicious  and  fraudulent  dealings,  and  he  had  been 
guilty  of  gross  misrepresentations  as  to  his  solvency,  and  his  assets  in 
bankruptcy  were  purchased  by  a  pawnbroker,  who  immediately  installed 
the  bankrupt  as  manager  of  the  business,  with  the  same  apparent  control 
thereof  as  before,  the  bankrupt  was  not  entitled  to  a  discharge. 

[Ed.  Note. — For  cases  in  point,  see  vol  6,  Cent  Dig.  Bankruptcy,  ff  732- 
78e.] 

In  Bankruptcy.    On  application  for  discharge. 

Under  the  standing  rules  of  this  court  the  referees  in  bankruptcy  are  re- 
quired to  report  upon  applications  for  discharge,  and  in  this  case  the  ref- 
eree's recommendation  is  adverse  to  the  granting  of  the  same,  and  from  which 
report  the  following  appears:  First  That  the  schedules  filed  in  the  bank- 
ruptcy petition  show  the  amount  of  debts  to  be  in  excess  of  $70,000,  the 
amount  of  assets  $18,000,  from  which  was  realized  only  the  sum  of  $7,525. 
Second.  That  the  bankrupt  was  in  the  retail  clothing  business,  but  more  ac- 
tlrely  engaged  In  a  continuous  system  of  check  and  note  "kiting,'*  by  which, 
with  the  assistance  of  his  nephew,  Adolph  Mlckaelson,  also  a  bankrupt,  and 
through  the  credulity,  on  the  one  hand,  and  the  avaricious  desire  to  gain  usu- 
rious interest  on  the  other,  of  a  series  of  victims,  he  was  enabled  within  a 
period  of  12  months, .  through  his  own  efltorts  and  the  instrumentality  of  his 
nephew,  to  raise  and  dispose  of  the  large  sum  of  $100,000,  with  nothing  in 
si^t  from  that  source,  practically,  when  the  crash  came.  Third.  That  a  few 
weeks  prior  to  the  filing  of  his  petition  he  informed  one  of  his  creditors  ver- 
bally that  he  was  not  only  solvent,  but  did  not  owe  a  dollar,  although  at  the 
time  he  must  have  known  that  he  was  either  the  maker  or  indorser  of  out- 
standing obligations  of  from  $75,000  to  $100,000.  Fourth.  That  the  conduct 
of  the  said  bankrupt  in  the  matter  of  an  alleged  sale  to  one  M.  Isentot  where- 
by he  sought  to  transfer  about  $500  of  his  property  to  said  Isentot,  was  char- 
ged to  be,  and  had  been  ascertained  by  the  referee  and  court  to  be,  a  fraud 
on  the  rights  of  4iis  creditors,  and  the  property  recovered.  Fifth.  At  the  sale 
by  the  receiver  of  the  stock  of  the  bankrupt,  consisting  of  the  stock  of  a  whole- 
sale and  retail  gentlemen's  furnishing  business,  it  was  purchased  by  one 
Frank  Jacobs,  a  pawnbroker  of  this  city,  and  the  bankrupt  was  immediately 
Installed  as  manager  of  the  business,  apparently  having  the  same  in  control 
as  prior  to  his  failure,  and  in  this  position  has  continued  ever  since. 

E.  R.  Baird,  Jr.,  and  Thomas  H.  Willcox,  for  bankrupt 

WADDILL,  District  Judge  (after  stating  the  facts).  The  bankrupt 
is  not  entitled  to  his  discharge.  Section  14,  subd.  "b,"  Bankr.  Act 
July  1,  1898,  c  541,  30  Stat  660  [U.  S.  Comp.  St  1901,  p.  3427],  as 
amended  by  the  Act  of  6th  February,  1903,  c  487,  §  4,  32  Stat  797  [U. 
S.  Comp.  St  Supp.  1903,  p.  411],  provides  that  if  any  pefson,  having 
been  a  bankrupt,  "shall  have  at  any  time  subsequent  to  the  first  day  of 
the  four  months  immediately  preceding  the  filing  of  the  petition,  trans- 
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ferrcd,  removed,  destroyed,  concealed,  or  permitted  to  be  removed,  de- 
stroyed, or  concealed,  any  of  his  property,  with  intent  to  hinder,  delay 
or  defraud  any  of  his  creditors,"  he  shall  be  denied  a  discharge.  Un- 
der this  provision,  it  having  been  finally  determined  in  this  proceeding, 
to  which  the  bankrupt  was  a  party,  that  the  Isentot  transaction  referred 
to  by  the  referee  was  fraudulent,  this  alone  should  suffice  to  require  a 
denial  of  his  application. 

The  same  should  be  refused  for  another  reason.  Viewing  the 
case  in  the  light  of  all  the  facts  and  circumstances  surrounding  it,  it 
is  apparent  that  the  bankrupt  does  not  belong  to  that  class  of  honest, 
unfortunate  debtors  for  whose  benefit  the  bankruptcy  act  was  intended, 
and  designed  to  furnish  relief.  In  the  light  of  the  facts  of  this  case, 
with  its  many  suspicious  and  unsavory  environments,  the  bankrupt  has 
no  right  to  expect  a  court  of  justice  to  aid  him  in  his  effort  to  relieve 
himself  from  the  pa3rment  of  his  debts,  or  disentangle  him  from  the 
financial  meshes  in  which  he  apparently  involved  himself.  His  credit- 
ors have  the  right  to  release  him  from  his  obligations,  and  put  him  on 
his  feet  financially  again,  if  they  so  desire ;  but  there  is  not  a  redeem- 
ing feature  that  suggests  itself  as  a  reason  why  this  should  be  done, 
or  that  this  court  should  become  a  party  thereta 

A  discharge  will  be  refused. 


In  re  MANUEL  J.  PORTUONDO  CO. 

(District  Court,  B.  D.  Pennsylvania.    February  24, 1005.) 

No.  1,816. 

L  Bankbuttot— Sales— Vendob'b  Ljbw— Retention  of  Pbopebtt. 

Where  claimant  sold  tobacco  to  a  bankrupt,  receiving  the  bankrupt's 
notes  as  conditional  payment,  and  claimant  retained  possession  of  the  to- 
bacco In  question  until  after  the  bankrupt's  adjudication  and  until  the 
notes  matured  and  were  unpaid,  the  title  to  the  property  so  retained  did 
not  pass  to  the  bankrupt's  trustee,  except  subject  to  the  claimant's  exist- 
ing  lien  for  the  unpaid  portion  of  the  price. 

2.  Same— Extension  or  CBEorr— Waiteb  or  Lien. 

Though  claimant  waived  his  right  to  a  vendor's  Hen  by  extending  credit 
to  the  bankrupt,  such  lien  was  immediately  revived,  on  the  bankrupt  be- 
coming insolvent,  as  to  so  much  of  the  tobacco  as  remained  in  claimant's 
possession. 

In  Bankruptcy. 

J.  Martin  Rommel,  for  claimant. 
John  Dickey,  Jr.,  for  trustee. 

HOLLAND,  District  Judge.  On  September  5, 1903,  Lewis  Bremer's 
Sons  sold  the  bankrupt  34  bales  of  tobacco,  receiving  from  the  bank- 
nipt  three  notes,  for  $651.60  each,  at  four,  five,  and  six  months,  and 
gave  the  following  receipt: 
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*Thllad6lphUi,  Septambtr  6, 1908. 
''If.  J.  Portaondo  Company, 

"Bought  of  Lewis  Bramer's  Sons,  Imi)orter«  it  Pacften  of  Leaf  Tobacco. 

"Terms  4^  5  ft  6  Mob.  reyenue  entry  when  delivered. 
"34  bales  Vega  22 

"4786-442-4844  at  46c 
"Received  payment  by  notes,  Nov.  9,  1908.  Lewis  Bremer's  Sons, 

"Stored  and  Insured  under  onr  policies.  Per  Hannis.** 

William  H.  G.  Hannis  transacted  the  business  with  the  banknipt 
for  Bremer's  Sons,  and  made  the  contract  over  the  phone.  The  notes 
came  by  mail,  and  Hannis,  upon  receiving  them,  signed  and  returned 
the  receipt,  as  above  set  forth,  by  mail  to  the  bankrupt  company.  No 
other  agreement  v^as  made  in  connection  with  the  transaction,  with  the 
exception  of  the  agreement  that  the  duty  was  to  be  paid  by  the  pur- 
chaser upon  the  withdrawal  of  these  goods  from  the  warehouse  where 
they  were  stored.  The  tobacco  had  never  been  delivered  to  the  bank- 
rupt company,  with  the  exception  of  8  bales,  and  before  the  delivery  of 
the  remaining  26  the  bankrupt  presented  its  voluntary  petition,  on 
December  15,  1903,  and  was  adjudicated  a  bankrupt  on  January  3, 
1904.  At  this  time  the  notes  given,  above  referred  to,  were  not  yet 
due.  The  trustee  in  bankruptcy  presented  a  petition  requiring  Brem- 
er's Sons  to  deliver  the  remaining  26  bales  to  him,  as  property  belong- 
ing to  the  bankrupt  estate,  after  the  notes  were  due  and  unpaid; 
and  they  deny  his  right  to  such  delivery  upon  the  ground  that  they 
have  a  vendor's  lien  upon  the  26  bales  not  delivered,  notwithstanding 
the  receipts  above  given,  and  the  fact  that  the  notes  were  not  due  at 
the  time  the  Portuondo  Company  was  adjudicated  a  bankrupt. 

There  is  a  further  reason  urged  by  the  bankrupt  why  Bremer's 
Sons  should  not  be  allowed  to  successfully  interpose  this  right — for 
the  reason  that  during  the  proceedings  he  claimed  title  as  well  as  pos- 
session, and  that  the  court  had  no  jurisdiction,  because  of  the  fact 
that  the  goods  were  in  the  possession  of  an  adverse  claimant.  This 
statement  of  claim  was  made  by  former  counsel,  but  the  referee  finds 
that  it  was  simply  a  statement  of  counsel,  not  acted  upon  by  any  of  the 
parties  to  the  proceedings. 

It  is  further  asserted  that  the  vendor's  lien  was  abandoned  by 
Bremer's  Sons  by  having  set  up  a  defense  to  the  delivery  of  the  26 
bales — that  they  intended  to  rescind  the  contract  for  fraud  and  misrep- 
resentation in  its  inception.  The  referee,  however,  finds  that  Bremer's 
Sons  did  not  urge  this  defense,  nor  did  the  trustee  act  upon  the  fact 
that  it  was  suggested  in  an  answer  filed  in  a  former  proceeding.  The 
referee  also  finds  that  the  notes  were  not  taken  in  full  payment. 

Under  the  facts  hereinabove  set  forth,  we  are  of  the  opinion  that 
the  referee  is  right  in  holding  that  the  trustee  is  not  entitled  to  the 
delivery  of  this  property.    It  strikes  us  that  it  would  be  a  most  in- 

Suitable  proceeding  to  require  Bremer's  Sons  to  deliver  their  goods, 
which  rtiey  have  held  possession  from  the  time  the  contract  was  made 
to  the  present,  to  this  trustee,  in  order  that  other  creditors  should  be 
paid  out  of  the  proceeds,  and  they  be  compelled  to  present  their  over- 
due notes,  and  share  pro  rata  with  others  in  a  fund  which  they  fur- 
nished for  distribution.  We  think  the  proposition  is  so  clear  that  it  is 
136  F.— 88 
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unnecessary  to  cite  authorities  to  support  it.  The  following,  however, 
may  be  mentioned  as  in  point:  White  v.  Welsh,  38  Pa.  396  (lower 
court,  399;  Supreme  Court,  420);  Patten's  Appeal,  46  Pa.  151,  84 
Am.  Dec.  479;  Wanamaker  v.  Yerkes,  70  Pa.  443;  McElwee  et  al. 
V.  Metropolitan  Lumber  Co.,  69  Fed.  302, 16  C.  C.  A,  232. 

The  notes  not  having  been  taken  in  full  payment  for  the  merchandise, 
and  the  vendor  having  held  possession  of  tfie  property  to  the  present 
time,  of  course  he  retained  lus  lien  for  the  purchase  money  upon  the 
tobacco  not  delivered.  The  facts  do  not  show  any  circumstance  that 
Bremer's  Sons  at  any  time  either  waived  or  lost  this  lien,  and  the 
title  to  the  property  could  only  pass  to  the  trustee  subject  to  the 
vendor's  existing  right  of  lien  for  the  unpaid  purchase  money.  But 
even  if  it  be  held  that  this  was  such  an  extension  of  credit  to  die  pur- 
chaser as  imposed  upon  the  vendor  a  waiver  of  his  lien,  and  the  tobacco 
was  permitted  to  remain  in  the  possession  of  the  vendor  until  the 
expiration  of  the  credit,  the  vendor's  lien,  which  was  waived  by  the 
grant  of  the  credit,  revives  upon  the  expiration  of  the  term,  even  though 
die  buyer  may  not  be  insolvent.  Benjamin  on  Sales,  §  1227,  referred 
to  in  McBlwee  et  al.  v.  Metropolitan  Lumber  Co.,  supra.  And  in  that 
view,  before  the  exfnration  of  the  credit,  while  the  vendee  is  entitled  to 
both  possession  and  property,  yet,  if  the  actual  possession  is  in  the 
vendor,  and  the  vendee  becomes  insolvent,  he  has  a  right  to  retain  pos- 
session to  secure  the  payment  of  the  purdiase  money,  and,  if  the  mer- 
chandise is  in  transit,  he  has  a  right  of  stoppage  before  the  vendee  se- 
cures actual  possession;  and  a  vendor's  right  to  retain  possession 
against  the  trustee  in  bankruptcy  of  the  vendee  is  the  same  under  like 
conditions.    In  re  Beams,  2  Fed.  Cas.  1190. 

The  trustee,  however,  claims  that  the  filing  of  an  involuntary  petition 
is  no  evidence  of  insolvency,  and  that,  while  it  may  be  that  the  right 
of  a  vendor's  lien  may  revive  as  to  the  vendee  after  the  expiration  of  a 
credit,  yet,  as  to  a  trustee  in  bankruptcy  of  the  vendee,  it  is  not  so,  and, 
at  the  time  the  notes  came  due,  as  both  the  right  of  possession  and 
the  right  of  property  had  become  vested  in  the  trustee,  the  vendor, 
upon  the  trustee's  application,  must  deliver  the  goods. 

It  was  decided  by  Judge  Choate,  District  Judge  of  the  Southern 
District  of  New  York,  in  Re  Beams,  2  Fed.  Cas.  1190,  that  for  goods 
arriving  on  a  vessel  for  the  vendor,  which  were  sold,  and  upon  their 
arrival  were  placed  in  a  bonded  warehouse  selected  by  the  vendee,  in 
the  name  of  the  vendor,  to  be  delivered  as  called  for  by  the  vendee,  and 
a  credit  extended  for  two  months  by  taking  the  vendee's  notes  for  the 
purchase  money,  the  right  of  stoppage  in  transitu  exists  in  favor  of  the 
seller  to  prevent  the  assignee  in  bankmptcy  of  tiie  vendee  from  ob- 
taining possession  of  the  merchandise  after  the  note  became  due,  where 
there  had  been  a  voluntary  petition  in  bankruptcy  filed,  and  an  adjudi- 
cation had,  and  the  assignee  appointed  prior  to  the  date  upon  which  the 
period  of  credit  expired;  and  it  was  held  in  White  v.  Welsh,  supra, 
that: 

"Judges  do  not  ordinarily  dlstlDgalsb  between  the  retainer  of  goods  hj  the 
vendor,  and  their  stoppage  in  transitu,  on  account  of  the  insolvency  of  the 
rendee,  because  these  terms  refer  to  the  same  right,  only  at  different  stages 
of  perfection  and  execution  of  the  contract  of  sale.    If  a  vendor  has  a  right 
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of  itopiwg*  In  traiisitii»  a  fortiori  he  has  a  right  of  retainer  before  any  tranilt 
has  oommenced." 

Exceptions  to  the  referee's  report  dismissed,  and  the  petition  of  the 
trustee  to  compel  Bremer's  Sons  to  deliver  26  bales  of  tobacco,  as  set 
forth,  is  refused. 


In  re  EDBS. 

(District  Ooxat,  D.  Maine.    March  4^  1900.) 

Na  4^288. 

BAinaiTTPToT— PowsBS  OF  Ck>X7BT— Saub  of  Pbofxbtt. 

A  court  of  bankruptcy  Is  not  limited  In  its  sales  of  assets  of  bankrupts 
by  Act  March  8,  1893,  c  225,  27  Stat  751  [U.  S.  Comp.  St  1901,  p.  710], 
which  provides  that  all  sales  of  real  estate  made  under  any  order,  Judg- 
ment or  decree  of  a  United  States  court  shall  be  by  pubUc  ancUon,  after 
prescribed  notice;  but  the  bankruptcy  act  confers  upon  such  courts  full 
equitable  powers  In  the  administration  of  estates,  and  they  msy,  for  good 
cause  shown,  order  either  real  or  personal  property  sold  at  private  sale. 

In  Bankruptcy.    On  question  certified  by  referee. 

Brown  &  Brown,  for  bankrupt 
Frank  £.  Guernsey,  for  trustee. 

HALE,  District  Judge.  This  case  now  comes  before  the  court  upon 
the  report  of  John  F.  Sprague,  Esq.,  referee  in  bankruptcy.  That  re- 
port is  as  follows : 

*%  John  F.  Sprague,  the  referee  in  bankruptcy  to  whom  this  matter  was 
referred,  do  hereby  o^fy  that  In  the  course  of  the  proceedings  In  said  case 
before  me  the  following  questions  arose,  pertinent  to  the  said  proceedings: 
A  petition  was  duly  filed  with  me,  praying  for  authority  to  sell  a  portion  of 
the  bankrupt's  estate,  to  wit,  certain  parcels  of  real  estate  situate  in  the 
towns  of  Foxcroft  and  Quilford,  at  private  sale.  At  the  hearing  upon  said 
petition  which  had  been  given  in  accordance  with  the  bankrupt  act  I  ordered 
the  petition  dismissed. 

"An  act  of  Ck>ngre8s  approved  March  S,  A.  D.  1888,  entitled  'An  act  to  reg- 
ulate the  manner  in  which  property  shall  be  sold  under  orders  and  decrees 
of  any  United  States  court'  provides  that  all  real  estate  or  any  interest  in 
land  under  any  order  or  decree  of  any  of  the  United  States  courts  shall  be 
sold  at  pubUc  sale  at  the  courthouse  of  the  county,  parish,  or  city  in  which 
the  property,  or  the  greater  part  thereof,  is  located,  or  upon  the  premises,  as 
the  court  rendering  such  order  or  decree  of  sale  may  direct  Act  March  8, 
18d3,  c.  225,  27  Stat  751  [U.  S.  Comp.  St  1901,  p.  710].  The  language  of  the 
third  section  of  this  act  Is  as  follows:  *That  hereafter  no  sale  of  real  estate 
under  any  order,  Judgment  or  decree  of  any  United  States  court  shall  be  had 
without  previous  pubUcatlon  of  notices  of  such  proposed  sale  being  ordered 
and  had  once  a  week  for  at  least  four  weeks  prior  to  such  sale  in  at  least 
one  newspaper  printed,  regularly  issued,  and  having  a  general  circulation  in 
the  county  and  state  where  the  real  estate  proposed  to  be  sold  is  situated, 
if  such  there  be.  If  said  property  shall  be  situated  in  more  than  one  county 
or  state,  such  notice  shall  be  published  in  such  of  the  counties  where  said 
property  is  situated,  as  the  court  msy  direct  Said  notice  shall  among  other 
things  describe  the  real  estate  to  be  sold.  The  court  may  in  its  discretion 
direct  the  publication  of  the  notice  of  sale  herein  provided  for  to  be  made  in 
such  other  papers  as  may  be  proper/  Section  70b  of  the  bankrupt  act  of  July 
1,  1888,  c.  641,  80  Stat  565  [U.  S.  Oomp.  St  1901,  p.  8451],  provides  that  real 
and  personal  property  shall,  when  practicable,  be  sold,  subject  to  the  ap- 


Digitized  by 


Google 


596  135  FBDBBAL  SBPOBTSB. 

proTal  of  tbd  court  Mj  opinion  is  that  there  are  no  proTlalons  In  the  bank- 
mpt  act  that  supersede  or  repeal  the  act  of  1883,  but  that  that  act  controls 
all  sales  of  real  estate  made  by  the  bankrupt  court  General  order  Na  18 
(89  Fed.  yiil,  82  C.  C.  A.  xx)  authorizes  the  trustee,  upon  application  of  the 
court,  and  for  good  cause  shown,  to  sell  any  specified  portion  of  the  bankrupt's 
estate  at  private  sale  Section  80  of  the  bankrupt  act  (80  Stat  654  [U.  S. 
Oomp.  St  1901,  p.  8434])  conferred  upon  the  Supreme  Oourt  of  the  United 
States  the  power  to  prescribe  rules,  forms,  and  orders  for  carrying  this  act 
into  etfect  but  it  is  well-settled  law  that  these  rules  and  orders  cannot  act  as 
Judicial  legislation.  OoUier  on  Bankruptcy  [4th  Bd.]  286,  and  cases  there 
dted.    This  general  order  cannot  be  construed  to  repeal  the  law. 

'*The  trustee  Frank  B.  Guernsey,  contends  that  under  the  provisions  of  the 
bankrupt  act  relating  to  sales  of  property,  and  general  order  No.  18,  the  referee 
is  empowered  to  order  real  estate  sold  at  private  sale,  and  excepts  to  the  order 
that  I  have  made  in  this  case  dismissi^af  this  petition;  and  the  said  ques- 
tion is  certified  up  to  the  Honorable  Olarence  Hale,  Judge  of  this  court,  for 
his  opinion  thereon. 

"Dated  at  Monson  this  9th  day  of  February,  A.  D.  1905.'* 

This  report  of  proceedings  brings  before  the  court  the  question,  is 
a  court  in  bankruptcy  limited  in  the  conduct  of  its  sales  of  assets  of 
bankrupts  by  the  act  of  Congress  of  March  3,  1893,  which  provides 
that  all  real  estate  shall  be  sold  at  public  sale,  and  which  provides  fully 
for  the  methods  of  such  sale?  Section  70b  of  the  bai^ruptcy  act  pro- 
vides that: 

"All  real  and  personal  property  belonging  to  bankrupt  estates  shall  be  ap- 
praised by  three  disinterested  appraisers;  they  shall  be  appointed  by  and 
report  to  the  court  Real  and  personal  proper^  shall,  when  practicable,  be 
sold  subject  to  the  approval  of  the  court ;  it  shall  not  be  sold  otherwise  than 
subject  to  the  approval  of  the  court  for  less  than  seventy-five  per  centum  of 
its  appraised  value" 

The  evident  intention  of  Congress  in  passing  the  bankrupt  law  in 
1898  was  to  provide  an  ample  and  complete  method  of  administering 
and  disposing  of  the  assets  of  bankrupts.  The  court  created  by  this  law 
was  given  jurisdiction  which  is  in  the  broadest  sense  equitable.  It  is 
the  evident  intention  of  Congress  to  place  the  details  of  the  administra- 
tion of  the  estate  within  the  jurisdiction  of  the  court  Under  the  gen- 
eral rules  of  construction,  it  must  be  held  that,  if  Congress  had  intend- 
ed to  limit  the  sales  of  property  under  the  bankrupt  law  to  the  provisions 
of  the  act  of  1893,  it  would  have  said  so  in  clear  terms.  The  only 
limitation  imposed  by  the  bankruptcy  statute  is  that  such  sales  must 
be  "subject  to  the  approval  of  the  court"  Collier  on  Bankruptcy,  620, 
and  cases  cited.  The  bankrupt  law  is  the  last  expression  of  the  legis- 
lative will  upon  the  subject.  It  clearly  does  not  intend  to  limit  the 
method  of  sales  of  property  by  the  provisions  of  the  act  of  1893.  If  it 
did,  referees  and  trustees  would  be  very  much  limited  and  harassed  in 
their  disposition  of  property — ^particularly  in  the  disposition  of  perish- 
able property — and  the  purpose  of  the  law  would  be  in  a  large  degree 
defeated.  A  new  statute  which  affirmatively  grants  a  larger  jurisdic- 
tion or  power  or  right  is  held  to  prevail  over  any  prior  statute  by  which 
a  limiteid  power  or  jurisdiction  or  right  less  ample  has  been  granted. 
Sutherland  on  Statutory  Construction,  §  254,  and  cases  cited.  It  must 
be  held  that  the  bankrupt  law,  in  ordering  sales,  is  not  limited  by  the 
act  of  March,  1893.  General  order  in  bankruptcy  18,  provides  aa  fol*^ 
k>w8: 
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''(1)  All  tales  sball  be  by  irabllc  anctton  unless  otherwise  ordered  by  the 
eonrt  (3)  Upon  application  to  the  court,  and  for  good  canse  shown,  the 
tmstee  may  be  authorized  to  sell  any  specified  portion  of  the  bankrupt's  es- 
tate at  private  sale ;  in  which  case  he  shall  keep  an  accurate  account  of  each 
article  sold,  and  the  price  received  therefor,  and  to  whom  sold ;  which  account 
he  shall  file  at  once  with  the  referee.  (8)  Upon  petition  by  a  bankrupt,  cred- 
itor, receiver  or  trustee,  setting  forth  that  a  part  or  the  whole  of  the  bank- 
rupt's estate  is  perishable,  the  nature  and  location  of  such  perishable  estate, 
and  that  there  will  be  loss  if  the  same  is  not  sold  immediately,  the  court,  if 
satisfied  of  the  facts  stated  and  that  the  sale  is  required  in  the  interest  of 
the  estate,  may  order  the  same  to  be  sold,  with  or  without  notice  to  the  cred- 
itors, and  the  proceeds  to  be  deposited  in  court" 

While  this  general  order  has  no  force  as  legislation,  and  while  it  is 
not  even  a  judicial  interpretation  of  the  statute,  it  is  an  order  of  the 
Supreme  Court  of  the  United  States,  based  upon  the  bankruptcy  stat- 
ute. It  cannot  be  held  to  be  in  derogation  of  such  statute.  Under  its 
provisions  a  perishable  estate  may  be  sold,  even  without  notice  to  the 
creditors,  and  the  courts  have  been  very  liberal  in  their  construction  of 
what  is  "perishable."  The  federal  courts  have  in  fact  liberally  in- 
terpreted the  whole  statute,  as  giving  full  equitable  powers  to  the  court. 
For  instance,  although  section  68,  30  Stat  661  [U.  S.  Comp.  St.  1901, 
p.  3444],  provides  that  creditors  shall  have  notice  of  all  proposed  sales 
of  property,  still,  under  the  general  powers  and  discretion  given  by  the 
court  in  section  70b,  it  is  the  custom  to  order  sales  of  perishable  per- 
sonal property  even  without  notice.  There  can  be  no  question  but  that 
a  bankruptcy  court,  under  the  broad  powers  given  by  the  bankrupt  law, 
may  order  a  sale  of  either  real  or  personal  property  at  private  sale. 

Under  the  fair  and  obvious  construction  of  the  statute,  the  order  of 
the  referee  in  dismissing  the  petition  to  sell  at  private  sale  must  be  over- 
ruled.   It  is  so  ordered. 


UNITED  STATES  v.  SEATTLE  BREWING  &  MALTING  CO. 

(District  Court,  D.  Washington,  N.  D.    February  27,  lOOS.) 

No.  2.765. 

AonoiT  roB  PsiTAUTT— Bae— AoQxriTTAL  OF  Cbiminal  Offbnbk. 

Where  defendant  was  acquitted  in  a  criminal  prosecution  for  eauslng 
to  be  transported  certain  casks  containing  bottled  beer  falsely  marked 
as  containing  bottled  soda  water,  such  acquittal  was  a  bar  to  the  subse- 
quent maintenance  of  an  action  by  the  United  States  to  forfeit  the  prop- 
erly and  recover  a  penalty  for  the  same  act  imposed  by  Rev.  St  §  8449 
[U.  S.  Comp.  St  1901,  p.  2277]. 

[Ed.  Nota — ^For  cases  in  point  lee  voL  80,  Cent  Dig.  Judgment,  §  1078.] 

On  Demurrer  to  Special  Plea, 

CiTil  action  by  the  United  States  to  collect  a  fine  of  |500,  tor  which  the  de- 
fendant is  allei^  to  have  become  liable  under  section  8449,  Bey.  St  [U.  Sw 
Comp.  St  1901,  p.  2277]»  for  haying  caused  the  transportation  of  certain  casks 
containing  bottled  beer  from  its  place  of  business,  in  the  city  of  Seattle,  to 
a  place  in  Chelan  county,  in  this  state ;  said  casks  being  falsely  marked  and 
designated  as  containing  bottled  soda  water.  In  its  answer  the  defendant 
pleads  as  an  afBrmatiye  defense  that  preyious  to  the  commencement  of  this 
action  the  defendant  was  indicted  by  a  grand  Jury  of  the  United  States  in 
this  court  and,  haying  entered  its  plea  of  not  guilty,  a  trial  was  had,  resulting 
in  a  yerdlct  of  not  guilty,  upon  which  a  final  Judgment  was  entered  In  favor 
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Of  the  defendant;  that  all  the  matters  and  things  set  forth  and  charged  In 
the  Information  In  this  case  were  set  forth  and  charged  in  said  indictment, 
and  are  identical  with  said  matters  and  things  therein  set  forth  and  charged ; 
and  that  all  of  the  evdence  which  will  be  necessary  to  establish  the  allega- 
tions of  the  information  in  this  case  would  have  been  competent  to  establish 
the  charges  of  said  indictment  Heard  npon  a  demurrer  to  said  special  plea. 
Demurrer  overruled. 

Alfred  E.  Gardner,  Asst  U.  S.  Atty, 
G.  M.  Emory,  for  defendant 

HANFORD,  District  Judge.  The  question  whether  the  government, 
after  having  been  defeated  in  the  prosecution  of  a  criminal  case  against 
a  defendant  for  the  doing  of  a  prohibited  act,  may,  by  waging  a  civil 
action  against  him,  enforce  the  provisions  of  a  penal  statute  by  con- 
demnation of  property  as  forfeited,  and  compelling  the  defendant  to  pay 
a  fine,  was.  learnedly  discussed  and  finally  determined  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Coffey  v.  United  States,  116 
U.  S.  436,  444,  6  Sup.  Ct  437,  29  L.  Ed.  684.  In  later  decisions  by 
the  Supreme  Court  the  Coffey  Case  has  been  referred  to,  but  without 
modifying  or  departing  from  the  rule  which  it  established.  See  Stone 
V.  United  States,  167  U.  S.  178,  196,  17  Sup.  Ct  778,  42  L.  Ed.  127. 
The  affirmative  allegations  of  the  answer  bring  this  case  fairly  and  fully 
within  the  rule  of  the  Coffey  Case,  and  this  court  cannot  hesitate  in 
its  duty  to  overrule  the  demurrer  interposed  in  behalf  of  the  govern- 
ment. 

The  learned  attorney  for  the  United  States  appears  to  have  under- 
stood this  court  as  expressing  an  opinion  that  a  civil  action  might  be 
maintained  against  the  defendant  to  recover  the  penalty  for  having 
transported  beer  under  a  false  description,  at  the  time  of  rendering  its 
decision  upon  the  trial  of  the  criminal  case,  when  the  court  directed 
die  jury  to  render  a  verdict  of  not  guilty.  It  was  then  said  by  the 
court  that: 

"There  is  an  abmidance  of  evidence  to  snpport  a  verdict  that  the  defendant 
sold  and  shipped  the  beer,  and  as  a  corporation,  it  is  chargeable  with  all  the 
dvll  liabililT  from  the  business  transaction.  The  criminality,  however, 
charged  in  this  indictment,  is  in  marking  the  beer  and  shipping  it  nnder  a  fal^e 
description ;  and,  as  to  the  fact  of  shipping  in  that  manner,  there  Is  no  evi- 
dence to  charge  the  corporation  with  that  as  a  corporate  act** 

That  decision  was  based  upon  uncontradicted  evidence  proving  that 
the  false  marking  of  the  casks  which  were  removed  for  transportati<Mi 
from  the  defendant's  brewery  was  the  unauthorized  and  clandestine  act 
of  one  of  the  defendant's  employes,  and  there  was  no  intention  to  violate 
the  law  on  the  part  of  the  defendant  as  a  body  corporate,  as  no  officer 
or  agent  invested  with  the  corporate  powers  participated  in  or  had 
knowledge  of  the  transaction.  The  court  did  not  say,  nor  intend  to  in- 
dicate, that  a  mistake  had  been  made  in  the  form  of  procedure,  nor  that 
a  civil  action  could  be  maintained  to  collect  the  fine  or  anv  forfeiture. 
If  the  defendant  incurred  liability  to  the  government  wr  any  loss 
or  subtraction  of  revenue  by  means  of  the  transaction,  the  verdict  and 
judgment  in  the  criminal  proceeding  constitute  no  bar  to  the  recovery 
m  a  civil  action  of  money  equivalent  to  the  loss,  but  an  action  by  the 
government  to  recover  compensation  for  the  loss  of  property  is  quite 
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diiferent  from  an  action  to  collect  a  fine,  as  a  mere  punishment  for  tiie 
doing  of  an  unlawful  act  A  civil  action  by  the  government  to  re- 
cover the  value  of  its  property  wrongfully  converted  was  sustained  by 
this  court,  and  a  judgment  in  favor  of  the  government  was  rendered 
against  a  defendant  who  had  been  previously  acquitted  in  a  criminal 
prosecution  against  him  for  a  violation  of  law  in  unlawfully  cutting 
and  removing  timber  from  the  public  lands  of  the  United  States,  and 
that  judgment  was  affirmed  by  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  by  the  Supreme  Court  of  the  United  States ;  the 
case  being  Stone  v.  United  States,  above  cited.  In  the  progress  of  the. 
civil  action,  the  Coffey  Case  was  pressed  upon  the  attention  of  the  dif- 
ferent courts,  but  they  all  concurred  in  holding  that  the  cases  were 
distinguishable  by  the  fact  that  in  the  civil  case  the  government  was  not 
prosecuting  to  punish  a  criminal,  but  merely  to  recover  compensation 
for  a  loss  of  property.  The  distinction  between  an  action  to  recover 
compensation  and  a  proceeding  to  punish  for  the  doing  of  a  prohibited 
act  was  in  the  mind  of  the  court  at  the  time  of  directing  a  verdict  in 
favor  of  this  defendant,  and  I  consider  that  it  was  suggested,  and  that 
nothing  else  was  indicated  in  the  remark  above  quoted. 
Demurrer  overruled. 


In  re  ANDREWS. 

Ez  parte  HARDY  et  aL 

(District  Ck>tirt,  D.  MassachnsettB.    February  8, 1905.) 

No.  8,277. 

BANKBUFTOT— PBOVA.BLS  GLAIHB— PSEIXllBlTCKfl. 

A  debtor,  within  four  moDths  prior  to  bis  bankmptcj,  knowing  him- 
self to  be  insolvent,  and  with  intent  to  give  preferences,  made  payments 
on  pre-existing  debts  hj  returning  goods  bought  The  creditors,  at  the 
time  of  receiving  the  payments,  knew  that  the  debtor  could  not  pay  his 
debts  as  they  matured,  and  that  he  had  dealt  with  goods  received  by  him 
on  memorandum  in  violation  of  his  contracts,  and  In  one  case  the  creditor 
was  given  a  statement  which  showed  the  debtor's  assets  but  slightly 
above  his  liabilities.  Seld^  that  such  creditors  had  reasonable  cause  to 
believe  the  debtor  insolvent,  and  that  the  payments  constituted  prefer- 
ences which  must  be  surrendered  before  they  could  prove  claims  against 
the  estate^  although  they  may  in  fact  have  believed  him  solvent 

In  Bankruptcy.    On  review  of  decision  of  referee. 

See  130  Fed.  383. 

Alexander  Whiteside,  f6r  trustees. 
Morse  &  Friedman,  for  creditors. 

LOWELL,  District  Judge.  The  question  raised  in  this  case  con- 
cerns preferences  alleged  to  have  been  given  two  creditors.  In  both 
cases  goods  were  returned  to  them  by  the  bankrupt  in  part  payment  of 
pre-existing  debts.  That  the  debtor  was  then  insolvent  was  not  dis- 
puted. Tluit  he  knew  he  was  insolvent  I  find  as  a  fact,  and  that  he  in- 
tended to  give  a  preference.  His  testimony  was  disingenuous,  and  I 
attach  no  weight  to  it    (See  his  account  of  the  Hardy  transaction,  vol. 


Digitized  by 


Google 


600  185  FBDBRAL  RBPOBTBB. 

1,  p.  IC  et  seq.)  The  referee,  who  heard  the  witnesses,  mformed  me 
in  conference  that  he  agreed  with  these  findings. 

It  follows  that  a  preference  was  given  wMch  must  be  surrendered 
before  proof,  if  the  creditor  then  'liad  reasonable  cause  to  believe  that 
it  was  intended  thereby  to  give  a  preference."  If  the  debtor  is  in- 
solvent, he  intends  preference  by  any  pa3rment  of  a  pre-existing  debt 
If  the  creditor  has  reasonable  cause  to  believe  that  the  debtor  is  in- 
solvent, then  the  creditor  has  reasonable  cause  to  believe  that  a  pref- 
erence is  intended.  Under  the  circumstances  here  presented,  the  court 
has  to  determine  only  if  these  two  creditors  severally  had  reason  to  be- 
lieve the  bankrupt  insolvent  at  the  time  the  payments  were  made  to  them 
by  him.  If  the  question  is  answered  in  the  affirmative  as  to  either,  that 
creditor  must  surrender  his  preference. 

The  creditor  Hardy  knew  that  the  bankrupt  had  sold  goods  received 
on  memorandum,  and,  contrary  to  his  agreement,  had  appropriated  pro- 
ceeds which  did  not  belong  to  him.  He  knew  that  the  bankrupt  did 
not  pay  his  debts.  The  bankrupt  said  he  could  not,  and  Hardy  was 
satisfied  that  this  was  true.  He  made  no  inquiry  about  the  bankrupt's 
solvency.  The  payment  alleged  to  be  preferential  was  not  made  by  cash 
on  account  in  the  ordinary  course  of  business,  but  by  a  return  of  goods. 
Hardy  testified  in  substance  that  he  believed  the  bankrupt  to  be  solvent 
at  the  date  of  the  preference,  and  the  referee,  with  whom  I  have  con- 
ferred, was  favorably  impressed  by  Hardy's  testimony,  and  believed  it 
to  be  true.  I  do  not  find  the  contrary,  but  the  undisputed  circumstances 
mentioned  above,  as  well  as  others  contained  in  the  testimony,  establish 
that  Hardy,  whatever  his  actual  belief,  had  reasonable  cause  to  believe 
that  Andrews  was  insolvent,  and  I  so  find. 

The  creditor  Mayer  knew  that  the  bankrupt  could  not  pay  his  debts, 
and  that  he  had  pawned  goods  sold  to  him  on  memorandum.  He 
doubted  if  he  could  himself  legally  retain  a  payment  made  to  him  by 
the  bankrupt,  consulted  a  lawyer  on  the  matter,  and  was  told  that,  to 
make  the  payment  legal,  the  debtor  must  show  the  creditor  that  the 
former  was  solvent.  His  attention  was  thus  particularly  directed  to 
the  question  of  the  bankrupt's  solvency.  He  made  a  slight  examination 
of  some  goods  in  the  bankrupt's  store;  and  received  from  the  bankrupt 
a  statement  which  showed  $33,000  worth  of  property  and  $31,000  of 
debts.  This  statement,  quite  incorrect,  was  the  best  that  the  debtor 
could  make,  and  the  smallness  of  its  credit  balance,  taken  with  the 
other  circumstances  just  stated,  seems  to  me  sufficient  to  give  the 
creditor  reasonable  cause  to  believe  in  the  bankrupt's  insolvency.  This 
I  find.  That  the  creditor  actually  believed  Andrews  solvent  was  the 
opinion  of  the  referee,  and  on  that  point  I  need  not  find  the  contrary. 

Judgment  of  the  referee  reversed 
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THB  GLADY& 
TOOKBR  •!  aL  ▼.  PHILADBLPHIA  ft  R.  RT.  GO. 
pistrict  Ooiirt»  S.  D.  New  York.    Febmaij  28. 1905.) 

1.  OoLZJSiON— Suit  tob  Daicagbs— Bmor  of  Failubb  to  Pboduci  Tbsti- 

MONT. 

The  failure  to  take  tbe  testimony  of  those  naylgatiiig  a  tag,  in  a  suit 
for  collision  between  her  tow  and  another  Tessel,  tends  against  her,  in  the 
absence  of  equivalent  testimony. 

[Ed.  Note.— For  cases  in  point,  see  vol.  10,  Cent  Dig.  Collision,  §  258.] 

2.  Sams— Tug  with  Loire  Tow— Cask  Rkquibkd. 

A  tug  navigating  the  ocean  at  night,  with  three  tows  on  a  single  line, 
the  whole  4,000  feet  in  length,  is  to  be  regarded  as  one  vessel,  and  is  re- 
quired to  exercise  extreme  care  to  avoid  collision  with  croesing  vessels. 

:&  Bamb— Tuo  WITH  LoNO  Tow  AND  Cbobsing  Sohoonbb— Fault  of  Tug. 

An  ocean  tug,  with  three  barges  in  tow  in  a  line,  the  whole  being  some 
4,000  feet  in  length,  held  in  fault  for  a  collision  between  one  of  the  barges 
and  a  schooner  on  a  converging  course  off  Bamegat,  N.  J.,  in  the  night 
for  failure  to  exercise  the  care  to  keep  out  of  the  schooner's  way  required 
of  her  in  view  of  the  great  length  of  her  tow.  The  contention  of  the  tug 
that  the  sdiooner  was  an  overtaking  vessel,  and  so  required  to  keep  out 
of  the  way  of  the  tow,  held  not  sustained  by  the  evidence. 

In  Admiralty.    Cross-suits  for  collision. 

James  Armstrong  and  Pierre  M.  Brown,  for  Philadelphia  &  R.  Ry. 
Co. 
Wing,  Putnam  &  Burlingham,  for  the  Gladys. 

ADAMS,  District  Judge.  The  first  of  the  above  entitled  actions 
was  brought  by  the  Philadelphia  &  Reading  Railway  Company,  the 
owner  of  the  barge  Oak  Hill,  to  recover  from  the  schooner  Gladys, 
the  damages  caused  to  the  barge  by  a  collision,  which  occurred  between 
those  vessels  on  the  24th  day  of  August,  1904,  about  10 :16  o'clock  P. 
M.,  oflF  Bamegat,  New  Jersey.  The  second  action  was  brought  by  the 
owners  to  recover  the  schooner's  damages  in  the  collision. 

The  Oak  Hill  was  being  towed,  in  company  with  two  other  barges, 
the  Phoenix  and  Buck  Ridge,  b^  the  Philadelphia  &  Reading  Companv's 
tug  Carlisle  from  Philadelphia  to  points  East  of  New  York.  The 
length  of  the  tugwas  173  feet  The  hawser  between  the  tug  and  the 
first  barge,  the  Phoenix,  was  from  180  to  200  fathoms ;  between  the 
Phoenix  and  the  Oak  Hill,  it  was  about  176  fathoms,  and  between 
the  Oak  Hill  and  the  Buck  Ridge  about  160  fathoms.  The  barges 
were  each  about  196  feet  long.  The  whde  tow  was  about  4,000  feet 
in  length.  The  barges  were  loaded  with  coal.  They  all  had  sail 
set  and  drawing  at  the  time  of  the  collision. 

The  Gladys  was  a  three  masted  schooner,  163  feet  long.  She  was 
bound  from  Savannah,  Georgia,  to  New  York,  with  a  cargo  of  lumber, 
under  and  on  deck.  The  deck  cargo  was  about  7  feet  high.  The 
schooner  had  all  her  sails  set,  excepting  the  fore  and  main  topsails, 
which  had  been  furled  to  delay  her  arrival  in  New  York  until  the  next 
morning. 
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The  weather  was  warm  and  exceptionally  fine,  with  a  full  moon. 
The  sea  was  smooth.    It  had  been  quite  calm  during  a  part  of  the  day. 

The  tug  and  tow  passed  Bamegat  Light,  some  6>^  or  6  miles  dis- 
tant, about  7 :30  o'clock  P.  M.  and  laid  a  course  of  N.  E.  M  E.  for  Fire 
Island  Light    Her  speed  was  probably  in  excess  of  6  knots  per  hour. 

The  schooner,  after  being  ba;:almed  until  about  4  o'clock  in  the  after- 
noon, obtained  a  slight  breeze  from  the  S.  W.  and  made  about  8  knots 
on  a  N.  by  W.  }4  W.  course,  up  to  about  8  o'clock.  The  wind  then 
veering  more  to  the  westward,  she  steered  N.  N.  W.,  and,  the  wind  in- 
creasing, made  somewhat  better  ^eed,  probably  about  3^^  knots,  until 
just  before  the  collision,  when  it  was  greater,  probably  about  6  knots. 
About  8 :30  o'clock  P.  M.  the  lookout  reported  a  light  to  windward. 
It  was  in  the  neighborhood  of  6  miles  away,  and  turned  out  to  be  on 
the  Carlisle.  Both  vessels  kept  their  courses  until  in  the  extremity 
of  collision,  when  the  schooner  put  down  her  helm  and  she  shortiy 
thereafter,  about  10:15  or  10:20,  collided  with  the  Oak  Hill.  Both 
vessels  were  seriously  injured  and  the  question  of  liability  is  to  be  de- 
termined. 

The  tug  contends  that  the  schooner  was  first  observed  on  the  star- 
board beam  of  the  Oak  Hill,  overtaking  the  tow,  that  when  she  reached 
a  point  not  quite  abreast  of  the  first  barge,  she  attempted  to  go  about 
on  the  other  tack,  with  the  result  that  her  bow  struck  the  barge  and 
she  was  in  fault  because,  being  an  overtaking  vessel,  she  did  not  keep 
out  of  the  way  of  the  tug  and  tow. 

The  schooner  denies  that  she  was  an  overtaking  vessel  and  con- 
tends that  the  tug  was  going  faster  and  the  vessels  being  on  converging 
courses,  it  was  Ae  tug's  duty  to  avoid  the  schooner  by  passing  under 
her  stem. 

The  tug  and  barges  must  be  regarded  as  one  vessel  and  as  such  re- 
quired to  exert  the  utmost  prudence.  The  Samuel  Dillaway,  98  Fed. 
138,  38  C.  C.  A.  675. 

The  schooner's  testimony  shows  that  towards  the  end  and  just  be- 
fore the  collision,  she  was,  according  to  some  estimates,  sailing  nearly, 
if  not  quite,  as  fast  as  the  tow  was  going,  but  it  does  not  seem  that 
she  was  ever  an  overtaking  vessel  under  Art.  24  of  the  International 
Rules,  which  provides : 

''Art  24.  Notwithstanding  anything  contained  in  these  rules  evory  yesael, 
overtaking  any  other,  shall  keep  out  of  the  way  oft  the  overtaken  vessel. 

Bvery  vessel  coming  up  with  another  vessel  from  any  direction  more  than 
two  points  abaft  her  beam,  that  is,  in  such  a  position,  with  reference  to  the 
vessel  she  is  overtaking  that  at  night  she  would  be  unable  to  see  either  of 
that  vessel's  side-lights,  shall  be  deemed  to  be  an  overtaking  vessel ;  and  no 
snbseqaent  alteration  of  the  bearing  between  the  two  vessels  shall  make  the 
overtaking  vessel  a  crossing  vessel  within  the  meaning  of  these  rales,  <^ 
relieve  her  of  the  6xxij  of  keeping  clear  of  the  overtaken  vessel  until  she  is 
finally  past  and  clear. 

As  by  day  the  overtaking  vessel  can  not  always  know  with  certainty  whether 
she  is  forward  of  or  abaft  this  direction  from  the  other  vessel  she  should.  If 
in  doubt,  assume  that  she  is  an  overtaking  vessel  and  keep  out  of  the  way." 

All  the  testimony  taken  on  behalf  of  the  tug  was  from  the  Oak  HiU 
and  it  was  agreed  in  court  that  the  testimony  of  the  wheelsmen  of  the 
other  barges,  if  called,  would  corroborate  tiie  Oak  Hill's  contention, 
but  no  testimony  whatever  was  taken  from  the  tug  and  from  tiie  omi»- 
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sion  to  examine  the  witnesses  who  were  charged  with  the  duty  of  nav- 
igation on  her  part,  it  must  be  presumed  that  if  produced,  they  would 
not  have  aided  their  vessel.  The  omission,  in  the  absence  of  other 
equivalent  testimony,  tends  against  the  tug.  The  New  York,  176  U. 
S.  187,  204,  20  Sup.  Ct  67,  44  L.  Ed  126. 

The  testimony  taken  on  behalf  of  the  tow  is  to  the  effect  that  the 
schooner  was  first  seen  about  abeam  of  the  Oak  Hill  and  worked  for- 
ward so  that  she  nearly  reached  the  tug.  Even  if  that  were  so,  she  was 
not  an  overtaking  vessel  within  the  rule  and  it  was  still  the  tug's  duty 
to  avoid  her  and  doubtless  the  best  way  for  her  to  have  done  so  was 
by  going  under  the  schooner's  stem.  The  Prudence  (D.  C.)  124  Fed. 
939,  942,  affirmed  December  12  1904.  We  have  not  the  tug's  testi- 
mony, so  can  not  determine  from  her  point  of  view  how  far  abaft  her 
own  beam  the  schooner  may  have  been  at  any  time,  but  regarding  the 
tow  as  one  vessel,  some  two-thirds  of  a  nautical  mile  long,  the  schooner 
was  certainly  never,  after  the  vessels  sighted  each  other,  two  points 
abaft  the  beam  of  such  vessel. 

There  has  been  some  discussionin  the  case  as  to  the  propriety  of  the 
schooner's  movement  to  port  instead  of  to  starboard,  m  tfie  endeavor 
to  avoid  collision,  when  it  became  evident  that  the  tug  was  proceeding 
without  regard  to  her,  but  there  is  a  conflict  of  testimony  upon  the 
point,  tfie  schooner  contending  that  it  was  the  best  course  to  pursue 
under  the  circumstances  and  the  tow  that  it  was  imprudent  navigation. 
The  testimony  rather  weighs  in  favor  of  the  schooner's  contention  but 
it  is  not  necessary  to  determine  the  question  as,  in  any  event,  the  ma- 
noeuvre was  made  in  extremis,  brought  about  by  a  failure  on  the  tug's 
part  to  fulfil  her  duty. 

The  libel  of  the  Railway  Company  is  dismissed  and  that  of  Tooker 
et  aL  sustained,  with  an  order  of  reference. 


In  re  HABK  et  aL 

(District  Oonrt,  E.  D.  Pennsylvania.    March  18,  1905.) 

No.  2,060. 

1.  IHVOLUHTABT    BAWKBtTPTOY— PmnON— PbOVABLE    OlAHCB— MATtnUTT. 

Where  an  involuntary  bankruptcy  petition  stated  that  the  claims  of  the 
creditors  signing  the  same  were  for  goods  sold  and  delivered,  and  that 
the  alleged  bankrupts  pnrchased  the  same  within  a  year  from  the  date 
of  the  petition,  it  conformed  to  general  order  87  (18  Sup.  Ct  x),  and  was 
not  objectionable  for  failure  to  state  when  the  several  amounts  became 
due,  the  amount  of  the  securities  held,  nor  the  maimer  in  which  the  value 
of  the  securities  was  fixed. 

2.  Sams— AOTfl  of  Bankbttftot. 

Allegations  of  acts  of  bankruptcy  in  an  involuntary  petition  In  the 
language  of  the  act,  without  setting  forth  any  other  facts  or  circumstan- 
ces, are  insuffldent. 

8.  Sams— OoiTOSAucEiiT  of  Asssts. 

An  involuntary  bankruptcy  petition,  alleging  that  the  alleged  bank- 
rupts within  four  months  next  preceding  the  filing  of  the  petition  com- 
mitted an  act  of  bankruptcy,  in  that  within  certain  dates  they  removed* 
transferredt  and  concealed  a  large  portion  of  their  property*  consisting 
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Of  pieces  of  woolen  goods,  alike,  linena,  eta,  from  tbelr  place  of  bwlxieee, 
with  the  intent  to  hinder,  delay,  and  defrand  creditors,  and  that  peti- 
tioners are  informed  and  believe  that  the  goods  removed,  transferred* 
and  concealed  were  of  the  value  of  at  least  $10,000,  and  that  petitioners 
have  been  nnable  to  ascertain  to  what  place  the  goods  have  been  removed* 
was  not  demurrable  on  the  ground  that  it  stated  merely  oonclusionsb  and 
not  facts  constituting  an  act  of  bankruptcy. 

In  Bankruptcy.    Demurrer  to  petition. 

Reber  &  Downs,  for  petitioners. 

Henry  N.  Wessel,  for  alleged  bankrupts. 

HOLLAND,  District  Judge.  This  is  a  demurrer  to  the  petition, 
the  second  reason  of  which  alleges  that  it  does  not  set  forth  when 
the  money  which  is  alleged  is  owing  to  the  several  creditors  be- 
came due,  nor  the  amount  of  securities  held  by  the  petitioners,  nor 
the  manner  in  which  the  value  of  the  securities  is  fixed,  nor  does  it 
set  forth  when  the  goods  were  sold.  The  petition  in  this  respect 
conforms  to  the  language  prescribed  by  the  Supreme  Court  under 
general  order  37  (18  Sup.  Ct  x).  It  is  stated  that  the  claims  are  for 
"goods  sold  and  delivered,"  and  that  "Hark  Bros,  purchased  the 
same  within  one  year  from  this  date,"  to  wit,  the  21st  day  of  Octo- 
ber, 1904,  the  date  of  the  execution  of  the  petition.  It  is  not  neces- 
sary to  state  when  the  several  amounts  became  due,  as  it  is  alleged 
they  have  "provable  claims" ;  nor  is  there  anything  to  require  them 
to  state  the  amount  of  the  securities  held,  nor  the  manner  in  which 
the  value  of  the  securities  is  fixed.    This  objection  is  overruled. 

It  is  further  objected  that  the  act  of  bankruptcy  set  forth  is  de- 
fective, informal,  and  insufficient,  in  that  the  petition  does  not  aver 
any  facts  showing  any  act  of  bankruptcy,  but  merely  states  legal 
conclusions,  using  the  phraseology  as  set  forth  in  the  act  of  Con- 
gress. The  manner  of  setting  forth  the  specifications  of  acts  of 
bankruptcy  in  involuntary  petitions,  and  specifications  filed  a^^ainst 
the  discharge  of  bankrupts,  are  very  fertile  sources  of  contention  as 
to  the  sufficiency  of  these  specifications,  and  a  definition  of  "suffi- 
ciency" cannot  be  framed  as  a  certain  guide  to  be  followed  in  all 
cases.  There  is  one  rule,  however,  followed  by  all  the  courts — ^that 
allegations  of  acts  of  bankruptcy  in  a  petition  in  the  language  of  the 
act,  without  setting  forth  any  other  facts  or  circumstances,  are  in- 
sufficient. An  act  of  bankruptcy  specified  in  section  3  (Act  July  1, 
1898,  c.  641,  30  Stat.  646  [U.  S.  Comp.  St.  1901,  p.  3422])  must 
be  set  forth  in  a  petition  showing  that  the  bankrupt  committed  an 
act  of  bankruptcy,  as  defined  in  that  section,  in  language  to  state  a 
triable  issue,  and  to  give  notice  to  the  alleged  bankrupt  as  to  what 
he  will  be  expected  to  meet;  but,  as  has  been  said  by  Judge  Mc- 
Pherson,  of  this  district,  in  Mil^aum  &  Ost  (D.  C.)  129  Fed.  827, 
"to  compel  nicety  of  pleading  m  specifications  of  objections  to  a 
discharge  is  more  likely  to  lead  to  the  escape  of  dishonest  men  from 
their  liabilities,  than  to  protect  honest  debtors  from  the  spiteful 
attack  of  disappointed  creditors."  This  was  said  in  a  decision  sus- 
taining specifications  against  the  discharge  of  a  bankrupt,  wherein 
the  specifications  set  forth  that  the  bankrupt,  "within  four  months 
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of  filing  the  petition,  ♦  ♦  ♦  transferred,  removed,  destroyed^ 
or  concealed,  or  permitted  it  to  be  removed,  destroyed,  or  concealed, 
their  property,  with  intent  to  hinder,  delay,  and  defraud  their  cred- 
itors, in  this:  that  said  bankrupts  did  on  or  about  December  1, 
1903,  or  about  one  week  prior  to  the  filing  of  the  petition  against 
them,  and  at  other  times,  remove  and  conceal  large  quantities  of 
merchandise  to  the  house  of  Leon  Wiesen,  No.  529  North  Sixth 
street,  in  the  city  of  Philadelphia,  with  the  intent  to  hinder,  delay, 
and  defraud  their  creditors;  and  in  this:  that  said  bankrupts  did 
further,  on  the  19th  day  of  November,  1903,  and  at  other  times,, 
remove  and  conceal,  or  permit  to  be  removed  and  concealed,  large 
quantities  of  merchandise,  consisting  of  toys,  notions,  and  pens, 
from  their  place  of  business,  at  303  Market  street,  Philadelphia,  with 
the  intent  to  hinder,  delay,  and  defraud  their  creditors."  In  addi- 
tion to  the  language  of  the  act,  there  are  facts  and  circumstances 
set  forth  here  to  notify  the  bankrupt  what  he  is  expected  to  meet, 
how  the  property  was  transferred,  the  person  to  whom  it  was  trans- 
ferred, and  the  place  wherein  it  was  concealed,  designating  the  mer- 
chandise as  "consisting  of  toys,  notions,  and  pens,"  and  the  place 
from  which  it  was  taken  is  also  given.  The  specifications  objected 
to  in  this  case  are  as  follows : 

''And  your  petitioners  further  represent  that  the  said  Benjamin  W.  Hark 
and  Harry  A.  Hark,  indiyldually  and  trading  as  Hark  Brothers,  are  insolvent, 
and  that  within  four  months  next  preceding  the  date  of  this  petition  the  said 
Benjamin  W.  Hark  and  Harry  A.  Hark,  Indiyldually  and  trading  as  Hark 
Bros.,  committed  an  act  of  bankruptcy,  in  that  they  heretofore,  to  wit,  be- 
tween the  10th  day  of  October,  A.  D.  1904,  and  the  16th  day  of  October,  1904, 
and  at  other  times,  removed,  transferred,  and  concealed  a  large  portion  of 
their  property,  consisting  of  pieces  of  woolen  goods,  silks,  linens,  etc.,  from 
their  place  of  business,  at  821  Cherry  street,  Philadelphia,  with  intent  to 
hinder,  delay,  and  defraud  their  creditors.  Your  petitioners  are  informed 
and  believe  that  said  goods  removed,  transferred,  and  concealed  are  to  the 
value  of  at  least  $10,000,  and  your  petitioners  have  been  unable  to  ascertain 
to  what  place  said  goods  have  been  removed." 

It  will  be  noticed  that  the  facts  set  forth  here  to  show  a  transfer 
with  intent  to  hinder,  delay,  and  defraud  creditors  are  that  between 
the  10th  of  October  and  the  16th  of  October,  1904,  they  removed, 
transferred,  and  "concealed"  large  portions  of  property,  consisting 
of  pieces  of  woolen  goods,  silk,  linens,  etc,  from  their  place  of  busi- 
ness, at  821  Cherry  street,  Philadelphia.  The  specifications  in  Mil- 
graum  &  Ost,  supra,  are  the  same  as  in  this  case,  except  that  in  the 
former  the  place  to  which  the  property  was  removed  and  "con- 
cealed'' is  named,  and  in  the  latter  this  fact  is  omitted,  but  it  is 
stated  that  the  petitioners  have  been  unable  to  ascertain  where  the 
goods  are  concealed;  but  the  allegation  is  made  that  goods  of  a 
specified  kind  "are  concealed,"  to  the  amount  of  |10,000* 

Exceptions  to  the  petition  dismissed. 
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PHUiADBLPHIA  &  READING  RY.  00.  Y.  PBALB,  PBAOOOK  &  KORB, 

Incorporated. 

(District  Oonrt,  B.  D.  PennaylTania.    liarch  1»  190fi.) 

No.  87. 

1.  SHIPFino— OONTBAOT  FOB  OUBBXITT  RATB  OF  FBXIOBT^DEIAT  IN  DFLXVXBT. 

A  barge  laden  with  coal  to  be  carried  from  Pbiladelphia  to  Boston, 
wbicfa  bad  started  in  tow,  and  proceeded  down  tbe  river  for  two  or  tbree 
miles,  wben  she  was  injured  bj  floating  ice,  causing  a  delaj  in  delivery, 
had  entered  upon  the  voyage^  and  was  protected  by  a  ^  provision  of  the 
bill  of  lading  excepting  "accident  or  danger  of  the  sea,  river  or  steam 
navigatlcxi" ;  and,  under  a  further  provision  of  the  contract  by  which 
she  was  to  receive  the  market  rate  of  freight,  she  was  entitled  to  the 
rate  current  when  the  voyage  was  commenced,  unless  the  delay  was 
caused  by  her  own  neglig^ce. 

2.  SAKV— NXOLIGSNOB  Ul  BSGHTHINO  YOTAGB— FLOATINO  IOE. 

A  barge  laden  with  coal  started  on  a  voyage  from  Philadelphia  to  Bos- 
ton in  tow  of  a  powerful  steamship  at  a  time  when  there  was  floating 
ice  in  the  Delaware  river.  Two  or  three  miles  down  the  river,  heavier 
ice  was  encountered;  and  in  the  first,  unsuccessful  attempt  of  the  steam- 
ship to  force  her  way  through,  the  barge  was  injured,  making  it  necessary 
for  her  to  stop  for  repairs.  The  steamship  then  successfully  passed 
through  the  ice,  and  proceeded  alone.  Held,  under  the  evidence,  that  the 
condition  of  the  river  was  not  such  as  to  render  the  barge  negligent  in 
starting,  in  view  of  the  size  and  strength  of  the  vessels;  it  being  her 
duty  to  make  every  reasonable  effort  to  deliver  the  cargo  promptly. 

In  Admiralty.    Suit  to  recover  freight  and  demurrage. 

James  F.  Campbell,  for  libelant 

John  G.  Johnson  and  J.  Wilson  Bayard,  for  respondent 

J.  B.  McPHERSON,  District  Judge.  The  respondents,  who  are 
coal  dealers  in  the  dty  of  Philadelphia,  made  a  contract  with  the  libel- 
ant in  January,  1903,  by  which  the  libelant  undertook  to  carry  a  load 
of  the  respondents'  coal  in  one  of  its  seagoing  barges  from  Philadelphia 
to  Brookline,  Mass.,  and  the  respondents  agreed  to  pay  the  market 
rate  of  freight  for  this  service.  Accordingly  the  barge  Kohinoor  took 
on  board  1,900  tons  of  coal,  and  began  the  voyage  on  January  18th, 
in  tow  of  the  steamship  Harrisburg,  a  vessel  also  belonging  to  die 
libelant.  The  bill  of  lading  agreed  to  deliver  the  coal  at  Brookline, 
"the  restraint  of  governments,  collisions,  fire  at  sea  or  in  port,  or  any 
other  accident  or  danger  of  the  sea,  river  or  steam  navigation,  of  what- 
ever nature  or  kind  soever,  excepted."  And  it  was  also  provided  in 
the  bill  that: 

''If  a  proper  berth  for  said  seagoing  barge  be  not  procured  by  consignee  of 
said  cargo,  and  the  cargo  be  not  discharged  by  him  from  the  barge  within 
five  working  days  (dating  from  the  hour  that  the  barge  is  ready  to  deliver 
cargo),  for  each  day  thereafter,  Sundays  and  legal  holidays  not  excepted*  17 
and  Bo/ioo  dollars  per  day  demurrage  will  be  charged." 

When  the  voyage  began,  the  steamship  and  the  barge  were  sea- 
worthy, and  were  properly  manned,  equipped,  and  supplied  for  the 
voyage.  At  that  time  some  ice  was  running  in  the  Delaware  river  at 
Port  Richmond,  from  which  point  the  tow  started ;  and  it  was  known 
by  die  libelant's  officers  and  agents,  and  by  the  master  of  the  Harris- 
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burg,  that  navigation  below  was  obstructed  to  some  extent,  but  the  in* 
formation  they  had  on  this  subject  did  not  indicate  that  there  was 
serious  danger  to  vessels  as  lar«  and  strong  as  the  steamship  and  the 
barg^  Near  Washington  Park,  however,  two  or  three  mUes  down 
the  river,  ice  of  unusual  thickness  and  in  large  quantity  was  encoun- 
tered, and  in  the  effort  to  force  a  passage  the  steamship  stuck  fast; 
and  tibe  barge,  being  unable  to  stop  her  way,  came  down  with  the  ebb 
tide  and  collided  with  the  steamship,  doing  her  some  damage,  and 
injuring  herself  so  severely  that  it  became  necessary  to  interrupt  the 
voyage  until  the  indispensable  repairs  should  be  made.  The  barge  was 
partially  unloaded,  and  was  taken  without  delay  to  a  shipyard*  where 
the  work  of  repairing  the  injury  was  prosecuted  with  diligence;  but 
it  was  not  until  January  31st  that  the  work  was  finished,  and,  as  no 
power  could  then  be  had,  it  was  not  until  Februaiy  6th  that  the  voyage 
could  be  resumed.  The  barge  reached  Boston  Harbor  on  the  even- 
ing of  February  10th,  and  the  cargo  was  tendered  to  the  consignee  the 
next  morning,  but  he  refused  to  receive  it  because  of  the  delay.  The 
respondents  were  immediately  notified  of  his  refusal,  and  were  asked 
for  instructions ;  but  they  gave  none  until  February  20th,  when  they 
directed  the  libelant  to  deliver  the  cargo  at  Portland,  Me.,  and  agreed 
to  pay  the  extra  charges  for  towing.  The  barge  finally  discharged  at 
Portland  on  February  26th  and  was  taken  back  to  Boston;  the  service 
of  towing  to  and  from  Portland  being  done  by  the  Commercial  Tow- 
boat  Company  at  a  charge  of  $206,  as  the  libelant  had  no  power  of  its 
own  available  at  Boston  when  the  direction  to  deliver  at  Portland  was 
received. 

When  the  voyage  began,  on  January  18th,  the  current  rate  of  freight 
was  $2  per  ton,  but  this  was  changed  on  January  27th  to  $1.60  per 
ton;  and  the  principal  subject  of  dispute  is  which  of  these  sums  fur- 
nishes the  measure  of  respondents'  liability  for  freight.  There  seems 
to  be  no  controversy  over  tfie  amount  of  demurrage  that  is  due,  $167.60. 
The  towing  charges  between  Boston  and  Portland  are  also  objected  to, 
apparently  on  the  ground  that  libelant  charged  the  same  rate  on  cargoes 
of  coal  from  Philadelphia  to  Portland  as  from  Philadelphia  to  Boston ; 
but,  aside  from  the  fact  that  this  rate  applied  only  to  cargoes  that  were 
originally  destined  for  Portland,  the  respondents'  liability  for  the 
extra  towage  charges  rests  upon  their  express  promise  to  pay  them. 
This  is  found  in  the  following  letter,  dated  February  20th,  and  ad- 
dressed to  libelant's  shipping  and  freight  agent  in  Philadelphia: 

"Dear  Blr:  In  accordance  with  InstmctionB  from  our  Boston  office,  please 
deliver  barge  Kohinoor  to  Messrs.  Sargent,  Dennlson  &  Ck>.,  Portland,  Me. 
We  will  be  responsible  for  towing  bill  in  making  this  delivery. 

••Tonrs  truly,  E.  B.  Walling, 

•^General  Sales  Agent** 

The  real  contention,  I  think,  must  be  over  the  libelant's  alleged  neg- 
ligence in  undertaking  the  voyage  under  the  circumstances  surrounding 
the  naviration.  It  seems  to  me  to  be  certain  that  the  voyage  had 
actually  begun.  I  had  occasion  to  consider  this  question  recently  in 
The  Buckingham  (D.  C.)  129  Fed.  975,  and  some  authorities  on  the 
subject  will  be  found  collected  in  the  report  of  that  case,  to  which  may 
be  added  Wood  v.  Hubbard  (C.  C.  A.,  3d  Circuit)   62  Fed.  767,  10 
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C.  C.  A.  628.  This  being  so,  the  rate  of  freight  then  cunrent,  $2  per 
ton,  applied  to  the  venture,  and  must  be  paid,  unless  a  sufficient  ex* 
cuse  can  be  shown  for  the  respondents'  failure  to  complY  with  these 
terms.  The  bill  of  lading  expressly  protects  the  libelant  trom  liability 
caused  by  dangers  of  the  sea,  river,  or  steam  navigation,  of  whatsoever 
nature  or  kind ;  and,  as  the  interruption  of  the  voyage  was  unquestion- 
ably occasioned  by  a  danger  of  river  navigation,  the  contract  relieves 
the  libelant,  unless  its  negligence  has  been  shown.  There  was  no  fault 
in  the  work  of  repairing  the  barge ;  and  the  single  question  is,  there- 
fore, whether  the  presence  of  ice  in  the  river  made  it  negligent  to  be- 
gin the  voyage  at  all.  This  is,  of  course,  a  question  of  fact,  to  be  de- 
cided according  to  the  evidence;  and  I  need  only  state  my  conclusion 
after  having  considered  all  the  testimony  on  this  subject.  In  my  opin- 
ion, the  danger  was  not  so  great  as  to  require  the  voyzgt  to  be  post- 
poned. Vessels  as  large  and  powerful  as  the  Harrisburg  are  intended 
to  encounter  dangers,  and  I  see  nothing  in  the  evidence  to  indicate  that 
anything  more  than  the  ordinary  peril  from  ice  in  the  winter  season 
was  to  ht  expected.  When  ice  of  unusual  thickness  was  met,  it  was  not 
practicable  to  turn  around;  and  it  was  not  negligence,  I  think,  to  at- 
tempt to  break  through.  Indeed,  the  Harrisburg  did  break  through 
in  a  second  attempt  the  same  day,  and  went  on  to  Boston  alone.  The 
libelant's  duty  was  to  make  every  reasonable  effort  to  take  the  cargo  to 
Boston  as  speedily  as  possible,  and,  if  the  respondents  had  lost  a  market 
while  the  barge  was  waiting  for  the  ice  to  move  out,  they  would  have 
been  entitled  to  complain  that  no  attempt  had  been  made  to  open  a 
channel  by  force.  Tfliat  the  first  attempt  failed  is  true,  but  it  was  not 
negligence  to  make  it,  for  the  libelant  must  be  judged,  not  by  the  re- 
sult, but  by  the  conditions  that  then  existed.  As  was  said  in  Holland 
V.  726  Tons  of  Coal  (D.  C.)  36  Fed.,  on  page  790 : 

"The  Tessel  owed  diligence  and  promptitude  in  dellverlDg.  She  was  bound 
to  diligent  effort,  and  was  obligated  to  deliver  during  that  season  of  naviga- 
tion, unless  prevented  by  stress  of  weather,  endangering  the  safety  of  the 
cargo,  or  preventing  further  progress.  Exposure  to  Inclement  weather,  or 
fear  of  encountering  ice  or  cold,  constitutes  no  excuse.  The  Maggie  Hammond, 
9  WalL  435,  19  L.  Bd.  772." 

A  decree  may  be  entered  in  favor  of  the  libelant,  with  costs. 


GRAHAM  V.  OREGON  R.  &  NAVIGATION  00. 
(District  Ck)urt,  S.  D.  New  York.    March  1,  1905.) 

ADXIBALTT  JUBISDICnON— MABITIinB  (DomsACT. 

A  contract  on  the  part  of  respondent,  a  railroad  company  operating  a 
line  of  road  having  a  seaport  terminus,  to  furnish  to  libelant  all  the 
cargoes  which  it  then  had  or  might  thereafter  have  at  such  port  during 
the  term  of  the  contract  for  shipment  over  sea,  and  on  the  part  of  libelant 
to  furnish  steamships  to  carry  such  cargoes,  is  maritime,  and  an  actiom 
for  its  breach  is  within  the  admiralty  jurisdiction. 
[Ed.  Note. — ^For  cases  in  point,  see  vol  1,  Cent  Dig.  Admiralty,  f  156L 
Admiralty  jurisdiction  as  to  matters  of  contract,  see  notes  to  The 
Richard  Winslow,  18  a  a  A.  847;  Boutin  v.  Rudd,  27  a  U  A.  68a] 
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In  Admiralty,    On  exceptions  to  amended  libel. 

Thomas  D.  Rambaut  and  J.  Parker  Kirlin,  for  Obellant 
Maxwell  Evarts  and  Robert  D.  Benedict,  for  respcuident 

ADAMS,  District  Judge.  The  original  libel  herein  was  filed  on  the 
nth  day  of  August,  1904.  Exceptions  thereto  were  duly  filed  by 
the  respondent,  alleging  in  substance  that  a  maritime  cause  of  action 
was  not  set  forth  and  the  court  consequently  had  no  jurisdiction. 
These  exceptions  were  brought  on  for  argument  and  sustained  in  an 
O(»inion,  dated  the  16th  day  of  December,  1904.  A  decree  was  subse- 
quently entered  thereupon,  granting  leave  to  the  libellant  to  amend 
within  twenty  days.  This  leave  was  availed  of  and  an  amended  libel 
filed  the  22nd  day  of  December,  1904. 

The  amended  Ubel  substitutes  new  allegations  for  the  first  three  par- 
agraphs of  the  original  libel.  The  libel  in  such  respect  now  reads  as 
follows: 

"First :  The  libelant,  Robert  A.  Graham,  is  a  resident  of  the  City  of  New 
York,  and  the  respondent,  the  Oregon  Railroad  k,  Navigation  Ck>mpany,  at 
all  the  times  hereinafter  n^entioned,  was,  and  it  still  is  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  Ore- 
gon and  has  an  office  and  property  in  this  District  At  the  times  mentioned, 
the  respondent  was  engaged  in  operating  a  system  of  railway  of  more  than 
one  thousand  miles  in  extent  in  the  northern  portion  of  the  United  States, 
and  had  a  terminus  at  Portland,  Oregon,  with  wharves  suitable  for  the  use 
of  Ocean  going  steamships.  It  was  also  at  such  times  engaged  In  obtaining 
from  various  places  in  the  United  States,  and  forwarding  from  its  terminus 
in  Portland,  cargoes  of  merchandise  destined  for  points  in  China  and  Japan, 
and  it  was  likewise  engaged  in  receiving  at  its  terminus  in  Portland,  cargoes 
which  had  been  brought  by  steamships  from  ports  in  China  and  Japan  to  the 
port  of  Portland. 

Second :  Prior  to,  and  on  October  1,  1900,  the  libelant,  Robert  A.  Graham, 
and  the  respondent,  the  Oregon  Railroad  &  Navigation  Company,  acting 
through  Its  duly  authorized  agents,  were  engaged  in  negotiations  for  the  pur- 
pose of  forming  a  contract  for  the  furnishing  of  vessels  by  the  libelant  to 
carry  cargoes  which  the  respondent  represented  to  the  libelant  that  it  had, 
and  would  have  regularly,  from  time  to  time,  for  shipment  from  Portland 
to  points  in  China  and  Japan.  The  respondent  then  and  there  represented 
to  tiie  libelant  that  the  above  mentioned  cargoes  would  amount  to  four  thou- 
sand tons,  or  more,  per  month,  all  which  it  promised  that  it  would  ship  on 
the  vessels  to  be  furnished  by  the  libelant  On  October  1st  1900,  these  nego- 
tiations culminated  in  a  contract  between  the  libelant  and  the  respondent 
under  and  in  pursuance  of  which  it  was  agreed  between  the  parties  that  the 
libelant  should  furnish  five  steam  vessels,  each  capable  of  carrying  four  thou- 
sand tons  of  measurement  cargo,  to  be  operated  in  a  monthly  service  between 
Portland,  Oregon,  and  ports  in  China  and  Japan,  to  carry  cargoes  to  be  fur- 
nished by  the  respondent  for  shipment  at  Portland  on  the  west  bound  voyages. 
It  was  further  agreed  that  the  respondent  should  furnish  exclusively  to  the 
vessels  so  to  be  provided  by  the  libelant  the  cargo  or  cargoes  that  It  then 
had,  and  all  the  cargo  or  cargoes  that  it  might  thereafter  have  at  Portland 
for  shipment  to  China  and  Japan,  which  It  was  represented  would  amount  to 
four  thousand  tons  or  more  per  month,  to  be  carried  by  the  libelant's  vessels, 
and  that  the  respondent  should  also  receive  at  Portland  any  and  all  cargo 
destined  for  Inland  points  of  the  United  States,  which  the  vessels  of  the 
libelant  might  bring  from  ports  in  China  and  Japan  to  the  port  of  Portland, 
and  there  deliver  to  the  respondent  on  Hs  terminal  wharves.  The  duration 
of  the  contract  It  was  agreed,  should  be  three  years  from  October  1st,  1900. 

It  was  further  agreed  that  the  libelsnt's  vessels  should  receive  as  com- 
pensation for  the  carriage  over  sea  of  the  cargoes  taken  from  or  brought  ^ 
185  F.— 39 
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Portland  one-half  of  the  through  freight  on  all  goods  shipped  undtr  through 
hillB  of  lading  from  Interior  points  in  the  United  States  to  China  and  Japan, 
and  one-half  of  the  through  freight  on  all  cargo  which  the  libelant  or  its 
agents  might  obtain  tor  shipment  in  China  and  Japan,  to  interior  points  in 
the  United  States,  and  that  the  vessels  should  receive  the  entire  fteight  on 
all  westbound  cargo  that  originated  in  Portland,  and  on  all  eastbound  cargo 
which  was  not  destined  for  points  bejond  Portland. 

Certain  stipulations  and  regulations  for  the  establishment  and  operation 
of  the  steamship  serrice  contemplated  by  the  foregoing  agreement  and  for 
the  government  of  certain  incidental  matters  in  connection  therewith,  were, 
on  that  day,  drawn  up  and  embodied  in  a  memorandum,  a  copy  of  which  is 
hereto  annexed,  marked  Appendix  A,  and  made  a  part  of  this  amended  libel ; 
but  the  terms  and  stipulations  of  this  memorandum  were  conditioned  and 
based  on  the  undertaking  of  the  respondent,  which  constituted  an  essential 
part  of  the  agreement  between  the  parties,  that  the  respondent  should  for- 
.  nlsh  to  the  libelant's  vessels,  for  shipment  at  Portland,  all  the  cargo  or  car- 
goes which  it  then  had,  or  might  thereafter  have,  during  the  life  of  the  con- 
tract, for  shipment  from  Portland  to  points  in  China  and  Japan,  and  should 
receive  at  Portland  all  through  cargoes  which  the  vessels  might  bring  to 
that  port 

Third:  Thereafter,  pursuant  to  the  terms  of  the  aforesaid  agreement  be- 
tween the  libelant  and  the  respondent,  the  libelant  furnished  to  the  respond- 
eat five  steamers,  each  capable  of  carrying  4,000  tons  of  measurement  cargo, 
for  the  establishment  of  a  steamship  service  between  Portland,  Oregon,  and 
ports  in  China  and  Japan,  and  cargoes  were  furnished  for  the  said  steamships 
by  the  respondent,  in  pursuance  of  said  agreement,  for  several  months  there- 
after, and  until  about  the  10th  of  April,  1901,  and  in  doing  so  delivered,  under 
through  bills  of  lading,  cargoes  and  merchandise  to  the  libelant  at  Portland 
for  transportation  by  his  said  line  of  steamships,  and  received  at  said  port 
cargoes  from  said  steamships  which  had  been  brought  from  Asiatic  ports,  and 
paid  freight  on  such  cargoes  to  the  libelant. 

The  name  of  the  line  under  which  the  steamers  were  operated,  in  pursuance 
of  the  agreement  between  the  parties,  was  the  Oregon  &  Oriental  Steamship 
Company." 

The  respondent  has  filed  exceptions  to  the  amended  libel  as  follows : 
"I.  That  it  appears  upon  the  face  of  the  libel  herein  that  this  Court  is  with- 
out jurisdiction  of  the  cause  of  action  set  forth  in  said  libel. 

II.  That  the  contract  and  agreement  alleged  in  said  libel  is  not  a  contract 
and  agreement  civil  and  maritime,  and  that  an  action  for  damages  for  the 
breach  thereof  is  not  within  the  admiralty  and  maritime  jurisdiction  of  this 
Court 

III.  The  respondent  further  excepts  to  the  first  sentence  of  the  Second  Arti- 
cle as  immaterial,  and  not  stating  any  part  of  the  alleged  agreement  or  of 
the  alleged  cause  of  action  for  the  breach  thereof. 

IV.  And  the  respondent  further  excepts  to  the  second  sentence  of  the  second 
article,  and  also  to  the  allegation  in  said  second  Article  *which  it  was  repre- 
sented would  amount  to  four  thousand  tons  or  more  per  month*,  as  imma- 
terial, no  cause  of  action  in  said  amended  libel  being  alleged  as  founded  on 
either  representations  or  promises  of  the  respondent  outside  of  the  alleged 
agreement" 

The  respondent  contends  that  the  amended  libel  adds  nothing  to  the 
original  libel  as  to  the  Hbellant's  part  of  the  agreement,  nor  as  to  the 
respondent's  part  of  the  same  but  simply  modifies  one  of  the  former 
allegations  and  urges  that  Appendix  A  still  contains  all  the  particulars 
of  the  agreement  now  set  forth  and  even  if  that  is  not  so,  it  is  certainly 
alleged  by  the  libellant  that  Appendix  A  continues  under  the  amended 
•libel  to  form  a  part  of  the  agreement  between  the  parties.  It  is  fur- 
ther urged  that  the  contract  now  alleged  is  nothing  but  a  traffic  agree- 
ment covering  as  well  the  land  transportation  on  the  railroad  as  the 
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maritime  transportation  on  the  steamships;  that  neither  can  be  sep- 
arated from  the  other  and  that  the  question  now  presented  has  been 
practically  decided  in  the  sustainment  of  the  former  exceptions. 

The  allegations  of  the  amended  libel,  however,  are  quite  different 
from  those  of  the  original.  The  ac^reement  contained  in  Appendix 
**K"  instead  of  being  a  statement  of  the  terms  of  the  agreement  as 
formerly  alleged,  is  now  described  as  merely  incidental  to  the  main 
contract,  whidi  is  set  forth  in  the  paragraphs  quoted  above.  The  alle- 
gations of  the  new  libel  set  forth  a  contract  for  the  furnishing  of 
cargoes  on  the  respondent's  part  and  of  steamships  oq  the  libellant's 
part  to  carry  the  cargoes.  Such  a  contract  is  essentially  maritime 
within  the  authorities.  Quirk  v.  Clinton,  20  Fed.  Cas.  146 ;  Patterson 
V.  Baltimore  Steam  Packet  Co.  (D.  C.)  101  Fed.  296;  Id.,  106  Fed.  736, 
46  C.  C.  A.  575,  66  L.  R.  A.  193 ;  Id.  (D.  C.)  106  Fed.  957. 

With  respect  to  the  immateriality  of  certain  statements  in  the 
amended  libel  alleged  in  the  respondent's  3rd  and  4th  Exceptions,  I 
do  not  deem  it  necessary  at  this  time  to  consider  the  exceptions  in  such 
respect.  When  evidence  is  offered  to  establish  the  criticised  parts,  the 
question  of  materiality  can  be  determined. 

Exceptions  overruled. 


GRAHAM  T.  BEAVxJR  HILL  GOAL  CO. 
(Gircnit  Gourt,  D.  Oregon.    February  24^  1905.) 

No.  2,754. 

L  TXNDOB  AND  PUBGHABBK— RSSOISSION  OF  GoirTBAOT— UBB  AND  OoOUPATXOH. 

Complainant,  wbile  in  possession  of  certain  land  under  contract  of 
purchase,  erected  certain  buildings  thereon,  which  were  occupied  by  de- 
fendant, and  thereafter  rescinded  the  contract  and  relinquished  to  the 
Tender  all  rights,  iasues,  and  profits  theretofore  arising*  from  the  land. 
Complainant  then  recovered  from  the  vendor  all  moneys  paid  by  him  on 
the  contract  of  purchase,  with  interest,  and  then  sued  defendant  for  use 
and  occupation  of  such  building.  Eeld^,  that  the  profits  derived  from  such 
use  and  occupation  belonged  to  the  vendor,  and,  he  having  demanded  that 
defendant  attorn  to  him  therefor,  complainant  was  not  oititled  to  recover. 

2l  8am»— Acts  of  Agent— Dkfbnsbs. 

Where  the  improvements  for  the  use  of  which  suit  was  brought  had 
been  constructed  by  complainant  while  he  was  manager  of  defendant, 
and  paid  for  with  defendant's  money,  the  buildings  so  constructed,  so  far 
as  complainant  was  concerned,  were  the  property  of  defendant^  for  the 
use  of  which  defendant  was  not  liable  to  complainant 

E.  B.  Watson,  for  complainant. 

Williams,  Wood  &  Linthicum  and  J.  S.  Coke,  for  defendant 

BELLINGER,  District  Judge.  This  is  a  suit  for  an  accounting 
for  the  use  and  occupation  by  the  defendant  of  some  30  dwelling 
houses,  four  cabins,  a  store,  garden  house,  carhouse,  cattle  yard 
and  pens,  and  garden  and  pasture,  for  a  period  from  the  3d  day  of 
December,  1897,  to  the  9th  of  April,  1902.  It  is  alleged  that  the 
reasonable  value  of  the  use  and  occupation  in  question  is  $17,464.36. 

The  averments  of  the  answer  arc  to  the  following  effect:    From 
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Mftrch  21,  1886,  to  April  9,  1892,  Graham,  the  complaihant,  was 
in  possession  oi  the  tract  of  land  upon  which  the  builalngs  in  ques- 
tion were  erected,  under  a  oontrect  with  one  Merehant^  the  drner, 
by  which  the  latter  agreed  to  convey  said  land  to  Graham  upon 
certain  payments  stipulated  as  tiie  price  therefor.  About  April  9, 
1902,  the  complainant  rescinded  the  contract,  and  'Vetinqviished 
and  surrendered  to  Merchant  all  rights,  issues,  and  profits  there- 
tofore arising  from  said  land/'  Graham  brought  an  action  against 
Merchant,  and  recovered  judgment  for  all  moneys  paid  by  him 
on  the  contra<;t  of  purchase,  with  interest.  During  Graham's  pos- 
session of  the  land  in  question,  and  prior  to  1897,  he  was  the  gen- 
eral manager  of  the  defendant  company,  and  during  such  time  he 
built,  with  the  defendant's  money,  the  dwellings  and  other  build- 
ings for  the  use  and  occupation  for  which  the  suit  is  brought 
These  improvements  have  been  occupied  from  time  to  time  by 
miners  employed  at  the  mine  of  the  defendant  and  at  the  mine 
of  the  Beaver  Coal  Company,  of  which  latter  company  Graham 
was  also  at  the  time  manager,  and  the  defendant  has  received  as 
rents  for  such  use  various  sums  aggregating  $1,463.67.  During  a 
portion  of  the  years  1898  and  1899,  one  W.  W.  Catlin  was  the  re- 
ceiver of  the  property  of  the  defendant  in  a  suit  wherein  said  Gra- 
ham was  plaintiff  and  this  defendant  and  others  were  defendants, 
and  during  such  receivership  such  receiver  rented  the  improve- 
ments referred  to,  to  the  Beaver  Coal  Company,  at  an  agreed  rental 
aggregating  $866.95.  Graham  was  the  manager  of  the  latter  com- 
pany at  the  time.  The  receiver  never,  in  fact,  collected  this  rental. 
He  recovered  judgment  therefor,  but,  because  of  the  bankruptcy 
of  the  Beaver  Coal  Company,  nothing  was  ever  collected  on  the 
judgment.  The  answer  further  alleges  that  Merchant,  the  owner 
of  the  premises,  has  demanded  that  the  defendant  attorn  to  him 
for  such  occupation  and  use.  It  is  also  alleged  that  the  complain- 
ant ought  not  to  be  permitted  to  assert  any  claim  "for  said  alleged 
rents,  issues,  profits,  or  any  other  matters  or  things  whatsoever  hap- 
pening or  occurring  prior  to  the  8th  day  of  June,  1899,  for  that  on 
said  date  said  complainant,  for  good  consideration,  executed  and  de- 
livered a  written  release  to  and  in  favor  of  this  defendant,  wherein 
and  whereby  he  acknowledged  full  and  complete  satisfaction  of 
all  claims  and  demands  which  he  then  had  or  might  claim  to  have 
against  this  defendant."  The  complainant  excepts  to  the  answer 
for  insufficiency. 

As  stated  in  complainant's  brief,  'The  rescission  put  an  end  to 
the  contract,  and  the  parties  thereafter  stood  in  the  same  relation 
to  each  other  as  they  would  if  there  had  never  been  any  contract 
between  them."  The  property  and  its  earnings  belonged  to  Mer- 
chant, precisely  as  though  no  contract  of  purchase  ever  existed. 
To  the  extent  that  these  earnings  are  in  the  form  of  a  fiability  from 
those  who  have  had  the  use  of  the  premises,  Merchant,  as  the  per- 
son entitled  to  them,  may  compel  payment  to  himself.  The  com- 
plainant, for  all  that  appears,  may  be  an  irresponsible  person,  and 
it  would  be  a  remarkable  procedure  if  a  court  of  equity  §hould 
lend  its  aid  to  him  to  collect  what  in  fact  belongs  to  Merchant, 
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contrary  to  the  latter's  wish  and  against  his  interest.  If  Merchant 
is  satisfied  to  look  to  the  defendant  for  the  earnings  in  question, 
Graham's  responsibility  ceases,  and  he  cannot  complain.  He  can 
have  no  interest  in  compelling  payment  to  himself,  notwithstand- 
ing Merchant's  willingness  to  look  to  the  defendant  for  the  ren- 
tals, unless  he  expects  to  collect  what  is  due  from  the  defendant 
and  then  plead  the  judgment  in  his  action  against  Merchant  in  bar 
of  Merchant's  ri|^ht  to  recover  from  him,  and,  of  course,  to  such 
an  expedient  equity  lyill  not  give  its  aid. 

The  fact  that  the  improvements  for  the  use  of  which  this  suit 
is  brought  were  made  by  Graham  while  he  was  the  manager  of  the 
defendant,  and  paid  for  with  defendant's  money,  is  a  good  defense. 
The  buildings  so  constructed  belonged,  so  far  as  Graham  is  con- 
cerned, to  the  defendant.  Without  a  rescission  of  the  contract  of 
purchase  between  him  and  Merchant,  the  most  that  he  could  claim 
from  defendant  under  such  circumstances  is  the  value  of  the  use 
of  the  premises  without  the  improvements. 

The  exceptions  to  the  answer  are  overruled* 


D9RK  P.  TONKERMAK  00.,  Limited  ▼.  CHARLES  H.  FULLER'S  ADVER- 
TISING AQBNCT. 

(Olrciilt  Court,  N.  D.  IHinois.    Velbruary  28,  1909.) 

L  Fbderax  CoTTRTB—JuBTsoicnoN— Partnership— CmzEWSHip. 

Wheve  a  declaration  by  a  partnership  organized  nnder  Oomp.  Laws 
Ulicli.  1897,  c.  160,  H  0079,  6089,  piovidlng  for  the  orKanizatlon  of  limited 
partnarships  in  joint-stock  corporations,  etc.,  alleged  that  plaintiff  was 
fuch  a  partnership,  organized  as  stated,  haring  its  principal  place  of 
business  in  K.,  and  authorized  to  sue  and  be  sued  in  the  name  of  Y.  Com- 
pany, Limited,  and  that  each  and  every  member  and  partner  of  such  as- 
sociation was  a  citizen  of  Michigan,  such  allegation  sufficiently  charged 
the  citizenship  of  the  parties  comprising  the  firm  to  confer  Jurisdiction ; 
such  associations  being  quasi  corporations. 

[Ed.  Note. — Averments  of  cltlzeoship  to  show  Jurisdiction  of  federal 
courts,  see  note  to  Shlpp  t.  Williams,  10  C  C  A.  261 ;  Mason  t.  Dullag- 
ham,  27  O.  O.  A.  808.] 

2.  Sau— Plba  in  Abatbhxht. 

Wheve  a  declaration  in  an  action  bf  a  partnership  averred  that  the 
meml>ers  thereof  were  all  citizens  of  the  state  of  Michigan,  the  defendant 
was  entitled  to  challenge  such  averment,  under  the  Illinois  practice^  by 
plei^  in  abatement,  unless  waived  by  pleading  to  the  merltiL 

8.  Sams— AsanxpaiT— MoNKT  Rsgicivkp. 

An  original  declaration  contained  ordinary  common  counts  on  promises, 
aftor  which  complainant  filed  an  amended  declaration  alleging  the  em- 
ployment of  defendant  as  plaintiff's  advertising  agent  under  an  agreement 
to  pay  defendant  the  actual  cost  price  of  such  advertising,  and  10  p«r 
cent*  additloiMU  as  compensation,  and  alleged  that  defendant  fraudnl^ntly 
rendered  fals^  accounts  of  the  cost  of  advertising  inserted,  and  that 
plaintiff,  b^lng  wholly  ignorant  thereof,  overpaid  defendant  large  sums  of 
money  sued  n»,  which  defendant  unlawfully  withholds  ftom  plaintiff, 
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and  for  which  it  refuses  to  account  Held,  that  the  aTerment  of  frand 
in  the  amended  declaration  should  be  disregarded  as  immaterial,  and 
that  both  declarations  therefore  stated  a  similar  cause  of  action  to  re- 
cover mon«j  under  a  quasi  contract 

Charles  C.  Gilbert,  for  plaintiff. 
Arthur  W.  Underwood,  for  defendant 

SANBORN,  District  Judge.  Demurrer  to  amended  declaration. 
Plaintiff  is  a  partnership  association  organized  under  chapter  160, 
Comp.  Laws  Mich.  1897,  §§  6079  to  6089.  Such  associations  are 
legal  entities,  and  are  quasi  corporations,  controlled  by  the  law  appli- 
cable to  corporations  rather  than  partnerships.  Staver,  etc,  Mfg.  Co. 
V.  Blake  (Mich.)  69  N.  W.  608,  38  L.  R.  A.  798 ;  Rouse,  Hazard  &  Co. 
V.  Detroit  Cycle  Co.  (Mich.)  69  N.  W.  613,  38  L.  R.  A.  794. 

The  amended  declaration  alleges  that  the  plaintiff  is  a  partnership 
association  organized  as  above  stated,  having  its  principal  place  of  busi- 
ness in  the  dty  of  Kalamazoo,  and  authorized  to  sue  and  ht  sued  under 
the  name  of  Derk  P.  Yonkerman  Company,  Limited,  each  and  every 
member  and  partner  of  which  partnership  association  is  a  citizen  of 
the  state  of  Michigan.  This  allegation  is  challenged  by  the  demurrer 
on  the  ground  that  it  does  not  properly  state  or  set  forth  the  citizenship 
of  the  parties,  and  that  it  appears  that  the  plaintiff  is  a  partnership 
composed  of  more  than  one  person,  and  none  of  such  persons  is  made 
a  party  to  said  suit,  or  named  in  the  declaration,  or  either  count  thereof. 
If  the  name  of  the  partners  had  been  given  in  the  declaration,  there 
could  be  no  question  of  the  sufficiency  of  this  allegation  to  show  juris- 
diction. While  it  is  usual  to  give  the  names  of  tibe  parties  whose  cit- 
izenship is  alleged,  as  in  Great  Southern  Fireproof  Hotel  Co.  v.  Jones, 
177  U.  S.  479,  20  Sup.  Ct.  690,  44  L.  Ed.  842,  yet  as  stated  by  Judge 
Caldwell  in  Carnegie,  Phipps  &  Co.,  Limited,  v.  Hulbert,  68  Fed.  10, 
3  C.  C.  A.  391,  ''when  a  copartnership  sues,  the  citizenship  of  the  par- 
ties composing  it  must  be  averred,  and  must  be  such  as  to  confer  the 
jurisdiction."  No  reason  is  perceived  why  the  allegation  is  not  suffi- 
cient, since  the  averment  is  express  that  each  and  every  member  and 
?artner  of  the  plaintiff  association  is  a  citizen  of  the  state  of  Michigan, 
'homas  v.  Board  of  Trustees,  196  U.  S.  207,  26  Sup.  Ct  24,  49  L. 

Ed. .    In  the  Great  Southern  Hotel  Case  it  is  said,  "It  was  necessary 

to  set  out  the  citizenship  of  the  individual  members  of  the  partnership 
association  which  brought  this  suit"  While  it  is  not  sufficient  to  aver 
that  a  company  or  association  is  a  dtizen  of  a  particular  state,  an  addi- 
tional averment  that  it  is  a  corporation  beine  necessary,  yet  this  rule 
does  not  seem  to  extend  to  the  case  of  an  individual. 

The  defendant  may  challenge  the  averment  that  the  members  of 
the  association  were  not  at  the  beginning  of  the  suit  citizens  of  Michi- 
gan by  plea  in  abatement,  under  the  Illinois  practice.  In  states  which 
have  adopted  the  Code  of  Civil  Procedure,  such  allegation  mav  be  chal- 
lenged by  general  or  special  denial  in  a  plea  to  the  merits,  but  under 
the  common-law  system  of  procedure  all  pleas  in  abatement  to  the  juris- 
(Uction  are  waived  by  pleading  to  the  merits.  Roberts  v.  Lewis,  144 
\J.  S.  663,  12  Sup.  Ct  781,  36  L.  Ed.  679;   Southern  Pacific  Ca  v. 
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Denton,  146  U.  S.  209,  36  L.  Ed.  377,  13  Sup.  Ct.  47;  Mexican  Cent. 
Ry.  V.  Pinkney,  149  U.  S.  206,  37  L.  Ed.  704, 13  Sup.  Ct.  864;  Greene 
V.  Tacoma  (C.  C.)  53  Fed.  563;  Jones  v.  Rowley  (C.  C.)  73  Fed.  288. 

To  the  point  that  a  plea  in  abatement  is  waived  by  pleading  to  the 
merits,  as  a  general  rule,  see  Allen  v.  Watt,  69  111.  655 ;  Lindsay  v. 
Stout,  59  111.  491;  Hawkins  v.  Albright,  70  111.  87;  Thomas  v.  Lowy, 
60  111.  512. 

A  further  ground  of  demurrer  is  that  the  amended  declaration  is 
framed  as  an  action  of  trespass  on  the  case,  while  the  original  proceed- 
ing was  an  action  of  trespass  on  the  case  upon  promises.  The  original 
declaration  contained  the  ordinary  common  counts  on  promises.  Tlie 
amended  declaration  states  an  agreement  by  which  defendant  was  to 
become  plaintiff's  advertising  agent.  Defendant  was  to  cause  to  be 
inserted  m  divers  newspapers  and  magazines  advertisements  at  the  low- 
est prices  which  could  be  obtained.  The  plaintiff  agreed  to  pay  the 
defendant  the  actual  cost  price  for  such  advertising  matter,  and  10 
per  cent,  additional  as  compensation.  It  is  further  alleged  that  the 
defendant  procured  to  be  inserted  such  advertising  matter  in  numerous 
papers  and  magazines,  and  rendered  plaintiff  accounts  therefor  at  the 
end  of  each  month  during  the  advertising  period,  and  that  it  was  the 
duty  of  the  defendant  to  obtain  the  lowest  possible  prices,  and  truly 
state  the  same  in  said  accounts,  but  the  defendant,  disregarding  its 
duty  in  that  behalf,  did  not  state  the  true  prices  for  the  advertising  mat- 
ter, but,  on  the  contrary,  falsely  and  fraudulently,  and  with  intent  to 
deceive  and  defraud  the  plaintiflF,  rendered  false,  fraudulent,  and  fic- 
titious accounts,  well  known  to  the  defendant  to  be  false,  fraudulent, 
and  fictitious;  the  plaintiff  being  wholly  ignorant  of  the  true  prices, 
and  relying  on  the  statements  and  accounts  rendered  by  the  defendant. 
Under  these  circumstances  it  is  alleged  the  plaintiff  overpaid  the  de- 
fendant large  sums  of  money,  being  not  less  than  $10,000,  which 
the  defendant  unlawfully  withholds  from  the  plaintiff,  and  for  which 
it  refuses  to  account  I  think  the  averment  of  fraud  is  entirely  imma- 
terial, and  that  the  suit  is  an  action  on  the  case  in  assumpsit  to  recover 
the  amount  of  the  overpayments  alleged  to  have  been  made.  In  effect, 
the  declaration  alleges  benefits  to  the  defendant  p^id  by  the  plaintiff 
in  ignorance  of  the  true  situation.  This  would  give  the  plaintiff  the 
right  of  recovery  quasi  ex  contractu,  whether  or  not  the  defendant 
acted  fraudulently.  Even  where  money  or  goods  have  been  wrong- 
fully taken  from  the  plaintiff,  so  that  an  action  of  tort  would  lie,  yet, 
in  all  cases  where  the  defendant  has  received  the  benefits  of  the  trans- 
action, either  by  sale  or  retention  of  the  property  converted,  or  in  some 
other  manner,  the  plaintiff  has  the  election  to  waive  the  tort  and  sue 
in  assumpsit.  Home  v.  Mandelbaum,  13  111.  App.  607 ;  Morrison  v. 
Rogers,  3  111.  817;  Kellogg  v.  Turpie,  93  IlL  265,  34  Am.  Rep.  163,* 
Johnston  v.  Salisbury,  61  fll.  316.  See,  also,  Carter  v.  White,  32  111. 
509;  Willenborg  v.  I.  C.  R.  R.,  11  IlL  App.  302;  Sherburne  v.  Tobey 
Furniture  Co.,  19  111.  App.  619. 

There  arc  two  further  grounds  of  demurrer,  to  the  effect  that  the 
remedy  is  solely  in  equity,  and  that  the  declaration  is  obnoxious  to  the 
statute  of  frauds.    The  above  considerations  seem  to  dispose  of  both 
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of  these  grounds  of  demurrer  against  the  defendant    Defendant  may, 
if  so  advised,  plead  specially  in  abatement  to  the  jurisdictioa  or  to  the 
merits,  and  the  ordinary  rule  to  plead  over  will  be  entered. 
Demurrer  overruled. 


THB  CHELSEA. 
(District  Ooort,  8.  D.  New  York.     Marefa  4,  1900.) 

CtoixmoR— Stbaheb  and  Sohoonxb  Meeting — Excessive  Speed  in  Foo. 

A  steamer  ?ield  In  fault  for  a  collision  with  a  schooner  in  Long  Island 
Bound  in  a  fog  because  of  her  excessiTe  speed  of  10  knots,  and  her  change 
of  course  after  the  schooner  was  seen  on  nearly  a  meeting  course.  The 
schooner  held  not  chargeable  with  contributory  fault,  although  her 
speed  was  about  six  knots,  it  appearing  that  the  fog  was  not  thick  where 
she  was,  and  that  she  was  redudng  sail  as  she  entered  the  dense  fog. 

[Ed.  Note. — Collision  rules — Speed  of  steamers  in  fog,  see  note  to  The 
Niagara,  28  a  a  A.  082.] 

In  Admiralty.    Suit  for  collision. 

Peter  S.  Carter,  for  libellants. 

Carpenter,  Park  &  Symmers,  for  claimant. 

ADAMS,  District  Judge.  This  action  was  brought  by  C.  W. 
Crane  &  Company,  as  managing  owners  of  the  3  masted  schooner 
A.  P.  Emerson,  to  recover  from  the  steam-propeller  Chelsea,  the 
damages  caused  to  the  schooner  by  a  collision  which  happened  be- 
tween the  vessels  in  Lone  Island  Sound,  about  ^  of  a  mile  south- 
west of  Execution  Rock  Light,  about  7  o'clock  in  the  evening  of 
the  8th  day  of  April,  1904.    The  tide  was  ebb. 

The  schooner  was  125  feet  long  and  29.6  beam  and  bound  to  New 
Yoric  from  St.  John,  New  Brunswick,  with  a  load  of  lumber,  partly 
on  deck.  She  was  sailing  free,  with  her  booms  on  the  starboard 
side.  At  the  time  of  the  collision,  she  had  all  her  lower  sails  set, 
consisting  of  a  spanker,  mainsail,  foresail,  fore  head  sails,  fore  stay- 
sail, jib,  flying  jib  and  outer  jib.  The  topsails  were  furled  as  the 
schooner  was  passing  Execution  Light  and  the  last  of  them  was 
being  clewed  up  when  the  lights  of  the  steamer  were  first  seen. 
When  in  the  vicinity  of  the  collision  the  schooner  was  steering  a 
S.  W.  course.  The  wind  was  about  North-east  by  East  or  East 
North-east.  It  is  claimed  by  the  schooner  that  she  was  sailing 
just  before  the  collision,  at  the  rate  of  4>4  or  5  knots,  the  weather 
being  rainy  and  nasty  but  lights  easily  seen.  The  master  was  at 
the  wheel  and  a  lookout  duly  stationed  forward.  A  Hell  Gate  Pilot 
and  his  son  were  also  on  deck.  Her  proper  lights  were  set  and 
burning.  It  is  also  claimed  by  the  schooner,  that  the  Chelsea's 
masthead  light  appeared  shortly  before  the  collision,  about  yi  or 
^  of  a  point  on  her  starboard  bow;  that  the  steamet^s  green  light 
then  appeared  and  subsequently  red  so  that  at  the  time  of  the  col- 
lision, she  was  showing  both.  The  schooner  was  struck  by  the 
steamer's  stem  on  the  starboard  side  forward  of  the  fore  rig^ng. 
The  schooner  commenced  to  sound  fog  signals  when  in  the  vicinity 
of  Execution  Light. 
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The  Chelsea  was  a  screw  propeller  144  feet  lonj^,  bound  from 
New  York  to  New  London  and  Norwich,  G>anecticuV  l^den  with 
freight  and  carrying;  passengers.  Her  ordinary  speed  in  stiU  water 
was  about  10  knots.  She  claims  that  a  few  minutes  after  passing 
Stepping  Stones  she  met  with  tog,  and  there  changed  her  course 
to  N.  £.  }4  N.  to  pass  Execution  I/ight;  that  a  few  minutes  later, 
it  shut  in  thick  and  she  commenced  to  blow  fog  signals.  No  change 
was  made  from  full  speed  and  she  was  going  according  to  the  mas- 
ter's estimate,  at  the  rate  of  8  knots,  when  the  lookout  reported  a 
whistle  or  horn  forward,  which  the  master  told  him  must  be  Exe- 
cution Light,  on  account  of  its  being  long  drawn  out.  A  few  sec- 
onds afterwards  the  lookout  reported  again  that  he  thought  he 
heard  3  whistles,  3  horns,  on  the  starboard  bow.  The  master  look- 
ed but  did  not  see  anything  and  kept  his  course.  In  a  few  seconds, 
both  lights  of  the  schooner  appeared,  about  half  a  point  to  the  star- 
board and  the  master  ordered  the  steamer's  wheel  to  starboard, 
which  order  was  obeyed  to  the  extent  of  two  spokes,  when  the 
schooner's  green  light  disappeared  to  the  steamer  and  the  red  came 
out  plain.  The  master  then  ordered  the  steamer's  helm  to  be  port- 
ed and  just  at  that  time  the  red  light  commenced  to  disappear  and 
a  bell  was  given  on  the  steamer  to  slow  and  suddenly  the  green 
light  showed  up  and  the  steamer  gave  three  bells  and  a  jingle.  The 
master  estimates  that  when  the  lights  were  first  seen  they  were 
about  1200  feet  away  but  elsewhere  says  that  he  could  see  lights  or 
objects  on  the  water  ]^  or  ^  of  a  mile  away.  The  schooner  was 
struck  on  the  starboard  bow.  It  is  estimated  that  the  steamer  at 
the  time  of  collision  had  been  reversing  about  50  seconds,  with  the 
effect  of  bringing  her  quick  water  forward  to  the  gangway  about 
36  feet  aft  of  the  stem.  The  steamer  was  loaded  by  flie  stem  so 
that  she  drew  there  11  feet  while  only  drawing  6J4  forward.  The 
master  explains  the  retention  of  full  speed  by  the  necessity  of  keep- 
ing the  time  of  the  run  from  Stepping  Stones  to  Execution  Light 
and  because,  trimmed  as  she  was,  she  would  not  steer  very  well  if 
slowed  down. 

The  steamer's  master  admitted  that  he  knew  from  the  whistles 
he  heard,  that  there  was  a  sailing  vessel  coming  towards  him  with 
a  fair  wind.  There  is  no  serious  contention  about  the  steamer's 
faults  in  several  respects,  principally  in  proceeding  at  full  speed 
in  a  fog,  which  is  claimed  to  have  been  dense,  but  an  apportion- 
ment of  the  damages  is  sought,  because  of  the  schooner's  speed, 
which,  it  is  contended  by  the  steamer,  was  at  least  6  or  7  knots  per 
hour,  which  rate  in  fog  has  been  condemned  by  the  authorities. 

The  speed  of  the  schooner  is  therefore  the  only  point  that  requires 
consideration. 

The  master  of  the  schooner  testifies  that  the  fo^  signals  were 
commenced  on  the  schooner  when  she  was  two  or  three  miles  E. 
N.  E.  of  Execution  Light ;  that  the  fog  then  began  to  shut  down 
and  the  signals  were  started ;  that  he  began  to  take  in  topsails  at 
Execution  Light  and  had  them  all  in  but  not  hauled  snug  tp  the 
masthead  at  the  time  of  collision ;  that  at  Execution  Light  it  was 
quite  thick  and  he  hatiled  to  the  South-west  to  get  into  the  chan- 
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nel,  which  eave  the  wind  a  better  hold  on  his  sails  and  sent  the 
vessel  a  little  faster  forward.  He  afterward  said  it  lightened  up  a 
little  off  Execution  Light,  so  that  he  could  see  at  least  a  mile  away. 
It  appears  that  a  log  had  been  kept  by  the  mate,  who  was  exam- 
ined out  of  court  for  the  libellant,  and  this  was  called  for  by  the 
claimant  but  not  produced,  because  the  master  claimed  it  had  been 
destroyed,  with  other  papers,  by  water  getting  into  his  cabin  from 
the  collision,  but  the  master's  testimony  differs  from  the  mate's 
and  is  somewhat  to  be  doubted  in  this  respect,  at  least.  The  mate 
testified  that  the  entries  concerning  this  occurrence  were  made  in 
the  morning  of  the  next  day.  He  also  said  that  the  schooner  was 
making  7  or  8  knots  when  Sands  Point  was  abeam.  The  lookout 
estimated  the  speed  at  6  knots.  The  Hell  Gate  Pilot,  who  went 
aboard  at  a  point  opposite  Eatons  Neck,  estimated  the  speed  at  not 
over  5  miles,  and  at  time  of  collision  not  over  6  knots,  from  6  to  S 
miles.  He  describes  the  weather  misty  and  foggy,  "not  exactly 
foggy  but  mist  with  a  fog,  just  coming  on  to  be  fogpy."  The  light 
keeper  at  Execution  Light  testified  that  when  the  Emerson  passed 
he  saw  her  plainly  and  with  glasses  could  read  her  name ;  that  at 
the  time  he  could  see  Sands  Point  Light  Ji  of  a  mile  away  and 
other  lights  in  the  vicinity ;  that  after  she  passed  by  him  she  went 
into  the  fog,  possibly  [^  of  a  mile  away,  and  was  shut  out  from  his 
view ;  that  before  the  Emerson  went  by,  he  started  his  fire  to  get  up 
steam  for  the  fog  whistle  kept  there,  which  he  started  at  7:15 
o'clock. 

It  appears  by  the  chart  that  Eatons  Point  Light  on  Eatons  Neck, 
is  about  20  nautical  miles  from  Execution  Light  and  as  the  colli- 
sion occurred  a  little  to  the  westward  of  the  latter  and  the  schoon- 
er passed  the  former  about  4  o'clock,  a  speed  of  something  over  6 
knots  appears.  At  the  time  of  collision,  the  schooner  was  still  car- 
rying all  of  her  lower  sails  and  as  they  were  receiving  some  benefit 
from  the  change  of  course  at  Execution  Light,  it  may  safely  be  as- 
sumed that  when  the  vessels  came  together,  the  schooner  was  going 
as  much  as  6  knots. 

The  question  to  be  determined  is  whether  the  schooner  under 
the  circumstances  was  in  fault  for  excessive  speed.  The  claimant 
so  contends,  citing  several  cases  where  such  a  rate  in  a  fog  has  been 
held  to  be  condemnatory.  The  difficulty  with  the  steamer's  con- 
tention is,  that  she  assumes  the  schooner  to  have  been  sailing  in  a 
dense  fog.  The  preponderance  of  the  testimony  is  to  the  effect  that 
the  schooner  was  not  sailing  in  such  a  fog.  She  was  doubtless  saif- 
ing  into  the  one  of  that  character  in  which  the  steamer  had  been 
navigating,  but  the  schooner  had  not  reached  the  dense  part  at  the 
time  of  collision.  The  testimony  indicates  that  the  steamer  was 
coming  out  of  it.  Probably  the  schooner,  in  the  exercise  of  greater 
precaution,  should  have  reduced  sail  before  she  did,  but  her  action 
m  this  respect  is  not  so  obviously  negligent  as  to  involve  her  in  the 
responsibility  for  the  collision,  which  can  be  fully  accounted  for 
by  the  steamer's  plain  faults. 

The  steamer  was  on  a  course  which  would  have  carried  her  safe- 
ly clear  of  the  schooner,  starboard  to  starboard,  and  she  starboarded 
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her  wheel  slightly  to  give  further  margin.  She  suddenly,  however, 
changed  because  the  steamer's  master  said  the  schooner,  after 
showing  both  her  lights,  about  >4  point  to  the  starboard,  changed 
to  the  red  alone,  when  he  ported.  Then,  he  says,  the  red  com- 
menced to  disappear  and  the  ereen  showed  up,  when  he  gave  stop- 
ping and  reversing  bells.  The  testimony  for  the  schooner,  how- 
ever, shows  that  she  did  not  change  her  course,  which  seems  to  be 
true  in  this  respect.  The  schooner  not  changing,  why  the  steamer 
should  have  made  her  last  change  is  not  apparent,  unless  it  was  to 
avoid  another  schooner,  which  was  sailing  in  the  same  direction  as 
the  Emerson,  on  her  starboard  side. 

Under  all  the  circumstances,  I  do  not  consider  it  a  case  in  which 
the  schooner  should  be  held  as  a  participant  in  the  negligence, 
which  caused  the  damages. 

Decree  for  the  libellant,  with  an  order  of  reference. 


LATHROP-SHEA  ft  HENWOOD  CO.  ▼.  PITTSBURG,  8.  ft  N.  B.  CO.  et  al. 
(Circuit  Court,  W.  D.  New  York.    March  7,  1906.) 

Fkdxbal  Coubts— Rkmotal  of  Causks— Skpababu:  Contbovebsy. 

Where,  In  an  action  against  a  railroad  and  a  constmctlon  company  for 
services  under  a  contract  made  between  plaintiff  and  the  latter,  the  citizen- 
ship of  the  conatnictlon  company  only  was  diyerse,  and  plaintiff  alleged  in 
a  single  canse  of  action  that  he  performed  serrices  and  furnished  material 
for  the  railroad  company,  and  that  the  constmctlon  company  acted  as 
agent  of  the  railroad  company,  and  sought  to  recover  against  defendants 
jointly,  the  complaint  did  not  allege  a  separable  cause  of  action,  and  the 
action  was  not,  therefore,  removable. 

[Ed.  Note. — Separable  controversy,  ground  for  removal  of  cause  to  fed- 
eral court,  see  notes  to  Robblns  v.  Ellenbogen,  18  C.  0.  A.  86;  Mecke  v. 
Vall^ytown  Mineral  Co.,  85  C.  C.  A.  155.] 

Motion  to  Remand  Action  to  the  State  Court. 
Bushnell  &  Metcalf,  for  plaintiff. 

C.  Walter  Artz,  for  defendant  Interior  Construction  &  Improve- 
ment Company. 

HAZEL,  District  Judge.  The  facts,  stated  in  a  few  words,  are  as 
follows:  The  plaintiff,  a  domestic  corporation,  brings  this  action 
to  recover  on  contract  against  the  Pittsburg,  Shawmut  &  Northern 
Railroad  Company,  a  domestic  corporation,  and  the  Interior  Con- 
struction &  Improvement  Company,  a  corporation  organized  under 
the  laws  of  the  state  of  New  Jersey.  The  action  was  originally  in- 
stituted in  the  state  court  by  personal  service  of  the  process  upon 
the  defendant  railroad  company,  and  by  substituted  service  upon 
the  defendant  construction  company.  Thereupon  a  motion  was 
made  in  the  state  court  to  set  aside  the  substituted  service,  which 
was  denied.  This  decision  being  affirmed  on  appeal  by  the  Appel- 
late Division  (91  N.  Y.  Supp.  1101),  the  defendant  construction  com- 
pany removed  the  action  to  this  court  under  the  act  of  March  8, 
1875,  c.  137  (18  Stat.  470),  as  amended  by  act  approved  August  13, 
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1888  (25  Stat.  433,  c.  866  [U.  S.  Comp,  St  1901,  p.  507]),  on  the 
ground  that  it  is  a  separable  controversy,  wholly  between  citizens 
of  different  states.  This  proposition  is  oontroverted  by  the  plaintiff. 
The  complaint  in  one  cause  oi  action  substantially  alleges  that  plain- 
tiff performed  services  and  furnished  materials  for  the  railroad  com- 
pany, though  the  contracts  for  such  services,  etc.,  were  made  with 
the  defendant  construction  company,  which  acted  as  agent  for  and 
representative  of  the  railroad  company.  This  is  an  action  at  law, 
and  hence  the  rules  of  pleading  in  force  in  the  courts  of  the  state 
of  New  York  are  binding  upon  this  court.  As  indicated  in  the  com- 
plaint, the  plaintiff  in  a  single  cause  of  action  has  elected  to  pursue 
its  remedy  against  the  defendants  jointly.  A  joint  recovery  is  de- 
manded, the  contention  being  either  that  the  contracts  in  suit  were 
binding  upon  both  defendants  or  upon  the  railroad  company  alone 
or  upon  the  constructioi^  company  alone.  The  case  of  Tew  v.  Wolf- 
sohn,  174  N.  Y.  272,  66  N.  E.  934,  recently  decided  by  the  Court 
of  Appeals,  is  strongly  analogous.  In  that  case  a  joint  recovery  for 
breach  of  contract  was  sought  by  the  plaintiff  against  the  defend- 
ants, who  were  husband  and  wife.  A  demurrer  to  the  complaint 
was  interposed  by  the  husband  on  the  single  ground  that  several 
causes  of  action  were  improperly  joined  in  the  complaint.  It  was 
held  through  O'Brien,  J.,  that  as  it  was  alleged  in  the  complaint 
that  the  defendants  entered  into  a  contract  the  complaint  was  not 
demurrable,  although  it  appeared  from  the  body  of  the  pleading  that 
the  husband  conducted  the  business  as  agent  for  the  wife.  The 
pith  of  the  complaint  was  that  the  husband  pretended  to  conduct 
the  business  in  his  own  behalf  without  disclosing  his  said  wife  as 
principal.  There  was  much  discussion  upon  the  point  that  the  wife 
was  an  undisclosed  principal  and  joint  recoveries  could  not  be  had ; 
but  that  fact,  in  the  opinion  of  the  court,  did  not  change  the  legal 
effect  of  the  allegation  that  the  husband  acted  merely  as  agent. 
The  court  used  this  language: 

"It  was  quite  possible  and  competeat  for  the  husband  when  making  the 
contract  to  bind  himself  and  his  wife  jointly.  In  that  case  there  would  be 
bat  one  contract  and  but  one  cause  of  action,  and  possibly  that  was  the  theory 
upon  which  the  learned  counsel  for  the  plaintiff  constructed  the  complaint 
It  may  be  that  he  will  not  be  able  to  establish  such  a  contract  at  the  triaL 
Bat  the  question  here  Is  whether  such  a  contract  Is  not  stated  on  the  face  of 
the  complaint" 

This  principle  would  seem  to  hold  good  in  this  case.  As  already 
indicated,  the  plaintiff  has  selected  his  forum,  and  his  complaint  in 
a  single  cause  of  action  evidently  proceeds  upon  the  theory  tihat 
both  defendants  are  bound  by  the  contracts  entered  into  between 
the  plaintiff  and  the  construction  companv.  The  plaintiff  being 
entitled  to  one  recovery  only,  it  is  quite  probable  that  an  election  of 
parties  defendant  may  be  necessary,  but  this  need  not  be  done  until 
the  close  of  the  case.  Tew  v.  Wolfsohn,  77  App.  Div.  454,  79  N.  Y. 
Supp.  286.  Under  these  circumstances  the  complaint  does  not  dis- 
close a  divisible  controversy,  and  the  motion  to  remand  must  pre- 
vail. Hyde  v.  Ruble,  104  U.  S.  40r,  26  L.  Ed.  823;  Louisville  & 
Nashville  Railroad  Co.  v.  Ide,  114  U.  S.  52,  5  Sup.  Ct.  ¥35,  29  L.  Ed. 
Q3;  Little  et  al.  v.  GUes,  118  U.  S.  696,  7  Sup.  Ct.  32,  30  L.  Ed.  269. 
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The  cause  of  action  U  remanded  to  the  state  court.  The  motion 

to  dismiss  the   substituted  sefvice  of  process,  heard  at  the  same 
tittitt,  is  deaisd.   So  ordered. 


riRST  NAT.  BANK  OF  BAI/nMOBB  ▼.  TBBBX. 

(Circuit  Court,  B.  D.  Pennsylyania.    March  18^  1906.) 

No.  87, 

BUBRTSHIF— COHTBACrr--FBAUD~BNFOBClacXl«T. 

Wliere^  In  an  action  on  a  contract  securing  certain  corporate  indebted- 
ness, defendant,  a  stockholder,  all^ssd  that  be  was  induced  to  sign  snch 
contract  by  false  and  fraudulent  rq;)reBentationB  made  in  plaintUTs  pres- 
ence by  the  president  of  the  corporation  with  reference  to  its  solvency 
and  ability  to  pay  debts,  and  that  plaintiff,  well  knowing  such  representa- 
tions to  be  false  and  fraudulent,  stood  by  in  silence,  and  permitted  de- 
fendant to  be  induced  to  sign  such  agreement  for  plaintiff's  benefit,  such 
allegation  stated  a  defense  to  tiie  action. 

Dismissing  Rule  for  Judgment  for  Want  of  a  Sufficient  Affidavit  of 
Defense. 

Wm.  Y.  C.  Anderson  and  Wm.  Jay  Turner,  for  plaintiff. 
Hampton  L.  Carson,  for  defendant. 

HOLLAND,  District  Judge.  On  February  6,  1901,  the  Blue 
Mountain  Iron  &  Steel  Company,  of  which  the  defendant  was  a 
large  stockholder,  was  indebted  to  the  plaintiff  in  the  sum  of  $12,- 
000,  with  interest  thereon  from  October  22,  1900,  and  there  was 
pending  and  undetermined  in  the  superior  court  of  Baltimore  City 
a  suit  by  said  plaintiff  against  said  Blue  Mountain  Iron  &  Steel 
Company  for  the  recovery  of  said  indebtedness.  On  said  date  an 
agreement  in  writing  was  entered  into  by  and  between  said  Blue 
Mountain  Iron  &  Steel  Company,  as  party  of  the  first  part,  Charles 
R,  Elliott  and  Henry  C.  Terry,  the  defendant,  as  parties  of  the  sec- 
ond part,  and  the  plaintiff,  as  party  of  the  third  part,  wherein  it  was 
provided  that  the  pleas- theretofore  filed  by  said  Blue  Mountain  Iron 
&  Steel  Company  in  said  suit  in  the  superior  court  of  Baltimore 
City  should  forthwith  be  withdrawn,  and  the  aforesaid  indebtedness 
be  liquidated  by  the  payment  of  $500  upon  the  delivery  of  said 
agreement  and  further  pa)rments  of  $500  at  consecutive  intervals  of 
30  days  until  the  full  debt,  with  interest  and  costs,  should  have  been 
paid;  the  parties  of  the  first  and  second  parts  to  said  agreement 
obligating  themselves  jointly  and  severally  to  make  said  payments, 
and  authorizing  the  plaintiff  to  enter  judgment  in  said  suit  upon  the 
failure  of  said  parties  to  make  said  payments  or  perform  the  other 
stipulations  of  said  agreement  By  November  7,  1901,  there  was 
paid  upon  this  agreement  by  Elliott  $600  and  by  Terry  $4,600.  The 
balance  was  $7,000,  which,  with  interest  to  date,  is  $7,667.11,  after 
which  date  nothing  was  paid  on  account  of  this  a^eement  either  by 
Elliott  or  the  defendant  Terry,  except  the  cost  in  obtaining  judg- 
ment in  Baltimore  against  the  steel  company,  which  was  paid  by 
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Terry  on  March  12,  1902.  He  also  paid  the  interest  on  that  judg- 
ment to  April  1,  1903,  since  which  time  neither  the  defendant  nor 
Elliott  nor  the  steel  company  has  paid  anything  to  the  plaintiff 
on  account  of  either  the  judgment  in  Baltimore  or  interest  thereon. 
At  the  time  the  agreement  was  executed  by  Elliott  and  Terry  to  the 
plaintiff  in  this  case,  Elliott  was  president  of  the  steel  company  and 
Terry  was  a  stockholder.  Suit  was  brought  against  Terry  on  his 
agreement  with  plaintiff,  and,  among  other  things,  he  sets  up  in  his 
affidavit  of  defense : 

'That  tbe  defendant  was  Indnced  to  sign  the  agreement  upon  which  this 
suit  Is  brought  by  reason  of  certain  false  and  fraudiilent  representations 
▼erbaUy  made  to  the  defendant  by  Charles  R.  BlUott,  one  of  the  parties  to 
the  agreement,  said  statements  being  made  In  the  year  1901,  at  and  before 
the  signing  of  the  agreement  and  In  the  presence  of  the  plaintiff.  That  said 
representations  were  that  the  said  Blue  Mountain  Iron  &  Steel  Company 
was  then  possessed  of  snfflcient  assets  under  all  drcumstances  to  pay  all  its 
debts,  incladlng  the  debt  due  by  it  to  the  plaintiff  in  the  present  action; 
whereas  In  truth  and  in  fact  the  said  company  was  not  possessed  of  sufficient 
assets  to  pay  its  debts,  including  the  debt  due  by  it  to  plaintiff  in  the  present 
action,  but  was  insolvent,  and  utterly  unable  to  pay  its  debts.  That  the  said 
Charles  B.  Blllott  knew  that  the  said  statements  and  representations  were 
false  and  fraudulent  at  the  time  that  the  same  were  made,  and  made  the 
said  statements  in  order  to  induce  the  defendant  to  sign  the  agreement;  and 
the  defendant,  relying  upon  said  false  and  fraudulent  representations,  and 
belleying  the  same  to  be  true,  signed  the  agreement  That  said  false  and 
fraudulent  representations  were  made  by  the  said  Charles  B.  Blllott  with  a 
knowledge  of  their  falseness,  and  were  made  in  the  presence  of  the  plaintiff, 
and  the  plaintiff  well  knew  at  that  time  that  the  said  r^resentatlons  were 
false  and  fraudulent,  and  that  they  were  made  with  intent  to  decelye  the 
defendant,  and  to  Induce  him  to  sign  the  agreement;  and  that,  bat  for  the 
defendant's  belief  in  the  truth  of  the  said  false  and  fraudulent  representa- 
tions, the  defendant  would  not  have  executed  the  contract ;  and  the  plaintiff, 
at  the  time  of  the  execution  of  said  agreement  attached  to  its  statement  of 
claim,  fraudulently  suppressed  and  concealed  from  the  defendant  its  knowl- 
edge of  the  false  and  fraudulent  character  of  said  representations,  which 
were  made  for  the  purpose  of  inducing  the  defendant  to  sign  the  said  agree- 
ment, and  which  said  agreement  was  for  the  further  advantage  and  protection 
of  the  plaintiff,  the  plaintiff  knowing  full  well  that,  had  it  Informed  the 
defendant  of  the  false  and  fraudulent  character  of  the  said  statements,  the 
defendant  would  not  have  executed  the  said  agreement  That  it  permitted 
the  said  defendant  to  act  apon  said  false  and  fraudulent  representations  be- 
cause it  would  gain  an  advantage  thereby,  in  that  the  defendant  would  sign 
the  said  agreement" 

The  plaintiff  in  this  case  stood  by  in  silence,  and  permitted  the 
defendant,  by  false  and  fraudulent  representations  on  the  part  of 
the  president  of  the  steel  company,  to  be  induced  to  sign  an  agree- 
ment for  plaintiff's  benefit,  and  at  the  time,  as  alleged  in  the  affidavit 
of  defense,  the  plaintiff  knew  these  representations  to  be  false.  If 
this  defense  be  established,  it  is  a  bar  to  a  recovery.  Among  the 
numerous  authorities  for  this  proposition,  the  case  of  Hartranft  v. 
Fussell,  180  Pa.  552,  37  Atl.  1118,  is  cited  as  almost  identical  with 
the  case  at  bar. 

The  rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense 
is  dismissed* 
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No.  1,61& 

t  BAinCBUFT— OULUCB— TftARflRB. 

Where  one  Indebted  to  a  bankrupt  firm  on  certain  notei  took  an  assign- 
ment of  a  certificate  of  deposit  Issued  by  the  bankrupts  to  his  wife,  which 
ho  claimed  as  an  offset  against  his  Indebtedness,  the  burden  was  on  him 
to  show  that  the  certificate  was  transferred  before  the  bankrupts  sus- 
pended payment,  and  without  knowledge  of  their  Insolvency. 
2.  Sauk— Refesevs— FiNDiNoa— GoNOLUsiirsNXBB. 

The  findings  of  a  referee  In  bankruptcy  as  to  the  date  of  a  transfer  of 
a  claim  against  the  bankrupt's  estate  will  not  be  disturbed  on  petition  to 
review,  unless  manifestly  against  the  weight  of  the  evidence. 

8.  Bams— Evidence. 

A  referee's  finding  that  a  claim  against  a  bankrupt's  estate  was  trans- 
ferred by  the  claimant  to  her  husband,  with  knowledge  of  the  bankrupt's 
Insolvency,  for  the  purpose  of  enabling  the  husband  to  set  It  off  against 
an  Indebtedness  to  the  bankrupt,  held  sustained  by  the  evldenosi. 

In  Bankruptcy. 
See  132  Fed.  673. 

C.  W.  Stanton,  for  petitioner. 
H.  V.  Pratt,  for  trustee. 

HAZEL,  District  Judge.  The  petitioner,  P.  J.  Rocker,  has  filed  a 
claim  in  the  sum  of  $1,944.61  against  the  bankrupts,  who,  for  some 
years  prior  to  their  adjudication  in  bankruptcy,  were  engaged  in  the 
business  of  private  bankers.  The  claim  is  chiefly  made  up  and  based 
upon  a  certificate  of  deposit  issued  by  said  bankrupts  on  April  17, 1903, 
for  the  sum  of  $1,938.27,  payable  to  the  order  of  M.  Lizzie  Rocker, 
wife  of  the  claimant.  The  petitioner  claims  to  hold  said  certificate  by 
reason  of  a  transfer  to  him  by  his  wife,  and  that  it  is  a  legal  set-off 
against  an  indebtedness  of  $1,555,  which  he  owed  to  the  bank  at  the 
time  it  dosed  its  doors,  on  five  promissory  notes  made  by  him. 

The  solution  of  the  questions  presented  concededly  depends  upon 
whether  the  testimony  of  the  petitioner  and  his  wife  regarding  the  time 
of  her  transfer  to  him  of  the  certificate  of  dqxjsit  is  to  be  believed. 
The  referee,  basing  his  conclusions  upon  the  evidence,  found  that  such 
transfer  was  made  after  the  bank  suspended  payment,  and  with  knowl- 
edge of  the  insolvency  of  the  bankrupts.  Assuming  these  facts  as 
found  by  the  referee,  the  disallowance  of  the  petitioner's  daim  was  ad- 
mittedly proper.  The  petitioner,  however,  contends  that  important 
errors  were  made  by  an  inexperienced  stenographer  in  taking  tfie  tes- 
timony or  in  transcribing  the  stenographic  notes.  No  special  atten- 
tion need  be  directed  to  this  point,  for  it  appears  that,  after  the  ded- 
sion  was  rendered,  a  rehearing  was  had  before  the  referee,  both  sides 
being  heard,  and  some  corrections  were  made  in  the  testimony.  Sub- 
sequently the  referee  reaffirmed  his  conclusions  upon  the  facts,  and 
hence  tfie  petition  for  review  by  this  court 

The  referee  plainly  stated  in  his  report  that  he  disregarded  the  testi* 
mony  of  the  claimant  upon  the  disputed  point,  and  it  is  evident  that 
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he  gave  no  probative  force  or  weight  to  the  asserted  corroboration  by 
his  wife.  From  his  standpoint,  a  rair  deduction  from  the  record  estab- 
lishes that  the  Wuiftfer  *of  the  oeTtificaite  tncfitkined  unn  «  subterfuge  to 
enable  the  claimant  to  offset  the  4Bame  against  his  liability  oq  certain 
notes  held  by  his  relatives,  the  bankrupts.  Irrespective  of  the  petition- 
er's testimony  at  the  earlier  hearing  that  the  transfer  was  made  a  few 
weeks  before  the  closing  of  the  bank,  and  the  alleged  subsequent  change 
in  his  teetimotiy  as  to  the  time  of  transfer,  there  was  3uch  evident  in- 
definiteness  in  his  declarations  that  a  comparison  of  the  same  with 
the  testimony  of  his  wife  was  justified.  Her  testimony  tended  to  show 
that  the  transfer  was  made  in  May,  and  for  the  sole  purpose  of  paying 
a  $500  note  upon  which  she  was  indorser.  The  note  referred  to, 
however,  was  renewed  in  the  following  month  of  June.  The  infer- 
ence that  the  transfer  of  the  certificate  was  after  the  renewal  in  June 
is  irresistible.  The  burden  of  proof  rested  upon  the  claimant,  and 
though,  as  a  general  rule,  the  referee  would  be  bound  by  the  positive 
uncontradicted  evidence  of  the  petitioner,  still  if  in  his  judgment  such 
testimony  was  so  indefinite  and  his  statements  so  conflicting  as  to  raise 
doubts  of  the  petitioner's  sincerity,  then  he  was  justified  m  disbeliev- 
ing and  disregarding  such  discredited  testimony.  The  cases  hold  that 
a  referee  must  exercise  sound  judicial  discretion  in  disposing  of  ques- 
tions of  fact,  and  his  conclusions  ordinarily  will  not  be  disturbed  unless 
manifestly  against  the  weight  of  evidence.  Such  is  not  the  showing 
here.  The  question  considered  was  peculiarly  within  the  province  of 
a  court  who  had  the  important  advantage  of  hearing  the  witnesses  and 
observing  how  their  testimony  was  given,  thus  enabling  him  to  base 
his  conclusions  upon  the  impressions  received  at  the  time  of  giving 
testimony.  This  principle  clearly  appears  in  Kavanagh  v.  Wilson,  70 
N.  Y,  177;  Quock  Ting  v.  U.  S.,  140  U.  S.  417,  11  Sup.  Ct.  733,  35  U 
Ed.  601.  Moreover,  the  petitioner  and  his  wife  are  not  disinterested. 
The  claimant  is  the  son-in-law  of  Catherine  Shults,  and  brother-in- 
law  of  Rose  Mark,  the  bankrupts.  Under  the  circumstances  of  this 
case,  the  referee  was  not  bound  to  adopt  the  statements  of  the  peti- 
tioner and  his  wife  as  to  the  time  when  the  transfer  of  the  certificate 
was  made.  His  conclusicm  that  it  was  after  the  bank  closed  its  doors 
was  sufficiently  supported  by  the  circumstances. 
The  questions  submitted  for  review  are  answered  in  the  affirmative. 
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DENNISON  MFO.  00.  T.  SOHARF  TAO,  LABBL  ft  BOX  00. 

(Oircuit  Oourt  of  Appeals,  Sixth  Olrcoit    February  7,  190S.) 

No.  1,38a 

TmXDTR-yLAXKB—SVRTWB    OT   NUICBEBS    USBD    TO   DSSIGNATS    STTUB    OF   OOODB— 
UKFAIB  GOlfPETITION. 

Series  of  nombers  nsed  by  a  manafactarer  of  labels  in  its  catalogues 
and  in  connection  witb  its  corporate  name  on  the  boxes  containing  its 
labels,  not  primarily  to  indicate  origin,  but  to  designate  the  color,  shape, 
and  size  of  the  label,  each  kind  being  glTen  a  different  number,  do  not 
in  themselves  constitute  good  trade-marks,  and  such  manufacturer  is  not 
entitled  to  an  injunction  to  restrain  the  use  of  the  same  numbers  in 
the  same  way  and  for  a  similar  purpose  by  another  in  connection  witb 
its  own  name,  either  on  the  ground  of  infringement  of  trade-mark  or  of 
unfair  competition,  there  being  no  attempt  to  deceive  in  dress  or  style 
of  package,  and  the  labels  themselves  being  such  as  it  is  open  to  any 
one  to  make. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46,  Cent  Dig.  Trade-Marks  and 
TradrvNames,  §§  9,  22,  74,  82,  83. 

Unfair  competition,  see  notes  to  Scheuer  v.  Muller,  20  0.  0.  A.  169; 
lAr<i  V.  Harper  &  Bros.,  80  O.  0.  A.  876.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
err  District  of  Michigan. 

This  is  a  second  appeal.  The  former  was  from  a  decree  sustaining  a  plea 
of  res  adjudicata  and  dismissing  the  bill.  That  decree  wo  reversed  for 
reasons  appearing  in  our  opinion  reported  under  same  style  lu  121  Fed.,  at 
page  813  et  seq.,  57  O.  0.  A.  0.  When  the  case  was  remanded  the  defendant 
filed  a  demurrer.  This  was  irregular  after  the  former  pie:..  But  no  objee- 
tion  was  made  below  and  no  error  assigned  here. 

Briefly,  the  object  of  the  bill  is  to  restrain  the  defendant  company  from 
using  a  certain  series  of  numbers  in  connection  with  the  sale  of  a  series 
of  labels  for  jars  and  bottles,  upon  the  ground  that  their  use  by  the  defend- 
ant constituted  an  infringement  of  complainant's  exclusive  right  in  said 
numbers  in  connection  with  the  sale  of  such  labels  as  valid  common-law 
trade-marks,  and  also  because,  whether  technical  trade-marks  or  not,  their 
use  by  the  defendant  in  connection  with  labels  like  those  made  and  sold  by 
complainant  constituted  unfair  competition.  The  demurrer  interposed  went 
upon  the  ground  that  no  case  was  stated  for  relief  upon  either  ground  of  the 
bill 

Both  complainant  and  defendant  are  makers  of  labels  and  tags.  One 
class  of  labels  made  by  complainant  are  intended  for  use  on  jars  and  bottles. 
They  are  made  in  many  styles  and  sizes.  One  such  class  has  a  red  border 
and  is  made  in  seven  sizes  or  shapes.  These  are  designated  by  a  series 
of  numerals,  namely  2,001,  2,002,  2,003,  2,004,  2,005,  2,006,  and  2,007.  Their 
size,  shape  and  color  are  shown  by  a  page  from  complainant's  catalogue  here 
set  onti 

It  is  charged  that  defendants  make  and  sell  labels  of  a  like  kind  and  use 
the  same  series  of  numbers  in  connection  with  their  sale.  Touching  the  pur- 
pose for  which  complainants  have  used  this  series  of  numbers  the  bill  avers- 
"that  its  said  numbers,  all  and  singular,  have  been  used  and  availed  of  in> 
the  same  way  from  the  first,  each  number  having  been  continuously  and; 
always  employed  in  connection  with  a  label  having  a  red  border  and  of  a 
particular  size  and  shape,  and  that  each  number  has  continuously  and  al- 
ways, in  addition  to  giving  notice  of  and  indicating  the  origin  of  the  labek 

iThe  red  border  is  printed  in  black  ink  in  the  exhibits  herewith. 
185F.r-40 
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as  being  your  orator's  mannfactnre,  glyen  notice  of  and  Indicated  the  color 
of  border,  size,  and  shape  of  the  label." 

The  double  use  thus  averred  is  Illustrated  by  the  next  paragraph  of  the 
bill,  where  it  is  averred:  'That  in  the  purchase  and  sale  of  its  said  labels 
the  different  numbers  aforesaid  indicating  origin,  color  of  border,  size,  and 
shape  have  been  and  are  used  by  consumers  and  the  trade.  For  instance,  a 
consumer  desiring  a  'Dennison'  label  having  a  red  border  and  of  particular 
size  and  shape  w\\\  make  use  of  the  designation  '2,001,'  and  a  consumer 
desiring  a  'Dennison'  label  having  a  red  border  and  of  another  size  and 
shape  will  ask  for  and  use  the  expression  *2.002/  and  so  on  as  to  all  the 
other  numbers  hereinbefore  mentioned  and  referred  to  as  your  orator's  num- 
bers and  trade-marks.  And  your  orator  further  says  that  it  is  and  has 
long  been  a  custom,  for  many  years  observed,  for  each  manufacturer  of  labels 
like  those  hereinbefore  mentioned,  as  well  as  each  manufacturer  of  steel 
pens,  pencils,  buttons,  ornamental  nails,  and  other  articles  which  are  neces- 
sarily made  in  a  great  many  different  sizes,  shapes,  and  styles,  to  prepare 
nnd  use  as  his  trade-marks  or  designations  a  series  of  numbers  or  marks 
in  the  way  in  which  your  orator's  said  numbers  or  marks  have  been  by  it 
used,  as  hereinbefore  explained,  which  custom  had  its  origin  in  the  necessities 
of  trade,  and  has  been  and  is  of  essential  and  fundamental  Importance,  and 
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which  has  lonir  been  an  established  custom  and  obserred  In  the  trade  t» 
which  the  labels  of  your  orator  and  those  of  the  defendant  appertain.*' 
Though  not  clearly  stated,  it  la  inferable  that  those  numbers  do  not  appeur 
upon  the  labels  themselves,  but  only  upon  the  outside  of  packages  contaiuiii'.: 
them  and  in  illustrated  catalogues.  That  the  seven  numbers  here  involved 
do  not  comprise  all  of  the  numbers  used  and  claimed  as  trade-marks  is  made 
evident  by  an  averment  that  many  other  numbers  are  claimed  to  distinguish 
and  identify  other  of  its  labels  and  tags  in  addition  to  those  here  in  issue, 
and  that  its  rights  in  respect  of  such  other  numbers  is  not  waived  by  limit- 
ing its  bill  in  this  case  to  a  particular  set  of  numbers. 

Archibald  Cox,  for  appellant. 
James  Whittcmorc,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

Combined  with  a  name,  a  word,  or  some  other  sign  or  symbol 
a  numeral  may  well  become  a  vitalpart  of  a  valid  trade-mark. 
This  is  as  far  as  the  cases  cited  by  appellant  actually  go.  Board- 
man  V.  Meriden  Britannia  Co.,  35  Conn.  402,  95  Am.  Dec.  270; 
Lawrence  Mfg.  Co.  v.  Lowell  Hosiery  Mills,  129  Mass.  325,  37  Am. 
Rep.  362;  Shaw  Stocking  Co.  v.  Mack  (C.  C.)  12  Fed.  707,  712; 
Humphreys  Specific  Co.  v.  Wenz  (C.  C.)  14  Fed.  250 ;  Gillott  v. 
Esterbrook,  48  N.  Y.  374,  8  Am.  Rep.  653;  Humphrey's  Specific 
Co.  V.  Hilton  (C.  C.)  60  Fed.  756. 

But  the  contention  here  is  not  for  a  numeral  in  connection  with  a 
sign,  symbol,  or  word,  but  for  a  bare  numeral.  Neither  do  the 
complainants  limit  their  claim  to  one  number  as  an  arbitrary  sign 
signifying  origin,  but  for  a  multitude  of  numbers,  where  each  num- 
ber is  used  only  in  connection  with  a  particular  article  of  manu- 
facture. A  trade-mark  must  be  designed  and  used  to  give  notice 
of  origin  or  ownership. 

In  Deering;  Harvester  Co.  v.  Whitman  &  Barnes  Co.,  91  Fed. 
376,  380,  33  C.  C.  A.  558,  we  said: 

^The  essential  thing  is  that  it  shall  be  designed  and  used  to  indicate  the 
origin  of  the  article,  and  that  all  articles  having  the  same  mark  come  from  a 
common  source." 

It  must,  by  its  own  intrinsic  qualities  or  by  association,  point 
distinctly  to  the  origin  or  maker  of  the  thing  to  which  it  is  applied, 
and  if  it  does  not  do  this  it  falls  short  of  the  purpose  of  such  a 
short  trade-name.  "The  reason  of  this  is,"  said  the  court  in  Canat 
Co.  V.  Clark,  13  Wall.  311,  323,  20  L.  Ed.  581,  "that  unless  it  does 
neither  can  he  who  first  adopted  it  be  injured  by  any  appropriation 
or  imitation  of  it  by  others,  nor  can  the  public  be  deceived."  Mfg. 
Co.  V.  Trainer,  101  U.  S.  51,  54,  25  L.  Ed.  993.  See,  also.  Mill  Co. 
v.  Alcorn,  150  U.  S.  460,  463,  14  Sup.  Ct.  151,  37  L.  Ed.  1144. 

By  long  use  numerals  have  come  primarily  to  be  signs  of  descrip- 
tions, and  when  designed  to  indicate  origin  they  have,  so  far  as 
the  reported  cases  go,  been  used  in  connection  with  a  name,  or 
word,  or  some  arbitrary  or  fanciful  sign  or  symbol,  or  have  been 
printed  in  some  peculiar  style  or  form  distinguishing  it  from  ordt* 
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nary  numerals.  Humphreys  Specific  Co.  v.  Hilton  (C.  C.)  60  Fed. 
756;  Browne,  Trade-Marks,  §  225.  Thus,  in  Kinney  v.  Allen,  1 
Hughes,  106;  s.  c,  14  Fed.  Cas.  608 — the  numeral  symbol  "j/i" 
printed  in  large,  bold  red  characters,  in  a  certain  form  and  style, 
was  held  entitled  to  protection  as  a  trade-mark  when  so  printed, 
but  that  the  same  numeral  printed  in  ordinary  manner  was  not  an 
infringement. 

In  Humphreys  Specific  Co.  v.  Wenz  (C.  C.)  14  Fed.  260 ;  Board- 
man  V.  Meriden  Britannia  Co.,  35  Conn.  402,  95  Am.  Dec.  270; 
Lawrence  Mfg.  Co.  v.  Lowell  Co.,  129  Mass.  325,  37  Am.  Rep.  362 ; 
and  Shaw  Stocking  Co.  v.  Mack  (C.  C.)  12  Fed.  707— the  trade-mark 
protected  was  a  number  in  combination  with  other  words,  signs, 
or  symbols,  the  numeral  being  only  a  part  of  the  general  design. 

Gillott  V.  Esterbrook  et  al.,  48  N.  Y.  374,  8  Am.  Rep.  563,  comes 
nearer  supporting  the  contention  that  a  bare  number  is  capable  of 
being  a  valid  trade-mark  than  any  other  case  to  which  we  have 
been  cited.  Yet  the  case  is  far  from  going  to  such  an  extreme.  The 
case  belongs  rather  to  the  line  of  unfair  competition  cases  than  to 
the  technical  trade-mark  cases.  The  numeral  "303"  stamped  on 
Gillott's  pens  was,  said  the  court,  "selected  and  used  by  the  plain- 
tiff as  his  trade-mark,  to  indicate,  in  connection  with  his  name,  the 
origin  and  ownership  of  the  said  pens  so  manufactured  by  him, 
and  not  to  designate  their  quality  merely,  and  that  the  defendants, 
by  the  adoption  thereof,  have  done  it  in  fraud  of  his  rights,  and 
the  plaintiff,  upon  all  the  facts  found  by  the  judge,  was  entitled  to 
the  injunction  eranted."  Now,  the  facts  found  were  that  the  Gil- 
lot*  pen  was  of  peculiar  style  or  pattern,  on  which  was  impressed 
the  number  303,  and  the  words  "Joseph  Gillott,  Extra  Fine."  These 
pens  were  put  up  in  black  paper  boxes  holding  one  gross  each,  on 
the  top  of  which  was  a  label,  in  the  center  whereof  is  the  plaintiff's 
name  in  larger  letters  than  either  prints  thereon,  and  above  the 
name  is  No.  (meaning  number),  and  below  it  in  large  and  conspicu- 
ous type  are  the  said  numerals  303.  The  court  found  that  the  pen 
made  by  the  defendant  "in  size,  shape,  color,  pattern,  flexibility, 
and  firmness  of  point  so  closely  resembles  the  said  pen  of  the  plain- 
tiffs as  to  require  an  expert  to  distinguish  them  in  those  respects." 
And  that  defendants  had  also  "impressed  upon  their  pen  the  said 
numerals  303,  and  the  name  of  the  defendants'  firm,  Esterbrook 
&  Co.,  and  the  same  words,  "Extra  Fine,"  as  upon  the  said  pen  of  the 
plaintiff.  It  was  also  found  that  the  defendants  put  their  pens 
m  boxes  similar  in  design  and  print  as  that  of  the  plaintiff,  and 
that  on  the  bottom  of  the  box  was  the  word  "Caution,"  as  upon 
the  box  of  the  plaintiff.  Thus  it  is  apparent  that  there  was  a  close 
imitation  of  the  pen,  marking,  package,  and  label  of  the  plaintiff, 
the  name  of  the  defendant  alone  distinguishing  the  product.  Upon 
this  showing  we  can  readily  understand  whv  the  New  York  Com- 
missioners of  Appeals  might  agree  that  upon  all  of  the  facts 
found"  the  plaintiff  was  entitled  to  his  injunction.  But  in  the  case 
before  us  the  plaintiff's  name  is  not  used  in  connection  with  a  num- 
ber, or,  if  so,  it  is  only  used  upon  the  outside  of  packages  containing 
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blank  labels ;  for  the  label  itself,  being  such  a  label  in  size,  color, 
and  form  as  was  open  to  anybody  to  make,  contains  neither  a  name 
nor  a  number. 

We  may  also,  from  the  language  of  the  bill  and  admissions  of 
counsel  at  the  bar,  infer  that  the  defendant  only  uses  the  same 
numbers  on  the  outside  of  packages  and  in  catalogues  in  connection 
with  its  own  corporate  name.  Thus  we  are  confronted  with  the 
question  whether  plaintiff  is  entitled  to  protection  against  defend- 
ant's use  of  a  bare  number,  when  used  in  connection  with  its  own 
corporate  name. 

The  difficulty  of  using  bare  numbers  for  the  purpose  of  pointing 
out  the  origin  of  the  article  to  which  they  are  attached  has  been 
more  than  once  observed.  Boardman  v.  Meriden  Britannia  Co., 
35  Conn.  402,  96  Am.  Dec.  270,  and  Lawrence  Mfg.  Co.  v.  Lowell 
Mills,  129  Mass.  325,  327,  37  Am.  Rep.  3C2.  But  if  it  be  difficult 
to  give  to  a  bare  number  the  office  of  pointing  out  distinctly  the 
origin  of  the  article  to  which  it  is  attached  rather  than  some  char- 
acter, it  is  still  more  difficult  to  show  that  it  was  originally  designed 
for  that  purpose. 

But  in  this  case  all  of  these  difficulties  are  magnified  because 
the  complainant  has  not  adopted  one  sign,  symbol,  or  numeral 
as  an  unchanging  indicia  of  origin,  but  a  multitude  of  arbitrary 
numbers,  one  such  number  being  applied  to  each  article  made  by  it, 
which  is  distinguishable  from  like  articles  of  its  manufacture  by 
reason  of  size,  shape,  color  of  border,  or  the  purpose  for  which  it 
was  designed.  Thus,  if  the  numeral  "2,001"  is  to  be  understood  as 
pointing  out  the  labels  contained  in  the  package  to  which  it  is 
attached  as  a  label  made  by  the  Dennison  Company,  what  would 
be  the  conclusion  of  one  who  saw  another  package  bearing  the  num- 
ber "2,002"  and  no  more?  Extend  this  system  of  distinguishing 
each  style,  color,  and  size  of  label  by  a  separate  numeral,  and  how 
is  it  possible  that  such  a  scheme  can  serve  the  office  of  designating 
the  Dennison  Company  as  the  common  source  of  origin?  But  that 
is  precisely  what  the  complainant  insists  it  has  done,  and  for  such 
a  multitude  of  numerals  it  is  seeking  protection  as  valid  trade- 
marks. 

Complainant's  counsel  insist  very  strenuously  that  as  this  hearing 
is  upon  a  demurrer  the  averments  of  fact  in  the  bill  are  conceded, 
and  in  the  printed  brief  it  is  urged  that  the  opinion  of  the  Circuit 
Court  goes  upon  the  theory  that  the  numerals  adopted  by  com- 
plainant are  used  descriptively,  whereas  the  allegations  of  the  bill 
are  "that  the  numerals  as  a  matter  of  fact  do  alone  point  to  the 
origin  of  the  articles."  Undoubtedly  a  demurrer  admits  matters  of 
fact  well  pleaded  and  all  reasonable  inferences  to  be  drawn  there- 
from, but  not  mere  arguments  or  conclusions  of  law  as  made  or 
drawn  by  the  pleader.  Dennison  Co.  v.  Thomas  Co.  (C.  C.)  94  Fed, 
651,  654.  General  averments  of  fact  must  be  taken  as  qualified  and 
limited  by  other  statements,  and  especially  by  specific  facts  set  out 
for  the  purpose  of  showing  how  and  why  this  system  of  numerals 
is  used.     U.  S.  v.  Des  Moines  Co.,  142  U.  S.  511,  644,  12  Sup.  Ct. 
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808,  86  L.  Ed.  1099 ;  Chicot  County  v.  Sherwood,  148  U.  S.  629, 13 
Sup.  Ct.  696,  37  L.  Ed.  646. 

We  have  looked  in  vain  for  any  clear  and  specific  averment 
that  complainant's  numerals  were  originally  designed  as  a  mark  of 
origin.  Upon  the  contrary,  the  most  specific  averment  is  "that 
its  said  numbers,  all  and  singular,  have  been  used  and  availed  of 
in  the  same  way  from  the  first,  each  number  having  been  continu- 
ously and  always  employed  in  connection  with  a  label  having  a 
red  border  and  of  a  particular  size  and  shape,  and  that  each  number 
has  continuously  and  always,  in  addition  to  giving  notice  of  and 
indicating  the  origin  of  the  label  as  being  your  orator's  manufac- 
ture, given  notice  of  and  indicated  the  color  of  border,  size,  and 
shape  of  the  label.''  Here  is  a  plain  admission  that  these  numerals 
were  not  designed  solely  to  indicate  origin,  but  that  they  were 
also  designed  to  indicate  the  style,  size,  and  color  of  a  label.  That 
a  word  or  phrase  or  number  incapable  of  exclusive  appropriation 
as  a  trade-mark  because  of  its  descriptive  character  may*  come  by 
association  to  have  a  secondary  significance  pointing  to  origin  is 
true.  But  this  will  not  make  it  a  good  trade-mark,  though  its  use, 
in  this  secondary  sense,  by  another  in  such  way  as  to  amount  to  a 
fraudulent  effort  to  deceive  and  mislead  the  public  into  believing 
that  the  goods  of  one  are  the  goods  of  another  will,  in  a  proper 
case,  be  restrained. 

We  have  had  occasion  more  than  once  to  point  out  this  distinc- 
tion in  respect  of  the  rights  of  a  complainant  in  the  use  of  a  word 
which  by  reason  of  its  descriptive  or  geographical  meaning  was 
not  subject  to  the  exclusive  appropriation  of  any  one.  Plant  Co. 
V.  May  Co.,  106  Fed.  376,  44  Cf.  C.  A.  634;  Computing  Scale  Co.  v. 
Standard  Computing  Scale  Co.,  118  Fed.  966,  967,  66  C.  C.  A.  469; 
Vacuum  Oil  Co.  v.  Climax  Refining  Co.,  120  Fed.  254,  66  C.  C.  A. 
90;  Royal  Baking  Powder  Co.  v.  Royal,  122  Fed.  337,  68  C.  C.  A. 
499. 

In  Computing  Scale  Co.  v.  Standard  Computing  Scale  Co.,  cited 
above,  we  said : 

"If  tbe  complainant  has  a  technical  trade-mark  in  the  word  'computing/ 
its  use  by  others  will  be  restrained,  for  a  wrongful  intent  in  so  using  it 
will  be  presumed.  But  when  the  word  is  incapable  of  becoming  a  valid 
trade-mark,  because  descriptive  or  geographical,  yet  has  by  use  come  to 
stand  for  a  particular  maker  or  vendor,  its  use  by  another  in  this  secondary 
sense  will  be  restrained  as  unfair  and  fraudulent  competition,  and  its  nt^p 
In  its  primary  or  common  sense  confined  in  such  a  way  as  will  prevent  a 
probable  deceit  by  enabling  one  maker  or  vendor  to  sell  his  article  as  the 
product  of  another.** 

The  doctrine  is  well  supported  by  the  case  of  Elgin  Watch  Co. 
V.  Illinois  Watch  Co.,  179  U.  S.  666,  21  Sup.  Ct.  270, 45  L.  Ed.  365. 

In  the  case  of  Columbia  Mill  Co.  v.  Alcorn,  150  U.  S.  461,  463, 
14  Sup.  Ct.  161,  162,  37  L.  Ed.  1144,  it  is  said  "that  if  the  device, 
mark,  or  symbol  was  adopted  or  placed  upon  the  article  for  the 
purpose  of  identifying  its  class,  grade,  style,  or  quality,  or  for  any 
purpose  other  than  a  reference  to  or  indication  of  its  ownership,  it 
cannot  be  sustained  as  a  valid  trade-mark.'* 
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In  Lawrence  Mfg.  Co.  v.  Tennessee  M.  Co.,  138  U.  S.  637,  547, 11 
Sup.  Ct  396,  400,  34  L.  Ed.  997,  the  court  said : 

''Nothing  is  better  settled  than  that  an  exclusive  right  to  the  use  of  word 
letters,  or  symbols  to  Indicate  merely  the  quality  of  the  goods  to  which  they 
are  afBxed  cannot  be  acquired.  And  while  If  the  primary  object  of  the  mariL 
be  to  indicate  origin  or  ownership,  the  mere  fact  that  the  article  has  ob- 
tained such  a  wide  sale  that  it  has  also  become  indicative  of  quality  is  noi 
of  Itself  sufficient  to  debar  the  owner  from  protection,  and  make  it  the  com- 
mon property  of  the  trade;  yet  if  the  device  or  symbol  was  not  adopted 
for  the  purpose  of  indicating  origin,  manufacture,  or  ownership,  but  wai» 
placed  upon  the  article  to  denote  class,  grade,  style,  or  quality,  it  cannot  be 
upheld  as  technically  a  trade-mark." 

The  case  of  Deering  Harvester  Co.  v.  Whitman  &  Barnes  Co., 
decided  by  this  court  and  reported  in  91  Fed.  376,  33  C.  C.  A.  668, 
involved  substantially  the  question  here  to  be  decided.  There  it 
was  sought  to  appropriate  a  series  of  letters  and  numbers  used  in 
connection  with  the  different  parts  of  reapers  and  mowers  as  valid 
trade-marks.  Relief  was  denied  upon  the  ground  that  the  primary 
design  was  to  distinguish  the  several  parts  of  such  machines  and 
facilitate  the  ordering  of  repairs  for  broken  parts. 

In  respect  to  the  adaptability  of  the  series  of  numerals  and  letters 
there  involved  to  point  out  origin  of  manufacture  we  said : 

'The  claim  that  inasmuch  as  these  marks  are  found  only  in  'association' 
with  machines  which  do  bear  the  trade  name  or  mark,  or  both,  of  the  Deer- 
ing Harvester  Company,  they  thereby  serve  to  indicate  that  company  as 
the  common  source  of  all  articles  having  a  like  designation,  is  not  suffi- 
cient to  Justify  their  appropriation  as  trade-marks.  Any  office  which  these 
marks  perform  as  designations  of  origin  is  purely  accidental.  The  fact  that 
no  two  distinct  parts  in  the  same  machine  bear  the  same  numerals  is  alto- 
gether persuasive  of  the  fact  that  their  purpose  is  not  that  of  indicating  the 
i^roducer.  Without  explanation,  such  a  multitude  of  different  marks  would 
convey  no  meaning.  When  explained,  as  they  always  have  been  and  always 
must  be.  the  explanation  is  that  they  are  intended  to  designate  siie^  shapes 
and  place  in  the  machine,  and  are  to  t>e  used  to  distinguish  one  piece  or 
part  from  another  having  a  different  function.  This  purpose  does  not  tend, 
in  any  way  but  the  most  remote  way,  to  Indicate  the  producer  or  maker. 
If  each  of  such  parts  had  some  common  symbol  in  addition  to  the  varying 
marks  indicating  place  and  size  and  shape,  we  would  have  marks  capable 
•of  the  double  duty  claimed  for  those  actually  used.  The  system  of  so  defin- 
ing the  place,  size,  and  shape  of  a  part  of  a  machine  Is  not  original  with 
appellants.  It  is  common  to  many  other  manufacturers.  The  purpose  Is  to 
.fadUtate  replacements." 

The  cases  of  Humphrey  Specific  Co.  v.  Hilton  (C.  C.)  60  Fed. 
766,  and  Smith  &  Davis  Co.  v.  Smith  (C.  C.)  89  Fed.  486,  may  be 
also  consulted. 

Without  deciding  whether  the  adoption  of  a  numeral  with  the 
alleged  double  purpose  of  both  indicating  origin  and  quality  is 
fatal  to  the  bill,  it  is  enough  for  the  purposes  of  this  case  to  find, 
as  we  do,  that  the  averments  of  this  bill,  considered  as  a  whole, 
do  not  show  a  case  of  the  use  of  a  number  or  word  or  sign  or 
symbol  designed,  "as  its  primary  object  and  purpose,  to  indicate 
the  owner  or  producer  of  the  commodity,  and  to  distinguish  it  from 
like  articles  manufactured  by  others."  Mill  Co.  v.  Alcorn,  150  U. 
S.  468,  14  Sup.  Ct.  152,  37  L.  Ed.  1144.  Complainant's  numbers 
4ised  in  association  with  the  name  of  the  complainant  subserved 
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•no  purpose  in  indicating  origin,  for  that  was  made  plain  by  the 
name  itself.  Without  the  name  of  the  maker,  the  number,  es- 
pecially when  one  of  a  large  number  used  severally  in  association 
with  the  sale  of  other  articles  having  same  origin,  would  be  mean- 
ingless without  explanation.  The  usual  office  of  a  number,  whether 
one  of  a  series  or  one  arbitrarily  selected,  is  to  indicate  grade, 
quality,  quantity,  or  some  other  characteristic.  These  numbers 
having  been  adopted  and  use  for  the  ordinary  purpose  of  a  numeral 
could  point  to  origin  only  in  a  secondary  way,  and  used  in  this 
sense  they  arc  not  good  trade-marks.  Neither  is  a  case  for  re- 
straining the  use  of  these  numbers  in  their  secondary  sense  by 
the  defendants.  The  labels  themselves  in  shape,  size,  color  of 
border,  etc.,  are  not  the  subjects  of  a  monopoly.  The  use  made 
of  the  numbers  in  question  by  defendants  is  descriptive  wholly, 
for  the  only  way  in  which  it  is  shown  that  they  are  used  by  the 
defendants  is  in  connection  with  their  own  corporate  name  upon  the 
outside  of  packages  of  labels  and  in  catalogues.  So  far  as  they  are 
descriptive  of  size,  color,  style,  etc.,  and  are  used  in  this  significa- 
tion only,  they  are  open  to  use  by  any  one.  Averments  that  they 
have  been  used  for  the  purpose  of  deceiving  purchasers,  defrauding 
the  public,  or  injuring  complainants  are  not  borne  out  by  the 
specific  facts  stated  as  to  how  defendants  use  said  numbers.  Such 
general  averments  are  epithetic,  not  specific,  and  arc  to  be  read  in 
the  light  of  the  specific  things  stated. 
Decree  affirmed. 

NOTE. — The  fbllowing  is  the  opinion  of  the  Circuit  Court: 

SWAN,  District  Judge.  In  this  cause  a  decree  sustaining  a  plea  of  res 
Judicata  and  dismissing  the  bill  was  reversed  and  the  cause  remanded  for 
further  proceedings.  The  defendant,  without  leave,  filed  a  demurrer  to  the 
«bll].  Complainant  has  practically  waived  this  Irregularity,  saying:  "We 
think  this  demurrer  should  be  overruled  because  after  a  plea  It  should  not 
have  been  filed.  But  the  bill  sets  forth  our  case,  as  we  understand  It,  and 
we  discuss  the  questions  presented  In  the  hope  of  securing  an  expression 
-of  opinion  which  will  shorten,  If  not  terminate,  what  has  proved  to  t>e  a  very 
long  litigation."  Complainant,  premising  that  the  only  question  presented 
Is  whether  the  bill  sets  forth  a  cause  of  action,  summarizes  the  grounds  of 
demurrer  into  two  propositions,  viz.:  "(1)  That  the  bill  does  not  set  forth 
any  valid  trade-mark  rights;  (2)  that  the  acts  of  the  defendant  set  forth 
In  the  bill  do  not  constitute  unfair  competition  in  trade."  To  the  discus- 
sion of  these  propositions  complainant's  brief  is  unreservedly  addressed, 
and,  in  compliance  with  the  suggestion  of  complainant,  the  questions  will  be 
disposed  of  upon  the  demurrer. 

The  questions  arising  on  this  demurrer  were  examined  at  length  and  de- 
cided adversely  to  complainant  upon  a  demurrer  to  a  previous  bill  for  In- 
fringement of  trade-mark  and  to  restrain  unfair  competition,  the  allegations 
of  which  are  substantially  the  same  as  those  contained  In  the  present  bill, 
except  as  to  the  numerals  charged  to  have  been  used  by  defendant  Com* 
plalnant  appealed  from  a  decree  sustaining  the  demurrer  to  the  first  bill, 
but  dismissed  its  appeal  and  renewed  the  litigation,  founding  Its  right  to 
relief  upon  other  numerals  of  Its  order  system.  To  the  present  bill  a  plea 
of  res  judicata  was  sustained,  but  on  appeal  this  was  held  error  for  the 
reasons  stated  In  Dennison  Manufacturing  Company  r.  Scharf  Tag,  Label 
4b  Box  Company,  121  Fed.  813,  57  C.  C.  A.  9. 

The  single  point  in  Judgment  determined  by  the  Court  of  Appeals  was  the 
•eufflriency  of  the  plea  of  res  Judicata.    It  held  that  tbM  estoppel  of  the  Judg- 
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ment  on  demurrer  to  the  first  bill  ^'extended  only  to  the  exact  point  raided 
by  the  pleadings  as  described,  i.  e.,  the  uHe  of  the  identical  numerals  com- 
plained of  in  the  first  suit,  and  that  the  ploii  went  to  the  whole  bill  and  all 
relief  under  it  It  is  therefore  too  broad,  and  the  court  erred  in  sustaining 
it"  Complainant  submits  some  additional  authorities  to  those  presented 
on  the  first  demurrer,  and  these  may  be  briefly  considered. 

Complainant's  first  contention  is :  ''(1)  The  numbers  constitute  valid  trade- 
marks. The  allegations  in  regard  to  the  numerals  involved  are  in  part  that 
they  were  arbitrarily  selected  to  indicate  origin,  that  they  have  been  con- 
tinuously used  for  many  years  as  trade-marks,  and  that  as  trade-marks 
they  have  been  known,  respected,  and  availed  of  by  the  trade  and  the  public. 
The  mere  fact  that  the  marks  in  question  consist  of  numerals  will  hardly 
be  used  as  justifying  their  appropriation  by  the  defendant" 

To  this  proposition  Gillott  v.  Esterbrook,  48  N.  Y.  875|  8  Am.  Bep.  553; 
Lawrence  Co.  v.  Lowell  Mills,  129  Mass.  825,  87  Am.  Rep.  8G2;  and  other 
cases  were  dted. 

Again,  *  *  *  the  bill  alleges  '^that  such  number  has  continuously 
and  always,  in  addition  to  giving  notice  of  and  indicating  origin  of  the  label 
as  being  of  your  orator's  manufacture,  given  notice  of  and  indicated  the 
color  of  border,  size,  and  shape  of  the  label."  This,  being  admitted  by  the 
demurrer,  it  is  claimed  is  decisive  of  complainant's  right  to  the  relief  prayed. 

I  cannot  yield  to  the  contention  that  the  numerals  alone  constitute  a  trade- 
mark. It  is  well  settled  that  "the  office  of  a  trade-mark  is  to  point  out  dis- 
tinctively the  origin  or  ownership  of  the  article  to  which  it  is  affixed,  or. 
In  other  words,  to  give  notice  who  was  the  producer.  *  *  *  In  all  casefr 
where  rights  to  the  exclusive  use  of  a  trade-mark  are  invaded,  it  is  invaria- 
bly held  that  the  essence  of  the  wrong  consists  in  the  sale  of  the  goods  of 
one  manufacturer  or  vender  as  those  of  another,  and  that  it  is  only  whoi 
this  false  representation  is  directly  or  indirectly  made  that  party  who  ap- 
peals to  a  court  of  equity  can  have  relief."  Canal  Co.  v.  Clark,  13  Wall. 
322,  20  L.  Ed.  581 ;  Manufacturing  Co.  v.  Trainer,  101  U.  S.  54,  25  L.  Ed.  903. 

It  is  as  true  of  the  use  of  the  numerals  in  this  case  as  it  was  of  the  let- 
ters claimed  as  trade-marks  in  the  case  last  cited,  that  they  do  not  ''them- 
selves suggest  anything  and  require  explanation  before  any  meaning  can  be 
attached  to  them."  101  U.  S.  55,  25  L.  Ed.  993.  They  do  not  alone  point 
to  origin  or  complainant's  ownership.  They  give  that  information  only  when 
preceded  by  the  proper  name  "Dennison's."  By  adding  that  name  they 
"give  notice  who  was  the  producer."  The  vital  part  of  the  alleged  trade- 
mark is  therefore  not  the  numeral  but  the  name  of  the  maker.  The  bill 
concedes  that  the  numerals  themselves  are  but  "short  trade  phrases  between 
buyer  and  seller,"  and,  further,  that  they  serve  to  designate  to  the  manu- 
facturer the  color  and  size  of  the  labels  desired  by  the  customer.  They 
have  no  significance  to  the  general  public  outside  the  trade,  nor  even  to  those 
of  the  trade  who  are  not  customers  of  complainant  When  coupled  witb 
defendant's  name,  and  designated  "Scliarrs  No.  2,004,"  etc.,  they  warn  the 
trade  and  the  public  of  the  origin  and  ownership,  and  proclaim  that  Scharf, 
not  Dennison,  is  the  producer.  Liggett  ft  Myers  Co.  v.  Finzer,  128  U.  S. 
184,  9  Sup.  Ct  00,  82  L.  Ed.  895;  Mfg.  Co.  v.  Trainer,  101  U.  S.  54,  25  L.  Ed. 
993. 

Each  manufacturer  thereby  notifies  his  customers  that  an  order  for  label* 
of  a  given  number  will  be  filled  by  labels  of  a  certain  color  and  size. 

There  is  nothing  in  Lawrence  v.  Lowell  Mills  Co.,  129  Mass.  825,  87  Am. 
Rep.  862,  nor  in  Gillott  v.  Esterbrook,  48  N.  Y.  874,  8  Am.  Rep.  558,  that 
sustains  the  proposition  that  numerals  alone  are  valid  trade-marks.  The 
first  case  holds  merely  that  numerals  arbitrarily  selected  and  used  on  goods 
in  combination  with  other  devices  to  denote  the  origin  of  the  goods,  and  nol 
their  quality,  are  a  valid  trade-mark.  In  that  case  the  numbers  were  asso- 
ciated with  designs  stamped  upon  the  goods  of  both  parties,  prominent  fu- 
tures of  which  were  an  eagle  and  a  scroll  or  wreath.  "The  only  questton," 
said  Judge  Colt  in  that  case,  ''presented  upon  this  report  [of  the  judge  who 
tried  the  cause],  therefore,  is  whether  the  plaintiff's  stamp  includhig  tht 
figures  constitutes  such  a  trade-mark  as  the  law  will  protect  In  the  sec- 
ond casob  as  in  the  first,  the  numeral  'SOS'  was  impressed  upon  the  article- 
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of  manafacture— the  steel  pen.  The  defendants  made  and  sold  a  steel  pen 
which  in  size,  shape,  color,  pattern,  flexibility,  and  fineness  of  point  so 
closely  resembles  the  said  pen  of  the  plaintiff  as  to  require  an  expert  or 
adept  to  distinguish  them  in  those  respects."  There  was  also  evidence  of  a 
studious  imitation  of  the  stamp  of  plaintiff  calculated  to  mislead,  and  of  a 
striidng  similnrity  in  the  size  and  appearance  of  the  boxes  in  which  plalntiff'8 
pens  were  paciced. 

It  is  further  said  by  Judge  Colt:  *'Tiie  difficulty  of  giving  to  bare  numbers 
the  effect  of  indicating  origin  or  ownership,  and  of  showing  that  the  numbers 
were  originally  designed  for  that  purpose,  was  rectognized  in  Boardman  v. 
Meriden  Britannia  Co.,  35  Conn.  402  [95  Am.  Dec.  276j.  *  *  •  The  num- 
bers in  that  case,  however,  were  associated  with  the  name  of  the  plaintiff, 
and  with  the  form,  color,  and  general  arrangement  of  the  labels  uued,  anc^ 
were  held  by  virtue  of  that  connection  to  form  an  important  part  of  the  trade- 
mark itself." 

In  Shaw  Stocking  Co.  ▼.  Mack  (0.  C.)  12  Fed.  707-711,  Judge  Coxe  holds 
that  "names,  ciphers,  monograms,  pictures,  and  figures  may  be  used"  (as 
trade-marks).  No  authority,  however,  is  cited  which  supports  the  broad 
proposition  that  numerals  alone  may  be  adopted  as  a  trade-mark.  The  de- 
cisions in  48  N.  Y.  (8  Am.  Bep.),  35  Conn.  (95  Am.  Dec.),  and  129  Mass.  (37 
Am.  Bep.),  which  that  case  invokes,  rest  their  conclusions  upon  the  fact  that 
the  figures  were  part  of  the  trade-mark  itself,  and  evidenced,  with  other 
features  of  the  trade-mark,  the  infringement  of  complainant's  rights. 

In  Humphrey's  Specific,  etc.,  Co.  v.  Wenz  (C.  O.)  14  Fed.  250,  referred  to 
by  complainant,  it  is  not  held  that  numbers  alone  constitute  a  trade-mark, 
but  the  contrary.  Judge  Nixon's  language  is:  "Mere  numbers  are  never 
the  objects  of  a  trade-mark  when  they  are  allowed  to  indicate  quality,  but 
they  may  be  wh^re  they  stand  for  origin  or  proprietorship,  in  combination 
with  words  and  other  numerals.*'  The  great  weight  of  authority  denies  the 
sufficiency  of  numerals  used  descriptively  to  constitute  a  trade*mark. 

In  Coats  T.  Merrick  Thread  Co.,  149  U.  S.  572,  18  Sup.  Ct  909,  87  L.  Bd. 
847,  it  is  said:  "*  *  *  It  is  clear  that  no  such  monopoly  trade-mark 
could  be  claimed  of  mere  numerals  used,  and  therefore  not  capable  of  ex- 
clusive appropriation  because  they  represent  the  number  of  the  thread,  and 
are  therefore  of  value  as  Information  to  the  public.  •  *  •  Clearly  the 
plaintiffs  cannot,  as  patentees,  claim  a  monopoly  of  these  numerals  beyond 
the  life  of  the  patent ;  and  it  is  equally  clear  that  when  used  for  the  purpose 
of  imparting  information  they  are  not  susceptible  of  exclusive  appropriation 
as  a  trade-mark,  but  are  the  common  property  of  all  mankind."  The  nu- 
merals used  by  complainant  in  this  case  are  equally  descriptive  to  customers 
of  the  sizes  and  colors  of  the  labels  made  by  complainant,  and  therefore  not 
claimable  as  trade-marks. 

The  same  principle  is  applied  to  a  somewhat  different  state  of  facts  in  the 
Deering  Harvester  Co.  v.  Whitman,  91  Fed.  876,  380,  83  C.  C.  A.  558. 

In  line  with  the  foregoing  cases  are  Humphrey's  Homeopathic  Co.  v.  Hil- 
ton (C.  C.)  00  Fed.  758,  and  Smith  ft  Davis  Mfg.  Co.  v.  Smith  (C.  C.)  89 
Fed.  486. 

The  system  of  complainant  which  substitutes  the  "short  trade  phrases" 
expressed  in  the  numerals  for  a  description  by  color  and  dimensions  is  neither 
novel  nor  indication  of  original  ownership,  so  as  to  be  capable  of  exclusive 
appropriation.  It  is  "a  useful  contrivance  for  the  dispatch  of  business" 
between  the  seller  and  his  customer,  but  complainant's  and  defendant's  nu- 
meral designations  of  their  respective  labels  do  not  convey  the  same  informa- 
tion. Any  one  may  use  the  system,  which  is  one  of  purely  arbitrary  nu- 
merals.   Ferris  v.  Hexamer,  99  U.  S.  675,  25  L.  Ed.  80a  • 

2.  Does  the  bill  state  a  case  of  unfair  competition  in  trade?  As  any  one 
may  make  and  sell  labels  of  any  sice,  shape,  and  color — ^when  at  least  the 
design  or  configuration  is  not  protected  by  patent— and  as  it  is  not  claimed 
that  in  either  of  these  features  complainant's  labels  depart  from  types  com- 
mon to  trade,  it  is  not  apparent  how  the  defendant  can  be  guilty  of  unfair 
competition  by  employing  the  same  numerals  as  complainant  as  "short  trade 
phrases"  to  designate  to  its  customers  the  size  and  colors  of  its  manufactures. 
It  la  not  charged  that  tt  represents  to  the  public  that  its  goods  are  made 
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hj  complainant  In  any  other  manner  or  bj  any  other  means  than  bj  the 
adoption  of  the  short  phrase  system,  which  is  not  original  with  complnluant, 
bnt  old,  well  known,  and  widely  used.  The  name  of  each  manufacturer 
notifies  the  origin  or  ownership  of  the  goods.  The  charge  that  the  numeral 
Is  used  "fraudulently"  "is  not  material,"  as  is  said  in  Qlobe  Wernicke  Ck).  v. 
Fred  Macey  Go.,  119  Fed.  704,  56  0.  0.  A.  304,  which  presents  a  striking 
parallel  to  complainant's  contention,  *'if  the  complainant  has  a  right  to  do 
that  which  is  complained  of."  The  defense  here  is  infinitely  stronger  than 
in  that  case,  in  that  the  complainant's  grievance  is  not  that  its  manufactures 
are  simulated,  but  only  that  its  numerical  system  of  designating  its  wares 
to  customers  is  utilized  by  defendant  with  its  customers  for  a  like  iJurpose — 
as  a  "short  trade  phrase^'  denoting  the  size  and  color  of  label  required  or 
sent  If  the  public  have  been  misled  into  the  purchase  of  defendant's  labels 
for  complainant's,  as  the  bill  charges,  when  the  catalogues  and  packages 
of  each  party  plainly  announce  the  manufacturer's  name,  the  fault  is  that 
of  the  purchaser  and  the  error  gives  no  right  to  equitable  relief.  Globe 
Wemidce  Co.  v.  Fred  Macey  Co.,  supra. 

The  insistence  of  complainant  that  the  use  by  defendant  of  the  same  num- 
bers to  designate  the  same  sizes  and  colors  of  labels  as  those  which  com- 
plainant employs  for  its  sizes  and  colors  is  unfair  competition  does  not  dif- 
ferentiate the  case  made  by  the  present  from  that  set  up  in  the  former  bllL 

For  the  foregoing  reasons  and  those  given  for  sustaining  the  demurrer  to 
the  first  bill  the  demurrer  is  sustained  and  the  bill  dismissed,  with  costa. 


iBTNA  INDEMNITY  00.  T.  LADD  et  al. 

(Oircnit  Oourt  of  Appeals,  Ninth  Circuit    February  6»  1905.) 

Na  l,10a 

L  ASSIONIOBNTS— CONflrrBUOnON— OPBBATIOlf. 

General  agents  of  a  surety  company  were  authorized  and  directed  by 
their  principal  to  require  any  contractor  for  which  it  became  surety  to 
transfer  to  It  his  plant  whenever  he  became  unable  to  carry  on  the  con- 
tract in  order  that  the  surety  company  might  prosecute  the  same  to 
completion.  A  contractor  for  which  the  company  became  surety  became 
financially  embarrassed  and  unable  to  successfully  prosecute  Its  contract 
Thereupon  the  general  agents,  by  legal  proceedings  and  arrangements, 
with  the  contractor  and  its  creditors,  took  possession  of  the  plant  and 
entered  oif  the  completion  of  the  contract  They  also  procured  an  ad- 
vancement of  money  on  the  contract  from  the  obligee.  The  instrument 
executed  by  the  contractor  to  the  surety  company  recited  that  the  contract 
was  assigned  as  security  for  the  payment  of  such  sum  of  money.  The 
surety  company  did  not  in  any  way  repudiate  or  disaffirm,  but  rather, 
recognized,  the  acts  of  its  agents  in  the  premises.  Held  that  notwith- 
standing the  recital  in  the  instrument  of  assignment,  the  transaction  in 
fact  constituted  an  absolute  assignment  of  the  contract  and  not  merely 
an  assignment  for  security. 
2.  Principal  and  Agent— AirrHOBiTT  ot  Aobniv-Repudiation. 

The  act  of  a  principal  in  protesting  its  general  agent's  draft  for  funds 
to  be  used  on  contracts  undertaken  by  the  agent  did  not  constitute  a  re- 
pudiation of  the  action  of  the  agent  in  assuming  the  contract  but  was  a 
ratification  thereof,  where  the  only  reason  assigned  for  dishonoring  the 
draft  was  that  the  funds  were  not  needed. 

S.  Appeal— Habmlebs  Bbbob. 

Where  a  witness  had  testified  that  defendant's  agent  had  been  carrying 
on  the  work  on  certain  contracts,  and  that  a  subagent  as  trustee,  had 
been  in  immediate  charge  of  the  work,  the  refusal  of  a  motion  to  exclude 
further  testimony  that  the  witness  believed  that  the  contract  was  com- 
pleted by  the  subagent  as  trustee  for  defendant  was,  if  error»  harmlesa 


Digitized  by 


Google- 


JBTSk  INBBXKITT  00.  T.  LADD.  68T 

4  Fbircipal  ahd  ▲asHT— ▲ttteosttt  or  Aann^BviDSRCB— mmicoirT  ov 

AOENT. 

An  agent  may  testify  that  he  acted  for  and  In  behalf  of  hla  principal 
in  borrowing  money,  but  such  testimony  does  not  bind  his  principal  or 
prejudice  its  rights. 

[Ed.  Note. — For  cases  in  point,  see  voL  40,  Cent  Dig.  Principal  and 
Agent,  II  89,  40,  418-416.] 

0.  Monet  Lbrt— BTiDSNaB—VABiANCK. 

Under  a  complaint  alleging  merely  the  advancement  of  money  to  de- 
fendant for  its  use  and  benefit,  a  b<md  executed  by  defendant  to  plaintiff, 
reciting  defendant's  need  of  the  money,  and  the  advancement  of  the  same 
by  plaintiff,  is  admissible  to  show  the  nature  of  the  transaction  between 
the  parties. 

&  Pleadiivg— BLEcnoN— Bftkct. 

Where  a  complaint  was  in  two  counts — ^the  first  for  money  lent,  and 
the  second  on  a  bond  given  to  secure  the  payment  of  such  money — an 
election  to  stand  upon  the  first  count  did  not  constitute  a  waiver  of  the 
right  to  use  the  bond  in  evidence  if  it  became  necessary  or  proper  to  do  so. 

7.  Pbinoipal  Ann  Subbtt— AcnoN»— BvinBRO— Judoicents. 

In  an  action  against  a  surety  to  recover  money  loaned  to  it  to  complete 
contracts  on  the  princlpars  becoming  unable  to  perform  the  same,  the 
record  of  a  judgment,  to  which  the  surety  appeared  to  be  a  party,  was 
admissible,  where  it  tended  to  show  that  the  surety  assumed  to  own 
and  have  possession  of  the  property  and  plant  of  its  principal. 

&  AppEAii— Questions  not  Raised  Below. 

An  objection  that  the  trans<.Tipt  of  a  judgment  introduced  in  evidence 
was  not  properly  certified  cannot  be  first  raised  on  appeal. 

0.  Pbinoipal  and  Agent— Authobitt  of  Agent— Instbuctions. 

On  the  issue  of  the  authority  of  the  general  state  agent  of  a  surety 
compnny,  a  charge  defining  a  general  agent  as  one  empowered  to  transact 
all  bi3  principal's  business  was  not  misleading,  as  the  jury  must  have 
understood  it  to  refer  only  to  the  kin  I  of  business  which  the  surety  com- 
pany was  authorized  to  transact 

IC.  Same. 

Third  persons  acting  in  good  faith  are  Justified  in  relying  upon  the 
apparent  authority  of  one  held  out  as  the  general  agent  of  his  principal, 
notwithstanding  secret  instructions  and  restrictions  placed  by  the  prin- 
cipal upon  such  authority.  The  principal  is  bound  for  the  acts  of  the 
general  agent  within  the  scope  of  his  apparent  authority,  even  though 
such  acts  are  not  reported  by  the  agent  to  the  principal.  Such  third  per- 
sons may  assume  that  the  agent  will  promptly  communicate  to  the  prin- 
cipal all  dealhigs  entered  into  by  him  on  the  principars  behalf. 

11   Same— Instructions— Inconsistency. 

On  the  issue  of  the  authority  of  the  general  agent  of  a  surety  company, 
the  court  charged  that  third  parties  cannot  rely  on  the  agent's  assumption 
of  authority,  but  must,  at  their  peril,  observe  that  the  agent  keeps  within 
his  powers,  and  that  if  plaintiffs  loaned  money  to  defendant's  agent,  and 
the  agent  did  not  have  authority  to  borrow  the  money,  the  verdict  must 
be  for  defendant  This  instruction  was  qualified  by  a  further  charge 
that  it  was  the  agent's  duty  to  protect  their  principal's  interests,  and 
whether,  in  the  discharge  of  that  duty,  they  were  warranted  in  borrowing 
the  money,  was  a  question  for  the  jury,  and.  If  they  were  so  warranted, 
the  verdict  should  be  for  plaintiff.  Held,  that  the  qualification  of  the 
instruction  was  not  erroneous  or  inconsistent  with  the  instruction  quali- 
fied. 

IZ  TbIAL— DlBECTED  VeBDICTS— TEST  OF  PBOPBJETT. 

The  test  to  determine  whether  a  case  shall  be  taken  from  the  jury  is 
whether  or  not  the  undisputed  evidence  Is  so  conclusive  that  the  court. 
would  be  conii)elled  to  set  aside  a  verdict  rendered  in  opposition  to  it. 
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18.  Pbincipal  awo  Aqewt— Acts  of  aqbktv-Katificawow— Bvidbncb-^um- 
tion8  fob  jxtrt. 

In  an  action  against  a  inrety  company  to  recover  money  loaned  to  it 
through  its  general  agent,  eyidence  field  sufficient  to  authorize  the  sub- 
mission to  the  Jury  of  the  issue  of  ratification  by  the  surety  company  of 
the  agent's  act  in  borrowing  the  money. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon. 
See  128  Fed.  298. 

The  iBtna  Indemnity  Company,  the  plaintiff  in  error,  a  corporation  organ- 
ized under  the  laws  of  the  state  of  Connecticut,  having  among  other  powers 
that  of  prosecuting  a  general  surety  business,  and,  as  surety,  to  execute  all 
classes  of  bonds  and  undertakings,  including  contractors'  bonds,  had  prior 
to  March,  1902,  complied  with  the  laws  of  the  states  of  Washington  and  Ore- 
gon regulating  foreign  surety  companies,  and,  tlirough  its  agents,  Clemens  & 
O'Bryan,  of  Portland,  Or.,  was  engaged  in  the  surety  buRinesR  in  both  said 
states.  On  January  7,  1902.  the  board  of  directors  of  the  plaintiff  in  error 
had  passed  the  following  resolution:  ''Voted:  That  W.  J.  Clemens  be  and  he 
Is  hereby  appointed  attorney  in  fact  for  tliis  company,  and  that  he  be  and 
he  is  hereby  authorized  and  empowered  to  execute  and  deliver  and  attach 
the  seal  of  the  company  to  any  and  all  bonds  and  undertakings  for  or  on  be- 
half of  the  company  in  the  business  of  guaranteeing  the  fidelity  of  persons 
holding  places  of  public  or  private  trust  and  the  performance  of  contracts 
other  than  Insurance  policies,  and  executing  or  guaranteeing  bonds  and  under- 
takings required  or  permitted  in  all  actions  or  proceedings  or  by  law  re- 
quired.** On  April  2,  1901,  the  boar^  of  directors  passed  the  following  resolu- 
tion: "Voted:  That  W.  J.  Clemens  and  J.  H.  O'Bryan  be  and  they  hereby 
are  appointed  resident  assistant  secretaries  of  this  company  at  Portland, 
Oregon,  and  that  each  one  of  them  be  and  he  is  hereby  authorized  and  em- 
powered to  execute  and  deliver  and  attach  the  seal  of  the  company  to  any 
and  all  bonds  and  undertakings  for  or  on  behalf  of  the  company  in  its  business 
of  guaranteeing  the  fidelity  of  persons  holding  places  of  public  or  private 
trust  and  the  performance  of  contracts  other  than  insurance  policies,  and 
executing  or  guaranteeing  bonds  and  undertakings  required  or  permitted  in 
all  actions  or  proceedings  or  by  law  required,  such  bonds  and  undertakings, 
however,  to  be  attested  in  every  instance  by  W.  W.  Cotton,  attorney  in  fact** 
On  April  29th  the  plaintiff  in  error  executed  to  their  agents  the  following 
certificate:  "This  is  to  certify  that  Clemens  &  O'Bryan  of  Portland,  Or.,  are 
hereby  appointed  agents  for  the  ^tna  Indemnity  Company,  and  are  authorized 
to  perform  all  acts  and  duties  incidental  to  such  appointment**  Clemens  A 
O'Bryan,  as  such  agents,  had  the  power  to  appoint  and  did  appoint  their  sub- 
agents  at  different  cities  in  Oregon  and  Washington.  Their  subagents  so 
appointed  at  Tacoma  were  Seeley  &  Co.  Clemens  &  0*Bryan  had  been  in- 
structed by  the  plaintiff  in  error,  in  cases  where  the  latter  became  surety  for 
contractors,  to  take  from  such  contractors  collateral  agreements  or  counter 
agreements  executed  In  its  own  favor  and  for  its  own  protection,  and,  in  cases 
where  such  contractors  became  unable  to  complete  or  carry  on  their  contracts, 
to  take  assignments  of  such  plant  as  they  might  own,  in  order  that  the  plain- 
tiff in  error  might  use  the  same  in  the  prosecution  of  such  contract  to  comple- 
tion. 

The  Hardy  Shipbuilding  Company,  a  corporation  of  the  state  of  Washing- 
ton, was  operating  a  sbipbullding  plant  at  Tacoma.  It  was  about  to  enter 
into  contracts  with  the  firm  of  Sudden  &  Christensen,  of  San  Francisco,  for 
the  construction  of  a  barkentine  afterwards  known  as  the  "John  O.  Meyer,'* 
with  A.  W.  Horn  for  the  construction  of  a  steamboat  afterward  known  as  the 
"Georgia,**  and  with  the  Pacific  Cold  Storage  Company  for  the  construction 
of  a  barge.  Bonds  for  the  fulfillment  of  these  contracts  were  required  by 
Sudden  it  Christensen  in  the  sura  of  $15,000,  by  A.  W.  Horn  in  the  sum  of 
$10,000,  and  by  the  Pacific  Cold  Storage  Company  in  the  sum  of  $2,000.  The 
Hardy  Shipbuilding  Company  made  appliiatlon  to  Seeley  &  Co.,  subagents 
of  the  plaintiff  in  error,  requesting  that  the  latter  become  surety  upon  such 
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bonds.  The  application  was  transmitted  to  Clemens  ft  O'Bryan,  the  general 
agents ;  and,  In  consideration  of  a  premium  of  1  per  cent  paid  on  the  amounts 
of  said  bonds,  the  plaintiff  In  error  became  the  surety,  and  guarantied  In 
those  amounts  the  performance  of  said  contracts.  The  Hardy  Shipbuilding 
Company  executed  to  the  plaintiff  In  error  In  each  case  the  counter  agree- 
ment so  provided  for,  In  which  It  agreed,  among  other  things,  that.  In  case 
tt  became  unable  to  complete  Its  contracts,  It  would  assign  Its  plant  and 
property  to  the  plaintiff  In  error,  In  order  that  the  latter  might  prosecute 
such  contracts  to  completion,  and  It  authorized  the  latter  to  receive  all  de- 
ferred payments  In  the  event  of  such  breach  of  contract  or  default  on  Its 
own  part  The  applications,  bonds,  and  counter  agreements  were  forwarded 
by  Clemens  A  O'Bryan  to  the  home  office  of  the  plaintiff  in  error.  About 
May  13,  1902,  Clemens  &  O'Bryan  were  notified  by  their  subagent  at  Tacoma 
that  the  Hardy  Shipbuilding  Company  was  In  trouble.  On  the  day  following, 
Mr.  O'Bryan  went  to  Tacoma,  and  there  ascertained  that  there  were  out- 
standing pay  checks  on  the  April  pay  roll  of  the  shipbuilding  company  of 
about  $6,000,  payable  on  May  10th,  and  that  there  were  no  funds  available 
to  pay  the  same.  On  examining  the  books  of  the  shipbuilding  company,  and 
upon  the  representations  of  Mr.  Hardy  that  the  embarrassment  was  tem- 
porary only,  he  telegraphed  to  Sudden  &  Chrlstensen,  of  San  Francisco,  re- 
questing them  to  make  an  advance  of  $6,000  upon  the  next  payment  to  fall 
due  upon  the  John  C.  Meyers  contract.  Sudden  A  Chrlstensen  answered  that 
they  would  do  so  upon  the  authority  of  the  ^tna  Indemnity  Company,  which 
authority  was  accordingly  given  by  Clemens  &  O'Bryan,  as  general  agents 
of  that  company.  A  representative  of  Sudden  &  Chrlstensen  met  Mr.  Seeley, 
the  subagent  and  Mr.  O'Bryan  and  Mr.  Hardy,  In  Tacoma,  on  May  16th. 
O'Bryan  presented  an  order  which  had  been  given  him  the  day  before  by  the 
Hardy  Shipbuilding  Company,  addressed  to  Sudden  &  Chrlstensen,  and  re- 
questing them  to  pay  as  follows:  "Please  pay  the  $6,000.00  that  you  have 
to-day  consented  to  advance  on  barkentlne  contract  to  the  ^tna  Indemnity 
Company,  who  will  disburse  the  money  In  payment  for  labor  and  material 
thereon."  Sudden  ft  Chrlstensen  thereupon  paid  to  O'Bryan  the  $6,000,  and 
the  money  was  deposited  In  a  bank  at  Tacoma  to  the  Joint  credit  of  the  plain- 
tiff In  error  and  the  Hardy  Shipbuilding  Company.  The  board  of  trustees 
of  the  Hardy  Shipbuilding  Company  had  on  May  15th  adopted  a  resolution 
reciting  the  facts  In  the  case,  and  thus  concluding:  "Be  it  resolved:  That 
the  president  and  secretary  of  this  company  be,  and  they  are,  hereby  author- 
ized to  execute  in  the  name  of  the  company  an  assignment  of  the  Interests 
of  this  company  of  the  aforesaid  contracts  as  security  for  the  payment  of 
the  said  sum  of  six  thousand  dollars."  On  May  16th  the  shipbuilding  com- 
pany executed  to  the  plaintiff  In  error  an  assignment  of  all  Its  right  title, 
and  Interest  In  the  three  contracts.  O'Bryan  then  put  Seeley  ft  Co.  in  charge 
of  the  plant  and  the  unfinished  vessels,  and  returned  to  Portland.  On  May 
27th  Clemens  ft  O'Bryan  wrote  to  the  plaintiff  In  error  in  regard  to  the  em- 
barrassment  of  the  shipbuilding  company  and  its  unfinished  contracts ;  stating 
that  In  their  opinion,  there  was  a  profit  in  each  contract  and  added:  "How- 
ever, as  we  helped  them  out  by  giving  our  authority  to  Sudden  ft  Chrlstensen 
to  make  an  advance  payment  we  took  an  assignment  of  all  their  contracts, 
copy  of  which  we  enclose  herewith,  and  at  the  same  time,  until  these  contracts 
are  finished,  all  money  of  the  firm  Is  deposited  In  the  name  of  the  Hardy 
Shipbuilding  Company  and  the  Mtm,  Indemnity  Company,  and  all  checks  are 
signed  by  Mr.  Hardy,  President  of  the  Shipbuilding  Company,  and  counter- 
signed by  our  Tacoma  agent  Mr.  Seeley,  and  every  check  must  show  for  just 
what  contract  it  Is  for."  On  June  10th  the  plaintiff  in  error  wrote,  acknowl- 
edging the  receipt  of  that  communication.  BYom  and  after  May  16th,  Seeley 
continued  in  possession  and  charge  of  the  shipyard  and  the  work  on  the 
vessels  covered  by  the  three  contracts. 

About  the  middle  of  June,  one  Ralph  W.  Smith,  who  held  a  chattel  mort- 
gage on  the  shipbuilding  plant,  proceeded  to  foreclose  it  and  placed  the  sheriff 
in  charge  of  the  yard,  thereby  causing  the  work  therein  to  cease.  Thereupon 
Mr.  Clemens  Induced  the  Pacific  National  Bank,  which  held  a  mortgage  on 
the  real  estate  of  the  yard,  to  Institute  a  foreclosure  suit  The  suit  was 
begun.  Smith  was  made  a  party  defendant,  and  sale  under  his  chattel  mort- 
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gage  wai  enjoined.  By  the  authority  of  Clemens  &  O'Bryan,  the  firm  of 
itemington  &  Reynolds  appeared  as  attorneys  therein  for  the  plaintiff  in 
error,  and  filed  in  its  name  a  complaint  in  Intervention,  in  which  It  wa» 
alleged  aa  follows:  'That  on  or  about  said  15th  day  of  May,  1902,  puranant 
to  and  in  accordance  with  the  terms  and  provisions  of  the  hereinbefore  de- 
scribed agreement  set  out  in  paragraph  15  of  this  complaint,  the  said  Hardj 
Shipbuilding  Company  and  John  B.  Hardy,  being  unable  to  carry  on  the  afcMre- 
mentioned  contracts,'  or  either  of  them,  did  duly  assign,  transfer,  and  set 
over  to  the  said  intervener  both  of  the  said  shipbuilding  contracts,  together 
with  the  said  shipbuilding  plant.  Including  all  said  shops,  machines,  tools, 
implements  located  on  the  premises  hereinbefore  described,  and  on  or  about 
said  15th  day  of  May,  1902,  did  place  the  said  intervener  in  possession  of 
the  said  real  estate,  and  did  duly  deliver  to  said  intervener  the  actual,  exclu- 
sive, undisputed,  open,  notorious,  and  visible  possession  of  all  shops,  imple- 
ments, tools,  machines,  materials,  and  supplies,  and  all  personal  property  of 
every  nature,  kind,  or  description,  located  on  the  real  estate  above  described, 
and  ever  since  said  date  the  said  plaintiff  in  intervention  has  been  In  the 
open,  notorious,  and  exclusive  possession  and  control  of  all  of  said  real  estate 
and  personal  property,  for  the  purpose  of  completing  the  said  ships,  in  pur- 
suance of  and  according  to  the  terms  of  the  said  collateral  agreements  here- 
inbefore set  forth."  On  June  24th  a  stipulation  was  filed  in  said  foreclosure 
suit  whereby  it  was  agreed  between  the  parties  thereto  that  the  temporary 
receiver  therein  forthwith  turn  over  all  the  personal  property  in  his  possee- 
sion  to  Claude  M.  Seeley,  as  trustee  for  the  intervener,  and  on  June  25tli 
an  order  was  entered  in  said  suit  according  to  such  stipulation.  Seeley  there- 
after continued  to  operate  the  shipyard  as  before.  On  July  7,  1902,  Clemens 
&  0*Bryan  reported  to  the  plaintiff  in  error  the  facts  of  the  foreclosure  suit 
as  follows:  "More  than  a  week  ago  the  writer  was  called  to  Taooma  owing 
to  some  complications  which  had  arisen  and  which  should  not  have  arisen. 
The  party  holding  a  chattel  mortgage  had  made  an  agreement  with  the  Hardy 
Shipbuilding  Company,  by  which  the  plant  was  not  to  be  disturbed  and  these 
contracts  were  to  be  completed.  However,  the  man  by  the  name  of  Ralph  W. 
Smith,  who  it  now  turns  out,  was  the  general  agent  of  the  American  Bonding 
Trust  Company,  appeared  on  the  scene  and  decided  that,  inasmuch  as  we 
had  these  contracts  on  our  hands,  it  was  a  good  time  for  him  to  get  his 
money  out  of  the  plant  The  plant, 'by  the  way,  is  easily  worth  $80,000.00 
and  had  Mr.  Smith  left  us  alone,  we  would  have  had  no  difficulty  in  com- 
pleting our  contracts  without  loss.  On  arriving  in  Tacoma,  we  found  that 
Mr.  Smith  had  foreclosed  his  chattel  mortgage  and  had  the  sheriff  in  posses- 
sion of  the  plant  He  informed  us  that  unless  we  paid  off  his  claim,  he  would 
order  the  place  shut  down.  After  endeavoring  to  make  some  arrangement 
with  him,  by  which  the  plant  could  continue,  we  fomid  that  he  was  a  very 
unreliable  man,  and  his  statements  could  not  be  depended  on.  While  nego- 
tiations were  pending,  he  ordered  the  sheriff  to  close  down  the  shop.  The 
writer  then  interested  the  Pacific  National  Bank,  which  bank  is  a  branch  of 
our  Ladd  &  Tilton  Bank,  and  got  them  to  foreclose  their  real  estate  mortgage, 
asked  the  court  for  a  temporary  injunction  and  restraining  order  to  keep 
Smith  from  selling  some  of  the  renl  estate.  We  then  filed  an  attachment 
suit,  asked  for  a  receiver,  got  another  firm  to  attach  tbom,  finally  secured 
a  temporary  receiver,  and  when  Smith  found  we  had  matters  all  tied  up.  he 
stipulated  with  us  to  the  end  that  we  now  have  the  record  title  to  the  whole 
plant  and  have  practically  made  arrangements  to  sell  the  plant,  together  with 
our  contracts,  one  of  which  is  about  completed.  We  will  come  out  even, 
with  all  expenses  of  adjustment  and  attorney's  fees  paid.  Will  advise  you 
more  in  detail  shortly.  The  writer  had  to  remain  in  Tacoma  for  over  a  week, 
and  consequently  things  have  piled  up  some.  We  needed  the  coxmter-agree- 
ments  very  much  so  that  we  could  have  put  them  on  record;  as  we  did  not 
have  them,  we  had  to  make  other  arrangements  to  secure  possession  of  the 
plant,  and  did  so.  We  have  left  no  stone  unturned  and  are  absolutely  secure 
from  everybody.  In  order  to  get  the  Klngsford  Foundry  and  Machine  Works 
to  release  some  of  the  machinery  to  us,  which  had  been  shipped  the  Hardy 
Shipbuilding  Co.,  we  told  them  we  would  pay  the  freight,  as  we  had  taken 
over  the  contracts  and  moneys  on  hand.    What  we  wanted  them  to  do  wss 
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vimply  to  advise  the  Northern  Pacific  Ralhroad  to  release  the  machinery  <m 
payment  of  the  freight.  But  it  seems  the  agent  signed  his  name  and  did  not 
make  this  telegram  clear.  However,  the  matter  has  all  been  settied  sati*- 
factorily." 

In  the  meantime  the  boilers  and  engines  for  the  steamboat  Georgia  arrived 
in  Tacoma.  The  Klngsford  Foundry  &  Machine  Works,  the  makers  of  the 
machinery,  had  notified  the  railroad  company  not  to  deliver  the  same  until 
its  bill  of  some  $6,000  was  paid.  There  was  no  money  to  meet  the  bill.  Mr. 
Clemens  went  to  the  defendants  in  error ;  told  them  that  the  plaintiff  in  error 
had  taken  over  the  contracts  of  the  Hardy  Shipbuilding  Company,  and  that 
some  money  was  needed  at  once  in  order  to  get  the  machinery  for  the  Georgia, 
and  to  carry  on  other  work  in  anticipation  of  the  next  payment  to  be  made 
on  the  contracts.  On  June  24th  the  defendants  in  error  agreed  to  advance 
sums  of  money  up  to  $10,000 — the  same  to  be  repaid  out  of  moneys  derived 
from  the  contracts  or  otherwise — and  on  that  date  they  advanced  $6,500 
upon  the  agreement  The  money  was  sent  by  Clemens  &  O'Bryan  to  Seeley, 
at  Tacoma,  who  paid  the  bill  of  the  machine  works,  amounting  to  more  than 
$6,000,  and  applied  the  remainder  upon  the  pay  rolls  for  work  done  on  the 
Georgia  and  the  John  C.  Meyers.  On  July  9th  the  defendants  in  error  ad- 
vanced an  additional  sum  of  $3,000  to  Clemens  &  O'Bryan,  and  that  sum 
was  paid  on  account  of  labor  and  supplies  to  the  John  C.  Meyers  and  the 
Georgia  contracts.  Later  it  appeared  that  the  Hardy  Shipbuilding  Company 
had  not  informed  Clemens  ft  O'Bryan  of  its  true  condition,  and  that  other 
bills  for  materials  and  supplies  remained  outstanding  and  that  the  contracts 
were  beiog  completed  at  a  loss.  On  August  4th  Clemens  &  0*Bryan  wrote 
to  the  plaintiff  in  error  as  follows:  ''What  we  meant  to  say  in  our  last  letter 
was  that  we  would  complete  this  contract  to  the  best  of  our  ability,  and  we 
had  the  record  title  to  the  plant  in  the  name  of  Seeley  ft  Company,  trustee 
for  the  ^tna  Indemnity  Company,  and  arrangements  have  been  made  for 
the  sale  of  this  plant  for  enough  to  pay  for  any  Indebtedness  and  any  loss 
on  the  contract  and  it  now  appears  that  there  will  be  a  loss,  and  to  pay  our 
expenses  in  the  matter,  which  were  quite  heavy,  owing  to  the  necessary  law- 
suits to  obtain  possession  of  the  property,  we  are  having  to  advance  some 
money  to  complete  the  contract  and  are  having  a  detailed  statement  of  the 
amount  and  situation  prepared  and  will  forward  them  to  you  shortly."  On 
August  5th  Clemens  ft  O'Bryan  wrote  the  plaintiff  in  error  as  follows:  "But 
the  thing  that  troubles  us  is  that  we  will  have  to  put  up  some  more  money 
in  order  to  carry  the  work  along,  as  everything  we  buy  we  seem  to  have  t» 
pay  cash  for,  and,  of  course,  we  have  to  keep  the  labor  paid  up."  On  Septem- 
ber 19th  the  plaintiff  in  error  telegraphed  to  the  defendants  in  error:  ''Copy 
obligation  dated  June  24  purporting  to  bind  this  company,  just  received.  You 
are  hereby  advised  same  is  not  valid."  On  the  following  day  the  defendants 
in  error  telegraphed  to  the  plaintiff  in  error  in  answer  thereto  as  follows: 
"Telegram  yesterday  received.  Do  we  understand  that  you  repudiate  the 
actions  of  your  agents  Clemens  ft  O'Bryan  in  their  dealings  with  us  in  your 
behalf?"  No  answer  was  sent  to  this  inquiry.  Further  facts  pertinent  to 
the  assignments  of  error  are  stated  hereinafter  in  the  opinion.  On  November 
29,  1902,  the  defendants  in  error  brought  the  present  action  against  the 
plaintiff  in  error  to  recover  upon  the  bond  so  executed  on  June  24,  1902, 
which  bond  reads  as  follows:  "Know  all  men  by  these  presents,  that  the 
JEtna  Indemnity  Company,  a  corporation  created  and  existing  under  the  laws 
of  the  State  of  Connecticut,  and  whose  principal  office  Is  located  at  Hart- 
ford, Conn.,  is  held  and  firmly  bound  unto  Ladd  ft  Tilton,  Bankers,  of  Port- 
land, Oregon,  in  the  full  and  Just  sum  of  ten  thousand  dollars  (10,000.0(^ 
good  and  lawful  money  of  the  United  States  of  America,  to  the  payment  of 
which  sum,  well  and  truly  to  be  made,  the  said  ^tna  Indemnity  Company 
binds  itself,  its  successors  and  assigns,  jointly  and  severally  firmly  by  Uiese 
presents,  signed  sealed  and  dated  this  24th  day  of  June,  A.  D.  1902.  Whereas, 
the  JEtna  Indemnity  Company,  owing  to  the  failure  of  John  B.  Hardy  and 
the  Hardy  Shipbuilding  Company,  to  complete  two  contracts,  viz.:  One  to 
build  a  barkentlne  for  Sudden  ft  Christensen,  and  one  to  build  a  steamer  for 
Captain  Horn,  is  now  completing  said  contracts,  and  it  becomes  aeceasary  to 
135  P.- 
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farniflh  money  fior  the  proeecntiOA  of  the  work,  paymeot  of  materials  and 
etter  miaoellaDeoiiB  item%  and  LaM  *  Tfiton,  Bankers^  wre  ad>?aDcing  on 
aeeonnt  of  the  af  oreaaid  oontMeta,  moiMErv  no^  to  eaoced  te  tiie  aggregate 
IHTincipal  and  interest,  ten  thousand  dollars  ($10,000.00).  Now,  therefore,  if 
tile  said  nonay  shall  be  repaid  out  ofi  tiie  money'  received  for  ttie  aforesaid 
contracts  or  In  any  other  mann^ ,  then  thia  oMigatioa  shall  be  void ;  other- 
wise to  peraain  In  full  force  and  eOset"  And  the  defendaata  in  error,  in 
tiieir  Qooiplaint,  alleged  that  In  conllormity  with  said  bond  they  had  advanced 
to  the  plaintiff  in  error,  by  Glmnens  &  O'Bvyan,  its  general  agents,  on  June 
2i,  1902;  the  «ub  o£  |6,500,  and  en  July  9i  190^  the  further  snm  of  $8,000, 
all  of  which  moneys  wexe^  expended  by  the  plaintiff  In  ecror  upon  said  Teasels, 
and  weve  necessary  for  ua<A  purpose.  The  plaintiff  in  error  answered,  deny- 
ing that  it  had  executed  aald  bond  or-  that  it  was  liable  thereon^  The  case 
was  tried  before  a  jury,  and  a  v«r^Kot  waa  returned  fdr  the  defimdants  in 
error  for  tlie  sum  of  $9,900^  with  interest  thereon,  upon  which  Judgment  was 
entered  bgr  the  ooortt 

Campbell  &  Powell  and  Frederick  V.  Holman,  for  plaiiiti£P  in 
error. 

Williams,  Wood  &  Linthicum  and  W.  C  Bristol,  for  defendants 
in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

GILBERT,  Circuit  Judge,  after  statiiig  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

It  is  assigned  as  error  that  the  trial  court  piermitted  the  witness 
Clemens  to  testify  that  the  money  received  from  the  defendants  in 
error  was  paid  out  for  the  benefit  of  the  plaintiff  in  error  on  con- 
tracts for  which  it  had  become  surety,  and  which  had  been  assigned 
to  it.  It  is  urged  that  the  contracts  had  been  assigned  merely  as 
security  for  an  advancement  of  $6,Q00  by  Sudden  &  Christensen  to 
the  Hardy  Shipbuilding  Company,  and  for  no  other  purpose.  It  is 
true  that  the  assignment,  in  its  terms,  recites  that  it  was  made  as 
security  for  the  payment  of  said  stwu  of  $6,000.  But  from  and  after 
its  date,  the  evidence  shows,  it  was>  in  fact  treated  by  both  the  par- 
ties thereto  as  an  absolute  assignment  for  the  benefit  and  protec- 
tion of  the  plaintiff  in  error.  Clemens  &  O'Bryan,  the  general 
agents  of  the  plaintiff  in  error,  had  general  authority  to.  require  any 
contractor  fqr  which  it  became  surety  to  transfer  to  it  his  plant 
whenever  he  became  unable  to  carry  oa  the  contract,  in  order  that 
the  surety  company  might  use  the  same  in  the  prosecution  of  the 
contract  to.  completion.  On  March  6,  1902,  the  plaintiff  in  error 
had  written  to  its  general  agents  as  follows : 

"When  executing  bonds  of  thia  oharacter,  you  must  always  bear  in  mind 
that  the  Surety  Company  signing  such  a  bond  becomes  a  co-contractor,  and 
in  the  event  tbe  contractor  defaults  on  any  part  of  the  work,  the  company 
must  step  in  and  complete  it  or  else  stand  the  loss." 

On  April  26,  1902,  it  had  written  its  general  agents  in  reference 
to  another  bond  as  follows: 

'*At  any  time  should  you  perceive  indication  that  the  work  is  not  progress- 
ing in  a  satisfactory  mannert  we  shall  rely  on  you  to  take  immediate  steps 
to  protest  our  intereata»" 
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On  the  same  date,  in  reference  to  another  bond,  it  had  written : 

Tf,  At  any  tine,  HbmB  ilMiild  Im  an  tai^c«tiett  tint  tbe  #6rli  1i  aet  pro- 
grwliig  to  the  satisfaction  of  the  obligee*  klndlj  take  immediate  steps  lb 
■afefiiard  oar  interest** 

On  June  16,  1902,  it  had  directed  its  aeents  to  take  whatever  ac- 
tion may  be  necessary  in  the  premises  to  save  us  from  any  atti<* 
mate  loss/'  There  were  other  commtinicati6ns  of  t  similar  nature, 
all  tending  to  show  that  the  plaintiff  in  error  at  ^11  times  had  in  con- 
templation the  contingency  of  assumine  the  completion  of  any  of  the 
contracts  upon  which  it  was  surety,  whenever  it  became  necessary  to 
do  so  for  its  own  protection,  and  that  it  looked  to  its  general  agents  to 
act  for  it  in  that  capacity.    Evidence  weift  to  the  jury  tending  to  show  i 

that  the  home  ofiice  was  ad?ised  of  the  actions  of  its  general  agents  in 
carrying  on  and  completing  the  contrafcts.  Thtte  on  May  27th  the 
agents  wrote,  notifying  the  company  of  the  advance  made  by  Sudden 
&  Christenscn  and  the  assignment  of  the  contracts.    They  added : 

"Until  these  contracts  are  finished,  all  money  of  the  firm  is  deposited  in  the 
name  of  the  Hardy  Shipbuilding  Oompany  aM  the  Mtaa,  Indemnity  Ck)mpanyv 
and  all  checks  are  irigned  by  Mr.  Hmdts,  president  of  tha  ahlphalldfaa  Com- 
pany, and  countersigned  by  our  Tacoma  agent** 

On  July  7th  they  wrote : 

"We  now  have  the  record  title  to  the  whole  plant,  and  hare  practically  made 
arrangements  to  sell  the  plant,  together  with  our  contracts.  *  *  ^  In  order 
to  get  the  Kingsford  Foundry  &  Machine  Works  to  release  some  of  the  ma- 
chinery to  us,  which  had  been  shipped  the  Hardy  Shipbuikting  Oompany,  we 
told  them  we  would  pay  the  freight  as  we  had  taken  ever  the  eontraclB  and 
moneys  on  hand.** 

Ob  August  4tb  they  wrote: 

"What  we  meant  to  say  in  our  last  letter  was  that  we  would  complete  this 
contract  to  the  best  of  our  abiUty." 

On  August  5th  they  wrote: 

"But  the  thing  that  troubles  us  is  that  we  will  hare  to  put  up  some  more 
money  in  order  to  carry  the  work  along  as  everything  we  buy  we  seem  to  have 
to  pay  cash  for,  and  of  course  we  have  to  keep  the  labor  paid  up." 

During  all  this  time  no  answer  was  made  by  the  plaintiff  in  error 
disaffirming  any  of  the  acts  of  its  |^eneral  agents.  It  is  true  that  on 
or  about  August  21st  it  protested  its  general  agent's  draft  of  $5,000 
to  be  used  on  the  contracts,  but  on  August  23d  it  explained  its  ac- 
tion in  so  doing  by  telegraphing  to  its  agents  as  follows : 

"SufBdent  money  appears  to  be  left  to  complete  Hardy  contracts.  You  must 
arrange  for  advances  from  the  owners.** 

This  answer,  so  far  from  repudiating  the  action  of  the  general 
agents  in  assuming  the  contract,  was  clearly  a  ratification  thereof, 
since  the  only  reason  assigned  for  not  advancing  the  money  was 
that  it  was  unnecessary  to  do  so.  On  August  25th  the  agents  tele- 
graphed to  the  plaintiff  in  error  as  follows : 

"Ladds  Bank  advanced  m<Hiey  for  material  and  labor.  Owners  seared, 
won't  pay  anything.  Bank  insists  immediate  paymoit  Must  shut  down 
works."  # 
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To  this  the  plaintiff  in  error  replied : 

"Prorat*  payment  dot  among  materialmen,  anthorlzing  owners  to  pay  them 
direct" 

On  August  26th  the  plaintiff  in  error  wrote  the  general  agents  as 
follows : 

**We  will  be  pleased  to  have  yon  forward  a  report  showing  Jnst  what  por- 
tion of  the  work  has  been  completed,  together  with  the  payments  made,  also 
the  date  of  the  letter  and  advice  as  to  whether  such  payments  have  been  prop- 
erly applied  In  settlement  of  bills  for  labor  and  materials." 

Further  correspondence  followed,  but  in  none  of  it  did  the  plain- 
tiff in  error  deny  the  authority  of  its  agents  to  assume  the  comple- 
tion of  the  contracts.  We  find  no  error,  therefore,  in  the  ruling  of 
the  court  admitting  in  evidence  the  testimony  so  objected  to. 

It  is  contended  that  the  court  erred  in  permitting  the  witness 
Clemens  to  answer  the  question,  "By  whom  was  the  boat  Georgia 
completed?"  to  which  he  answered,  "The  boat  was  completed  by 
Mr.  Seeley,  trustee  for  the  iEtna  Indemnity  Company,  as  we  be- 
lieve." It  is  urged  that,  in  so  answering,  the  witness  stated  a  legal 
conclusion,  and  that  the  court  should  have  sustained  the  motion  of 
defendant  in  error  to  strike  out  the  answer.  The  question  so  pro- 
pounded did  not  necessarily  call  for  an  answer  stating  a  legal  con- 
clusion. The  witness  had  previously  testified  that  Clemens  & 
O'Bryan  had  been  carrying  on  the  work  on  these  contracts,  and 
that  "Mr.  Seeley,  trustee,  had  been  in  charge  of  the  plant  at  Ta- 
coma."  In  answering  that  the  work  was  completed  "by  Mr.  See- 
ley, trustee  for  the  iEtna  indemnity  Company,  as  we  believe,"  he 
was  but  stating  his  understanding  of  the  capacity  in  which  he  and 
his  partners  had  acted  in  completing  the  contract.  If  it  was  error 
to  deny  the  motion  to  exclude  the  testimony,  it  was  harmless  error, 
which  could  not  have  prejudiced  the  plaintiff  in  error. 

Of  similar  import  is  the  assignment  that  the  court  erred  in  per- 
mitting the  witness  Clemens  to  testify  in  answer  to  the  question  on 
whose  behalf  the  additional  sum  of  $3,000  was  obtained  from  the 
defendants  in  error,  to  answer,  "^Etna  Indemnity  Company."  It 
was  proper  for  the  witness  to  testify  in  what  capacity  he  was  act- 
ing in  obtaining  this  money,  for  whom  he  acted  when  he  borrowed 
it,  and  his  understanding  of  the  relation  he  bore  to  the  transaction. 
His  statement  could  not  bind  the  plaintiff  in  error,  nor  prejudice  its 
rights. 

It  is  assigned  as  error  that  the  court  admitted  in  evidence  the 
bond  which  was  executed  to  the  defendants  in  error  at  the  time 
when  they  made  their  first  advance  of  money  to  be  expended  on  the 
contracts.  The  complaint  in  the  present  action  contained  two 
counts.  In  the  first  it  was  alleged  that  the  plaintiff  in  error  ap- 
plied to  the  defendants  in  error  for  moneys  wherewith  to  pay  for 
material  and  laborers,  and  that  in  accordance  therewith  the  money- 
had  been  advanced  to  the  use  and  benefit  of  the  plaintiff  in  error. 
In  the  second  count  the  defendants  in  error  declared  upon  the  bond. 
At  the  beginning  of  the  trial,  counsel  for  the  plaintiff  in  error  mov- 
ed that  the  defendants  in  error  be  required  to  elect  on  which  cause 
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of  action  they  would  stand.  The  motion  was  allowed,  and  the  de- 
fendants in  error  elected  to  stand  upon  the  first.  It  is  urged  that 
thereby  they  abandoned  all  cause  of  action,  if  any  they  had,  on  the 
bond,  and  waived  all  rights  thereunder,  and  that  therefore  the  bond 
became  inadmissible  in  evidence  for  any  purpose.  But  it  appears 
that  on  the  cross-examination  of  the  witness  Clemens  the  plaintiff 
in  error  drew  out  the  fact  that  a  bond  had  been  gfiven,  guarantying 
the  money  so  loaned,  and  that  in  addition  thereto  the  notes  of  Clem- 
ens &  O'Bryan  had  been  required  by  the  defendants  in  error,  and 
that  the  notes  had  not  been  paid.  It  was  upon  the  redirect  exam- 
ination of  the  witness  that  the  defendants  in  error  offered  the  bond 
to  show  what  the  transaction  was,  since  that  instrument  represent- 
ed in  its  recitals  that  the  JEtna  Indemnity  Company  was  assuming 
to  complete  the  contracts;  that  it  needed  money,  and  was  about 
to  obtain  the  same  from  defendants  in  error.  We  think  it  was  clear- 
ly admissible  as  showing  the  nature  of  the  transaction  between  the 
parties,  and  upon  what  the  defendants  in  error  acted.  By  electing 
to  stand  upon  the  first  count  of  their  complaint,  the  defendants  in 
error  cannot  be  said  to  have  waived  all  right  to  use  the  bond  in  evi- 
dence whenever  it  became  proper  or  necessary  to  do  so. 

It  is  contended  that  the  court  erred  in  admitting  in  evidence  the 
transcript  of  the  proceedings  in  the  superior  court  of  the  state  of 
Washington,  in  and  for  Pierce  county,  in  the  suit  instituted  by  the 
Pacific  National  Bank  to  foreclose  its  mortgage  on  the  plant  of  the 
Hardy  Shipbuilding  Company,  in  which  suit  the  plaintiff  in  error, 
by  Remington  &  Reynolds,  appeared  to  be  an  intervener.  Objec- 
tion to  the  transcript  was  made  on  the  ground  that  it  was  incom- 
petent, irrelevant,  and  immaterial,  and  because  no  authority  was 
shown  in  Remington  &  Reynolds  to  act  for  the  plaintiff  in  error. 
The  transcript  was  offered  in  evidence  at  the  close  of  the  deposition 
of  F.  S.  Blattner,  a  witness  for  the  plaintiff  in  error.  He  had  de- 
posed, without  objection,  that,  in  the  litigation  so  referred  to, 
"Remington  &  Reynolds  represented  the  ^Etna  Indemnity  Com- 
pany." When  the  transcript  was  offered  in  evidence  by  defend- 
ants in  error,  the  court  inquired  whether  Remington  &  Reynolds 
were  employed  by  the  company  or  by  the  general  agents,  to  which 
counsel  for  the  defendants  in  error  replied,  "It  does  not  say  in  that 
deposition."  Counsel  for  the  plaintiff  in  error  contended  that  it 
could  not  be  shown  that  authority  was  given  by  any  one  but 
Clemens  &  O'Bryan.  The  court  admitted  the  transcript  in  evidence, 
but  stated  to  counsel  for  plaintiff  in  error,  "You  may  show,  if  you 
can,  afterward,  that  the  parties  who  acted  for  the  ^Etna  Indemnity 
Company  derived  their  authority  from  these  same  agents."  Coun- 
sel for  the  plaintiff  in  error  complied  with  this  suggestion  by  intro- 
ducing the  testimony  of  Mr.  Pegram,  the  secretary  of  the  plaintiff 
in  error,  who  testified  that  no  one  was  authorized  to  appear  for  the 
plaintiff  in  error  in  that  litigation.  No  motion  was  made  to  strike 
the  transcript  from  the  record  at  any  subsequent  time.  When  it 
was  afterward  read  to  the  jury,  objection  was  made,  not  on  the 
ground  that  the  attorneys  assuming  to  represent  the  plaintiff  in  er- 
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ror  thei-ein  had  no  authority  to  do  so,  but  on  the  ground  that  thfr 
transcript  itself  was  incompetent,  irrelevant,  and  immaterial  evi- 
dence. From  the  record  as  it  comes  to  us,  we  cannot  say  that  the 
court  erred  in  ruling  as  it  did  when  the  transcript  was  first  offered 
in  evidence,  supported  as  the  transcript  was  at  that  time  by  the 
statement  of  the  witness  for  the  plaintiff  in  error  that  Remington 
&  Reynolds  appeared  in  the  litigation  as  its  attorneys,  nor  in  sub- 
sequently permitting  the  transcript  to  be  read  to  the  jury,  for  the 
evidence  so  offered  was  not  incompetent,  irrelevant,  nor  imma- 
terial, since  it  was  a  judgment  record  to  which  the  plaintiff  in  error 
appeared  to  be  a  party,  and  it  tended  to  show  that  at  the  tim«  of 
that  litigation  the  plaintiff  in  error  assumed  to  own  and  to  have 
possession  of  all  of  the  property  and  plant  of  the  Hardy  Shipbuild- 
mg  Company.  Again,  while  no  direct  authority  from  the  plaintiff 
in  error  to  the  attorneys  who  appeared  for  it  in  that  suit  was  shown, 
it  was  proven  that  on  July  7th  the  plaintiff  in  error  was  advised 
of  that  litigation,  and  was  informed  that  Clemens  &  O'Bryan  had 
induced  the  Pacific  National  Bank  to  bring  its  foreclosure  suit,  and 
had,  on  behalf  of  the  plaintiff  in  error,  filed  an  attachment  suit  there- 
in, a^sking  for  a  receiver,  and  had,  by  stipulation  at  the  end  of  the 
litigation,  obtained  "the  record  title  to  the  whole  plant."  It  must 
have  known  that  it  was  impossible  to  accomplish  all  this  without 
representation  by  an  attorney  in  the  litigation.  It  was  advised  also 
by  the  letter  of  its  agents  of  August  4th  that  the  latter  had  incurred 
heavy  expenses,  "owina^  to  the  necessary  lawsuits  to  obtain  pos- 
session of  the  property.  The  objection  that  the  transcript  was  not 
properly  certified,  not  having  been  made  in  the  court  below,  cannot 
be  heard  in  this  court,  since  the  defect  was  one  which  might  have 
been  remedied  if  timely  objection  had  been  made. 

It  is  contended  that  the  court  erred  in  instructing  the  jury  as 
follows :  ''A  general  agent  is  defined  under  the  law  to  be  one  em- 
powered to  transact  all  his  principal's  business.*'  It  is  said  that  by 
this  instruction  the  jury  were  informed  that  Clemens  &  O'Bryan 
had  all  the  authority  of  the  president,  the  secretary,  and  the  board 
of  directors  of  the  plaintiff  m  error,  and  that,  even  if  the  instruc- 
tion were  correct  as  applied  to  a  natural  person,  it  could  not  apply 
to  a  corporation.  The  mstruction  so  given  is  sustained  by  the  text 
of  1  Parsons  on  Contracts  (5th  Ed.)  40 ;  Story  on  Agency,  §  17,  and 
by  Home  Life  Ins.  Co.  v.  Pierce,  75  111.  435 ;  Cnizan  v.  Smith  et  al., 
41  Ind.  297 ;  Montgomery  Furniture  Co.  v.  Hardaway,  104  Ala.  100, 
16  South.  29;  Fire  Ins.  Co.  v.  Building  Association,  43  N.  J.  Law 
652 ;  and  numerous  other  decisions.  In  1  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  a  general  agent  is  defined  to  be  "one  who  is  authorized  to 
do  all  acts  connected  with  a  particular  trade,  business  or  employ- 
ment." We  are  unable  to  see  how  the  jury  could  have  been  misled 
by  the  instruction,  for  they  must  have  understood  it  to  refer  only 
to  the  kind  of  business  which  the  plaintiff  in  error  was  by  its  ar- 
ticles authorized  to  conduct.  That  business  in  the  states  of  Oregon 
and  Washington  was  placed  in  the  charge  of  Clemens  &  O'Bryan 
as  general  agents.    The  portion  of  the  charge  so  excepted  to  must 
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be  taken  in  connection  with  the  remainder  of  the  charge  on  the 
same  subject.    The  court  proceeded  to  say : 

"(1)  Where  a  person  is  by  the  principal  held  out  to  be  the  general  agent 
of  the  principal,  third  persons  acting  in  good  faith  are  justified  in  relying 
upon  the  apparent  antbori^  of  such  agent,  notwithstsindlng  iiecret  Uistmctlons 
and  restriction  in  point  of  fact  placed  by  the  principal  upon  such  authority. 
The  principal  is  bound  to  third  parties  for  the  acts  of  his  general  agent  within 
the  scope  of  his  apparent  authority,  even  though  such  acts  are  not  reported 
by  the  agent  to  the  principal,  for  the  acts  of  the  agent  are  the  acts  of  the 
principal.  If  you  find  from  the  evidence  that  Clemeais  &  O'Bryan  were  held 
out  by  defendant  to  be  its  general  agents,  plaintiffs  had  a  right  to  assume 
that  such  agents  would  promptly  communicate  with  their  principal  all  dealiugs 
entered  into  between  plaintiffs  and  such  agents  assuming  to  act  on  behalf  of 
the  defendant,  if  you  find  that  piamtisn^  had  any  deaMkigs  witii  said  Clemens 
A  O'Bryan  as  igeneial  agents  of  the  company.  (2)  t  ckarge  you  that  third 
parties  dealing  with  an  agent  are  put  ufKm  their  guard  1^  the  very  fact,  and 
must  do  so  at  their  own  risk.  They  cannot  rely  upon  the  agent's  assumption 
of  authority,  but  are  to  be  r^arded  as  dealing  with  the  powers  before  them, 
and  must,  at  their  peril,  observe  that  the  act  done  ^  the  agent  is  legally 
identical  with  the  act  authorized  by  the  power.  Therefore,  if  Ladd  ft  Tilton, 
the  plaintiffs,  loaned  the  ninety-five  hundred  dollars  ($9,500)  sued  for  in  this 
action,  or  any  part  thereof,  to  Clemens  &  O'Bryan,  as  agents  for  the  defend- 
ant, and  if  you  find  that  Clemens  &  O'Bryan  did  not  have  authority  to  borrow 
money  for  the  defendant,  then  your  yerdkt  must  be  fdr  the  defi&iKdant,  subject 
to  the  qualification  which  the  infftroction  I  will  present^  give  you  makes  of 
this  instruction." 

Error  is  assigned  to  all  of  these  instructions  except  the  last,  but 
they  are  believed  to  be  correct  and  well  sustained  by  authority. 
The  Distilled  Spirits,  11  Wall.  366,  367,  20  L.  Ed.  167;  Dysart  v. 
Mo.,  K.  &  T.  Ry.  Co.,  122  Fed.  228,  58  C.  C.  A.  692;  Anderson  v. 
National  Surety  Co.  (Pa.)  46  Atl.  307 ;  and  Knapp  v.  Express  Co., 
55  N.  H.  348,  353, 

The  foregoing  instruction  marked  "2"  was,  with  the  exception 
of  the  qualification  at  the  end  thereof,  given  at  the  request  of  the 
plaintiff  in  error.  It  is  contended  that  the  court  erred  in  qualify- 
ing that  instruction  by  thereafter  adding  the  following : 

"It  was  the  duty  of  Clemsns  St  O'Bryan  to  protect  the  interests,  so  far  as 
they  were  able,  of  the  defendant  company.  Whether  in  the  discharge  of  this 
duty  they  were  warranted  in  borrowing  the  money  for  the  recovery  of  which 
this  action  is  brought  in  order  to  ]>reTont  default  on  the  contract  guarantied 
by  the  company,  and  thus  save  ttie  company  from  liability,  is  a  question  sub- 
mitted to  you.  If  the  agents  were  warranted,  under  the  circumstances,  in 
borrowing  such  money,  then  your  verdict  should  be  for  the  plaintiffs." 

It  is  said  that  these  instructions  are  inconsistent,  that  the  latter 
qualifies  the  former,  and  that  the  qualification  itself  is  contrary  to 
law.  When  the  whole  charge  is  considered  in  its  bearing  on  these 
instructions,  no  error  or  inconsistency  is  found  in  them.  In  in- 
structing the  jury  that,  if  they  found  that  Clemens  &  O'Bryan  did 
not  have  authority  to  borrow  money  for  the  defendant,  their  ver- 
dict must  be  for  the  defendant,  the  court  had  reference  to  author- 
ity, either  actual  or  apparent.  It  was  the  duty  of  Clemens  & 
O'Bryan,  as  it  is  of  all  agents,  to  protect  the  interest  of  thedr  prin- 
cipal. It  was  for  the  jury  to  find  whether  there  was  either  apparent 
or  actual  authority  to  borrow  the  money.  If  they  found,  under  all 
the  facts  and  circumstances  disclosed  in  the  evidence,  that,  upon 
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the  proof  of  powers  which  were  placed  before  the  defendants  ib 
error,  it  appeared  that  the  general  agents  were  warranted  in  bor- 
rowing the  money,  the  jury  were  told  that  it  was  their  duty  to  re- 
turn a  verdict  for  the  defendants  in  error.  On  the  other  hand,  if 
the  jury  found  that  the  dealings  between  the  principal  and  its  agents 
were  such  as  to  show  that  there  was  express  authority  to  borrow 
money,  the  defendants  in  error  were  entitled  to  a  verdict,  and  there 
was  no  occasion  to  consider  the  question  of  the  apparent  author- 
ity of  the  general  agents. 

It  is  contended  that  the  trial  court  erred  in  denying  the  motion 
of  the  plaintiff  in  error  that  the  jury  be  instructed  to  return  a  ver- 
dict in  its  favor.  In  other  words,  the  contention  is  that  there  was 
no  evidence  before  the  jury  to  sustain  a  verdict  for  the  defendants 
in  error.  In  determining  whether  a  case  shall  be  taken  from  the 
jury,  the  test  question  is  whether  or  not  the  undisputed  evidence 
IS  so  conclusive  that  the  court  would  be  compelled  to  set  aside 
a  verdict  rendered  in  opposition  to  it.  Elliott  v.  Chicago,  Milwau- 
kee, etc..  Railway,  150  U.  S.  246, 14  Sup.  Ct.  86,  37  L.  Ed.  1068.  The 
evidence  in  the  case  has  already,  to  some  extent,  been  reviewed.  In 
addition  to  what  has  been  said,  it  may  be  observed,  briefly,  that 
Clemens  &  O'Bryan  were  appointed  assistant  secretaries  of  the 
plaintiff  in  error,  and  were  made  its  general  agents,  and  were  by 
the  plaintiff  in  error  advertised  as  such.  Before  any  of  the  con- 
tracts in  the  present  suit  were  made,  the  plaintiff  in  error  wrote  to 
Clemens  &  O'Bryan,  "We  have  written  to  Stratton  that  we  have 
given  you  the  general  agency  for  Washington,  and  you  may  do  as 
you  see  fit  in  regard  to  having  him  represent  you."  Clemens  & 
O'Bryan  were  given  authority  to  appoint  subagents,  and  their  ap- 
pointments were  recognized.  On  January  28,  1902,  the  plaintiff 
in  error  wrote  them,  We  do  not  interfere  with  anything  in  the 
territory  of  our  general  agents."  The  plaintiff  in  error,  as  we  have 
seen,  authorized  the  agents  to  take  counterbonds  from  contractors, 
and  informed  them  that  its  course  of  business  was  to  provide  for 
the  contingency  of  becoming  a  co-contractor  on  every  contract  for 
which  it  became  surety.  It  repeatedly  advised  them  in  regard  to 
other  contracts  on  which  it  had  become  surety  through  their  agency, 
and  directed  them  to  take  immediate  steps  "to  protect  our  inter- 
ests" ;  "to  take  immediate  steps  to  safeguard  that  interest" ;  "We 
shall  rely  on  you  to  take  immediate  steps  to  protect  our  interest ;" 
"We  would  suggest  that  you  follow  the  matter  up  closely  and 
thereby  safeguard  our  interest;"  "Take  whatever  action  may  be 
necessary  in  the  premises  to  save  us  from  any  ultimate  loss.'  In 
the  view  which  we  take  of  the  evidence  bearing  upon  the  motion  for  an 
instructed  verdict,  it  becomes  unnecessary  to  consider  the  question 
whether  the  general  agency  so  created  carried  with  it  by  implica- 
tion the  power  to  borrow  money.  There  was  evidence  before  the 
jury  tending  to  show  that  the  plaintiff  in  error,  in  its  dealing  with 
the  general  agents,  recognized  their  power  to  borrow  money,  and 
acquiesced  in  their  action  in  so  doing.  At  the  time  when  the  plant 
of  the  Hardy  Shipbuilding  Company  was  seized  under  a  chattel 
mortgage,  and  the  general  agents  by  legal  proceedings  obtained  the 
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possession  thereof,  the  plaintiff  in  error  was  informed  of  the  main 
facts  in  that  matter,  and  was  advised  that  such  possession  had  been 
taken,  and  that  its  general  agents  had  incurred  heavy  expense  in 
the  litigation,  and  were  proceeding  to  complete  the  contracts.  It 
did  not  disaffirm  or  disapprove  the  action  of  its  general  agents  in 
so  doing.  It  is  true  that  the  secretary  of  the  plaintiff  in  error  testi- 
fied that  the  general  agents  had  no  power  to  borrow  money  for  the 
company  under  any  circumstances,  and  that  no  such  authority  had 
arisen  by  virtue  of  any  custom  of  such  agents  to  borrow  money. 
It  may  be  assumed  to  be  true,  as  this  testimony  shows,  that  no 
express  authority  was  ever  given  the  agents  to  borrow  money  on 
behalf  of  their  principal.  But  it  is  also  true  that  they  were  never 
forbidden  to  borrow  money,  and  that  the  plaintiff  in  error,  through 
all  its  dealing  with  them,  contemplated  the  contingency  of  its  be- 
coming a  co-contractor  on  any  or  all  of  the  contracts  upon  which  it 
became  surety,  and  that  it  looked  to  them  to  safeguard  its  interests 
in  such  a  contingency.  It  is  not  to  be  supposed  that  in  undertaking 
such  contracts  the  plaintiff  in  error,  distant  as  it  was  from  the  scene 
of  the  operations,  contemplated  giving  its  personal  attention  to  the 
contracts.  The  whole  course  of  its  correspondence  and  actions 
shows  tha':  it  expected  its  general  agents  to  act  for  it  in  every  case 
where  it  might  become  a  co-contractor.  The  completion  of  such 
contract!  which  were  in  default  involved,  or  might  fairly  be  ex- 
pected to  involve,  the  advancement  and  expenditure  of  money.  In 
the  case  of  the  contracts  under  consideration  in  the  present  caso,  it 
did  involve  the  advancement  of  money.  All  through  the  corre- 
spondence the  plaintiff  in  error  was  notified  that  its  agents  were 
advancing  money  and  incurring  expense.  It  must  have  known  that 
the  money  was  advanced  upon  its  own  responsibility,  and  not  upon 
that  of  its  agents.  When  its  agents  drew  directly  upon  it  for  funds 
to  carry  out  the  contracts,  it  did  not  deny  its  liability  for  such 
funds,  nor  did  it  deny  the  authority  of  its  agents  to  draw  upon  it. 
It  refused  to  make  the  advance  solely  upon  the  ground  that  suffi- 
cient money  appeared  to  be  left  to  finish  the  Hardy  contracts,  and 
that  arrangement  ought  to  be  made  for  advances  from  the  owners. 
Two  days  after  so  telegraphing,  it  directed  its  agents  to  "prorate 
payment  due  among  materialmen  authorizing  owners  to  pay  them 
direct."  After  the  plaintiff  in  error  had  been  notified  by  a  dispatch 
sent  August  25th  that  the  defendants  in  error  had  advanced  money 
for  material  and  labor,  and  that  they  insisted  upon  immediate  pay- 
ment, it  wrote  to  its  agents :  "We  will  be  pleased  to  have  you  for- 
ward a  report  showing  just  what  portion  of  the  work  has  been  com- 
pleted, together  with  the  payments  made,"  and  still  later  it  wrote 
them  that,  "in  the  meantime,  it  can  do  no  harm  to  suspend  work  on 
the  contracts  for  a  week."  Under  all  the  evidence  so  adduced.  We 
find  no  error  in  the  ruling  of  the  trial  court  in  denying  the  motion 
of  the  plaintiff  in  error  for  an  instructed  verdict. 
The  judgment  is  affirmed. 
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B0ATMBN*8  BANK  OP  ST.  LOUIS,  MO.,  T.  PRITZLBN  «t  aL 

(Circuit  Oonrt  of  Appeals,  Eighth  Chrcult    March  4»  1905.) 

Na  2,081. 

1.  Removal  ov  Ca08S&— When  Jubibdiction  Trarbfibbsd. 

Whenever,  upon  the  filing  of  a  petition  for  removal,  the  record  dla- 
closes  a  removable  cause,  the  jurisdiction  of  the  state  court  ceases,  and 
that  of  the  federal  court  vests. 

[Ed.  Note.— For  cases  In  point,  Sjm  toL  42,  Gent  Dig.  Removal  of 
Causes,  H  204-206.] 

2.  Same— Motions  to  Remand  and  for  Removal  Detebminable  by   Fbe- 

POKDEBANCB  OF  EVIDENCE*  LAW,  AND  REASON. 

Motions  to  remand  and  for  removal  should  be  decided,  not  by  the  exist- 
ence of  doubts,  but  by  the  preponderance  of  the  facts*  the  law,  and  the- 
reasons  which  condition  them,  In  view  of  the  fact  that  the  right  to  In- 
voke the  jurisdiction  of  the  federal  court  is  a  valuable  and  constitutional 
one;  that  an  tfroneons  affirmance  of  a  claim  to  this  right  may  be  cor- 
rected by  the  Supreme  Court  upon  a  certificate  of  the  question  of  Juris- 
diction, while  a  mistaken  denial  of  the  claim  is  not  reviewable,  and  an 
error  that  may  be  corrected  Is  less  grievous  than  one  that  is  remediless. 

8.  Jubibdiction— CouBT  mat  Act  on  Fbavoulbiit  Aztkmpt  to  Bvade,  Pat- 
ent UPON  Recobd. 

Where  the  fact  is  patent  upon  the  face  of  the  pleadings  and  record  in 
a  Bult  that  an  improper  party  has  been  joined,  or  a  sham  cause  of  action 
has  been  Injected  into  the  case,  fbr  the  sole  purpose  of  defeating  the 
jurisdiction  of  the  federal  court  over  the  real  controversy,  pleading  and 
evidence  of  that  fact  aliunde  are  not  Indispensable;  and  the  court  may 
find  the  attempted  fraud  upon  its  jurisdiction  from  the  record  alone,  and* 
prevent  its  perpetration. 

4.  Fedebal  Coubt— Jubibdiction— Indispensable  Pabtieb  Alone  to  be  Con- 

BIDRBED. 

In  the  determination  of  the  questions  involving  the  jurisdiction  of  the 
federal  court  or  the  removal  of  causes,  indispensable  parties  only  should 
be  considered,  and  all  others  should  be  disregarded. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42,  Cent  Dig.  Removal  of 
Causes,  U  71,  79,  80.] 

5.  Same— Removal  of  Causes— Reabbangement  of  Pabtibs. 

In  determining  questions  of  jurisdiction  and  removal,  the  positions 
assigned  parties  by  the  pleader  are  immaterial.  It  Is  the  duty  of  the 
court  to  ascertain  the  real  matter  in  dispute,  and  to  arrange  the  parties 
on  opposite  sides  of  it  according  to  the  facts  and  their  respective  Interests. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42,  Cent  Dig.  Removal  of 
Causes,  If  71,  79,  80.] 

6.  Pleadino— Gekebal  Avebmentb  Limited  bt  Specific  Avebmentb. 

In  pleading,  a  general  averment  Is  always  limited  and  controlled  br 
specific  allegations  upon  the  same  subject. 

7.  FOBECLOSUBE  OF  MOBTOAOES— PBIOB  LlENHOLDEB  NOT  NEGESSABT  PaBTI. 

The  holder  of  a  prior  mortgage  or  lien  Is  not  a  necessary  party  to  the 
foreclosure  of  a  junior  mortgage,  because  he  has  no  right  to  redeem  to- 
be  foreclosed. 

8b  Removal  of  Caubeb— Sepabable  Contbovbbsibs— What  abe. 

Separate  and  distinct  causes  of  action  disclosed  by  the  bill  or  complaint 
in  a  single  suit  upon  either  of  which  a  separate  suit  could  have  been  main- 
tained, and  the  determination  of  neither  of  which  is  essential  to  the  deter- 
mination of  the  other,  constitute  separate  controversies,  wlthlh  the  mean- 
ing of  section  2  of  the  Act  March  3,  1887,  c.  373,  24  Stat  652,  and  Act 
Aug.  13,  1888,  c.  866,  25  Stat.  433  [1  U.  S.  Comp.  St.  1901,  p.  509] ;    and 
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If  either  eontrorersy,  when  the  parties  have  been  arranged  upon  oppo- 
site sides  of  it  according  to  the  facts  and  their  respective  interests,  i9 
wholly  between  citizens  of  different  states,  and  can  be  fnliy  determined 
as  between  them,  the  suit  is  removable. 

[Ed.  Note. — Separable  controversy  as  ground  for  removal  of  canae  to 
federal  court,  see  notes  to  Robbins  v.  Ellenbogen,  18  C.  C.  A«  8G;  Vecke 
T.  Valleytown  Mineral  Co.,  35  0.  C.  A.  155.] 

Ol  Same— liOCAL  Infxuknoc— Rbsidencs  of  Plaihtitf  and  Co-defendants  in 
Same  State  No  Bab. 

A  defendant  who  is  a  citizen  of  a  state  other  than  that  in  which  the 
suit  is  brought  may  lemove  it  for  prejudice  and  local  influence,  not- 
withstanding the  fact  that  the  plaintiff  and  some  of  the  defendants  are 
citizens  of  the  state  in  which  the  action  was  commenced. 

[Ed.  Note. — Prejvdice  or  local  influence  ground  for  removal  of  cause 
to  flederal  court,  see  note  to  P.  Schweok  ft  Co.  t.  Strang,  8  C.  C.  A.  05.] 

10.  Pbactigs— Judges  of  Co-obdinatb  Jubisdiction  OvEBBUUNa  Bach  0th- 
bb's  Decisions. 

The  various  Judges  who  sit  in  the  same  court  should  not  attempt  to 
overrule  the  decisions  of  each  other,  especially  upon  questions  involving 
rules  of  property  and  practice,  except  for  the  most  cogent  reasons. 

11.  Pbactice— Pbiob  Action  in  Statb  Coubt  Constitutes  nbitheb  Bab  nob 
Abatement. 

The  pendency  in  a  sUte  court  of  a  prior  action  between  the  same  par- 
ties which  involves  the  same  subject-matter  as  a  subsequent  action  in  the 
federal  court  presents  bo  bar,  and  furnishes  no  ground  for  the  abatement 
of  the  lat»  action. 

[Ed.  Note. — Pendency  of  action  in  state  court  as  ground  for  abatement 
of  action  in  federal  court,  see  note  to  Bunker  Hill  ft  Sullivan  M.  ft  C.  Co. 
T.  Shoshone  Min.  Oo.,  47  a  0.  A.  205.] 

12.  8Aia>— Conflict  of  Dominion  to  be  Avoided,  but  Case  to  Pbocebd. 

Wherever  one  of  the  courts  secures  by  proper  process  the  custody  or 
dominion  of  specific  property,  which  it  is  one  of  tlie  objects  of  the  suit 
in  the  other  court  to  subject  to  its  Judgment  or  decree,  the  latter  action 
should  not  be  dismissed,  but  should  proceed  until  the  custody  of  the 
property  is  required,  and  should  then  be  stayed  until  the  proceedings  in 
the  court  which  has  obtained  the  prior  custody  or  dominion  are  con- 
cluded, or  ample  time  for  their  termination  has  elapsed. 

[Ed.  Note. — Conflict  of  jurisdiction  between  state  and  federal  courts^ 
see  note  to  Louisville  Trust  Co.  v.  City  of  Cincinnati,  22  C.  a  A.  856.] 

IS.  CoNFLioi  OF  JuBisDionoN— Possession  mat  be  Retained  until  Coubt 
Bntitled  Requests. 

A  court  which  has  the  actual  custody  and  possession  of  property  to 
which  another  court  of  concurrent  Jurisdiction  has  prior  and  superior 
right  may  lawfully  retain  the  property  until  the  latter  court,  through 
Its  proper  ofllcer,  requests  and  offers  to  receive  the  actual  possession  and 
custody. 

1ft   COUBTS   OF  CoNCUBBBNT  JuBI8DI0TI0N*-FIB8T  JUDOMBNT    RENDEBS  ISSUES 

Res  Adjudicata. 

Where  suits  are  pending  between  the  same  parties,  which  involve  the 
same  issues,  in  two  courts  of  concurrent  Jurisdiction,  it  is  the  first  final 
Judgment,  although  it  may  be  rendered  in  the  second  suit,  which  renders 
the  issues  res  adjudicata  in  the  other  court 
(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Kansas. 

For  opinion  below,  see  128  Fed.  608. 

On  October  9,  1903,  the  Boatmen's  Bank  of  St.  Louis,  Mo.,  a  corporation 
of  the  state  of  Missouri,  brought  an  action  of  replevin  in  the  United  States 
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Olrcnlt  Cotirt  for  the  District  of  Kansas  against  D.  O.  FrltHen,  Edna  P. 
Fritzlen,  his  wife,  and  W.  H.  Weldon,  residents  and  citizens  of  the  state 
of  Kansas,  to  recover  the  possession  of  certain  cattle  and  other  personal  prop- 
erty; and  on  October  16,  1903,  the  marshal  took  this  property  from  the 
defendant  D.  G.  Fritzlen,  and  delivered  it  to  the  plaintiff,  pursuant  to  the 
command  of  a  writ  of  that  court  which  had  been  issued  to  him.  The  de- 
fendants answered,  and  thereafter,  upon  motion  of  D.  6.  Fritzlen  and  Edna 
P.  Fritzlen,  the  court,  on  April  25,  1904,  rendered  a  Judgment  of  dismissal, 
and  directed  the  property  and  its  proceeds  returned,  on  the  ground  that  at 
the  commencement  of  the  action  the  district  court  of  Clark  county,  in  the 
state  of  Kansas,  had  exclusive  jurisdiction  over  the  subject-matter  of  the 
action.  This  writ  of  error  has  been  sued  out  to  reverse  this  judgment.  It 
was  rendered  upon  this  state  of  facts:  On  November  30,  1901,  the  defend- 
ant D.  Q.  Fritzlen  gave  a  note  for  $32,920.15,  and  secured  it  by  a  mortgage 
upon  the  personal  property  in  controversy.  The  Boatmen's  Bank  held  this 
note  and  mortgage.  Some  time  in  July,  1903,  after  this  note  had  become 
past  due,  D.  G.  Fritzlen  gave  a  note  for  $3,750,  and  a  mortgage  on  this  prop- 
erty to  secure  it,  to  W.  H.  Weldon ;  and  on  July  23,  1903,  Weldon  commenced 
a  suit  in  the  district  court  of  Clark  county  against  D.  G.  Fritzlen,  Edna  P. 
Fritzlen,  and  the  Boatmen's  Bank,  to  set  aside  and  avoid  the  mortgage  of 
the  bank,  to  enjoin  it  from  taking  or  interfering  with  the  property,  and  to 
foreclose  the  mortgage  for  $3,750  upon  it,  and  another  mortgage  made  by 
Fritzlen  and  his  wife  upon  a  large  amount  of  real  estate  to  secure  the  same 
debt.  On  July  30,  1903,  the  probate  judge  of  Clark  county  issued  an  order 
which  restrained  the  defendants  in  that  suit  from  interfering  with  or  remov- 
ing the  personal  property.  On  August  13,  1908,  the  Boatmen's  Bank  filed  In 
the  district  court  of  Clark  county  a  petition  and  bond  for  a  removal  of  the 
suit  on  the  grounds  of  a  separable  controversy,  of  local  prejudice,  and  that 
the  suit,  in  its  entirety,  was  one  in  which  the  Boatmen's  Bank  was  upon  the 
one  side,  while  Weldon  and  D.  G.  Fritzlen  and  Edna  P.  Fritzlen  were  upon 
the  other  side.  On  September  14,  1903,  this  petition  for  removal  was  filed 
in  the  United  States  Circuit  Court  for  the  District  of  Kansas,  and  on  the 
same  d^  the  defendants  Weldon,  D.  G.  Fritzlen,  and  Edna  P.  Fritzlen  made 
a  motion  to  remand  the  suit  to  the  state  court,  and  the  Boatmen's  Bank 
made  a  motion  to  dissolve  the  restraining  order.  The  court  (Judge  Lochren 
presiding)  denied  the  motions  to  remand,  and  granted  the  motion  to  dissolve 
the  restraining  order.  Thereupon  the  action  in  replevin  here  under  consid- 
eration was  commenced,  and  the  mortgaged  personal  property  was  seized 
therein,  and  delivered  to  the  bank,  under  a  writ  issued  by  the  Circuit  Court 
to  the  marshal,  and  the  action  proceeded  to  its  dismissal.  Meanwhile,  on 
January  12,  1904,  D.  G.  Fritzlen  and  Edna  P.  Fritzlen  filed  a  plea  to  the  Juris- 
diction in  the  suit  of  Weldon  against  the  Fritzlens  and  the  bank,  by  which 
they  presented  the  same  questions  which  were  raised  on  their  motion  to  re- 
mand. A  replication  to  this  plea  was  filed,  and  the  court,  in  which  then  and 
thereafter  Judge  Lochren  was  not  presiding,  ordered  £hat  the  issue  which 
involved  local  influence  should  stand  for  hearing  as  though  an  answer  deny- 
ing the  sufficiency  of  that  plea  had  been  interposed.  On  April  2,  1904,  the 
court  sustained  the  plea  to  the  jurisdiction,  and  ordered  the  suit  remanded 
to  the  state  court 

James  S.  Botsford  (B.  F.  Deatherage  and  O.  G.  Young,  on  the  brief), 
for  plaintiff  in  error. 
D.  R.  Hite,  for  defendants  in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  personal  property  which  is  the  subject  of  this  controversy  was 
taken  into  the  actual  custody  of  the  Circuit  Court  of  the  United  States 
in  the  action  of  replevin  by  seizure  under  its  writ  of  October  16,  1903. 
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That  seizure  was  kwful,  and  the  jurisdiction  of  that*  court  over  the 
property  complete,  unless  the  district  court  of  Clark  county  then  had 
plenary  and  exclusive  dominion  of  the  property  in  the  Weldon  suit. 
The  suit  which  Weldon  brought  had  then  been  removed  from  the  court 
of  Clark  county,  where  it  was  commenced  in  July,  1903,  to  the  Circuit 
Court,  the  motion  to  remand  it  had  been  heard  and  denied,  and  the  re- 
straining order  which  had  been  issued  in  it  had  been  dissolved. 

When  a  petition  for  removal  and  the  bond  required  by  the  act  of 
Congress  are  filed,  and  the  record  on  its  face  shows  the  right  of  the 
petitioner  to  a  removal,  the  jurisdiction  of  the  state  court  ceases,  and 
that  of  the  federal  court  attaches.  Railroad  Co.  v.  Mississippi,  102 
U.  S.  135,  141,  26  L.  Ed.  96 ;  Railroad  Co.  v.  Koontz,  104  U.  S.  6,  14, 
26  L.  Ed.  643;  Steamship  Co.  v.  Tugman,  106  U.  S.  118,  122,  27 
L.  Ed.  87;  Stone  v.  South  Carolina,  117  U.  S.  430,  432,  6  Sup.  Ct  799, 
29  L.  Ed.  962. 

If  issues  of  fact  arise  upon  the  averments  of  the  petition  for  removal, 
the  jurisdiction  to  try  them  is  in  the  federal  court,  and  not  in  the  state 
court.  Stone  v.  South  Carolina,  117  U.  S.  430,  432,  6  Sup.  Ct. 
799,  29  L.  Ed.  962;  Carson  v.  Hyatt,  118  U.  S.  279,  281,  6  Sup.  Ct. 
1060,  30  L.  Ed.  167;  Crehore  v.  Ohio,  &c.,  Ry.  Co.,  131  U.  S.  240, 
243,  244,  9  Sup.  Ct.  692,  33  L.  Ed.  144. 

If  theu,  the  record  in  the  Weldon  suit  at  the  time  the  writ  of  replevin 
was  run  disclosed  upon  its  face  a  case  which  the  bank  had  the  right  to 
remo/c  to  the  federal  court,  the  state  court  was  without  jurisdiction  of 
the  piopcrty  replevied  when  it  was  seized  by  the  marshal,  and  the 
action  of  replevin  should  have  been  tried  and  adjudged  upon  its  merits. 
The  first  question  foT  consideration,  therefore,  is  whether  or  not  the 
action  of  the  Circuit  Court  in  September,  1903,  in  taking  jurisdiction 
of  the  suit  which  Weldon  brought,  and  in  refusing  to  remand  that  ac- 
tion to  the  state  court,  was  right. 

The  suggestion  presents  itself  here  that  this  question  should  be  con- 
sidered in  the  light  of  the  statements  found  in  Kessinger  v.  Vannatta 
(C.  C.)  27  Fed.  890,  and  Fitzgerald  v.  Missouri  Pacific  Ry.  Co.  (C.  C.) 
46  Fed.  812,  821,  to  the  effect  that,  if  there  is  doubt  of  the  jurisdiction 
of  a  federal  court  when  a  motion  to  remand  or  a  motion  for  removal 
is  presented,  the  claim  of  jurisdiction  should  be  denied.  The  remarks  . 
in  these  opinions,  however,  do  not,  after  a  thoughtful-  consideration 
of  the  subject,  commend  themselves  to  our  judgment  as  a  statement  of 
the  true  rule  that  ought  to  govern  the  determination  of  such  issues  un- 
der the  acts  of  Congress  now  in  force.  By  the  last  paragraph  of  sec- 
tion 5  of  the  act  of  March  3,  1875,  c.  137,  18  Stat.  472,  1  U.  S.  Comp. 
St.  1901,  p.  611,  every  order  of  a  Circuit  Court  which  dismissed  or 
remanded  a  cause  was  made  reviewable  by  the  Supreme  Court  by  writ 
of  error  or  appeal.  This  right  to  review  a  remanding  order  was  with- 
drawn by  section  6  and  the  last  paragraph  of  section  2  of  the  act  of 
March  3,  1887,  c  373,  24  Stat.  552,  653,  as  re-enacted  for  the  purpose 
of  correcting  the  enrollment  by  the  act  of  August  13,  1888,  c  866,  25 
Stat.  433,  435,  1  U.  S.  Comp.  St.  1901,  p.  610;  and  a  party  who  is 
deprived  of  his  right  to  the  trial  of  a  controversy  in  the  federal  court 
by  an  erroneous  order  which  remaAds  it  to  a  court  of  a  state  is  now 
left  without  remedy^    Missouri  Pac  Ry.  Co.  v.  Fitzgerald,  160  U.  S*. 
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556,  581,  Wi,  16  Sup.  Ct  889,  40  L.  Ed  536.  On  the  other  hand  If 
the  federal  court  crronecmflty  denies  the  motiofi  ix>  remand,  or  grants 
the  petition  to  remove  and  retains  jurisdiction,  the  aggriered  party 
has^an  efficient  remedy  by  a  writ  of  error  from,  or  an  appeal  to,  the 
Supreme  Court,  and  a  certificate  of  the  question  of  jurisdiction  by  the 
Circuit  Court,  upon  the  entry  of  the  final  judgment,  under  Act  March 
3,  1891,  c  517,  §  5,  26  Stat  827,  1  U.  S.  Comp.  St  1901,  p.  M», 
160  U.  S.  68«,  16  Supi  a.  396,  40  L.  Ed.  542. 

The  remarks  of  the  Circuit  Judge  in  Fitzgerald  v.  Missouri  Pic. 
Ry.  Co.  (C.  C.)  45  Fed.  812,  819,  820,  821,  to  the  effect  that  all  doubts 
should  be  res<rfvcd  against  the  jurisdiction  of  the  national  courts,  were 
not  made  in  the  course  of  the  discosdion  or  decision  of  any  question  be- 
fore him  for  determination,  because  there  were  no  doubts  in  that  case. 
The  opinion  of  the  District  Judge  in  Kessinger  ▼.  Vamiatta  (C.  C.)  27 
Fed.  890,  to  a  like  effect,  was  based  on  the  act  of  1875 ;  and  one  of  the 
reasons  for  his  oDnclusion  was  that,  if  he  sustained  the  motion  to  re- 
mand, his  order  would  be  a  final  adjudication,  which  conM  be  imme- 
diately reviewed  by  the  Supreme  Court,  while  the  review  of  an  order 
denying  the  motion  would  be  delayed  until  after  a  trial  and  final  judg- 
ment. The  same  argument  would  now  lead  logically  to  the  conclusion 
that  doubts  should  be  resolved  by  retaining  the  jurisdiction,  since  or- 
ders refusing  to  remand  and  directing  removals  are  now  reviewable 
upon  certificate  of  the  question  of  jurisdiction  to  the  Supreme  Court, 
while  orders  renouncing  or  denying  jurisdiction  are  not  subject  to  re- 
view at  any  time  or  in  any  way. 

The  contention  in  these  opinions  that  jurisdiction  should  be  denied 
where  any  doubt  arises,  because  the  jurisdiction  of  the  state  court  is 
always  unquestionable,  while  that  of  the  federal  court  may  be  subse- 
quently successfully  challenged,  loses  much  of  its  force  when  the  fact 
is  considered  that  the  erroneous  retention  by  a  state  cOurt  of  jurisdic- 
tion over  a  removable  cause  is  reversible  by  the  Supreme  Court  after 
the  expense  and  delay  of  a  trial  in  the  court  of  first  instance,  and  a  hear- 
ing and  judgment  in  the  Supreme  Court  of  the  state.  Stone  v.  South 
Carolina,  117  U.  S.  430,  4S1,  6  Sup.  Ct  430,  29  L.  Ed.  962.  The  ques- 
tk>n  under  consideration,  however,  is  conditioned,  and  it  should  be  de- 
termined by  graver  considerations  and  better  reasons. 

For  purposes  deemed  wise  by  the  founders  and  conservers  of  this 
nation,  the  Constitution  and  the  acts  of  Congress  have  granted  to  its 
citizens  the  right  to  the  hearing,  the  trial,  and  the  independent  ju<^g^- 
ment  of  the  courts  of  the  United  States  upon  certain  controversies 
which  arise  between  citizens  of  different  states,  and  have  intrusted  to 
these  courts  the  protection  and  preservation  of  that  right.  No  sound 
reason  occurs  why  those  whose  oaths  and  duty  require  them  to  enforce 
this  Constitution  and  these  laws,  and  to  sustain  and  give  effect  to  this 
valuable  and  important  right,  should  resolve  every  doubt  against  the 
enforcement  of  the  Constitution  and  the  acts  of  Congress,  and  against 
the  protection  and  exercise  of  the  right. 

Experience,  observation,  the  thoughtful  consideration  of  the  subject 
through  many  generations  of  men  by  publicists  and  statesmen,  have 
produced  a  consensus  of  opinion  throughout  the  civilized  world  that  the 
final  decision  of  grave  issues  should  not  be  left  to  the  court  or  judge 
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who  first  hears  or  tries  tfaem^  however  learned,  aUe,  wise,  and  impartial 
he  may  be,  but  that  tbost  disaf^inted  in  die  first  decision  idiould  be 
permitted  to  invoke  the  judgment  of  other  unprejudiced  minds  upon 
the  righteousness  of  tbt  conclusion.  The  elaborate  system  of  appellate 
<:ourts  maintained  in  diis  axid  other  nations  ia  a  desnonstratiOB  of  the 
existence  and  the  prevalence  of  diis  opinion. 

Every  conscientious  judge,  every  thoughtful  man,  upon  whom  is  laid 
the  grave  responsibility  and  the  Imvy  burden  of  determining  the  rights 
of  his  fellows,  rejoices  in  the  thought,  wherever  such  is  the  case,  that 
his  decision  may  be  reviewed,  and  that;  if  erroneous,  it  will  not  work 
irreparable  injustice  to  him  whom  he  deems  it  his  duty  to  defeat. 
When  a  case  has  been  removed  f ixim  a  state  to  a  federal  court,  and  a 
motion  to  remand  it  is  maide,  or  when  a  motion  to  remove  it  is  present- 
ed in  the  first  instance  to  the  federal  court,  the  petitioner  either  has  or 
he  has  not  the  right  to  the  trial  and  decision  ol  his  controversy  in  that 
oourt  That  ri^  is  of  sufficient  value  and  gravity  to  be  guarantied 
by  the  Constitution  and  the  acts  oi  Congress*  If  it  exists,  and  the 
Circuit  Court  denies  its  existence,  and  remands  or  refuses  to  rtmc^t  the 
suit,  the  error  is  remediless,  and  it  deprives  the  petitioner  of  his  consti- 
tutional right.  If  the  right  does*  not  exist,  and  the  court  affirms  its 
existence  and  retains  the  suit,  the  errw  may  be  corrected  by  the  Su- 
preme Court  An  error  that  the  aggrieved  party  may  correct  is  less 
grievous  than  one  that  is  without  remedy.  And  the  troe  rule  is  that 
motions  to  remand  and  for  removal  should  be  decided,  not  by  the  ex- 
istence of  doubts,  but  by  the  preponderance  of  the  facts^  the  law,  and 
the  reasons  which  conctition  them,  in  view  of  tfie  fact  that  the  right 
to  invoke  the  jurisdiction  of  the  federal  court  is  a  valuable  constitution- 
al right,  and  an  erroneous  affirmance  of  the  clakn  to  that  rig^t  may  be 
corrected  by  the  Supreme  Court  upon  a  certificate  of  the  question  of 
jurisdiction,  while  an  erroneous  denial  of  the  claim  is  remediless. 

A  striking  iQustration  of  the  wisdom  of  this  rule  may  be  found  in 
the  history  of  the  case  of  Union  Terminal  Ry.  Co.  v.  Chicago,  B.  & 
Q.  R.  Ca  (C  C.)  119  Fed.  209.  That  suit  was  commenced  in  the 
state  court;  was  removed  to  the  United  States  Circuit  Court  for 
the  Western  District  of  Missouri,  where  a  motion  to  remand  was 
heard  and  decided  by  Thayer,  Circuit  Judge,  and  Philips,  District 
Judge.  The  grave  and  doubtful  questions  which  the  motion  pre- 
sented are  disclosed  by  the  opinion  of  the  learned  District  Judge. 
The  motion  was  denied.  The  decision  subsequently  received  the  ap- 
proval of  a  majority  of  the  Supreme  Court  in  Madisonville  Traction' 
Co.  V.  St.  Bernard  Mining  Co.,  196  U.  S.  239,  25  Sup.  Ct.  251,  49  L. 
Ed.  462.  If  the  Circuit  Court  had  denied  its  jurisdiction  and  remand- 
ed this  case  to  the  state  court,  it  would  have  deprived  the  petitioner 
of  its  right,  and  left  it  without  power  to  regain  it.  We  turn  to  the 
consideration  of  the  question  whether  or  not  the  Weldon  suit  was  re- 
movs^tle  to  the  federal  court. 

The  petition  for  removal  set  forth  the  residence  and  citizenship  of 
the  parties,  that  the  mortgaged  property  was  worth  $80,000,  and  that 
the  bank  was  entitled  to  the  removal  of  the  suit  because  there  was 
a  separable  controversy,  because  there  was  prejudice  and  local  in- 
fluence, and  because  the  only  matter  in  dispute  was  such  that,  when 
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the  parties  were  rearranged  according  to  their  respective  interests, 
all  those  upon  one  side  of  the  real  issue  were  citizens  of  Kansas,  and 
the  only  party  upon  the  other  side  was  a  citizen  of  Missouri.  The 
petition  was  verified,  and  it  stated  facts  sufficient  to  present  a  prima 
facie  case  of  prejudice  and  local  influence,  under  the  act  of  Congress. 
The  record  disclosed  these  further  facts :  The  complainant,  Weldon, 
had  alleged  in  his  bill  that  on  July  2,  1903,  the  defendants  D.  G. 
Fritzlen  and  Edna  P.  Fritzlen  had  made  their  note  to  him  for  $3,750, 
payable  July  12,  1903,  and  had  secured  it  by  their  mortgages  on  the 
real  and  personal  property;  and  Weldon  had  prayed  for  judgment 
against  them  for  the  amount  of  his  note,  that  his  mortgages  be  de- 
clared to  be  a  first  lien  upon  all  the  property,  and  that  so  much  as 
might  be  necessary  should  be  sold  to  pay  his  judgment  and  the  costs 
of  the  suit.  He  had  also  averred  in  his  bill  that  the  Boatmen's  Bank 
claimed  to  have  an  interest  in  the  property  by  virtue  of  certain  mort- 
gages thereon,  but  that  the  bank  had  "no  right,  title,  or  interest  in 
or  to  any  of  said  property,  real  or  personal" ;  that  whatever  interest 
it  claimed  to  have  grew  "out  of  certain  transactions  entered  into  be- 
tween said  bank  and  a  certain  partnership  known  as  Elmore  & 
Cooper,  which  said  transactions,  in  so  far  as  .they  relate  to  said 
mortgage  liens,  this  plaintiff  alleges  to  be  wholly  illegal  and  void; 
*  *  *  that  the  mortgages  which  the  said  Boatmen's  Bank  asserts 
are  void,  illegal,  and  of  no  effect";  that  if  the  bank  had  any  claim, 
right,  title,  or  interest  in  ai^  of  the  property,  it  was  junior  and  in- 
ferior to. the  liens  of  the  plaintiff;  that  the  bank  was  about  to  take 
possession  of  the  personal  property  by  virtue  of  its  "illegal  and  void 
mortgages,"  and  to  convert  it  to  its  own  use,  to  the  irreparable  injury 
of  the  plaintiflF;  and,  in  view  of  these  averments,  the  complainant 
prayed  "that  the  pretended  claim,  lien,  and  interest  of  the  said  de- 
fendant Boatmen's  Bank  be  declared  to  be  illegal  and  void,"  and  for 
further  relief.  The  complainant,  Weldon,  had  also  filed  an  application 
for  a  temporary  injunction,  verified  by  his  oath,  in  which  he  had  stated 
that  "the  Boatmen's  Bank,  defendant  herein,  claims  the  legal  title  and 
right  of  possession  of  all  of  said  personal  property  by  virtue  of  certain 
cluttel  mortgages  which  it  is  alleged  by  said  Boatmen's  Bank  con- 
stitute Hens  upon  said  personal  property;  that  said  chattel  mortgages 
are  illegal  and  void,  and  the  consideration  therefor  is  illegal  and  void, 
and  said  chattel  mortgages  do  not  constitute  any  lien  upon  said  per- 
sonal property." 

This  was  the  record  in  the  Weldon  suit  when  the  petition  for  re- 
moval was  filed,  and  the  Circuit  Court  Qudge  Lochren  presiding)  held 
that,  upon  the  pleadings  and  upon  the  face  of  this  record,  this  suit  was 
a  controversy  between  the  plaintiff  and  the  defendants  D.  G:  Fritz- 
len and  Edna  P.  Fritzlen,  who  were  citizens  of  Kansas,  upon  the  one 
side,  and  the  defendant  the  Boatmen's  Bank,  which  was  a  citizen  of 
the  state  of  Missouri,  upon  the  other  side,  and  that  the  bank  had  the 
right  to  remove  it.  That  court  held,  in  effect,  that  the  alleged  cause 
of  action  to  foreclose  the  Weldon  mortgage  was  nothing  but  a  fraud- 
ulent device  to  evade  the  jurisdiction  of  the  federal  court,  that  the 
pretense  that  there  was  any  dispute  over  the  foreclosure  of  the  Weldon 
mortgage  between  Weldon  and  the  Fritzlens  was  without  basis  of  fact 
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to  support  it,  and  that  the  only  matter  in  dispute  m  the  entire  suit 
was  the  validity  of  the  mortgages  of  the  bank — a,  controversy  in  which 
Weldon  and  the  Fritzlens  were  upon  the  one  side,  and  the  bank  upon 
the  other. 

Justice  is  proverbially  blind,  but  a  court  cannot,  and  ought  not  to, 
fail  to  see  the  patent  facts  which  a  record  discloses,  or  to  perceive  the 
unavoidable  deduction  it  compels ;  and,  where  the  only  rational  infer- 
ence from  the  pleadings  and  the  record  is  that  an  improper  party  or  a 
sham  cause  of  action  has  been  injected  into  a  suit  for  the  sole  purpose 
of  defeating  the  jurisdiction  of  the  federal  court  over  the  real  contro- 
versy, pleading  and  evidence  to  that  effect  aliunde  are  neither  indis- 
pensable nor  necessary,  and  the  Constitution  and  the  acts  of  Congress 
vest  in  the  court  the  power,  and  impose  upon  it  the  duty,  to  find  from 
the  record  alone  the  attempted  fraud,  and  to  prevent  its  perpetration. 

Did  not  this  record  sustain  the  finding  of  Judge  Lochren?  The 
mortgages  of  tfie  bank  were  made  in  November,  1901.  They  were  past 
due.  They  secured  an  indebtedness  of  $32,920.15.  The  mortgaged 
property  was  worth  $30,000.  The  personal  property  was  of  more  value 
than  $10,000.  All  this  property  was  in  the  possession  of  the  Fritzlens. 
On  July  2,  1903,  they  mortgaged  this  property  to  secure  the  payment 
of  $3,760  in  ten  days.  On  July  23,  1903,  11  days  after  the  mortgages 
became  due,  and  only  21  days  after  they  were  made,  suit  was  brought 
to  foreclose  them,  not  against  the  holders  of  the  right  to  redeem  alon^, 
but  also  against  the  bank,  the  holder  of  prior  mortgages  and  an  un- 
necessary party  to  the  foreclosure,  and  Weldon  applied  for  an  injunc- 
tion to  restrain  the  bank  from  collecting  its  debt.  Weldon  and  Fritzlen 
were  residents  of  the  same  count}-.  They  did  not  make  these  mort- 
gages to  extend  the  pressed  debtor's  time  to  pay  the  $3,760,  for  they 
made  them  due  in  10  days  from  their  dates.  They  did  not  execute 
them  to  secure  or  to  pay  Weldon  the  $3,760,  for,  if  this  had  been  their 
purpose,  it  could  and  would  have  been  more  speedily  accomplished  by 
an  immediate  conveyance  or  delivery  by  the  Fritzlens  of  some  or  all 
of  the  property  in  their  possession,  subject  to  the  mortgages  to  the 
bank,  without  the  delay  or  the  expense  of  mortgages  or  foreclosure. 

Men  are  presumed  tq  intend  the  natural  or  inevitable  consequences 
of  their  acts.  They  are  presumed  to  have  a  rational  purpose  in  their 
doings.  What  could  have  been  the  intention  and  purpose  of  Weldon 
and  of  the  Fritzlens  in  making  the  mortgages  to  the  former,  and 
causing  him  to  immediately  bring  the  suit  to  foreclose  them?  Why 
have  mortgages  and  fofeclosures,  and  their  inevitable  expenses  and  de- 
lavs  through  months  or  years  of  time,  when  a  conveyance  or  delivery 
of  a  part  or  all  of  the  debtors'  property  to  Weldon  would,  without 
delay  or  expense,  accomplish  instanter  every  effect  as  security  or  pay- 
ment of  the  mortgages  and  their  foreclosure?  These  questions  ar^ 
susceptible  of  but  one  answer,  and  there  is  no  other  rational  deduction. 
It  is  iJiat  the  mortgages  to  Weldon,  and  the  suit  to  foreclose  them,  were 
the  parts  of  a  deliberate  scheme  devised  by  the  Fritzlens  and  Weldon 
for  the  sole  purpose  of  depriving  the  bank  of  its  right,  under  the  Con-^ 
stitution  and  the  acts  of  Congress,  to  the  hearing  and  decision  in  the 
federal  courts  of  the  controversy  between  it  and  them  over  the  validity 
135F.-42 
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of  its  mortgages ;  that  there  was  in  fact  no  issue  between  Weldon  and 
the  Fritzlens  over  the  foreclosure  of  the  mortgages  to  him ;  and  that 
the  only  controversy  in  tlie  Weldon  suit  was  that  over  the  validity  of 
the  mortgages  to  tfie  bank.  These  were  the  conclusions  of  Judge 
Lochren  upon  the  motion  to  remand,  and  they  were  not  without  strong 
support  upon  the  record  before  him. 

If,  however,  the  concession  is  made  that  there  was  a  bona  fide  suit 
to  foreclose  the  mortgages  to  Weldon,  and  a  real  controversy  between 
him  and  the  Fritzlens  over  that  foreclosure,  does  not  this  bill  disclose 
two  controversies  and  two  causes  of  action— one  between  the  Fritzlens 
and  Weldon,  which  involved  the  foreclosure  of  his  mortgages,  and  an- 
other between  the  Fritzlens  and  Weldon,  on  one  side,  and  the  bank, 
upon  the  other,  which  involved  the  validity  of  the  mortgages  to  the 
bank,  and  the  avoidance  of  them  for  fraud,  as  clouds  upon  tfie  title  to 
the  property?  In  a  determination  of  the  jurisdiction  of  the  national 
courts,  and  the  right  to  remove  causes  of  action  to  them,  indispensable 
parties  only  should  be  considered,  because  all  other  parties  may  be  dis- 
missed and  disregarded  if  their  presence  would  oust  or  restrict  the 
jurisdiction  or  the  right.  Geer  v.  Mathieson  Alkali  Works,  190  U.  S. 
428,  432,  23  Sup.  Ct.  807,  47  L.  Ed.  1122 ;  Bacon  v.  Rives,  106  U.  S.  99, 
104,  1  Sup.  Ct  3,  27  L.  Ed.  69 ;  Wormley  v.  Wormley,  8  Wheat.  421, 
*451,  5  L.  Ed.  661;  Wood  v.  Davis,  18  How.  467.  476, 15  L.  Ed.  460; 
Sioux  City  Terminal  R.  &  W.  Co.  v.  Trust  Co.  of  North  America,  82 
Fed.  124,  126,  27  C.  C,  A.  73,  75. 

The  positions  assigned  to  parties  in  a  suit  by  the  pleader  are  im- 
material in  determining  the  removability  of  a  cause.  It  is  the  duty 
of  the  national  court  to  ascertain  the  real  matter  in  dispute,  to  ar- 
range the  parties  on  opposite  sides  of  it  according  to  the  facts  and 
their  respective  interests,  and  then  to  determine  whether  or  not  a 
controversy  exists  between  citizens  of  different  states  which  invokes 
the  jurisdiction  of  that  court.  Removal  Cases,  100  U.  S.  457,  460, 
25  L.  Ed.  593 ;  Pacific  Ry.  Co.  v.  Ketchum,  101  U.  S.  289,  298,  25 
L.  Ed.  932 ;  Harter  v.  Kemochan,  103  U.  S.  562,  566,  567,  26  L.  Ed. 
411 ;  Evers  v.  Watson,  156  U.  S.  527,  532,  15  Sup.  Ct.  430,  39  L-  Ed. 
520 ;  Black's  Dillon  on  Removal  of  Causes,  §  90. 

In  a  controversy  between  a  junior  incumbrancer  and  a  senior  mort- 
gagee, in  which  the  latter  and  the  mortgagor  are  made  defendants, 
the  facts  and  the  interest  of  the  mortgagor  place  him  on  the  side  of 
the  dispute  occupied  by  the  junior  incumbrancer.  Removal  Cases, 
100  U.  S.  469,  25  L.  Ed.  593. 

The  controversy  between  Weldon  and  the  bank  was  not  concern- 
ing the  priority  or  superiority  of  their  respective  Hens,  but  over  the 
validity  of  the  mortgages  of  the  bank,  and  their  avoidance  for  fraud. 
The  bill  was  filled  with  averments  of  fraud  and  illegality  which  con- 
ditioned the  mortgages  and  the  lien  which  they  evidence,  and  the  only 
prayer  which  it  contained  regarding  them  was  that  the  pretended 
lien,  claim,  and  interest  founded  in  them  "be  declared  illegal  and 
void." 

It  is  true  that  after  the  complainant  had  averred  that  the  mort- 
gages were  fraudulent  and  void,  and  had  set  forth  the  transactions 
which  he  alleged  made  them  of  that  character,  he  also  averred  that. 
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if  the  bank  had  any  claim  or  interest  in  the  property,  it  was  junior, 
inferior,  and  subordinate  to  the  lien  of  his  mortgages.  If  this  had 
been  the  only  averment  concerning  the  claim  of  the  bank,  and  if  it 
had  not  been  known  by  the  pleader  to  be  false  when  he  made  it,  it 
might  have  formed  the  basis  of  an  issue  material  to  the  suit  for  the 
foreclosure  of  his  mortgage.  But  in  view  of  the  entire  bill ;  of  the 
specific  allegations  of  the  fraud,  illegality,  and  invalidity  of  the  mort- 
gages ;  and  of  the  specific  prayer  it  contains  that  the  claim,  lien,  and 
interest  of  the  bank  "be  declared  illegal  and  void";  that  the  com- 
plainant's mortgage  be  foreclosed ;  that  so  much  only  of  the  prop- 
erty be  sold  as  should  be  necessary  to  pay  the  debt  of  the  complain- 
ant ;  and  in  view  of  the  entire  absence  of  any  prayer  that  the  prop- 
erty be  sold  free  of  incumbrances,  or  that  the  proceeds  be  applied 
to  the  payment  of  the  liens  in  their  order — ^the  only  fair  and  logical 
construction  of  the  pleading  is  that  the  only  issue  it  tendered  concern- 
ing the  mortgages  of  the  bank  was  that  of  their  validity,  just  as  the 
only  relief  it  sought  concerning  them  was  a  decree  that  they  were 
void  for  fraud,  and  that  the  allegation  that  the  claim  and  interest  of 
the  bank,  if  any,  was  junior  and  subordinate  to  that  of  the  plaintiff, 
was  but  a  general  statement  of  the  controversy  presented  by  the 
specific  averments  of  fraud  and  invalidity  which  preceded  it,  and 
hence  that  it  presented  no  other  question.  In  pleading,  a  general 
averment  is  always  controlled  and  limited  by  specific  allegations  re- 
garding the  same  subject-matter.  Mayer  v.  Ft.  Wayne,  C.  &  L.  R. 
Co.  (Ind.  Sup.)  31  N.  E.  567,  568;  Reynolds  v.  Copeland,  71  Ind. 
422;  Pinney  v.  Fridley,  9  Minn.  34  (Gil.  23);  4  Enc.  of  PI.  &  Prac. 
742.  If  the  averment  was  more  than  this,  and  if  it  was  intended  to 
present  the  distinct  issue  whether  or  not  the  liens  evidenced  by  the 
mortgages  of  the  bank  were  prior  in  time  to  those  of  the  plaintiff,  it 
was  false  and  sham,  to  the  knowledge  of  the  pleader,  and  could  have 
been  interposed  for  no  other  purpose  than  that  of  defeating  the 
jurisdiction  of  the  federal  court;  and,  for  the  reasons  heretofore 
stated,  it  cannot  be  permitted  to  have  that  effect.  Kelly  v.  Chicago 
&  A.  R.  Co.  (C.  C.)  122  Fed.  286 ;  Gustafson  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (C.  C.)  128  Fed.  85 ;  Union  Terminal  Ry.  Co.  v.  Chicago,  B. 
&  Q.  Ry.  Co.  (C.  C.)  119  Fed.  209.  For  these  reasons,  the  averment 
of  the  juniority  and  subordination  of  the  bank's  liens  was,  in  our 
opinion,  restricted  to  the  issue  of  the  invalidity  of  its  mortgages,  and 
it  will  not  be  further  noticed. 

Returning  to  the  analysis  of  the  bill,  and  the  consideration  of  the 
number  of  controversies  and  causes  of  action  it  sets  forth,  in  the  light 
of  the  rules  of  law  to  which  reference  has  been  made,  it  clearly  dis- 
closed a  controversy  and  cause  of  action  regarding  the  foreclosure  of 
the  mortgages  to  Weldon,  and  another  controversy  and  cause  of 
action  concerning  the  invalidity  and  avoidance  of  the  mortgages  of 
the  bank  for  fraud.  To  the  former  cause  of  action  the  bank  was  not 
a  necessary  party.  The  purpose  of  the  foreclosure  of  a  mortgage  is 
to  bar  the  equity  of  redemption ;  to  put  a  limit  to  the  rights  of  those 
who  are  entitled  to  redeem  from  it.  The  holder  of  a  senior  mort- 
gage is  never  a  necessary  party  to  such  a  suit,  because  he  has  no 
right  to  redeem.    Jerome  v.  McCarter,  94  U.  S.  734,  736,  24  L.  Ed. 
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136;  Jones  on  Mortgages,  §  1439;  Woodworth  v.  Blair,  11»  U.  S. 
8,  6  Sup.  Ct.  6,  28  L.  Ed.  616 ;  Hagan  v.  Walker,  14  How.  29,  37, 
14  L.  t±  312 ;  Carey  v.  Railway  Co.,  161  U.  S.  115,  132,  16  Sup. 
Ct  537,  40  L.  Ed.  638;  Peters  v.  Bowman,  98  U.  S.  66,  25  L.  Ed. 
91;  Rose  v.  Page,  2  Sim.  471;  Richards  v.  Cooper,  2  Beav.  304; 
Delabere  v.  Norwood,  3  Swanst.  144.  The  proposition  is  conceded 
that  in  exceptional  cases  a  junior  mortgagee  may  maintain  a  bill 
against  the  owner  of  the  property,  and  both  prior  and  subsequent 
incumbrancers,  to  marshal  the  liens,  to  sell  the  mortgaged  property 
free  from  all  incumbrances,  and  to  distribute  the  proceeds  to  the  lien- 
holders  in  the  order  of  their  superiority.  But  such  a  suit  is  based  on 
an  administration  bill.  In  reality  it  contains  two  causes  of  action — 
one  to  foreclose  the  junior  mortgage,  and  another  to  redeem  from 
the  prior  incumbrances.  Hefner  v.  Northwestern  Life  Ins.  Co.,  123 
U.  S.  747,  764,  8  Sup.  Ct.  337,  31  L.  Ed.  309.  Suffice  it  to  say  that 
the  bill  which  Weldon  exhibited  contains  no  element  of  a  bill  to  re- 
deem, or  of  a  bill  to  marshal  liens  or  to  sell  the  property  free  from 
incumbrances,  or  to  distribute  its  proceeds  to  lienholders  in  the  or- 
der of  their  rights.  .  It  not  only  contains  no  averments  to  warrant 
and  no  prayers  for  such  relief,  but  it  contains  an  express  prayer  that 
only  so  much  of  the  mortgaged  property  as  shall  be  necessary  to  pay 
the  debt  to  the  complainant  shall  be  sold — ^a  petition  utterly  incon- 
sistent with  the  theory  of  an  administration  bill,  or  of  a  bill  to  sell 
the  property  free  from  incumbrances  to  discharge  Hens  in  their  or- 
der. It  follows  that  the  bank  was  not  an  indispensable  party  to  the 
controversy  or  cause  of  action  for  foreclosure  which  the  bill  presents, 
and  that  the  only  parties  interested  in  that  controversy  or  cause  of 
action  were  Weldon  and  the  Fritzlens. 

The  other  and  the  main  controversy  and  cause  of  action  presented 
by  the  bill  involved  the  avoidance  of  the  mortgages  of  the  bank  for 
fraud.  The  facts  and  the  respective  interests  of  the  parties  arranged 
the  bank,  a  citizen  of  Missouri,  on  one  side,  and  Weldon  and  the 
Fritzlens,  citizens  of  the  state  of  Kansas,  on  the  other  side,  of  this 
controversy,  because  it  was  the  interest  of  the  bank  to  sustain,  and 
that  of  Weldon  and  the  Fritzlens  to  avoid,  the  mortgages.  The  suit 
to  enforce  this  cause  of  action  was  one  of  which  the  Circuit  Court  for 
the  District  of  Kansas  had  original  cognizance,  because  it  consisted 
of  a  controversy  between  citizens  of  different  states  which  involved 
the  requisite  amount.  1  U.  S.  Comp.  St.  1901,  p.  508;  Act  March 
3.  1875,  c.  137,  §  1,  18  Stat.  470;  Act  March  3,  1887,  c.  373,  §  1,  24 
Stat.  552 ;  Act  Aug.  13,  1888,  c.  866,  §  1,  25  Stat.  433.  The  second 
section  of  the  acts  of  1887  and  1888  provides  that  when,  in  any 
such  suit,  "there  shall  be  a  controversy  which  is  wholly  between 
citizens  of  different  states,  and  which  can  be  fully  determined  as 
between  them,  then  either  one  or  more  of  the  defendants  actually  in- 
terested in  such  controversy  may  remove  said  suit  into  the  Circuit 
Court  of  the  United  States  for  the  proper  district."  1  U.  S.  Comp. 
St.  1901,  p.  509,  §  2.  Why  was  not  this  controversy  between  the 
bank  and  Weldon  and  the  Fritzlens  separable,  and  the  suit  removable? 
The  answer  to  this  question  which  counsel  make  is  that  this  con- 
troversy was  but  an  incident  and  a  part  of  the  cause  of  action  to 
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foreclose  the  mortgage  to  Weldon,  and  hence  that  it  was  inseparable 
from  the  suit  for  that  cause.  In  support  of  this  contention,  our  at- 
tention has  been  called  to  the  following  authorities :  Graves  v.  Cor- 
bin,  132  U.  S.  571, 10  Sup.  Ct.  196,  33  L.  Ed.  462;  Fidelity  Ins.  Co. 
V.  Huntington,  117  U.  S.  280,  6  Sup.  Ct.  733,  29  L.  Ed.  898;  Tor- 
rence  v.  Shedd,  144  U.  S.  527,  12  Sup.  Ct.  726,  36  L.  Ed.  528; 
Thurber  v.  Miller,  67  Fed.  371,  14  C.  C.  A.  432 ;  Railroad  Co.  v. 
Ide,  114  U.  S.  52,  5  Sup.  Ct.  735,  29  L.  Ed.  63 ;  Thompson  v.  Dixon 
(C  C.)  28  Fed.  5;  Ayers  v.  Chicago,  101  U.  S.  184,  25  L.  Ed.  838; 
Barth  v.  Coler,  60  Fed.  466,  469,  9  C.  C.  A.  81,  83 ;  Wilson  v.  Os- 
wego  Township,  151  U.  S.  56,  65,  14  Sup.  Ct.  259,  38  L.  Ed.  70; 
Chesapeake  &  Ohio  Ry.  Co.  v.  Dixon,  179  U.  S.  131,  21  Sup.  Ct. 
67,  45  L.  Ed.  121 ;  Little  v.  Giles,  118  U.  S.  596,  601,  7  Sup.  Ct.  32, 
30  L.  Ed.  269.  The  suit  by  Weldon  was  not  founded  upon  an  ad- 
ministration bill.  It  did  not  seek  the  sale  of  the  entire  property  free 
of  incumbrances,  and  the  distribution  of  its  proceeds  to  all  parties 
interested  according  to  their  rights.  In  a  suit  founded  on  such  a 
bill,  every  lienholder,  senior  or  junior,  and  every  person  interested 
in  the  property,  is  a  necessary  party  to  the  accomplishment  of  the 
main  purpose  of  the  suit,  and  the  controversies  between  the  com- 
plainant and  the  lienholders  and  claimants  are  inseparable  parts  of 
the  main  and  single  cause  of  action  he  presents.  The  first  three 
cases  cited  above  were  of  this  nature.  In  Graves  v.  Corbin,  132  U. 
S.  571,  581,  10  Sup.  Ct.  196,  32  L.  Ed.  462,  a  simple  contract  creditor 
exhibited  a  bill  against  all  the  lienholders,  claimants  to  the  property 
of  an  insolvent  limited  partnership,  to  avoid  all  the  alleged  liens  upon 
it,  to  sell  the  property  free  from  all  incumbrances,  and  to  distribute 
the  proceeds  pro  rata  among  all  the  creditors  upon  the  theory  that 
the  property  constituted  a  trust  fund  for  the  payment  of  all  the  cred- 
itors, share  and  share  alike.  The  court  logically  held  that  a  con- 
troversy between  the  complainant  and  the  First  National  Bank, 
which  claimed  a  lien  upon  this  property,  was  an  inseparable  part  of 
the  complainant's  single  cause  of  action.  In  Fidelity  Ins.  Co.  v. 
Huntington,  117  U.  S.  280,  6  Sup.  Ct.  733,  29  L.  Ed.  898,  a  judgment 
creditor  filed  a  bill  against  the  owners  of,  and  those  holding  liens 
upon,  the  property  of  his  debtor,  to  sell  it  free  from  the  liens,  to 
marshal  the  latter,  to  pay  those  who  held  liens  prior  to  his  judgment 
out  of  the  proceeds  of  the  property,  and  to  apply  the  remainder,  first, 
to  the  payment  of  his  judgment;  and,  second,  to  the  payment  of 
subsequent  liens.  Upon  the  same  principle  the  court  held  that  con- 
troversies which  arose  in  the  suit  between  the  complainant  and  the 
lienholders  were  but  a  part  of  his  indivisible  cause  of  action.  Tor- 
rence  v.  Shedd,  144  U.  S.  527, 12  Sup.  Ct.  726,  36  L.  Ed.  528,  presents 
another  bill  to  administer  the  estate  it  describes.  That  was  a  suit 
for  partition,  and  the  court  held  that  a  controversy  which  arose  in 
the  suit  between  two  or  more  of  the  parties  relative  to  an  undivided 
share  of  the  property  was  a  part  of  the  complainant's  cause  of  action 
for  a  division  and  distribution  of  the  entire  property.  The  decisions 
in  these  three  cases  fail  to  rule  the  case  under  consideration,  be- 
cause the  bill  does  not  seek  a  sale  of  the  property  free  from  incum- 
Drances,  and  a  distribution  of  the  proceeds  according  to  the  rights  of 
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the  parties,  but,  on  the  other  hand,  presents  two  distmct  causes  of 
action — one  to  avoid  prior  mortgages  for  fraud,  and  the  other  to  sell 
only  such  part  of  the  property  as  may  be  necessary  to  pay  the  debt  of 
the  complainant. 

Nor  do  the  cases  of  Thurber  v.  Miller,  67  Fed.  371,  14  C  C  A. 
432,  Thompson  v.  Dixon  (C.  C.)  28  Fed.  5,  and  Ayers  v.  Chicago, 
101  U.  S.  184,  25  L.  Ed.  838,  reach  the  question  which  this  case 
presents.  In  Thurber  v.  Miller,  to  the  averment  in  a  bill  for  a  fore- 
closure that  certain  defendants  had  or  claimed  some  lien  or  interest 
in  the  mortgaged  premises,  which,  if  any,  had  accrued  subsequent  to 
the  lien  of  the  mortgage,  one  of  the  defendants  answered  that  he  was 
the  beneficiary  in  a  mortgage  which  was  prior  to  that  of  the  com- 
plainant, and  this  court  held  that  the  controversy  over  the  priority 
of  the  two  moHgages  was  not  separable  from  that  involved  in  the 
foreclosure  of  the  mortgage  of  the  complainant.  Thompson  v. 
Dixon  and  Ayers  v.  Chicago  involve  analogous  questions,  less  sim- 
ilar to  that  presented  in  the  case  at  bar.  The  sound  reason  for  the 
decision  in  Thurber  v.  Miller  and  in  these  cases  is  that  the  purpose 
of  a  foreclosure  is  to  limit  the  right  of  owners  and  junior  incum- 
brancers to  redeem.  An  ascertainment  and  adjudication  of  the  ques- 
tion who  are  junior  incumbrancers,  and  who  have  the  right  to  re- 
deem, are  indispensable  to  the  foreclosure  of  that  right.  Hence  a 
controversy  which  arises  in  the  foreclosure  suit  over  the  priority  of 
a  lien  of  a  defendant  over  that  of  the  complainant  is  an  essential  part 
of  the  latter's  cause  of  action,  and  inseparable  from  it.  This,  how- 
ever, is  not  true  of  a  controversy  which  involves  the  avoidance  for 
fraud  of  mortgages  which  are  prior  to  that  which  a  complainant 
seeks  to  foreclose.  The  holder  of  such  mortgages  has  no  right  to 
redeem,  no  equity  to  be  foreclosed;  and  the  determination  of  the 
validity  of  his  mortgages  constitutes  no  part  of  the  suit  to  foreclose 
the  junior  mortgage,  and  is  neither  essential  nor  material  to  its 
purpose. 

The  other  cases  in  support  of  the  view  of  the  appellees  have  no  spe- 
cial relevancy  to  the  issue  before  us.  They  but  illustrate  the  familiar 
rules  that  suits  for  joint  fraud  or  for  joint  trespass  (Barth  v.  Coler, 
60  Fed.  466,  469,  9  C.  C.  A.  81,  83 ;  Little  v.  Giles,  118  U.  S.  696,  601, 
7  Sup.  Ct.  32,  30  L.  Ed.  269),  for  joint  negligence  (Chesapeake  &  Ohio 
Ry.  Co.  v.  Dixon,  179  U.  S.  131,  21  Sup.  Ct  67,  45  L.  Ed.  121),  or 
for  the  breach  of  a  joint  contract  (Railroad  Co.  v.  Ide,  114  U.  S.  52, 
5  Sup.  Ct.  736,  29  L.  Ed.  63),  may  not,  by  the  denial  of  joint  liability 
by  the  defendants,  and  by  the  presentation  of  separate  defenses,  be 
resolved  into  separable  controversies,  because  the  plaintiflF  may  select 
and  state  his  cause  of  action  as  he  chooses  in  his  pleadings,  and  it  is 
not  competent  for  the  defendants,  by  interposing  separate  defentes,  to 
make  a  controversy  separable  which  the  pleadings  of  the  plaintiff  show 
to  be  joint  No  question  of  that  nature  is  presented  in  the  Weldon  suit, 
and  we  return  to  the  consideration  of  the  controversies  it  discloses. 

In  Barney  v.  Latham,  103  U.  S.  205,  214,  26  L.  EA  51^  *«  com- 
plainants brought  a  bill  against  certain  individuals  and  a  corporation. 
The  charge  of  the  bill  was  that  the  complainants  were,  in  equity,  the 
owners  of  ^/tr  of  certain  lands  earned  by  the  construction  of  a  railroad ; 
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that  the  individuals  had  sold  some  of  these  lands,  and  received  proceeds 
therefrom  to  the  amount  of  $129,600,  V»'  of  which  belonged  to  the 
complainants;  and  that  these  individual  defendants  had  caused  the  title 
to  the  remainder  of  the  lands  to  be  vested  in  the  corporation.  The 
complainants  sought  to  recover  from  the  individual  defendants  */»» 
of  the  proceeds  of  the  lands  they  had  sold,  and  from  the  corporation 
V»^  of  the  lands  it  had  received.  The  Supreme  Court  decided  that 
the  controversy  between  the  complainants  and  the  individual  defend- 
ants, notwithstanding  the  fact  that  they  were  the  stockholders  of  the 
corporation,  was  separable  from  that  between  the  complainants  and 
the  corporation,  and  said: 

"With  that  controversy  the  land  company,  as  a  corporation,  has  no  neces- 
sary connection.  It  can  be  fully  determined,  as  between  the  parties  actually 
interested  in  it,  without  the  presence  of  that  company  as  a  party  in  the  cause. 
fiEad  the  present  suit  sought  no  other  relief  than  such  a  decree,  it  could  not 
be  pretended  that  the  corporation  would  have  been  a  necessary  or  indispensa- 
ble party  to  that  issue.  Such  a  controversy  does  not  cease  to  be  one  wholly 
between  the  plaintiffs  and  those  defendants  because  the  former,  for  their 
own  convenience,  choose  to  embody  in  their  complaint  a  distinct  controversy 
between  themselves  and  the  land  company." 

Blake  v.  McKim,  103  U.  S.  336,  338,  25  L.  Ed.  563 ;  Hyde  v.  Ruble, 
104  U.  S.  407,  409,  26  L.  EA  823. 

Separate  and  distinct  causes  of  action  disclosed  by  the  record  in  a 
single  suit,  upon  either  of  which  a  separate  suit  could  have  been  main- 
tained, and  the  determination  of  neither  of  which  is  essential  to  the  dis« 
position  of  the  other,  constitute  separate  controversies,  within  the 
meaning  of  the  acts  of  Congress.  Geer  v.  Mathieson  Alkali  Works, 
190  U.  S.  428,  432,  23  Sup.  Ct.  807,  47  L.  Ed.  1122 ;  Gudger  v.  Westeni 
N.  C.  R.  Co.  (C.  C.)  21  Fed.  81;  Boyd  v.  Gill  (C.  C.)  19  Fed.  145,  149; 
Black's  Dillon  on  Removal  of  Causes,  §  143.  In  Geer  v.  Mathieson 
Alkali  Works,  supra,  the  Supreme  Court  declares  the  rule  upon  this 
question  in  these  words : 

"A  suit  may,  consistently  with  the  rales  of  pleading,  embrace  several  dis- 
tinct controversies.  Barney  v.  Latham,  103  U.  S.  205,  212,  26  Ij.  Ed.  614  It 
was  said  in  Hyde  v.  Ruble,  104  U.  S.  409,  26  L.  Ed.  824:  To  entitle  a  party 
to  a  removal  under  this  clause  [second  clause  of  section  2  of  the  act  of  1875, 
same  as  second  clause  in  the  act  of  1887],  there  must  exist  in  the  suit  a  sepa- 
rate and  distinct  cause  of  action,  in  respect  to  which  all  the  necessary  par- 
ties on  one  side  are  citizens  of  different  states  from  those  on  the  other.'  In 
other  words,  as  expressed  in  Fraser  v  Jennison,  106  U.  S.  101,  104»  1  Sup. 
Ct  171«  27  U  Ed.  131,  the  case  must  be  one  capable  of  separation  into  parts, 
80  that  in  one  of  the  parts  a  controversy  will  be  presented  with  citizens  of 
one  or  more  states  on  one  side,  and  citizens  of  other  states  on  the  other, 
which  can  be  fully  determined  without  the  presence  of  any  of  the  other  par^ 
ties  to  the  suit  as  it  has  been  begun.'  And  when  two  or  more  causes  of  action 
are  united  in  one  suit,  there  can  be  a  removal  of  the  whole  suit  on  the  peti- 
tion of  pne  or  more  of  the  plaintiffs  or  defendants  (now  only  the  defendants) 
interested  in  the  controversy,  which,  if  it  had  been  sued  on  alone^  would  be 
removable." 

The  Wddon  suit  fulfilled  every  requirement  of  this  rule.  Two  caus* 
es  of  action  were  united  in  the  same  suit — one,  to  avoid  prior  mortgages 
for  fraud;  the  other,  to  foreclose  the  junior  mortgage.  Neither  was 
an  essential  part  of  the  other,  and  the  determination  of  neither  was 
eisential  to  the  adjudication  of  the  other.    The  cause  of  action  to  avoid 
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the  prior  mortgages  for  fraud  presents  a  controversy,  when  the  patties 
are  kwfully  placed  according  to  the  facts  and  their  respective  interests, 
wholly  between  citizens  of  one  state  upon  one  side,  and  a  citizen  of  an- 
other state  upon  the  other  side,  of  it,  which  can  be  fully  determined  as 
between  them.  If  a  suit  had  been  brought  upon  that  cause  of  action 
alone,  that  suit  would  have  been  removable  to  the  federal  court  One 
of  the  defendants  in  that  suit  that  is  actually  interested  in  the  contro- 
versy which  this  cause  of  action  presents  petitioned  for  its  removal 
to  the  federal  court  The  unavoidable  conclusion  is  that  the  bill  and 
the  record  which  Weldon  had  made  when  the  petition  for  removal  was 
filed  disclosed  a  separable  controversy  in  his  suit,  wholly  between  citi- 
zens of  different  states,  which  could  be  fully  determined  ^as  between 
them;  that  that  suit  was  removable  to  the  federal  court;  and  that 
Judge  Lochren  rightly  took  jurisdiction  of  it  and  denied  the  motion 
to  remand  it 

There  is  another  reason  why  Weldon  was  not  entitled  to  a  remand  of 
his  suit.  It  is  that  the  bank  had  by  its  verified  petition  made  a  prima 
fade  case  of  prejudice  and  local  influence,  which,  although  challenged 
by  the  defendant,  had  not  been  tried  and  determined  by  the  court  The 
facts  that  the  codefendants  of  the  bank  were  citizens  of  the  same 
state  with  the  complainant,  and  that  two  of  the  District  Judges  have 
argued  with  marked  force  and  ability,  and  have  decided,  that  no  case 
is  removable  under  the  fourth  (the  local  influence)  clause  of  the  second 
section  of  the  act  of  1887  unless  all  the  defendants  are  citizens  of  other 
states  than  that  of  the  plaintiff  (Anderson  v.  Bowers  [C.  C]  43  Fed. 
321;  Campbell  v.  Milliken  [C.  C.]  119  Fed.  981,  985),  have  not  been 
overlooked.  There  are,  however,  some  suits  which  are  removable  un- 
der this  section  which  are  not  originally  cognizable  in  the  federal  courts 
— ^suits  in  which  some  of  the  defendants  may  be  citizens  of  the  same 
state  as  the  plaintiff — ^notably  those  in  which  there  is  a  separable  con- 
troversy between  citizens  of  different  states.  It  is  therefore  not  im- 
probable that  the  same  construction  may  apply  to  this  paragraph  of 
the  section. 

Prior  to  the  passage  of  the  act  of  1887,  suits  involving  controversies 
between  citizens  of  different  states  were  removable  for  prejudice  or 
local  influence  by  either  "plaintiff  or  defendant"  (Rev.  St.  §  639) ;  and 
the  removal  could  be  had  only  where  all  the  parties  to  the  suit  on  one 
side  were  citizens  of  different  states  from  those  on  the  other;  and, 
if  on  each  side  there  were  more  than  one  person,  then  all  the  persons 
on  one  side  were  required  to  be  citizens  of  the  state  in  which  the  suit 
was  brought,  and  all  the  persons  on  the  other  side,  citizens  of  some  other 
state  or  states,  and  all  the  latter  who  had  the  right  of  removal  were 
required  to  unite  in  the  petition.  Case  of  the  Sewing  Machine  Com- 
panies, 18  Wall.  653,  21  L.  Ed.  914;  Vannevar  v.  Bryant,  21  Wall.  41, 
22  L.  Ed.  476;  Myers  v.  Swann,  107  U.  S.  646,  2  Sup.  Ct  686,  27  L. 
Ed.  683 ;  Iron  Co.  v.  Ashburn,  118  U.  S.  64,  6  Sup.  Cft  929,  30  L-  Ed. 
60 ;  Hancock  v.  Holbrook,  119  U.  S.  686,  7  Sup.  Ct  341,  30  L.  Ed. 
638.  The  act  of  1887  deprives  the  plaintiff  of  this  privilege,  and  gives 
it  to  any  defendant  who  is  a  citizen  of  another  state  than  that  in  which 
the  suit  is  brought  wherein  there  is  a  controversy  between  a  citizen  of 
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the  state  in  which  the  stiit  is  instituted  and  a  dtizen  of  any  other  state. 
It  reads : 

"And  where  a  suit  Is  now  pending,  or  may  be  hereafter  brought,  in  any 
state  conrt,  in  wliich  there  is  a  controversy  between  a  citizen  of  the  state 
in  which  the  salt  is  brought  and  a  citizen  of  another  state,  any  defendant, 
being  such  citizen  of  another  state,  may  remove  such  suit  into  the  Circuit 
Ck>urt  of  the  United  States  for  the  proper  district" 

This  language  appears  to  be  clear  and  direct,  and  to  strongly  indi- 
cate that  Congress  intended  that,  in  a  suit  in  a  state  court  in  which  there 
is  a  controversy  between  a  citizen  of  the  state  in  which  the  suit  is 
brought  and  a  citizen  of  another  state,  any  defendant  who  is  such  citi- 
zen of  another  state  may  remove  the  suit  to  the  federal  court,  whether 
his  codefendants  are  citizens  of  the  same  state  as  the  plaintiff  or  not. 
Congress  broadly  covered  in  its  act  every  suit  in  which  such  a  contro- 
versy arises  between  such  parties,  and  granted  the  right  of  removal  to 
any  such  defendant.  It  made  no  exception  of  suits  in  which  some  of 
the  defendants  were  citizens  of  the  same  state  as  the  plaintiff,  and  the 
legal  presumption  is  that  it  intended  to  make  no  such  exception.  These 
and  other  considerations  which  are  more  exhaustively  and  convincingly 
set  forth  in  the  opinion  of  Judge  Jackson  (afterwards  Mr.  Justice 
Jackson  of  the  Supreme  Court)  in  Whelan  v.  New  York,  L.  E.  &  W. 
R.  Co.  (C.  C.)  36  Fed.  849,  851-861,  1  L.  R-  A.  65,  and  which  it  is  un- 
necessary to  repeat  here,  persuade  that  the  true  construction  of  this 
clause  of  the  act  of  1887  is  that  any  defendant  who  is  a  citizen  of  anoth- 
er state  than  that  in  which  a  suit  is  brought  may  remove  it  to  the  fed- 
eral court  for  local  influence,  although  some  of  his  codefendants  are 
citizens  of  the  same  state  as  the  plaintiff.  This  conclusion  has  received 
th  approval  of  Judge  Thayer  in  one  of  his  lectures  at  the  St.  Louis 
Law  School  (Campbell  v.  Milliken  [C.  C]  119  Fed.  986) ;  of  Pardee, 
Circuit  Judge,  and  Newman,  District  Judge,  in  Haire  v.  Rome  R.  Co. 
(C.  C.)  57  Fed.  321,  323;  has  at  least  escaped  the  disapproval  of  Chief 
Justice  Fuller  in  Wilder  v.  Iron  Co.  (C.  C.)  46  Fed.  687;  and  is  sus- 
tained by  the  great  weight  of  authority  (City  of  Detroit  v.  Detroit  City 
Ry.  Co.  [C.  C]  54  Fed.  15;  Bonner  v.  Meikle  [C.  C]  77  Fed.  485, 
489;  Hall  v.  Chattanooga  Agricultural  Works  [C.  C.J  48  Fed.  599, 
605 ;  Adelbert  College  v.  Toledo,  etc.,  Ry.  Co.  [C.  C]  47  Fed.  836, 
845;  Fisk  v.  Henarie  [C.  C]  32  Fed.  417,  422;  Reeves  v.  Coming 
[C.  C]  51  Fed.  774,  778). 

The  conclusion  of  this  whole  matter  is  that  upon  the  filing  of  the  pe- 
tition for  removal  in  the  Weldon  suit  the  record  in  that  case  disclosed 
a  removable  suit,  the  jurisdiction  of  the  state  court  over  the  suit  and  the 
property  it  involved  immediately  ceased,  the  jurisdiction  of  the  Cir- 
cuit Court  attached,  and  when,  in  October,  1903,  that  court  renounced 
its  jurisdiction  in  the  Weldon  suit,  and  seized  the  personal  property 
under  its  writ  in  the  action  of  replevin,  it  acquired  lawful  and  exclusive 
jurisdiction  of  that  property,  and  plenary  jurisdiction  to  retain  and  ap- 
ply it  to  the  satisfaction  of  the  judgment  upon  the  merits  which  it 
should  render  in  the  action  of  replevin.  The  order  to  return  this  prop- 
erty to  the  state  court  and  the  judgment  of  dismissal  of  the  action  were 
therefore  erroneous.  The  Circuit  Court,  which  had  once  acquired 
the  custody  and  jurisdiction  of  the  property  in  the  action  of  replevin. 


Digitized  by 


Google 


66S  185  FEDERAL  REPORTER. 

had  the  power,  and  it  was  its  duty,  to  retain  it,  to  adjudicate  the  rights 
of  the  parties  to  it,  and  to  apply  the  property  to  the  execution  of  its 
judgment,  and  it  could  not  lawfully  renounce  the  power  or  evade  the 
duty. 

Nor  does  the  fact  that  another  judge  of  co-ordinate  jurisdiction,  who 
entertained  views  of  the  law  different  from  those  which  inspired  the 
action  of  Judge  Lochren,  who  denied  the  motion  to  remand  in  Sep- 
tember, 1903,  subsequently,  in  April,  1904,  granted  another  motion 
to  remand  the  Weldon  suit,  more  than  five  months  after  the  seizure  of 
the  personal  property  under  the  writ  of  replevin,  militate  against  this 
conclusion.  The  complication  which  results  from  the  latter  order  is 
another  illustration  of  the  wisdom  of  the  rule  "that  the  various  judges 
who  sit  in  the  same  court  should  not  attempt  to  overrule  the  decisions 
of  each  other,  especially  upon  questions  involving  rules  of  property  or 
of  practice,  except  for  tiie  most  cogent  reasons."  Shreve  v.  Cheesman, 
69  Fed.  785,  791,  16  C.  C.  A.  413,  418;  Plattner  Implement  Co.  v. 
International  Harvester  Co.  (C.  C.  A.)  133  Fed.  376.  But  the  order 
which  remanded  the  Weldon  suit  in  April,  1904,  transferred  to  the  state 
court  no  jurisdiction  over  the  personal  property  or  its  proceeds,  because 
the  Circuit  Court  then  had  no  such  jurisdiction  in  that  suit  In  Octo- 
ber, 1903,  it  had  lawfully  renounced  its  jurisdiction  of  that  property  in 
the  Weldon  suit,  and  had  legally  taken  actual  custody  and  full  juris- 
diction of  it  under  its  writ  in  the  action  of  replevin.  Hence,  when  the 
Weldon  suit  returned  to  the  state. court,  the  custody  and  jurisdiction 
of  the  personal  property  and  of  its  proceeds  remained  in  the  Circuit 
Court  in  the  action  of  replevin,  aAd  the  state  court  was  without  right, 
jurisdiction,  or  authority  to  take,  receive,  or  interfere  with  it  until  the 
final  judgment  of  the  Circuit  Court  upon  the  merits  of  the  controversy 
in  that  action  had  been  rendered  and  executed. 

Moreover,  even  if  the  state  court  had  acquired  and  yet  retained  po- 
tential jurisdiction  of  the  personal  property  in  the  Weldon  suit,  it  had 
not  taken  or  sought  to  take,  and  it  had  not  acquired,  the  actual  custody 
and  possession  of  it ;  and  until,  by  its  receiver,  sheriff,  or  other  proper 
officer,  it  requested  that  custody  and  possession,  the  Circuit  Court 
should  have  retained  it  or  delivered  it  to  the  bank.  It  might  have  been 
that  the  state  court  would  never  have  required  or  taken  it  It  would 
have  been  soon  enough  to  have  surrendered  it  in  any  event  when  an 
officer  of  the  state  court  appeared  and  offered  to  receive  and  hold  it 
under  the  order  or  authority  of  that  court.  Meanwhile,  and  until  such 
an  officer  did  appear,  it  was  the  plaintiff,  and  not  the  defendants  in 
the  action  of  replevin,  that  was  entitled,  under  the  defaulted  mortgages 
to  the  bank,  and  the  affidavit  and  bond  in  replevin,  to  the  possession  of 
the  property,  if  the  Circuit  Court  was  to  surrender  it ;  and  for  this  rea- 
son, also,  the  order  to  return  it,  not  to  the  custody  of  the  state  court 
or  of  its  officer,  but  to  Fritzlcn,  the  defaulting  mortgagor,  from  whom 
the  marshal  had  taken  it,  was  erroneous. 

Finally,  if  the  jurisdiction  and  custody  of  the  personal  property  had 
vested  in  the  state  court,  that  fact  would  have  presented  no  sufficient 
ground  for  a  dismissal  of  the  action  of  replevin,  and  there  was  no  other 
reason  for  that  judgment.  The  custody,  control,  and  jurisdiction  ol 
the  property  pertained  not  to  the  jurisdiction  of  the  controversy,  nor 
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of  the  action  between  the  parties,  to  its  trial,  or  to  the  decision  of  the 
issues  it  presented,  but  to  the  execution  of  the  judgment  that  might 
subsequently  be  rendered  in  it.  It  was  not  more  essential  to  the  trial 
and  adjudication  of  the  issues  than  custody  and  jurisdiction  of  the 
money  of  a  debtor  required  to  pay  a  judgment  that  may  be  rendered 
against  him  upon  a  contract  are  to  the  jurisdiction  and  trial  of  the  ac- 
tion upon  the  contract  It  is  no  defense  to  an  action  for  a  debt  that  the 
debtor  has  not,  and  probably  never  will  obtain,  the  means  to  pay  it,  and 
that  the  court  has  no  jurisdiction  of  property  to  satisfy  it.  And  it  is 
no  defense  to  an  action  against  defendants  for  the  possession  and  deliv- 
ery of  personal  property  that  they  have  it,  but  that  a  prior  action  is 
pending  between  the  same  parties  for  the  same  cause  of  action  in  a 
state  court,  and  the  defendants  cannot  foresee  what  the  decision  and 
action  of  that  court  may  be.  The  action  in  the  state  court  may  be  dis- 
missed. It  may  result  in  a  decree  which  will  exhaust  but  a  part,  and 
leave  the  larger  portion  of  the  property  involved  in  the  controversies 
to  respond  to  the  judgment  in  the  subsequent  action.  The  pendency 
in  a  state  court  of  a  prior  action  to  determine  the  same  issues  pending 
in  a  subsequent  action  in  the  federal  court  between  the  same  parties  pre- 
sents no  bar  and  furnishes  no  ground  for  the  abatement  of  the  later 
action.  When  the  state  court  secures,  by  proper  process  the  custody  or 
dominion  of  specific  property,  which  it  is  one  of  the  objects  of  the  suit 
in  the  federal  court  to  subject  to  its  judgment  or  decree,  the  latter 
action  should  not  be  dismissed ;  but  it  should  proceed  as  far  as  may  be 
without  creating  a  conflict  concerning  the  possession  of  the  property, 
and  then  be  stayed  until  the  proceedings  in  the  state  court  have  been 
concluded,  or  ample  time  for  their  termination  has  elapsed.  Barber 
Asphalt  Paving  Co.  v.  Morris  (C.  C.  A.)  132  Fed.  945,  948;  Williams 
v.  Neely  (C.  C.  A.)  134  Fed.  1;  Zimmerman  v.  So  Relle,  80  Fed.  417, 
420,  25  C.  C.  A.  618,  621 ;  Gates  v.  Bucki,  63  Fed.  961,  965,  4  C.  C.  A. 
116,  120. 

The  issues  presented  by  the  pleadings  in  this  action  challenged  the 
existence  and  validity  of  the  mortgages  of  the  bank,  and  its  rights  un- 
der them  to  the  property  described  in  the  complaint  These  issues  were 
susceptible  of  trial  and  adjudication  regardless  of  the  possession  of  the 
personal  property  during  the  pendency  of  the  suit.  The  jurisdiction 
of  the  two  courts  was  concurrent  That  of  neither  excluded  that  of  the 
other  to  try  the  same  issues  between  the  same  parties.  It  is  not  the  final 
judgment  in  the  first  suit,  but  the  first  final  judgment,  although  it  may 
be  in  the  second  suit,  that  renders  the  issues  in  such  a  case  res  ad  judi- 
cata in  the  other  court.  Insurance  Co.  v.  Harris,  97  U.  S.  331,  336, 
338,  24  L.  Ed.  969.  Hence,  so  long  as  the  issues  in  the  action  in  re- 
plevin had  not  been  finally  adjudged  by  the  state  court  in  the  Weldon 
suit,  the  bank  had  the  right  to  their  hearing  and  decision  in  the  federal 
court  The  power  was  vested  in  that  court,  and  the  duty  was  imposed 
upon  it — ^a  duty  which  it  might  not  lawfully  renounce  or  avoid — ^to  pro- 
ceed with  all  convenient  speed  to  try  and  determine  by  the  exercise  of 
its  own  independent  judgment  the  controversy  between  citizens  of  dif- 
ferent states  which  the  action  in  replevin  presented.  Barber  Asphalt 
Paving  Co.  v.  Morris  (C.  C.  A.)  132  Fed.  945,  961,  956. 

The  judgment  of  dismissal  and  the  order  for  the  return  of  the  prop* 
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erty  must  be  reversed,  and  the  case  must  be  remanded  to  the  Circuit 
Court  for  further  proceedings  not  inconsistent  with  the  views  expressed 
in  this  opinion,  and  it  is  so  ordered. 


liOORB  et  aL  V.  PBTTT  et  al. 

(OircQlt  Oourt  of  Appeals,  Eighth  Glrcnlt    January  18,  190B.) 

No.  2,031. 

!•  BSVCDTOaS^AorXONS    in    FoBKION    GoUBT— ATTTHOBITT    to    MAIIVTAINr 

An  executor  or  administrator,  in  his  representative  capacity,  cannot 
maintain  an  action  in  the  courts  of  any  sovereignty  other  than  that 
under  whose  laws  he  was  appointed  and  qualified,  without  obtaining 
an  ancillary  grant  of  letters  in  the  state  where  the  action  is  brought, 
unless  the  right  so  to  do  is  conferred  upon  him  by  the  law  of  the  forum. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22,  Cent  Dig.  Executors  and 
Administrators,  U  2330-2333.] 

2.  Same. 

But  whenever  the  cause  of  action  declared  upon  by  the  foreign  execu- 
tor or  administrator  is  one  which  Involves  an  assertion  of  his  own 
rigbt,  rather  than  one  of  the  deceased,  or  which  has  accrued  directly 
to  him  through  his  contract  or  transaction,  and  was  not  originally  an 
asset  of  the  estate  in  his  charge,  he  may  maintain  an  action  in  another 
state  for  the  enforcement  thereof,  although  express  authority  (k>  to  do 
may  not  be  found  in  a  statute  of  the  forum.  ^ 

[Ed.  Note.— For  cases  in  point,  see  voL  22,  Cent  Dig.  Executors  and 
Administrators,  H  2330-2333.] 

8.  8AMI&--ACCBUAL  OT  ACTION. 

A  cause  of  action  to  recover  from  agents  employed  by  executors  the 
proceeds  of  a  sale  of  real  estate  belonging  to  the  decedent's  estate  accrues 
directly  to  the  executors,  and  they  may  sue  thereon  in  a  state  other 
than  that  of  their  appointment,  without  procuring  new  letters  In  that 
state. 

4.  PUEADINGS— AM1ENDMBN1>— DlSCBirriON   OF   GOXTBT. 

It  was  within  the  discretion  of  the  trial  court  to  allow  the  amend- 
ment at  the  trial  of  a  petition  alleging  that  a  sale  made  by  defendants 
as  plaintiff's  agents  was  in  fact  a  sham  concocted  for  the  purpose  of 
deceiving  plaintiffs,  and  that,  after  accomplishing  the  same,  defendants 
sold  the  land  to  others  at  a  substantial  advance,  so  as  to  allege  that 
defendants,  as  agents,  sold  the  land  for  the  increased  price,  and  re- 
ceived and  retained  such  price. 

5.  Pbincipal  and  Aobnt— Misconduct  of  Agent— Action  in  Sslf-Intebesv 

— Rebiedies  of  Pbincipai.. 

Where  agents,  during  the  continuance  of  their  agency,  purchased  for 
themselves  land  of  their  principals,  using  the  name  of  another  to  give 
color  to  the  transaction,  and  resold  the  same  at  a  higher  price,  the  ben- 
efit of  the  resale  Inured  to  the  principals,  and  they  could  sue  at  law  tot 
the  profit  received  and  retained  by  the  agents. 

6.  Trial— Vbbdict—Dibection—Fobmamtt. 

Where  the  court  directs  a  verdict,  the  usual  and  better  practice  Is  for 
the  Jury  to  return  a  formal  verdict  In  writing,  but  the  absence  of  such 
a  verdict  is  not  fatal  to  the  validity  of  the  Judgment. 

7.  Pbincipal  and  Agent— Sales  by  Agent— Rights  of  Pbincipal. 

Defendants  were  plaintiffs*  agents  for  the  sale  of  land,  and  expressly 
agreed  that,  for  the  compensation  which  they  were  to  receive,  they 
would  look  after  plaintiffs'  Interests  until  the  sale  was  concluded  and 
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the  mon^  folly  paid.  They  entered  Into  a  contract  of  sale  which  ub< 
authorlzedly  hound  plaintiffg  to  execute  a  warranty  deed,  and  the  pur- 
chaser, in  the  contract,  did  not  bo  obligate  himself  that  plaintiffs  could 
have  held  him  to  the  purchase.  Before  the  question  of  the  character 
of  the  deed  was  settled,  and  before  the  purchaser  signed  any  obligatory 
writing,  the  latter  transferred  his  interest  in  the  property  to  defend- 
ants, without  haying  made  any  payment  This  fact  defendants  con- 
cealed from  plaintiffs,  and  immediately  thereafter  sold  the  property 
themselyes  at  a  greater  price  than  the  first  purchaser  was  to  pay. 
In  subsequent  negotiations  with  plaintiffs,  they  still  spoke  of  the  first 
purchaser  as  making  the  purchase.  Held,  that  the  sale  finally  made 
by  defendants  was  made  by  them  as  plaintiffs'  agents,  and  plaintiffs 
were  entitled  to  the  profits  thereof. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
cm  District  of  Iowa. 

This  was  an  action  brought  by  Robert  B.  Petty  and  Henry  H.  Negley, 
executors  of  the  last  will  of  Catharine  It.  Negley,  deceased,  against  Charles 
E.  Moore  and  William  B.  Chick,  copartners  as  Moore  &  Chick,  to  recover 
certain  moneys  in  the  hands  of  defendants,  received  from  the  sale  of  a  tract 
of  land.  The  executors  claimed  that  the  land,  when  sold,  belonged  to  the 
estate  in  their  charge,  and  that  the  sale  was  made  by  defendants  while  acting 
ar  their  agents.  The  defendants  claimed  that,  while  they  once  sold  the  laud 
a«  agents  of  the  executors,  they  duly  accounted  for  the  proceeds ;  that  they 
thei-eafter  bought  the  same  from  the  purchaser,  and  resold  it  at  a  profit; 
avC  that  the  profit  sought  by  the  executors  was  their  own.  The  petition,  as 
first  filed,  proceeded  upon  the  theory  that  the  first  sale  by  the  defendants 
wa.i  a  sham,  and  was  really  to  themselves,  though  made  colorab^  to  another 
fo)  the  purpose  of  deceiving  the  executors  and  defrauding  the  estate;  that, 
after  accomplishing  the  deception,  they  sold  the  land  to  other  parties  at  a 
substantial  advance ;  and  that  consequently  the  estate  was  damaged  in  that 
amount.  After  the  issues  were  Joined,  and  when  the  cause  came  on  for  trial, 
the  executors,  with  permission  of  the  court,  but  against  the  objection  of  the 
defendants,  amended  their  petition  by  alleging  that  the  defendants,  while 
actinr  ar  their  agents,  sold  the  land  for  the  increased  price,  and  received  and 
still  retained  the  same.  .  No  continuance  or  delay  was  requested  by  the  de- 
fendants on  account  of  the  amendment  The  cause  was  tried  to  a  Jury. 
The  recorc!  discloses  the  following  facts: 

Catharine  R.  Negley  was  a  resident  of  Pittsburgh,  Pa.  Her  will  was  duly 
probated  ii:  the  orphans*  court  of  Allegheny  county,  in  that  state.  The 
plaintiffs,  having  been  nominated  therein  as  executors,  qualified  as  such; 
and,  in  due  course,  letters  testamentary  were  issued  to  them.  The  execu- 
tors were  invested  by  the  will  with  full  power  to  sell  and  convey  the  real 
property  of  the  testatrix  at  public  or  private  sale,  and  at  such  times  and 
upon  such  terms  as  they  might  deem  best,  and  to  invest  the  proceeds.  In- 
cluded in  the  estate,  which  was  considerable,  was  a  tract  of  land  in  Cherokee 
county,  Iowa.  The  defendants  lived  at  Cherokee,  Iowa;  the  executors,  in 
I  Pennsylvania. 

i  For  several  years  prior  to  the  transactions  which  resulted  in  the  contro- 

I  versy  the  defendants  had  acted  as  agents  of  the  executors  in  renting  the 

Iowa  land  and  paying  the  taxes.  In  August,  1901,  ithe  defendants  wrote  the 
executors  that  conditions  were  very  unfavorable  for  the  renting  of  the  land 
in  the  future,  and  suggested  the  fixing  of  a  selling  price  if  the  latter  desired 
to  sell.  Then  followed  a  course  of  correspondence  covering  a  period  of  sev- 
eral months.  The  executors  being  willing  to  sell  at  a  satisfactory  figure, 
it  was  agreed  that,  if  a  sale  was  effected  through  defendants'  efforts,  they 
should,* as  agents,  receive  a  commission  of  2  per  cent,  of  the  selling  price; 
the  same  "to  include  all  ordinary  transactions  in  relation  to  the  future  care 
of  the  matter  such  as  collecting  and  forwarding  the  money."  In  this  same 
connection  the  defendants  had  previously  written  the  executors :  "We  would 
feel  it  incumbent  upon  us,  if  desirable  to  you,  to  still  have  charge  of  your 
interests  in  the  premises  until  such  time  as  the  payments  were  all  made." 
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Tbe  defendants  wrote  on  November  14,  1901,  that  they  bad  a  coatomer  whe 
would  pay  $17,000  for  the  property.  Tbe  executors  did  not  accept  tbe  propo- 
sition, but  suggested  tbe  propriety  of  adyertising  In  a  local  paper  that  tbe 
land  was  for  sale.  Tbe  defendants  answered  tbat  tbe  suggestion  migbt  be 
good  if  it  was  proposed  to  divide  the  land  and  peddle  it  in  parcels,  bat  tb^ 
questioned  tbe  advisabili(7  of  doing  tbat  Tbe  executors  rejected  tbe  ofCer 
of  $17,000,  and  named  a  higher  figure,  which  they  said  they  ought  to  obtain. 
To  this  the  defendants  replied  tbat  their  customer,  ''after  a  careful  examina- 
tion of  tbe  land,"  declined  to  raise  bis  first  offer,  and  tbat  they  concurred 
in  his  views.  They  offered  arguments  in  favor  of  their  position,  and  said 
that  the  price  desired  by  the  executors  was  '*out  of  tbe  question'*  and  "be- 
yond tbe  limit"  It  is  worthy  of  note  at  this  point  tbat  tbe  customer  who 
was  said  to  have  carefully  examined  tbe  land  is  tbe  man  to  whom  tbe  de- 
fendants claim  to  have  made  the  sale  two  weeks  later.  He  testified  at  the 
trial  that  he  had  never  seen  tbe  land  before  purchasing,  but  bad  relied  on 
defendants'  statements  concerning  it  On  December  12,  1001,  the  executors 
wrote  that  another  party  had  written  them.  Inquiring  the  price  of  the  land. 
To  this  the  defendants  replied  that  they  probably  knew  him,  and  that  be  was 
tbe  man  who  in  tbe  preceding  fall  had  offered  them  several  thousand  dollars 
less  than  the  executors  wanted.  On  December  16th  tbe  executors  wrote  that 
they  had  a  definite  offer  from  the  other  party ;  that  they  fixed  the  selling  price 
at  $18,081,  the  purchaser  to  pay  a  certain  tax;  tbat  they  regretted  that  de- 
fendants did  not  advertise  the  property  for  sale,  for,  had  they  done  so,  a 
still  better  price  could  probably  have  been  secured;  tbat  they  bad  expected 
that  the  defendants  would  use  all  proper  means  to  obtain  the  highest  possi- 
ble price,  and  at  least  obtain  bids  from  tbe  other  parties  whom  defendants 
said  they  knew.  They  also  said  that,  if  they  did  not  hear  from  defendants 
by  wire  on  tbe  lOtb  of  December,  tbe  price  mentioned  would  be  withdrawn. 
On  the  18th  tbe  defendants  wired  and  wrote  that  they  had  sold  the  land 
at  the  price  mentioned.  At  no  time  prior  to  the  21st  of  December  did  tbe 
defendants  advise  tbe  executors  of  the  name  of  the  person  with  whom  they 
were  negotiating,  and  to  whom  they  claimed  to  have  sold.  The  tenor  of 
their  letters  Is  marked  by  unfavorable  comments  on  the  value  of  tbe  land. 
They  knew  or  believed  that  a  party  residing  In  the  same  town,  who  bad 
once  offered  them  $15,000  for  the  land,  was  then  endeavoring  to  purchase 
from  the  executors,  but  they  refrained  from  communicating  with  him.  On 
tbe  18th  of  December  a  written  contract  of  sale  and  purchase  was  prepared 
and  signed  by  the  defendants,  as  the  agents  of  the  executors,  and  by  one 
Gray,  as  purchaser.  The  contract  contained  a  requirement  tbat  the  executors 
give  the  purchaser  a  good  and  sufiicient  warranty  deed,  except  as  to  the 
tax  already  mentioned;  that  Gray  pay  $100  upon  the  execution  of  tbe  con- 
tract, the  receipt  of  which  was  acknowledged ;  tbat  $2,900  be  paid  March 
1.  1902:  and  that  tbe  remaining  $15,081  be  represented  by  notes  and  mort- 
gage. The  contract  and  a  draft  for  the  $100  were  sent  to  tbe  executors 
about  a  week  afterwards.  They  returned  tbe  draft,  and  made  various  ob- 
jections to  the  terms  of  the  contract,  among  which  was  one  to  tbe  require- 
ment of  a  warranty  deed.  The  sole  evidence  of  the  authority  of  defendants 
was  in  the  correspondence,  and  it  contained  no  warrant  for  a  sale  with  cove- 
nants of  warranty.  The  executors  prepared  and  sent  to  the  defendants  a 
contract  to  be  executed,  but  it  was  never  executed  by  Gray,  nor  did  he  at 
any  time  bind  himself  in  any  enforceable  way  to  accept  such  a  conveyance  as 
they  were  willing  to  give.  The  provisions  of  an  Iowa  statute  affecting  tbe 
sale  of  real  property  under  foreign  wills  postponed  tbe  consummation  of 
the  transaction  to  about  March  1,  1902.  On  February  21st,  Gray  exerted 
two  notes  aggregating  $15,000,  and  a  mortgage  to  secure  the  same.  On  tbe 
26th  the  defendants  wrote  the  executors,  inclosing  a  draft  for  tbe  cash  pay- 
ment, less  their  commission,  also  the  notes,  and  tbe  mortgage,  wUch  had 
been  recorded,  and  said  that  they  "had  Mr.  Gray  pay  an  amount  to  make 
the  mortgage  an  even  $15,000."    They  were  retained  by  the  executors. 

On  April  22,  1902,  the  defendants  sent  the  executors  a  prepared  deed  "to 
be  executed  to  Mr.  R.  H.  Gray,  the  purchaser  of  this  land" ;  and  on  the  26tb 
of  tbe  same  month  the  executors,  having  stricken  out  the  clause  of  war- 
ranty, executed  the  same,  and  returned  it  to  tbe  defendants.    In  June,  190S; 
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tlM  «Eeciiton  dlflCOTered  that  Gray  had  prerloosly  conveyed  the  land  to  the 
defendants,  and  that  the  latter  had  resold  the  eame  at  an  advance  of  more 
than  $5,000.  The  $100  sent  to  the  executors  in  December,  1901,  by  the  defend- 
ants, and  represented  as  being  earnest  money  received  from  Gray  to  confirm 
the  sale,  was  In  fact  fmrniahed  by  the  defendants  themselves.  Gray  was 
a  banker  who  lived  at  another  town  in  Cherokee  county,  Iowa.  He  carried 
a  balance  in  a  bank  in  the  town  in  which  the  defendants  lived,  and  which 
was  but  a  short  distance  from  their  office,  where  the  contract  of  sale  was 
said  to  have  been  prepared  and  signed.  He  did  not  draw  a  check  upon  his 
balance  in  that  bank  for  the  earnest  money,  bnt,  on  the  contrary,  the  de- 
fendants, who  had  had  previous  dealings  with  him,  advanced  the  money 
themselves,  and  charged  Gray  with  the  same  upon  their  books.  After  the 
draft  for  the  earnest  money  was  returned  by  the  executors,  the  defendants 
credited  Gray  therewith.  When  the  cash  payment  of  $3,081,  less  commission, 
was  remitted  to  the  executors,  on  February  26,  1902,  Gray  had  no  interest 
whatever  in  the  land.  The  money  was  wholly  supplied  by  the  defendants, 
although,  as  has  been  observed,  they  wrote  that  they  "had  Mr.  Gray  pay  an 
amount  to  make  the  mortgage  an  even  $15,000."  Gray  executed  the  notes  and 
mortgage  for  the  deferred  payments  on  February  21st. 

The  defendants  say  that  some  time  between  the  22d  and  the  26th,  the  date 
of  the  remittance.  Gray  came  to  them,  and  expressed  regret  that  he  had  made 
the  purchase,  because  of  other  financial  engagements  which  he  was  required 
to  meet  He  said  that  he  was  willing  to  withdraw  from  the  transaction 
without  making  any  profit  whatever.  (>>nsequently,  according  to  the  defend- 
ants, they  took  the  purchase  off  of  his  hands,  but  they  ^d  not  advise  the 
executors  thereof.  About  two  months  afterwards  they  prepared  and  for- 
warded to  the  executors  a  deed  of  conveyance  to  Gray,  as  the  purchaser. 
It  was  conceded  that,  aside  from  the  notes  and  mortgage  which  he  executed. 
Gray  never  had  a  dollar  invested  in  the  transaction;  that  he  made  nothing 
and  lost  nothing. 

It  also  appeared  that  shortly  before  the  commencement  of  the  action  in 
the  court  below,  the  exeaitors  wrote  the  defendants,  charging  them  with  bad 
faith,  and  with  purchasing  the  laud  for  themselves  in  the  name  of  Gray. 
In  reply,  the  defendants  denied  the  charge  that  Gray  was  not  the  real  pur- 
chaser, and  referred  the  executors  to  certain  court  records  for  proof  that 
Gray  had  contested  the  amount  of  the  tax,  which,  as  purchaser,  he  assumed, 
had  succeeded  in  reducing  it  and  had  finally  paid  the  reduced  amount  The 
truth  was,  however,  that  Gray  did  not  pay  the  tax.  It  was  paid  months 
after  the  time  the  defendants  claimed  to  have  purchased  the  land  from  him, 
and  after  Gray  himself  ceased  to  claim  any  Interest  in  it  At  the  same  time 
the  com't  records  in  the  tax  proceedings  would  doubtless  have  afforded 
some  proof  of  their  assertion,  in  that  Gray  was  recognized  therein  as  the 
owner  of-  the  land ;  but  the  testimony  conclusively  showed  that  from  Feb- 
ruary to  May,  1902,  the  defendants  had  no  writing  evidencing  their  alleged 
purchase  from  Gray,  and  from  May  to  August  1902,  a  deed  from  Gray  to 
them  was,  according  to  the  testimony  of  defendant  Moore,  kept  from  the 
records  in  order  to  avoid  making  new  parties  to  the  court  proceedings.  The 
letter  of  defendants  regarding  proof  by  the  court  records  that  Gray  had 
paid  the  tax  was  therefore  obviously  misleading.  One  of  the  executors  had 
seen  the  land  several  years  before  the  transactions  which  have  been  related. 
The  other  had  never  seen  it  Both  of  them  relied  largely  upon  the  represent- 
ations of  the  defendants  concerning  it 

About  the  first  of  the  year  1902,  in  order  <  to  prepare  the  records  for  a 
proper  conveyance  of  the  title,  an  attested  copy  of  the  will  of  the  testatrix 
and  a  transcript  of  the  probate  proceedings  in  the  orphans'  court  of  Alle- 
gheny county,  Pa.,  were  filed  in  the  probate  court  of  Cherokee  county,  Iowa, 
and  the  will  was  admitted  to  probate  and  record  in  the  latter  coun^  as  a 
foreign  will.  The  order  of  the  Iowa  court  contained  a  confirmation  of  the 
foreign  appointment  of  the  executors,  ^nd  also  a  clause  appointing  them 
as  such  In  that  court  There  was  no  bond  given  or  formal,  qualification  by 
them  in  Iowa.  One  of  the  defenses  in  the  answer  was  that  the  court  below 
was  without  jurisdiction  to  hear,  try,  or  dotermine  the  cause,  but  the  ac- 
companying allegations  showed  that  defendants  evidently  intended  to  chal- 
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lenge  the  capacity  of  the  plaintiffs  to  maintain  the  action  In  Iowa.  At 
the  conclusion  of  the  trial  the  plaintiffs  interposed  a  motion  for  a  verdict 
The  journal  of  the  court  recites  that  the  motion  was  sustained,  and  chat 
the  jury  returned  a  verdict  in  favor  of  the  plaintiffs  for  $5,207.  The  record 
does  not  disclose  that  any  writing  in  the  form  of  a  verdict  was  signed  by 
any  one  acting  as  foreman  of  the  jury.  Judgment  having  heen  entered  for 
the  amount  of  the  verdict,  the  defendants  prosecuted  this  proceeding  in 
error. 

E.  H.  Hubbard  and  A.  R.  Molyneux,  for  plaintiffs  in  error. 
J.  D.  F.  Smith  and  C.  H.  Lewis,  for  defendants  in  error. 

Before  VAN  DEVANTER  and  HOOK,  Circuit  Judges,  and 
AMIDON,  District  Judge. 

HOOK,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  assignments  of  error  present  but  four  propositions  which 
require  consideration :  Had  plaintiffs,  as  foreign  executors,  author- 
ity to  maintain  the  action  in  the  state  of  Iowa?  Did  the  Circuit 
Court  commit  error  in  permitting  the  plaintiffs  to  amend  their  pe- 
tition on  the  eve  of  trial?  Was  the  fact  that  no  writing  in  the  form 
of  a  verdict  was  signed  by  or  on  behalf  of  the  jury  fatal  to  the  judg- 
ment? Did  the  Circuit  Court  err  in  directing  a  verdict  for  the  plain- 
tiifs  upon  the  evidence  adduced  at  the  trial  ? 

1.  The  will  of  the  testatrix  was  duly  probated  in  Allegheny  coun- 
ty, Pa.,  and,  the  plaintiffs  having  qualified  as  executors,  letters 
testamentary  were  there  issued  to  them  in  due  course.  An  attested 
copy  of  the  will  and  a  transcript  of  the  probate  proceedings  were 
recorded  in  the  county  in  Iowa  in  which  the  land  was  situated.  By 
an  order  of  the  probate  court  in  Iowa  the  same  executors  were  ap- 
pointed as  such  in  that  state,  but  they  did  not  there  qualify  or  give 
bond  or  receive  letters  testamentary.  We  will  not  pause  to  con- 
sider whether  the  language  of  the  order  in  Iowa  invested  the  ex- 
ecutors with  a  domestic  character,  and  whether  the  failure  to  qual- 
ify* give  bond,  and  take  out  letters  testamentary  in  that  state  can  be 
urged  in  this  proceeding.  It  may  be  assumed  for  the  purposes  of 
this  cause  that  they  were  purely  foreign  executors;  possessing, 
however,  under  an  express  provision  of  a  statute  of  Iowa,  the  pow- 
er to  sell  and  convey  the  real  property  of  the  testatrix  in  that  state. 
Proceeding  with  this  assumption,  did  they  have  the  right  to  main- 
tain the  action  in  Iowa  for  the  recovery  from  their  agents  of  the  pro- 
ceeds of  a  sale  of  land  made  under  their  authority?  This  question 
was  presented  by  the  defendants'  answer,  wherein  it  was  alleged 
that  the  plaintiffs  were  appointed  and  qualified  as  executors  only 
in  the  state  of  Pennsylvania,  and  that  they  had  never  been  qualified 
or  authorized  to  act  as  such  under  the  laws  of  the  state  of  Iowa. 
The  general  rule  undoubtedly  is  that  an  executor  or  administrator 
in  his  representative  capacity  cannot  maintain  an  action  in  the 
courts  of  any  sovereignty  other  than  that  under  whose  laws  he  was 
appointed  and  qualified,  without  obtaining  an  ancillary  grant  of  let- 
ters in  the  state  where  the  action  is  brought,  unless  the  right  so  to 
do  is  conferred  upon  him  by  the  law  of  the  forum.    Fenwick  v. 
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Sears'  Administrators,  1  Cranch,  259,  2  L.  Ed.  101;  Dixon's  Ex- 
ecutors V.  Ramsay's  Executors,  2  Cranch,  319,  2  L.  Ed.  453 ;  Doe 
V.  McFarland,  9  Cranch,  161,  3  L.  Ed.  687 ;  Kerr  v.  Moon,  9  Wheat. 
565,  6  L.  Ed.  161 ;  Vaughan  v.  Northup,  15  Pet.  1,  5, 10  L.  Ed.  639 ; 
Noonan  v.  Bradley,  9  Wall.  394, 19  L.  Ed.  757 ;  Johnson  v.  Powers, 
139  U.  S.  156,  11  Sup.  Ct.  625,  36  L.  Ed.  112.  The  rule  as  to  for- 
eign guardians  is  the  same.  Morgan  v.  Potter,  157  U.  S.  195,  15 
Sup.  Ct.  590,  39  L.  Ed.  670.  But  whenever  the  cause  of  action  de- 
clared upon  by  the  foreign  executor  or  administrator  is  one  which 
involves  an  assertion  of  his  own  right,  rather  than  one  of  the  de- 
ceased, or  which  has  accrued  directly  to  him  through  his  contract 
or  transaction,  and  was  not  originally  an  asset  of  the  estate  in  his 
charge,  he  may  maintain  an  action  in  another  state  for  the  enforce- 
ment thereof,  although  express  authority  so  to  do  ttiay  not  be  found 
in  a  statute  of  the  forum.  The  principle  underlying  this  modifica- 
tion of  the  general  rule  is  that,  when  the  cause  of  action  accrues 
directly  to  the  executor  or  administrator,  it  is  assets  in  his  hands 
for  which  he  may  sue  in  his  personal  capacity,  and,  if  he  sues  as  ex- 
ecutor or  administrator,  the  words  so  describing  him  will  be  re- 
garded as  merely  descriptive,  and  be  rejected  as  surplusage.  See 
Talmadge,  Adm'r,  v.  Chapel,  16  Mass.  71,  in  which  it  was  held  that, 
where  a  judgment  had  been  recovered  in  New  York  by  an  admin- 
istrator appointed  in  that  state,  he  could  bring  suit  upon  the  judg- 
ment in  Massachusetts  without  taking  out  letters  of  administration 
there.  This  case  was  approved  in  Biddle  v.  Wilkins,  1  Pet.  686,  692, 
7  L.  Ed.  315.  See,  also,  Mowry  v.  Adams,  14  Mass.  327;  Williams 
V.  Moore,  9  Pick.  432 ;  Kane  v.  Paul,  14  Pet.  33,  42,  10  h.  Ed.  311. 
The  general  rule  is  recognized  and  applied  in  lowia  (McClure  v.  Bates, 
12  Iowa,  77),  and  also  the  qualification  which  has  been  stated  (Greasons 
V.  Davis,  9  Iowa,  219;  Chamberlain  v.  Wilson,  46  Iowa,  149).  In 
Greasons  v.  Davis  the  plaintiffs,  foreign  executors,  brought  an  action 
in  Iowa  upon  transcripts  of  judgments  rendered  in  Pennsylvania.  One 
of  the  defenses  was  that  the  plaintiffs  were  not  qualified  to  sue  when 
the  action  was  commenced.  It  appeared  that  the  plaintiffs'  testator 
recovered  the  judgments  in  Pennsylvania,  and,  having  died,  the  plain- 
tiffs, as  executors,  were  substituted  on  the  record,  which,  under  the 
practice  in  that  state,  put  them  in  the  position  of  judgment  creditors, 
as  though  they  had  been  the  original  plaintiffs  in  the  actions.  The  trial 
court  in  Iowa  was  requested  to  instruct  the  jury  that,  if  the  plaintiffs 
were  not  appointed  and  qualified  as  executors  under  the  laws  of  Iowa 
at  the  commencement  of  the  action,  they  could  not  recover.  A  refusal 
of  the  instruction  was  sustained  by  the  Supreme  Court  of  Iowa,  which 
said: 

"If  they  had  not  been  made  parties  Hi  Penimylyanla,  they  conld  not  sue 
without  taking  out  letters  here.  •  •  •  Other  reasons  may  require  that 
they  should  still  take  out  letters,  in  order  to  administer  his  estate  here,  but 
these  reasons  do  not  require  it  before  suing  in  the  present  case.*' 

The  doctrine  is  more  clearly  illustrated  in  Chamberlain  v.  Wilson* 

Chamberlain,  a  citizen  of  Nebraska,  died,  holding  a  note  executed  by 

a  resident  of  Iowa,  and  secured  t^  mortgage  upon  real  property  in 

185  F.- 
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the  latter  state.  Letters  of  administration  were  issued  in  Nebraska  to 
Van  Honii  who,  in  his  representative  capacity,  took  possession  of  the 
note.  He  sent  the  note  for  collection  to  one  Wilson,  in  Iowa,  who 
collected  a  portion  thereof  from  the  maker,  and  had  the  money  in  his 
hands,  ready  to  pay  to  the  party  entitled.  A  son  of  the  deceased  took 
out  letters  of  administration  in  Iowa,  demanded  the  money  from  Wil- 
son, and  sued  him  in  that  state  upon  his  refusal  to  pay.  The  Nebraska 
administrator  filed  his  petition  as  intervener,  and  claimed  the  money. 
It  was  held  that,  as  the  foreign  administrator  took  actual  possession 
of  the  note  in  question,  embraced  it  in  his  inventory,  and  was  charged 
with  the  principal  and  primary  administration  of  the  estate,  he  was  en- 
titled to  the  further  control  of  it  and  its  proceeds,  which  he  did  not  lose 
by  sending  it  to  Iowa  for  collection.    The  court  said : 

"He  may,  In  our  opinion,  maintain  an  action  against  Wilson  for  the  pro- 
ceeds  of  the  note  collected  and  in  his  possession,  in  his  own  name,  without 
taking  out  new  letters  of  administration.  Probably,  under  the  doctrine  of 
McClure  v.  Bates,  12  Iowa,  77,  he  might  not  be  enabled  to  maintain  an 
action  as  administrator  for  the  collection  of  the  note.  But  the  note  came 
rightfully  into  his  possession  in  virtue  of  the  administration  granted  in  Polk 
county,  Nebraska.  It  was  collected,  and  the  proceeds  were  in  the  hands  of 
Wilson,  io  that  the  right  to  maintain  an  action  upon  the  note  is  not  involved." 

This  doctrine  is  elsewhere  generally  recognized.  In  Trecothick  v. 
Austin,  4  Mason,  16,  Fed.  Cas.  No.  14,164,  Mr.  Justice  Story  said: 

"But  it  is  by  no  means  clear  that,  if  Trecothick's  executors  were  now  suing, 
they  would  be  obliged  in  the  present  case  to  take  out  administration  here 
before  they  could  proceed.  The  demand  against  Ivers  or  the  defendant  [J. 
L.  Austin]  is  not  a  demand  which  accrued  in  Trecothick*s  Ufetime,  or  out 
of  any  contract  with  him.  But  it  is  a  demand  which  accrued  under  agencies 
created  by  them,  in  their  character  as  executors,  after  the  death  of  Treco- 
thick. They  might,  under  such  circumstances,  have  maintained  a  suit  in 
their  own  names  for  an  account  against  their  agent,  and  need  not  have  sued 
in  their  representative  capacity.  See  Cockerill  v.  Kynaston,  4  Term  R.  280; 
Ck>well  V.  Watts,  6  East,  405 ;  Thompson  v.  Stent  1  Taunt  S22 ;  Toll,  Ex'rs, 
bk.  8,  c.  10,  p.  430.  The  agent  would  be  estopped  to  deny  their  right  to  re- 
ceive what  he  had  collected  in  virtue  of  their  authority.  See  Nickolson  v. 
Knowles,  5  Madd.  47;  10  Yin.  Abr.  'Estoppel,'  M;  2  Ck>mp.  11." 

In  I^awrence  v.  Lawrence,  3  Barb.  Ch.  (N.  Y.)  71,  Chancellor  Wal- 
worth said : 

"As  a  general  rule,  a  foreign  executor  is  not  entitled  to  sue  in  our  courts 
without  having  proved  the  will  and  taken  out  letters  testamentary  thereon 
in  the  proper  probate  court  of  this  state.  These  rules,  however,  are  only 
applicable  to  suits  brought  by  executors  for  debts  due  to  the  testator,  or 
where  the  foundation  of  the  suit  was  based  upon  some  transaction  with  the 
testator  in  his  lifetime.  They  do  not  prevent  a  foreign  executor  from  suing 
In  our  courts  upon  a  contract  made  with  himself  as  such  executor.** 

To  the  same  effect  are  Fox  v.  Tay,  89  Cal.  339,  24  Pac  866,  26  Pac. 
897,  23  Am.  St  Rep.  474;  State  v.  Kaime,  4  Mo.  App.  479;  Tyer  v. 
Milling  Co.,  32  S.  C.  698,  10  S.  E.  1067;  Lewis  v.  Adams,  70  Cal. 
403,  11  Pac.  833,  69  Am.  Rep.  423 ;  Barton  v.  Higgins,  4  Md.  639 ; 
Rogers  v.  Hatch,  8  Nev.  36 ;  Wayland  v.  Porterfield's  Ex'r,  68  Ky. 
€38;  Barrett  v.  Barrett,  8  Me.  346;  Trotter  v.  White,  18  Miss.  (10 
Smedes  &  M.)  607 ;  Johnston  v.  WalUs,  41  Hun,  420 ;  TerreU  v.  Crane, 
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55  Tex.  81;  Griswold  v.  Railroad  Co.,  9  Fed.  797,  798;  Goodyear  v. 
Hullihan,  2  Hughes,  492,  Fed.  Cas.  No.  6,673. 

In  the  case  at  bar  the  cause  of  action  did  not  exist  in  the  lifetime 
of  the  deceased.  The  proceeds  of  the  sale  sued  for  were  never  assets 
of  her  estate.  The  employment  of  defendants  as  agents  to  make  the 
sale  of  the  land  was  by  the  plaintiffs  as  executors.  The  right  to  re- 
cover the  avails  of  any  such  sale  accrued  directly  to  the  plaintiffs,  and 
they  were  authorized  to  assert  it  in  Iowa  without  procuring  new  letters 
in  that  state. 

2.  The  allowance  of  the  amendment  of  the  petition  was  within  the 
discretion  of  the  trial  court.  The  defendants  did  not  suggest  to  the 
court  that  they  were  taken  by  surprise,  and  request  additional  time  to 
meet  the  interpolated  averment.  It  is  claimed  by  them  that  the  amend- 
ment changed  the  proceeding  from  an  action  at  law  to  a  suit  in  equity, 
but  we  are  unable  to  concur  in  that  view.  If,  as  was  charged,  the 
defendants,  whilst  their  agency  subsisted,  purchased  for  themselves 
the  land  of  their  principals,  using  the  name  of  another  for  that  pur- 
pose, and  resold  the  same  at  a  higher  price,  the  benefit  of  the  resale 
inured  to  the  principals,  and  an  action  at  law  was  maintainable  for  the 
profit  which  was  received  and  retained. 

3.  Complaint  is  made  that  the  trial  court  ignored  the  jury,  sustained 
a  motion  for  judgment,  and  rendered  judgment  thereon  «vithout  the 
mediation  of  a  verdict.  The  record,  however,  does  not  sustain  this 
contention.  The  journal  entry,  which  imports  verity,  recites  that  the 
plaintiffs  moved  the  court  to  instruct  the  jury  to  return  a  verdict; 
that  the  motion  was  sustained  by  the  court;  that,  under  the  instruc- 
tion of  the  court,  the  jury  returned  a  verdict;  and  upon  that  verdict 
the  judgment  was  rendered.  While  the  usual  and  the  better  practice, 
where  the  result  is  determined  by  the  court  as  matter  of  law,  is  that  a 
formal  verdict  in  writing  be  returned  by  the  jury,  the  absence  thereof 
is  not  fatal  to  the  validity  of  the  proceedings.  Cahill  v.  Railway,  74 
Fed.  285, 20  C.  C.  A.  184. 

4.  Bearing  in  mind  the  rules  that  control  a  court  in  its  duty  to 
submit  controverted  questions  of  fact  in  an  action  at  law  to  the 
jury,  and  in  its  duty,  equally  imperative,  to  direct  a  verdict  when 
the  state  of  the  proofs  requires  it,  we  are  of  the  opinion  that  the 
action  of  the  Circuit  Court  was  right.  It  was  shown  conclusively 
that  the  relation  of  principal  and  agent  between  the  plaintiffs  and 
the  defendants  did  not  cease  with  the  preparation  and  signing  of  the 
contract  of  sale  with  Gray.  The  defendants  had  expressly  agreed 
that,  for  the  compensation  which  they  were  to  receive,  they  would 
look  after  the  interests  of  the  plaintiffs  until  the  business  was  con- 
cluded and  the  money  fully  paid.  Moreover,  the  contract  of  sale 
which  was  signed  by  them  as  agents  of  the  plaintiffs  contained  an 
unauthorized  provision  binding  the  latter  to  the  execution  of  a  war- 
ranty deed  to  Gray.  In  that  condition  it  was  unenforceable  against 
the  plaintiffs,  nor  did  Gray  at  any  time  before  the  defendants  took 
his  place  in  the  transaction  so  obligate  himself  that  the  plaintiffs 
could  have  held  him  to  a  purchase.  The  matter  proceeded  with  the 
important  condition  respecting  the  character  of  the  deed  left  un- 
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settled  and  undetermined  by  any  obligatory  writing  signed  by 
Gray,  down  to  the  time  the  notes,  mortgage,  and  the  cash  payment 
were  sent  to  the  plaintiffs,  and  possibly  to  the  time  when,  two 
months  later,  they  struck  from  the  proposed  deed  the  clause  of  war- 
ranty, and  executed  and  returned  it  to  the  defendants.  But  before 
either  of  these  things  were  done.  Gray,  the  grantee  in  the  deed, 
had  ceased  to  have  or  claim  any  interest  whatever  in  the  prop- 
erty. Before  the  notes  and  mortgage  were  sent  to  plaintiffs,  and 
before  the  payment  on  the  purchase  price  was  made,  and  whilst  the 
trust  relation  between  the  plaintiffs  and  defendants  existed,  Gray 
came  to  the  latter,  and  expressed  regret  at  having  made  the  pur- 
chase, and  a  desire  to  withdraw  therefrom.  This  was  an  important 
fact  materially  affecting  the  interests  of  the  plaintiffs,  and  of  which 
they  were  entitled  to  be  fully  and  fairly  advised  by  their  agents. 
Whatever  of  benefit  under  the  circumstances  might  accrue  from  the 
willingness  of  Gray  to  abandon  his  purchase  or  attempted  pur- 
chase ought  not  to  have  been  secretly  reserved  by  the  agents  for 
their  own  advantage.  They  were  bound  to  the  utmost  good  faith, 
and  to  the  subordination  of  their  own  interests  to  those  of  their 
principals.  Facts  then  within  the  knowledge  of  the  defendants 
evidenced  ^t  least  a  probability  that  a  higher  price  could  be  secured 
for  the  land  than  Gray  was  to  pay,  and  the  defendants  did  pay  as  his 
successors.  It  will  not  do  to  draw  lines  too  nicely  to  aid  agents 
who  have,  during  the  existence  of  their  relation  of  trust  and  con- 
fidence, assumed  a  position  with  reference  to  the  business  in  their 
charge  which  is  antagonistic  to  their  principals.  What  we  have  said 
concerning  the  state  of  the  negotiations  when  the  defendants  took 
the  place  of  Gray  in  the  purchase  indicates  a  clear  distinction  be- 
tween the  case  at  bar  and  that  of  Robertson  v.  Chapman,  152  U.  S. 
673,  14  Sup.  Ct.  741,  38  L.  Ed.  692,  upon  which  reliance  is  placed. 
In  that  case  the  court  said : 

"The  sale  to  O'Donohoe  was  bo  far  consummated  that  neither  party  was 
at  liberty  to  undo  what  had  been  done.  O'Donohoe  executed  his  notes  for 
the  deferred  payments,  and,  his  wife  imiting  with  him,  gave  a  mortgage  to 
secnre  them.  The  notes  and  mortgage  were  delivered  to  and  accepted  by 
the  plaintiff,  who  executed  a  deed  to  O'Donohoe,  and  placed  it  in  the  hands 
of  Polk,  to  be  delivered  to  O'Donohoe  whenever  a  decree  for  the  sale  of  the 
property  was  obtained,  and  upon  the  payment  of  the  $1,000  stipulated  to  be 
paid  in  cash.  So  that,  at  the  time  Polk  took  the  property  from  O'Donohoe, 
it  was  not  in  the  power  either  of  the  plaintiff  or  of  0*Donohoe  to  rescind 
the  contract  between  themselves,  and  Polk's  agency  for  the  sale  of  the  prop- 
erty had,  in  every  material  sense,  terminated.  Nothing  then  stood  in  the 
way  either  of  O'Donohoe's  agreeing  that  Polk  should  take  the  property, 
or  of  Polk's  becoming  a  purchaser  from  him.  If  the  sale  to  O'Donohoe 
was  an  actual  sale,  in  good  faith,  so  far  as  Polk  had  any  agency  In  effecting 
it — ^If  the  contract  between  the  plaintiff  and  O'Donohoe  had  been  so  far  exe- 
cuted at  the  time  Polk  took  O'Donohoe's  place  in  the  purchase  that  it  could 
not  be  rescinded  by  either  party  to  it — then  Polk's  agency  in  selling  the 
iwoperty  did  not  prevent  him  from  purchasing  from  O'Donohoe." 

The  foregoing  being  sufficient  for  the  disposition  of  this  conten- 
tion of  the  defendants,  we  need  not  determine  whether,  aside  from 
the  nonexistence  of  a  binding  contract  of  sale  when  the  rights  of 
Gray  were  taken  over  by  the  defendants,  the  action  of  the  Circuit 
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Court  was  or  was  not  justified  by  other  features  of  the  case.    The 
sale  finally  made  by  the  defendants  at  the  advanced  price  should 
therefore  be  held  to  have  been  made  by  them  as  agents,  and  for  the 
benefit  of  their  principals. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


MUTUAL  LIFE  INS.  00.  v.  KEEN. 

(Circuit  Court  of  Appeals,  Third  Circuit    February  2,  1905.) 

Na8f. 

1.  LlTB   InSUBANOB— ACTTIOlf   ON    POLTCT— AVFIDAyiT    OV   DkFENSC. 

The  statement  of  claim  in  an  action  to  recover  life  insurance  set  out  a 
proTisional  policy  issued  by  defendant  to  the  decedent,  insuring  him  for 
the  term  of  90  days,  and  which  recited  that  he  had  made  application  for 
a  permanent  policy,  and  the  receipt  from  him  of  the  amount  of  one 
year's  premium  thereon ;  that  the  company  should  have  the  right  to  ter- 
minate the  provisional  policy  at  any  time  on  notice  and  repayment  of  the 
premium  received,  but  that  if  the  application  was  accepted  a  permanent 
policy  should  be  Issued  as  soon  as  might  be,  and  the  amount  received 
should  be  allowed  in  payment  of  the  first  premium  thereon.  The  state- 
ment then  alleged  that  the  provisional  policy  had  not  been  terminated  by 
notice,  nor  had  any  part  of  the  premium  paid  been  returned,  but  that 
after  the  expiration  of  the  90  days  the  insured  demanded  a  permanent 
policy  or  the  return  of  the  premium,  and  was  told  by  defendant  that 
his  application  had  been  accepted,  and  a  permanent  policy  would  be  de- 
livered in  due  course  of  mail,  but  that  such  policy  had  not  been  deliv- 
ered at  the  time  of  the  death  of  insured,  which  occurred  shortly  after- 
ward. Held,  that  plaintiff's  cause  of  action  did  not  rest  upon  the  pro- 
visional policy,  which  had  expired  by  its  terms,  but  solely  upon  a  con- 
tract for  permanent  insurance,  created  either  by  the  issuance  of  a  policy 
or  the  acceptance  of  the  application  before  the  death  of  the  applicant, 
which  gave  him  a  right  to  demand  the  policy,  and  that  an  affidavit  of 
defense  explicitly  denying  that  such  policy  had  been  issued,  or  that  the 
application  had  been  accepted,  or  that  defendant  had  ever  so  stated, 
went  to  the  whole  of  plaintiff's  claim,  and  was  sufficient 

2.  PLBADINO— <:;0NSTBt7CTI0N   OT  AFFIDAVIT  OF  DEFENSE. 

The  office  of  an  affidavit  of  defense,  under  the  law  of  Pennsylvania,  is 
to  prevent  a  summary  judgment  and  it  is  not  to  be  subjected  to  close 
technical  examinatioiL  The  law  may  not  be  so  construed  as  in  effect 
to  deprive  a  defendant  of  the  right  to  present  disputed  questions  of 
fact  or  law  to  a  court  and  Jury  for  determination  by  the  orderly  and  es- 
tablished Judicial  procedure. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 
For  opinion  below,  see  131  Fed.  659. 

Charles  P.  Sherman  and  John  G.  Johnson,  for  plaintiff  in  error. 
Francis  S.  Laws,  for  defendant  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  J.  Suit  was  brought  in  the  court  below  by  the  defend- 
ant in  error,  hereinafter  called  the  plaintiff,  against  the  plaintiff  in 
error,  hereinafter  called  the  defendant,  to  recover  upon  an  alleged 
contract  of  life  insurance,  in  her  favor,  between  her  husbandi  John 
Este  Keen,  and  the  defendant  company. 
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To  the  statement  of  claim  filed  by  the  plaintiff,  affidavits  of  de- 
fense, original,  amended  and  supplemental,  were  filed  by  the  de- 
fendant, and  thereafter,  upon  motion  of  the  plaintiff,  a  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense,  was,  after  hear- 
ing and  argument,  made  absolute,  and  judgment  entered  for  the 
plaintiff  for  $4,850,  etc.  The  following  facts,  as  alleged  in  the  state- 
ment of  claim  and  in  the  affidavits  of  defense,  are  disclosed  by  the 
record : 

Prior  to  November  4, 1902,  John  Este  Keen,  a  citizen  of  the  Unit- 
ed States,  while  residing  in  Constantinople,  Turkey,  made  his  ap- 
plication to  the  Mutual  Life  Insurance  Company  of  New  York,  the 
defendant,  for  a  policy  of  insurance  upon  his  life,  in  the  sum  of 
il,000  sterling,  upon  the  20-year  endowment  plan,  in  favor  of  his 
wife,  the  said  plaintiff.  On  or  about  November  4,  1902,  the  said 
defendant,  through  its  agent  and  general  manager  for  the  Levant, 
in  Paris,  issued  to  the  said  John  Este  Keen  its  provisional  policy, 
insuring  his  life,  for  the  benefit  of  his  wife,  the  said  plaintiff,  for  a 
period  of  90  days,  in  the  amount  and  upon  the  plan  applied  for, 
receiving  therefor  an  amount  equal  to  the  annual  premium  for  such 
insurance.  The  said  provisional  policy,  made  part  of  the  statement 
of  claim,  is  as  follows : 

"^he  Mutual  life  Insurance  Oompany  of  New  Tork. 

"Age  49  years.  Amount  £1,000. 

"20  Tear  Bndowment;  20  Tear  Distribution. 
"James  W.  Seymour,  Jr.,  General  Bianager  for  the  Lerant,  17  Ayenue  De 

L'Opera,  Paris. 

"In  consideration  of  tbe  application  for  this  provisional  policy  which  Is 
hereby  made  a  part  of  the  contract  and  of  sixtf-one  pounds  two  shillings 
and  four  pence,  the  Mutual  Life  Insurance  Oompany  of  New  Tork  does  in- 
sure the  life  of  John  Este  Keen  for  the  sum  of  one  thousand  pounds  sterling, 
in  fSTor  of  his  wife  Hannah  Mills  Keen  for  the  term  of  ninety  days  from  date, 
to  wit,  until  the  2d  day  of  February,  1008,  subject  to  the  usual  terms  of 
said  company's  policies.  It  Is  expressly  stipulated  that  if  the  officers  of  said 
company  at  New  Tork  shall  not  agree  to  continue  the  insurance  during 
the  said  ninety  days  they  may  terminate  said  Insurance  at  any  time  prior 
to  the  expiration  f>f  said  ninety  days  by  maOlng  a  registered  letter  to  the 
said  J,  B.  Keen,  informing  him  of  their  decision,  and  said  insurance  shall 
thereupon  become  null  and  Toid.  In  such  a  case  this  proyisional  policy  shall 
become  null  and  void,  and  shall  be  returned  to  the  company  at  Paris,  against 
reimbursement  of  the  sum  paid.  If,  on  the  other  hand,  the  application  for 
insurance  is  accepted  by  the  officers  of  said  company,  at  New  Tork,  a  perma- 
nent policy  shall  be  made  out  and  deliyered  to  the  insured  as  soon  as  may 
be,  and  the  amount  herein  acknowledged  to  hare  been  received  by  the 
company  in  exchange  for  this  provisional  policy  shall  be  allowed  in  payment 
of  first  premium  on  said  insurance. 

"In  witness  whereof,  the  said  the  Mutual  life  Insurance  Oompany  of 
New  Tork  has  caused  this  provisional  policy  to  be  signed  in  duplicate,  by  its 
President  and  Secretary,  at  its  Home  Office  in  the  City  of  New  Tork,  and  to  be 
countersigned  at  Paris  by  James  W.  Seymour,  Jr.,  its  General  Manager  for 
the  Levant,  on  this  4th  day  of  November  in  the  year  1002,  and  signed  by  the 
insured.  Richard  A.  McCurdy,  President 

"[Seal]    W.  J.  Baston,  Secretary. 

"Countersigned  by  James  W.  Seymour,  Jr.,  General  Manager  ft>r  the  Levant 

"John  Este  Keen,  the  Insured." 

This  provisional  policy  expired  by  its  own  limitation  February 
2, 1903,  the  officers  of  the  defendant  company  not  having  exercised 
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their  right  to  terminate  said  insurance  at  any  time  prior  to  the  ex- 
piration of  the  said  90  days.  The  statement  of  claim  contains  the 
following  averment : 

"And  the  plaintiff  aTers  upon  information  and  belief  that  at  no  time  during 
the  said  ninety  days  or  afterwards  did  the  defendant  ever  terminate  the  said 
policy,  or  mail  a  registered  or  other  letter  to  the  said  insured,  informing  him 
of  their  decision  so  to  do.  That  in  the  latter  part  of  February,  1903,  after  the 
said  ninety  days  had  expired,  the  said  insured,  by  his  agent,  made  a  de- 
mand upon  the  defendant  at  Constantinople,  Turkey,  for  a  permanent  policy 
of  insurance  to  be  issued  in  pursuance  of  said  provisional  policy,  or  a  return 
of  the  premium  of  $295.82  which  had  been  paid  therefor.  The  defendant 
refused  to  return  said  premium,  and  adirised  the  said  insured'  that  his  appli- 
cation for  a  permanent  policy  had  been  accepted  by  the  home  office  of  the 
defendant  In  New  York,  U.  S.  A.,  and  that  a  permanent  policy  would  be  de- 
livered in  due  course  of  mail.  The  defendant  has  never  returned  or  offered 
the  return  of  the  said  premium,  but  still  retains  the  same." 

John  Este  Keen  died  March  26, 1903.  The  plaintiff  avers  that  im- 
mediately thereafter,  the  defendant  company  was  notified  of  the 
said  death,  and  claim  made  for  the  amount  alleged  to  be  due  "un- 
der said  policy,"  and  "that  by  reason  of  the  premises,  the  said  John 
Este  Keen  was,  on  the  26th  day  of  March,  1903,  insured  in  the  de- 
fendant company  in  the  sum  of  il,000  sterling,  ♦  ♦  ♦  payable 
to  the  plaintiff  as  the  wife  of  said  insured  and  as  the  beneficiary 
named  in  the  policy  of  insurance,  and  which  said  sum  the  defend- 
ant has  refused  and  still  refuses  to  pay." 

The  material  parts  of  the  said  affidavit  of  defense,  amended  and 
supplemental,  filed  by  the  defendant,  are  as  follows: 

"That  •  •  •  defendant  has  a  just,  true,  full  and  legal  defense  to  the 
whole  of  the  plaintiff's  claim  of  the  following  nature  and  character,  to  wit: 

"That  no  contract  of  insurance  existed  between  the  defendant  and  John 
Bste  Keen  at  the  time  of  his  death,  to  wit,  March  20, 1903,  and  that  defendant 
owes  plaintiff  nothing.** 

It  then  sets  forth  the  provisional  policy,  above  recited,  as  issued 
from  the  office  of  its  general  manager  for  the  Levant,  in  Paris,  No- 
vember 4,  1902,  and  avers : 

''That  said  provisional  policy  lapsed  by  its  own  terms  February  2,  1903, 
•n  which  date  all  defendant's  liability  under  said  policy  ceased. 

"That  defendant  did  not  exercise  its  right  to  terminate  said  insurance 
prior  to  the  expiration  of  said  ninety  days,  nor,  on  the  other  hand,  was  the 
application  for  Insurance  accepted  by  the  officers  of  said  company  at  New 
York,  and  no  permanent  policy  was  ever  delivered  to  said  John  Bste  Keen, 
and  no  contract  of  insurance,  other  than  the  said  ninety  day  provisional 
policy  No.  100,110,  which  lapsed  by  its  own  terms  February  2,  1903,  as  aJCore- 
said,  was  ever  entered  into  by  defendant  with  said  John  Bste  Keen. 

•  •  •  mm  m  m  m  m 

'*That  the  plaintiff,  in  her  statement  of  claim  heretofore  filed  in  this  case, 
avers  as  follows:  'The  defendant  refused  to  return  said  premium,  and  ad- 
vised the  said  insured  that  his  application  for  a  permanent  policy  had  been 
accepted  by  the  home  office  of  the  defendant  in  New  York,  U.  S.  ▲.,  and  that 
a  permanent  policy  would  be  delivered  in  due  course  of  mail.' 

"That  it  is  not  true  either  that  the  defendant  refused  to  return  said  pre- 
mium, or  that  the  defendant  advised  the  said  insured  that  his  application 
for  a  permanent  policy  had  been  accepted  by  the  home  office  of  the  defendant 
in  New  York,  U.  S.  A.,  or  that  a  permanent  policy  would  be  delivered  in  due 
course  of  mail. 

"That  on  the  contrary,  the  defendant,  acting  through  its  officers  at  New 
York,  deemed  the  information  given  to  it  by  John  Bate  Keen  concerning 
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certain  matters  In  his  application  for  a  permanent  policy  of  Insur^ce  to  be 
unsatisfactory,  and  refused  to  make  any  permanent  insurance  or  to  cause 
any  permanent  Insurance  policy  to  be  delivered,  until  it,  by  its  officers  in 
New  York,  should  be  satisfied  concerning  the  matters  involyed,  which  it 
deemed  material  and  which  were  actually  material  to  the  transaction.  It 
directed  the  director  general  for  the  Levant,  at  Paris,  France,  to  deliver  no 
permanoit  policy  to  said  Keen  until  it,  the  defendant,  by  its  officers  at  New 
York,  should  be  satisfied  concerning  said  material  matters. 

'That  neither  the  defendant,  nor  its  officers  in  New  York,  did  accept  the 
application  of  said  John  BSte  Keen  for  a  permanent  policy,  and  never  agreed 
or  authorized  any  one  to  express  its  agreement  to  the  Issuance  of  such  per- 
manent policy. 

**That  before  the  death  of  the  said  John  Bete  Keen,  it,  the  defendant,  by 
its  officers  in  New  York,  became  satisfied  that  it  had  been  deceived  in  said  ma- 
terial matters,  and  forthwith,  without  delay,  by  cable  and  by  mall,  notified  its 
said  director  general  for  the  Levant,  in  Paris,  not  to  deliver  any  permanent 
policy  to  said  John  Este  Keen,  and  to  return  to  said  Keen  the  premium  which 
he  had  paid  upon  the  provisional  policy  which  had  been  issued,  and  which 
had  expired  by  its  own  limitation. 

"That  after  the  said  John  Este  Keen  had  made  his  said  application  for 
insurance,  a  letter  was  addressed  te  him  at  Ck>n8tantinople,  Turkey,  where 
he  then  resided,  by  the  defendant's  said  director  general  for  the  Levant,  at 
Paris,  in  which  he,  said  Keen,  was  informed  that  before  issuing  any  policy 
the  company,  defendant,  would  require  from  him  a  satisfactory  stetement  to 
the  effect  that  he  had  never  applied  to  any  other  insurance  company  or  asso- 
ciation for  a  life  policy  which  had  been  refused. 

"That  said  Keen  wrote  a  letter  from  Ck>nstantinople,  addressed  to  said 
company's  director  general  for  the  Levant,  at  Paris,  dated  February  12,  1003, 
in  which  he  said:  'I  beg  to  say  that  I  have  never  made  application  for  in- 
surance to  any  other  company,  and  have  thus  not  been  refused.' 

"That  said  representetlon  was  false,  though  the  fact  that  it  was  false  was 
not  known  to  said  director  general  for  the  Levant 

'"That  the  said  application  by  said  Keen  for  insurance,  which  was  dated 
November  4,  1902,  and  which  was  acknowledged  by  him  to  be  the  basis  of  his 
provisional  contract  for  insurance,  conteined  false  answers  to  certain  ques- 
tions put  to  him,  which  answers  were  warranted  to  be  true.  These  answers 
concerned  matters  material  to  the  contract,  which  were  subsequently  dis- 
covered by  the  defendant  to  have  been  false.  Th^  were  believed  by  it  at  the 
time  they  were  made  to  be  true. 

"Amongst  these  false  answers  in  said  application  was  an  answer  which  un- 
truthfully steted  that  he  had  never  been  declined  as  an  applicant  for  in- 
surance by  any  other  company.  As  the  defendant  is  informed,  believes  and 
expecte  to  be  able  to  prove,  said  Keen  had  applied  antecedently  to  this  repre- 
sentetlon to  another  insurance  company  for  insurance,  and  had  been  by  it 
declined. 

*'In  said  application,  in  answer  to  a  question  as  to  the  name  and  address 
of  the  physician  last  consulted  by  the  applicant,  he  replied :  'Dr.  Patterson ;' 
also  that  said  physician  had  been  consulted  by  the  applicant  one  year  ante- 
cedently to  the  application,  and  that  the  nature  of  the  complaint  concern- 
ing which  said  physician  had  been  consulted  was  indigestion. 

"In  said  application,  in  answer  to  a  question  requiring  disclosure  of  full 
partlcillars  of  any  other  illness  or  injury  he  had  had,  gi^ng  the  date,  dura- 
tion and  remaining  effecte,  iif  any,  said  applicant  falsely  answered:  'Never 
seriously  ill ;'  whereas,  as  defendant  is  informed,  believes  and  expecte  to  be 
able  to  prove,  the  said  Keen,  in  May,  1902,  was  operated  upon  for  tubercular 
orchitis  by  a  physician  other  than  the  said  Dr.  Patterson. 

"All  of  which  above-recited  facte  the  company  defendant  believes  to  be 
true  and  expecte  to  prove  tipon  the  trial  of  this  cause." 

In  the  opinion  of  the  court  below  these  afiidavite  did  not,  in  any  or 
all  of  the  particulars  as  above  recited,  set  forth  a  sufficient  defense 
to  the  plaintiff's  claim.    To  the  judgment  thereupon  entered,  for 
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want  of  a  sufficient  affidavit  of  defense,  this  writ  of  error  has  been 
taken. 

We  think  the  learned  judge  of  the  court  below  was  in  error  in 
the  view  taken  by  him  of  these  affidavits,  and  in  the  entry  of  said 
judgment.  The  fundamental  error  in  this  case  is  due  to  the  con- 
struction cpven  by  the  court  below  to  the  scope  and  effect  of  the 
provisional  contract  of  insurance.    The  court  in  its  opinion  says : 

*'The  proTlslonal  policy  was  issued  for  three  months,  which  was  to  be 
merged  into  a  permanent  policy  at  the  end  thereof,  unless  the  company  found 
reasons  during  that  time  for  terminating  the  insurance,  when  the  provisional 
policy  was  to  become  null  and  void  at  the  same  time,  upon  the  receipt  of 
notice.  No  notice  was  given,  and  we  think,  therefore^  at  the  end  of  the  ex- 
piration of  the  provisional  policy  the  Insured  bad  a  right  to  assume  from 
the  language  of  his  provisional  policy,  that  his  permanent  policy  took  effect, 
unless  otherwise  notified.  •  •  •  We  think,  therefore,  for  these  reasons, 
that  the  decedent  was  insured  at  the  time  of  his  death,  whether  defendant 
had  actually  executed  and  delivered  the  policy  or  not  -He  was  entitled  to 
the  policy  under  the  contract;  no  money  had  been  returned,  nor  had  the 
insurance  been  terminated,  in  accordance  with  the  provisions  in  the  agree- 
ment, and  its  failure  to  carry  out  its  part  of  the  contract,  by  not  executing 
the  permanent  policy  of  insurance,  does  not  relieve  it  from  liability.** 

This  is,  we  think,  a  misconception  of  the  meaning,  force  and  effect 
of  the  provisional  policy,  and  the  stipulations  contained  therein. 
The  defendant  is  a  New  York  corporation,  doing  business  in  va- 
rious foreign  cities,  through  general  agents  and  managers,  among 
others  ii  Constantinople,  through  its  general  manager  in  Paris. 
It  is  quite  obvious  that  residents  of  such  far  away  places,  who  are 
applicants  for  insurance,  would,  in  ordinary  course  of  business,  have 
to  submit  to  noninsurance  through  a  considerable  period  while  their 
applications  were  being  transmitted  to  the  home  company  for  in- 
vestigation and  consideration.  It  therefore  requires  no  explana- 
tion to  understand  how  the  device  of  a  provisional  policy,  to  re- 
main in  force  during  such  period  as  will  reasonably  cover  the  de- 
lays involved  in  the  transactions  aforesaid,  allows  the  company  to 
conduct  its  foreign  business  in  competition  with  foreign  compa- 
nies. The  applicant  has  the  benefit  of  immediate  insurance,  while 
his  application  is  being  considered,  and  the  company  assumes  an 
unconsidered  risk  for  a  short  period  of  time.  By  this  arrangement, 
the  home  company  may  give  to  the  proposed  risk  the  mature  in- 
vestigation and  consideration  required,  and  accept  or  reject  the  same, 
according  as  its  judgment  may  be  affected  by  such  investigation  and 
consideration,  in  the  latter  case  returning  the  premium  received,  or 
such  part  thereof  as  may  not  be  applicable  to  the  provisional  policy. 

This  general  purpose  we  read  in  the  provisional  policy,  as  re- 
cited in  the  statement  of  claim  and  affidavits  of  defense.  It  con- 
tains, first,  a  provision  for  immediate  insurance  "for  the  term  of  90 
days  from  date,  to  wit,  until  the  second  day  of  February,  1903"; 
second,  a  provision  that  the  company  may  terminate  such  imme- 
diate insurance  before  the  end  of  90  days,  at  its  own  option,  in 
which  case  the  "provisional  policy  shall  become  null  and  void  and 
shall  be  returned  to  the  company  at  Paris  against  reimbursement 
of  the  sum  paid";  third,  a  provision  for  the  issuance  of  a  permanent 
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policy,  if  the  application  for  insurance  is  accepted  by  the  officers 
of  said  company  at  New  York.  It  is  quite  clear,  then,  that  this  pro- 
visional policy  might  have  been  terminated,  either  by  the  expira- 
tion of  the  90  days,  on  February  2,  1903,  or  prior  thereto  if  the  com- 
pany should  choose  not  to  continue  the  insurance,  and  should  no- 
tify, by  registered  letter,  the  applicant  to  that  effect.  In  the  case 
at  bar,  the  provisional  policy  was  terminated  by  expiration  of  its 
term.  It  then  remained  for  the  insurance  company  to  accept  or 
not  the  application  for  insurance.  In  the  former  case,  it  would  be 
due  to  the  insured  that  a  permanent  policy  be  made  out  and  de- 
livered as  soon  as  might  be. 

The  case  of  the  plaintiff  then  stands,  as  stated  by  herself,  thus : 
The  provisional  policy  had  expired  by  its  own  limitation  on  Feb- 
ruary 2,  1903,  the  insured,  her  husband,  not  having  died  while  it 
was  in  force.  Her  claim  against  the  company  must  then  rest  upon, 
either  the  fact  that  a  permanent  policy  had  been  issued  prior  to  his 
death,  or  that  his  application  had  been  accepted  by  the  company, 
whether  during  the  continuance  of  the  provisional  policy  or  after 
its  termination,  such  acceptance  imposing  upon  the  company  the 
obligation  to  make  out  and  deliver  the  policy,  and  giving  to  the 
insured  the  right  to  demand  and  receive  the  same.  That  such  con- 
struction was  placed  upon  the  stipulation  of  the  provisional  policy 
by  the  plaintiff,  is  plain  from  the  following  averment  of  her  state- 
ment of  claim.    We  again  quote  it : 

"That  In  the  latter  part  of  February,  1908,  after  the  said  ninety  days  had 
expired,  the  said  insured,  by  his  agent,  made  a  demand  upon  the  defendant 
at  Constantinople,  Turkey,  for  a  permanent  policy  of  insurance  to  be  issued 
in  pursuance  of  said  provisional  policy,  or  a  return  of  the  premium  of  $295.82 
which  had  been  paid  therefor.  The  defendant  refused  to  return  said  pre- 
mium, and  advised  the  said  insured  that  his  application  for  a  permanent 
policy  had  been  accepted  by  the  home  office  of  the  defendant  in  New  Tork, 
U.  S.  A.,  and  that  a  permanent  policy  would  be  delivered  in  due  course  of 
mail.  The  defendant  has  never  returned  or  offered  the  return  of  the  said 
premium,  but  still  retains  the  same." 

Upon  this  averment  of  fact,  the  plaintiff  rests  the  conclusion,  that 
"by  reason  of  the  premises,  the  said  John  Este  Keen  was,  on  the 
26th  day  of  March,  1903,  insured  in  the  defendant  company,"  etc. 
This  is  the  essential  averment  of  the  plaintiff's  case, — ^the  substan- 
tive cause  of  action.  If  this  is  sufficiently  denied  by  the  defendant 
in  its  affidavit  of  defense,  the  plaintiff  is  not  entitled  to  judgment, 
but  must  go  to  trial  in  due  course  before  a  court  and  jury.  X,et  us 
see,  then,Tiow  defendant  in  its  affidavit,  amended  and  supplemen- 
tal, deals  with  this  crucial  statement  of  plaintiff's  claim.  The 
amended  affidavit  of  defense  says: 

*'That  no  contract  of  insurance  existed  between  the  defendant  and  John 
Este  Keen  at  the  time  of  his  death,  to  wit,  March  26,  1908,  and  that  defend- 
ant owes  plaintiff  nothing.  •  •  •  That  said  provisional  policy  lapsed 
by  its  own  terms  February  2,  1908,  on  which  date  all  defendant's  liability 
under  said  policy  ceased.  That  defendant  did  not  exercise  its  right  to  ta> 
minate  said  insurance  prior  to  the  expiration  of  said  ninety  days,  nor,  on  the 
other  hand,  was  the  application  for  insurance  accepted  by  the  officers  of  said 
company  at  New  York,  and  no  permanent  policy  was  ever  delivered  to  said 
John  Bate  Keen,  and  no  contract  of  insurance,  other  than  the  said  ninety  day 
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provisional  policy  No.  100,110,  wblch  lapsed  by  Ita  own  terms  Febrnary  S, 
]003,  as  aforesaid,  was  ever  entered  Into  by  defendant  with  said  Jobn  Bste 
Keen." 

In  the  supplemental  affidavit  of  defense  the  defendant,  as  already 
quoted,  says: 

'That  the  plaintiff,  In  her  statement  of  claim  heretofore  filed  in  this  case, 
arers  as  follows:  The  defendant  refused  to  return  said  premium,  and  ad- 
vised the  said  insured  that  his  application  for  a  permanent  policy  had  been 
accepted  by  the  home  office  of  the  defendant  in  New  York,  U.  S.  A.,  and  that 
a  permanent  policy  would  be  delivered  in  due  course  of  mail.' 

'*That  it  is  not  true  either  that  the  defendant  refused  to  return  said  pre- 
mium, or  that  the  defendant  advised  the  said  insured  that  his  application  for 
a  permanent  policy  bad  been  accepted  by  the  home  office  of 'the  defendant  in 
New  York,  U.  8.  A.»  or  that  a  permanent  policy  would  be  delivered  in  due 
course  of  mail 

"That  on  the  contrary,  the  defendant,  acting  through  its  officers  at  New 
York,  deemed  the  Information  given  to  it  by  John  Bste  Keen  concerning  cer- 
tain matters  in  his  application  for  a  permanent  policy  of  insurance  to  be  un- 
satisfactory, and  refused  to  make  any  permanent  insurance  or  to  cause 
any  permanent  Insurance  policy  to  be  delivered,  until  it,  by  its  officers  in 
New  York,  should  be  satisfied  concerning  the  matters  involved,  which  it 
deemed  material  and  which  were  actually  material  to  the  transaction.  It 
directed  the  director  general  for  the  Levant,  at  Paris,  France,  to  deliver  no 
permanent  policy  to  said  Keen  until  it,  the  defendant,  by  its  officers  at  New 
York,  should  be  satisfied  concerning  said  material  matters. 

"That  neither  the  defendant,  nor  its  officers  in  New  York,  did  accept  the 
^plication  of  said  John  Bste  Keen  for  a  permanent  policy,  and  never  agreed 
or  authorized  any  one  to  express  its  agreement  to  the  issuance  of  such  perma- 
nent policy." 

An  affidavit  of  defense  could  not  contain  a  fuller  or  more  ex- 
plicit denial  of  plaintiff's  statement  of  claim  and  cause  of  action, 
than  does  the  affidavit  of  the  defendant  in  this  case.  The  cate- 
gorical statement  is  made  by  plaintiff,  that  the  application  of  her 
husband  was  accepted  by  the  company,  and  therefore,  pursuant  to 
the  stipulation  of  the  provisional  policy,  it  was  bound  to  issue  as 
speedily  as  possible  a  permanent  policy,  the  conclusion  of  law  fol- 
lowing, that  by  reason  of  the  premises,  a  contract  of  insurance  ex- 
isted between  the  defendant  company  and  the  said  John  Este  Keen 
at  the  time  of  his  death.  To  this  categorical  statement  there  is  a 
categorical  denial,  which  requires  neither  amplification  nor  ex- 
planation. It  goes  to  the  whole  cause  of  action,  and  puts  the  plain- 
tiff upon  proof  of  her  case  in  the  orderly  process  of  a  jury  trial. 

The  affidavit  of  defense  law  of  Pennsylvania  may  not  be  so  con- 
strued as,  in  effect,  to  deprive  a  defendant  of  the  right  to  present 
disputed  questions  of  fact  or  law  to  a  court  and  jury  for  determi- 
nation by  the  orderly  and  established  judicial  procedure.  Such  a 
result  might  well  amount  to  a  deprivation  of  property  without  due 
process  of  law. 

Mr.  Justice  Mitchell,  in  speaking  for  the  Supreme  Court  of  Penn- 
sylvania in  the  recent  case  of  Andrews  v.  Blue  Ridge  Packing  Co., 
206  Pa.  370,  65  Atl.  1059,  thus  clearly  defines  the  office  of  an  affi- 
davit of  defense  and  the  essential  character  of  its  required  state- 
ments : 

'*An  affidavit  of  defense  should  set  forth  fully  and  fairly,  facts  sufficient 
to  show  prima  fade,  a  good  defuse,  and  if  it  fails  to  do  so,  either  from  omi*- 
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Blon  of  essential  facts,  or  manifest  eTasiyeness  in  the  mode  of  statement,  it 
will  be  insufficient  to  prevent  judgment  But  if  not  deficient  in  either  of  these 
respects,  and  on  its  face  fairly  setting  forth  a  prima  facie  defense,  it  is  not 
to  be  subjected  to  close  technical  examination  as  if  it  was  a  special  plea  de- 
murred to.  Its  office  is  to  prevent  a  summary  Judgment  and  for  that  purpose 
a  showing  of  a  defense,  with  certainty  to  a  common  intent,  is  sufficient" 

It  is  manifest  that  a  defense  resting  on  a  denial  of  the  existence 
of  the  fact  or  facts  upon  which  the  plaintiff  predicates  his  claim, 
does  not  require  or  permit  the  amplification  necessary  where  af- 
firmative defenses  are  set  up,  and  in  neither  case  is  it  necessary 
or  proper  to  state  the  evidence  in  support  of  the  defense  so  asserted. 
If  the  denial  is  full  and  complete,  and  goes  to  the  whole  of  the  plain- 
tiff's claim,  it  is  sufficient.  A  summary  judgment,  notwithstand- 
ing such  a  sworn  defense,  is  not  countenanced  in  reason  or  in  law. 

Without  passing  upon  the  question  whether  the  learned  judge  of 
the  court  below  should  have  attempted,  upon  a  motion  for  sum- 
mary judgment,  to  construe  the  stipulations  of  the  provisional  pol- 
icy, or  have  left  the  same  to  be  considered  and  passed  upon  at  the 
trial,  it  seems  to  us  clear  that  the  construction  actually  placed  upon 
said  policy  was  not  the  correct  one,  and  that  he  erred  in  saying 
that  a  fair  construction  of  the  contract  entitled  the  insured  to 
assume  that  his  insurance  was  accepted."  Nor  is  the  conclusion 
justified,  that  the  provisional  policy  for  three  months  was  to  be 
merged  in  a  permanent  policy  at  the  end  of  that  period,  unless  the 
company  found  reasons  during  that  time  for  terminating  the  insur- 
ance;" nor  that  because 'no  notice  was  given  during  the  three 
months  to  terminate  the  provisional  policy  at  the  expiration  there- 
of, the  insured  had  a  right  to  assume  from  its  language  "that  his 
permanent  policy  took  effect,  unless  otherwise  notified."  As  we 
have  already  stated,  the  plaintiff's  statement  of  her  claim  is  based 
upon  a  different  theory,  as  to  the  meaning  of  the  stipulation  of  the 
provisional  policy  to  that  thus  advanced  by  the  court  below,  and  is 
consistent  with  our  own  interpretation  thereof.  As  this  is  the  vital 
point  of  the  whole  case,  it  is  unnecessary  to  consider  the  other  de- 
fenses to  the  plaintiff's  action,  arising  out  of  the  averment  in  the 
affidavits  of  defense,  that  false  answers  were  made  by  the  applicant 
in  his  application,  upon  the  truth  of  which  the  permanent  policy, 
as  well  as  the  provisional,  was  to  be  issued. 

The  judgment  of  the  court  below  is  set  aside,  and  the  case  re- 
manded to  that  court  for  further  proceedings  consistent  with  this 
opinion. 


In  re  SHOBSMITH. 

(Oircuit  Ck>urt  of  Appeals,  Seventh  Circuit    January  8,  1000.) 

Na  1,000. 

1.  BaNKBXJPTOT— IRBOLVENOT  — FRAUDULBRT    CONVETAlf OI  —  FEOOEBDS-OOII- 
OSAUOCNT. 

Where  a  bankrupt  made  a  fraudulent  conveyance  of  cotain  of  his  prop- 
erty, receiylng  $4,500  in  cash,  which  at  the  time  of  the  filing  of  an  in* 
voluntary  bankruptcy  petition  against  him  he  had  retained  for  several 
months,  and  he  did  not  inform  the  court  wliere  or  how  it  was  kept,  but 
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declared  that  since  the  filing  of  the  petition  he  had  Inrested  it  in  distant 
states,  such  sum  should  be  treated  as  "concealed  assets,"  and  deducted 
from  his  available  assets,  for  the  purpose  of  determining  his  insolvency. 

2.   SAICB— SXGUBBD  NOTES. 

Where  a  farm  subject  to  a  mortgage  to  secure  an  alleged  bankruptfs 
note  was  fraudulently  conveyed  to  his  brother  by  a  quitclaim  deed,  the 
grantee  secured  a  mere  equity  of  redemption,  and,  not  being  personally 
liable  for  the  mortgage  debt,  such  debt  was  chargeable  as  a  liability  of 
the  bankrupt,  in  determining  his  insolvency. 

8.  SUHB— COUBTS— JXTBISDIcnON— PSTITION— AMKNDMXXrr. 

Where  a  court  of  bankruptcy  had  jurisdiction  of  the  parties  and  sub- 
ject-matter and  exclusive  jurisdiction  of  the  proceedings,  the  fact  that 
the  first  Involuntary  petition  filed  was  defective  for  want  of  equity  did 
not  deprive  the  court  of  jurisdiction  to  permit  a  sufficient  amended  peti- 
tion to  be  filed  more  than  four  months  after  the  last  fraudulent  transfer 
of  property  by  the  bankrupt,  alleged  as  the  act  of  bankruptcy. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 
In  Bankruptcy. 

Eugene  Gamett,  for  appellant. 
Elmer  D.  Brothers,  for  appellee. 

Before  JENKINS,  GROSSCUP.  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge.  Upon  petition  and  answer  in  a  pe- 
tition in  involuntary  bankruptcy,  charging  insolvency  and  convey- 
ances of  property  with  intent  to  hinder,  delay,  and  defraud  credit- 
ors, the  issue  was  referred  for  hearing.  The  referee  reported  that 
the  conveyances  were  fraudulent  as  to  creditors,  that  Shoesmith 
was  insolvent,  and  recommended  an  adjudication  of  bankruptcy. 

The  financial  condition  of  the  alleged  bankrupt  was  thus  sched- 
uled b>  the  referee : 

Assets. 

1.  Cash,  part  of  proceeds  of  real  estate  sold 94,500  00 

2.  Stock  in  lowa-Loulslana  Land  &  Lot  Ck)mpaDy 1,000  00 

8.    Beat  ou  Open  Board  of  Trade 500  00 

4.  Grain  and  stock  on  farm 1,500  00 

5.  Tender  in  hands  of  W.  N.  Cronkrlte 22  50 

8.    One-half  rents  of  foreclosed  property  during  redemption 

period  89  41 

$7,561  91 

7.  Deduct  cash  concealed 4,600  00 

$3,061  91 
Uabilitles. 

1*    Miscellaneous  Small  debts  sworn  to  by  himself $  629  85 

2.    Judgment  of  the  Meyer  Company 1,825  25 

8.  State  Bank  of  Freeport  on  note  signed  by  Shoesmith. .        50  00 

4.  State  Bank  of  Freeport  on  note  indorsed  by  Shoesmith   4,700  00 

5.  Note  secured  by  mortgage  on  farm 5,000  00 

$12,205  10 

Leaving  an  insolvency  of $  9,143  19 

Upon  exceptions  to  the  report,  the  court  found  that  Shoesmith 
had  disposed  of  his  property  with  intent  to  defraud  his  creditors 
as  charged,  but  found  that  he  was  not  insolvent  at  the  date  of  filing 
the  petition,  and  thereupon  dismissed  the  petition. 
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The  opinion  of  the  court  below,  exhibited  in  the  record,  discloses 
that  it  disagreed  with  the  referee  with  resoect  to  his  statement  of 
assets  and  liabilities  in  two  particulars :  (1;  In  deducting  from  the 
assets  item  No.  7,  "Cash  concealed,  $4,600" ;  (2)  in  including  in  the 
liabilities  item  No.  6,  "Note  secured  by  mortgage  on  farm,  $5,000" 
— ^and,  restating  the  account  accordingly,  finds  Shoesmith  to  be  sol- 
vent to  the  extent  of  $356.81,  taking,  however,  no  notice  of  the 
exemptions  allowed  by  the  statutes  of  Illinois  (Starr  &  C.  Ann.  St. 

1896,  vol.  2,  p.  1887,  c.  62,  par.  13)  of  $400,  Shoesmith  being  a  mar- 
ried man,  entitled  to  such  exemption.  This  appeal  by  the  creditors 
from  the  decree  dismissing  the  petition  presents  for  consideration 
the  question  of  the  financial  condition  of  Shoesmith. 

It  is  to  be  observed  that  under  the  bankruptcy  law  of  July  24, 

1897,  c.  641,  30  Stat.  644  [U.  S.  Comp.  St.  1901,  p.  3418],  where  an 
act  of  bankruptcy  shall  have. been  committed  by  a  debtor,  as  spec- 
ified in  section  3a  of  the  act  (30  Stat.  546  [U.  S.  Comp.  St.  1901,  p. 
3422]),  the  burden  of  proving  solvency  rests  upon  the  alleged  bank- 
rupt. Section  3c,  30  Stat.  647  [U.  S.  Comp.  St.  1901,  p.  3422].  It 
was  therefore  incumbent  upon  Shoesmith,  the  court  below  and  the 
referee  having  found  that  he  had  disposed  of  his  property  with  in- 
tent to  hinder,  delay,  and  defraud  his  creditors,  to  clearly  show  to 
the  court  that  the  aggregate  of  his  property  at  a  fair  valuation  was 
sufficient  in  amount  to  pay  his  debts,  exclusive  of  any  property 
which  he  had  conveyed,  concealed,  or  removed,  or  permitted  to  be 
concealed  or  removed,  with  intent  to  defraud,  hinder,  or  delay  his 
creditors.  Section  1,  subd.  16,  30  Stat.  544  [U.  S.  Comp.  St.  1901, 
p.  3419].  A  careful  scrutiny  of  the  testimony  of  Shoesmith  ex- 
hibits an  indisposition  to  disclose  his  real  condition,  but  we  need 
concern  ourselves  only  with  the  two  items  in  respect  of  which  the 
court  below  disagreed  with  the  referee.  Possibly  even  this  might 
be  unnecessary,  since  upon  the  showing,  as  determined  by  the  court, 
if  we  take  into  account  the  exemptions  to  which  under  the  law 
Shoesmith  was  entitled,  and  which  could  not  be  appropriated  to  the 
payment  of  his  debts,  he  would  still  be  insolvent  by  a  small  amount. 
We  are  disposed,  however,  to  waive  that  objection. 

The  first  question  to  be  considered  has  respect  to  the  deduction 
by  the  referee  from  the  assets  stated  of  $4,600,  being  item  No.  7. 
This  is  the  same  item  as  No.  1,  being  the  proceeds  which  Shoesmith 
stated  he  had  on  hand  at  the  date  of  the  filing  of  the  petition,  as 
part  of  the  $6,000  received  from  his  brother  upon  the  fraudulent 
conveyance  to  him  of  lands.  The  question  is  whether  that  sum  was 
concealed  with  intent  to  hinder,  delay,  or  defraud  creditors.  If  it 
was,  then,  by  the  express  terms  of  the  act,  it  should  not  be  consid- 
ered in  marshaling  the  assets  of  the  estate  to  ascertain  whether 
there  is  sufficient  property  to  pay  the  debts.  At  the  threshold  of 
this  inquiry  we  are  confronted  by  the  fact,  found  both  by  the  court 
below  and  the  referee,  that  the  sum  was  derived  from  conveyances 
of  property  made  with  intent  to  hinder,  delay,  and  defraud  credit- 
ors. Indeed,  the  answer  does  not  deny  the  fraudulent  intfent  of  the 
conveyances.  It  denies  insolvency,  and  denies  merely  that  the  con- 
veyance was  an  act  of  bankruptcy.    It  does  not  deny  that  the  con- 
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veyance  was  fraudulent,  but  in  legal  effect  only  asserts  that,  be^ 
cause  Shoesmith  was  solvent,  the  conceded  fraudulent  act  was  not 
an  act  of  bankruptcy.  Thus  this  money  was  received  in  pursuance 
of  a  scheme  to  hinder,  delay,  and  defraud  creditors,  and  with  the 
purpose  that  it  should  not  go  to  the  payment  of  debts.  It  was  re- 
ceived in  cash  several  months  prior  to  the  filing  of  the  petition,  and 
at  a  time  when  a  suit  against  him  was  about  to  be  brought  to  trial, 
in  which  suit  a  judgment  was  rendered  in  favor  of  a  creditor.  It  is 
conceded  that  he  had  $4,500  of  this  money  at  the  time  of  the  filing 
of  this  petition.  He  had  retained  it  for  several  months.  He  does 
not  inform  the  court  where  or  how  it  was  kept,  but  declares  that 
since  the  filing  of  the  petition  he  had  invested  it  in  distant  states. 
We  think  the  money  was  concealed  within  the  meaning  of  the  stat- 
ute, and,  by  force  of  that  statute,  should  not  be  considered  in  as- 
certaining the  amount  of  property  available  to  pay  debts.  Here 
was  a  large  sum  of  money  received  in  the  attempt  and  with  the  pur- 
pose to  defraud  his  creditors  at  a  time  when  a  judgment  against 
him  was  imminent.  He  should  have  applied  this  money  to  the  pay- 
ment of  his  debts.  Common  honesty  demanded  that.  Instead  of 
so  doing,  he  kept  it  beyond  the  reach  of  creditors.  That  is  conceal- 
ment within  the  meaning  of  the  statute.  To  conceal  is  "to  hide, 
withdraw,  remove,  or  shield  from  observation ;  cover  or  keep  from 
sight."  Century  Dictionary.  The  word  is  thus  used  in  like  stat- 
utes. Thomas  v.  State,  92  Ala.  51,  9  South.  541 ;  O'Neil  v.  Glover, 
5  Gray,  144.  "Concealment  has  to  do  with  what  concerns  others." 
Crabbe's  Synonyms.  It  implies  an  act  done  or  procured  to  be  done, 
which  is  intended  to  prevent  or  hinder.  It  covers  something  more, 
however,  than  a  mere  failure  to  disclose.  Bartholomew  v.  Warner, 
32  Conn.  98, 103,  85  Am.  Dec.  251.  The  intent  to  hinder,  delay,  and 
defraud  is  proven,  not  denied.  The  inference  is  irresistible  that  the 
proceeds  were  kept  beyond  the  reach  of  creditors  with  like  intent, 
and  so  were  concealed. 

The  other  item  with  respect  to  which  the  court  below  differed 
with  the  referee  is  item  No.  5  in  the  schedule  of  liabilities,  "Note 
secured  by  mortgage  on  farm,  $5,000."  This  was  a  note  of  Shoe- 
smith  secured  by  a  mortgage  upon  the  real  estate  which  he  fraud- 
ulently conveyed  to  his  brother  by  quitclaim  deed.  The  purchaser 
bought  a  mere  equity  of  redemption,  and  is  not  personally  liable 
for  the  mortgage  debt.  Powell  v.  Westmoreland,  60  Ga.  572 ;  El- 
liott V.  Sackett,  108  U.  S.  132,  140,  2  Sup.  Ct.  375,  27  L.  Ed.  678; 
Belmont  v.  Coman,  22  N.  Y.  438,  78  Am.  Dec.  213 ;  Fiske  v.  Tol- 
man,  124  Mass.  254,  26  Am.  Rep.  659.  And  such,  also,  is  the  law  in 
the  state  of  Illinois,  where  the  land  conveyed  is  situated.  Com- 
stock  V.  Hitt,  37  111.  542 ;  Fish  v.  Glover,  154  111.  86,  39  N.  E.  1081 ; 
Hazle  V.  Bondy,  173  111.  302,  50  N.  E.  671 ;  Webster  v.  Fleming,  178 
III.  140,  52  N.  E.  975.  It  is  true  the  mortgagee  might  pursue  the 
security  in  the  hands  of  the  fraudulent  grantee  and  subject  it  to 
the  payment  of  the  mortgage  debt,  but  he  is  not  obligated  so  to  do. 
Th^  note  is  the  primary  debt,  the  land  the  security ;  and  Shoesmith, 
the  primary  debtor,  could  be  pursued  by  the  mortgagee  without  re- 
sort to  the  security,  and  could  be  compelled  to  pay  the  debt,  if  he 
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had  property,  independent  of  the  security,  sufficient  for  that  pur- 
pose. If  he  paid  the  debt,  he  could  not  have  recourse  to  the 
purchaser,  or  to  the  security,  for  reimbursement,  in  the  absence  of 
a  binding  assumption  of  the  obligation  by  the  purchaser,  or  of  a 
valid  agreement  between  vendor  and  vendee  that  the  land  should 
stand  as  an  indemnity  to  the  vendor.  If  the  security  were  first  pur- 
sued, he  could  be  held  responsible  for  any  deficiency.  It  was  a  debt 
which  should  be  included  in  the  schedule  of  his  liabilities. 

Another  question  suggested  at  the  argument  has  relation  to  the 
jurisdiction  of  the  court  below.  It  is  contended  that  because  the 
first  petition  filed  by  the  creditor  was  defective,  and  a  sufficient 
amended  petition  was  filed  more  than  four  months  after  the  last 
fraudulent  transfer  of  the  property,  the  court  had  no  power  to  per- 
mit an  amendment,  and  was  therefore  without  jurisdiction  to  en- 
tertain the  proceedings.  The  district  court  had  jurisdiction  of  the 
parties.  It  had  jurisdiction  of  the  subject-matter.  It  has  general 
and  exclusive  jurisdiction  of  bankruptcy  proceedings.  The  objec- 
tion goes  to  the  want  of  equity  exhibited  by  the  petition,  not  to  the 
want  of  power  in  the  court.  There  was  jurisdiction  to  determine 
the  sufficiency  of  the  petition,  and  it  was  complete  to  permit  any 
amendment.  The  jurisdiction  in  such  cases  comes  from  the  stat- 
ute, and  is  not  conferred  by  the  accuracy  and  precision  of  the  aver- 
ments made  in  the  petition.  Smith  v.  McKay,  161  U.  S.  356,  368, 
16  Sup.  Ct  490,  40  L.  Ed.  731 ;  Blythe  v.  Hinckley,  173  U-  S.  601, 
19  Sup.  Ct.  497,  43  L.  Ed.  783.  And  the  amendment,  when  filed, 
relates  to  and  takes  effect  ^s  of  the  date  of  the  filing  of  the  original 
petition.    Bank  v.  Sherman,  101  U.  S.  403,  25  L.  Ed.  866. 

GROSSCUP,  Circuit  Judge  (concurring).  I  concur,  without  re- 
serve, in  all  of  the  foregoing  opinion,  except  the  portion  that  char- 
ges the  five  thousand  dollars,  embodied  in  the  brother's  mortgage, 
as  a  liability  to  be  taken  into  account  in  determining  the  question 
of  solvency  without  a  counter  credit  on  account  of  the  value  of  the 
land  mortgaged.  I  greatly  doubt  whether,  in  balancing  assets  and 
liabilities  with  a  view  solely  of  determining  the  question  of  sol- 
vency, the  views  expressed  in  the  opinion  are  correct. 
•  But  a  ruling  on  the  status  of  this  item  does  not  affect  the  result, 
and  need  not,  therefore,  be  further  discussed. 

The  decree  is  reversed,  and  the  cause  remanded  to  the  District 
Court  with  ft  direction  to  enter  a  decree  adjudging  Shoesmith  a 
bankrupt. 
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EMMONS  €t  al.  r.  NATIONAL  MUT.  BLDG.  ft  LOAN  ASS'N  OF  NEW 

YORK  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  21,  1905.) 

No.  652. 

1.  BQUITT   FLBADING — MULTIFARIOUSNESB. 

A  bill  by  a  borrowing  stockholder  in  a  building  and  loan  association 
against  the  association,  which  seeks  to  have  the  loan  contract  of  com- 
plainant canceled  for  fraud  and  usury  and  on  the  ground  that  the  asso- 
ciation was  not  authorized  to  do  business  in  the  state,  and  also  on  be- 
half of  himself  and  all  other  stockholders  to  have  a  receiver  appointed 
to  take  charge  of  and  manage  the  property  and  assets  of  the  association 
In  the  state  on  allegations  of  mismanagement  and  misappropriation  by 
its  officers,  is  multifarious  In  substance  as  well  as  In  form,  the  relief 
sought  in  the  two  capacities  in  which  complainant  sues  being  not  only 
Inconsistent,  but  antagonistic. 

2.  Same— DEHX7BBEB. 

Where  it  Is  manifest  on  the  face  of  a  bill  that  it  presents  two  causes 
of  action,  the  defense  of  multifariousness  may  be  taken  by  a  general  de- 
murrer. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  West  Virginia,  at  Huntington. 

The  bin  in  this  cause  was  filed  in  the  circuit  court  of  Cabell  county,  W. 
Vs.,  by  J.  H.  Russell  and  D.  W.  Emmons,  plaintiffs,  suing  on  behalf  of  them- 
selves and  for  the  use  and  benefit  of  all  other  stockholders  in  the  National 
Mutual  Building  ft  Loan  Association  of  New  York,  a  corporation  of  said  state, 
conducting  business  and  having  estate  in  the  state  of  West  Virginia,  and 
George  J.  Peet,  trustee;  and  by  appropriate  proceedings  the  cause  was  duly 
removed  into  the  United  States  Circuit  Court  for  the  Southern  District  of 
West  Virginia.  The  bill  is  very  elaborate,  and  its  first,  second,  fourth,  and 
fifth  paragraphs  set  up  the  facts  of  the  citizenship  of  the  plaintiffs  in  the 
state  of  West  Virginia,  and  of  the  defendant  company  In  the  state  of  New 
York,  and  of  its  doing  business  in  said  first-named  state ;  of  the  subscription 
by  the  former  for  60  shares  of  the  stock  of  the  latter ;  of  the  borrowing  by 
them  of  the  sum  of  $5,000,  and  securing  the  same  upon  certain  real  estate 
in  Cabell  county,  W.  Va.,  to  George  J.  Peet,  trustee,  on  account  of  which 
they  had  made  large  payments,  reducing  their  liabiUty  to  the  sum  of  $952.56 ; 
and  that  said  association  asserted  a  claim  against  them  on  account  of  said 
loan  of  the  sum  of  $4,047.44,  and  was,  through  said  Peet,  trustee,  proceeding 
by  sale  to  subject  their  property  to  the  payment  of  said  demand.  By  the 
sixth,  seventh,  eighth,  and  ninth  paragraphs  of  said  bill  complainants  charge 
that  they  were  induced  to  subscribe  to  said  stock  by  the  false  representations 
of  said  association  in  reference  to  the  organization  of  said  company  within 
the  said  state  of  West  Virginia,  the  conduct  of  its  business  therein,  and  the 
period  within  which  its  said  shares  of  stock  would  mature,  which  false  state- 
ments formed  the  basis  of  their  subscriptions,  and  were  known  to  be  false 
when  made  to  them ;  that  the  said  association  was  never  duly  organized  un- 
der the  laws  of  said  state,  or  entitled  as  such  to  do  business  therein,  and  to 
charge  dues,  fines,  premiums,  and  interest  on  its  loans,  as  authorized  by  the 
laws  of  that  state  in  reference  to  building  fund  companies,  and  that  all  of 
its  said  contracts  in  reference  to  loans  of  money  in  said  state,  and  especially 
the  contracts  of  the  complainants,  were  usurious;  that  the  directors  and 
managers  of  said  association  recklessly  conducted  its  affairs,  and  practically 
wrecked  the  same,  improperly  appropriated  from  the  loan  funda  $20,000 
per  year  on  account  of  their  services,  etc. ;  that  they  were  misappropriatlDg 
the  loan  fund  for  their  own  salaries,  making  it  impossible  for  borrowers  to 
pay  off  their  loans  under  the  original  contracts;  that  the  managers  and  di- 
rectors of  said  association  had  violated  and  set  aside  various  provisions  of 
135  F.— 44 
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its  by-laws,  had  arbitrarily  wlthdrawo  the  sum  of  $294,000  from  the  aflseta 
of  th«  aHodatioa,  and  had  refused  to  permit  the  stockholders  to  participate  in 
the  profits  arising  ftom  the  sum  thus  withdrawn ;  and  that  they  were  mis- 
appropriating the  assets  of  said  association  for  personal  purposes.  By  the 
tenth,  eleventh*  and  twelfth  paragraphs  it  is  charged  that  said  association 
had  abandoned  its  corporate  business,  keeping  up  only  a  quasi  organization, 
by  reason  of  the  mismanagement  ob  the  part  of  its  officers;  that  they  were 
attempting  to  collect  interest  and  premiums  from  its  debtors  aggregating  13 
per  cent  of  the  original  loans  made  them ;  that  there  weva  some  20,000  shares 
of  Its  stock  held  by  persons  throughout  the  United  States  with  wham  it  was 
impossible  to  communicate  and  make  parties  to  the  suit ;  that  it  was  necessary 
for  the  protection  of  the  dtiaena  of  West  Virginia,  and  to  prerent  the  loss  and 
exhaustion  oC  the  assets  of  said  company,  that  said  bill  should  be  filed,  and 
that  the  said  association  was  insolyent  The  complainants  conclode  with  a 
prayer  to  said  bill  aa  follows:  *These  plaintiffs,  being  remediless  save  in  a 
court  of  equity,  where  alone  sacb  matters  are  cogniaant;  would  therefore  pray 
that  a  receiver  may  be  appointed  to  collect  the  dues,  interest,  premiums,  and 
flues  paid  or  to  be  paid  to  said  association,  and  to  take  charge  of  and  rent 
out  the  real  estate  owned  by  it  in  this  state^  and  preserve  the  seme  pending 
the  suit  Plaintiffs  further  pray  that  the  said  George  J.  Peet,  trustee  in  the 
National  Mutual  Building  ft  Loan  Association,  may  be  enjoined*  restrained, 
and  inhibited  from  making  sale  of  the  property  which  the  said  Peet,  trustee, 
has  advertised  for  sale  on  the  Tth  day  of  August,  1901,  until  a  settlement  and 
an  accounting  may  be  had  between  them.  Plaintiffs  further  pray  that  the 
accounts  between  themselves  and  said  association  may  be  settled,  and  that 
they  may  be  given  credit  for  all  the  payments  made  by  them;  that  said 
transaction  may  be  stripped  of  Its  OBiBfy,  and  that  all  the  payments  made 
may  go  as  credits  on  the  principal  sum  botrowed;  and  that  the  trust  deed 
given  to  secure  said  loan  may  be  canceled  and  set  aside  upon  the  payment 
by  them  of  such  sum  as  is  found  to  be  due^  and  that  their  interest  as  stock- 
holders in  said  association  may  be  preserved  and  taken  Into  the  custody  of 
this  court  there  to  be  administered  accoirding  to  law,  and  for  such  ether  gen- 
eral relief  as  in  equity  they  are  entitled ;  and  they  will  ever  pray."  To  this 
bill  the  association  appeared,  and  filed  its  general  demurrer,  and,  the  plain- 
tiffs declining  to  amend  th^  bill,  the  lower  court  sustained  the  demurrer, 
and  dismissed  the  bill ;  the  propriety  ef  which  action  la  bow  the  subject  of 
thia  appeal 

2.  T.  Vinson,  for  appellantSw 
C  R.  Wyatt,  for  appellees. 

Before  PRITCHARD,  Circuit  Judge,  and  BRAWLEY  and  WAD- 
DILL,  District  Judgea. 

WADDILL,  District  Judge  (after  stating  facta  as  above).  The  real 
question  involved  is  whether  or  not  the  bill  of  the  complainants  is 
multifarious,  and  should  have  been  dismissed.  It  will  be  observed  that 
while  many  charges  are  preferred  against  the  defendant  company, 
the  gist  of  the  bill  is,  as  shown  by  its  prayer,  that  the  true  state  of  ac- 
counts between  the  complainants  and  the  defendants  may  be  ascertained, 
and  their  liability  determined;  that  the  transaction  may  be  stripped 
of  usury,  and  all  sums  paid  by  them  be  applied  as  credits  on  the  princi- 
pal sum  borrowed ;  that  the  trust  deed  should  be  canceled  and  set  aside ; 
that  said  complainants'  rights  as  stockholders  may  be  preserved  and 
enforced  against  the  defendant;  that  the  affairs  of  said  association  be 
placed  in  the  hands  of  a  receiver ;  and  that  pending  suit  such  receiver 
should  collect  the  dues,  interest,  premiums,  and  fines  paid  or  to  be  paid 
to  the  association,  and  take  charge  of  and  rent  out  and  preserve  its 
proper^. 
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If  the  generally  recognized  doctrine  that  antagonistic  causes  of  ac* 
tion  cannot  be  set  up  in  the  same  bill  be  accepted,  then  manifestly  this 
bill  cannot  be  maintained,  as  it  is  clear  that  while,  perchance,  the  com- 
plainants may  have  rights  in  the  double  capacities  set  forth  in  the  bill, 
such  rights  are  palpably  opposed  one  to  the  other,  and  depend  for  their 
determination  upon  entirely  different  considerations.  The  defense  that 
the  company  would  interpose  to  one  branch  of  the  relief  sought  by  the 
complainants  would  be  entirely  different  to  that  offered  to  the  other. 
One  of  the  causes  presented  by  the  bill  involves  the  question  whether 
the  complainants  are  indebted  to  the  defendant  company;  the  other, 
whether  the  defendant  company  has  any  valid  corporate  existence  at 
all — ^whether  it  was  ever  legally  organized,  and  entitled  to  do  business 
in  the  state  of  West  Virginia,  together  with  its  method  of  doing  busi- 
ness, and  its  right  to  continue  to  do  business  within  said  state.  The 
effect  of  what  the  complainants  seek  to  do  in  this  case  is,  on  the  one 
hand,  to  have  the  defendant  company  declared  an  illegal  corporation, 
doin^  business  illegally  without  proper  charter  or  by-laws,  or  with 
invahd  by-laws ;  and  as  a  consequence  of  which,  and  because  of  fraud 
in  the  inception  of  the  contract  with  the  complainants,  to  have  their 
stock  subscriptions  treated  as  null  and  void,  their  debt  as  usurious,  and 
the  lien  securing  the  same  canceled.  On  the  other  hand,  they  ask  to 
be  treated  as  shareholders  in  such  illegal  corporation ;  to  be  made  sub- 
ject to  its  alleged  invalid  by-laws,  and  to  be  entitled  to  its  benefits; 
with  the  right  to  have  the  association's  officers  accotmt  and  to  be  held 
liable  thereunder;  and  that  the  court  will,  through  its  receiver,  proceed 
to  administer  the  affairs  of  such  corporation,  to  carry  out  the  purposes 
of  the  corporation,  and  enforce  the  provisions  of  such  by-laws.  These 
positions  are  not  only  inconsistent,  but  plainly  hostile.  The  complain- 
ants may  be  entitled  to  rights  in  each  capacity,  but  they  should  not  be 
allowed  to  pursue  them  in  the  same  suit,  unless  the  well-known  doctrine 
of  equity  jurisprudence  in  reference  to  multifariousness  is  to  be  aban- 
doned. "In  order  to  enable  a  plaintiff  to  sue  on  behalf  of  himself  and 
others  who  stand  in  the  same  relation  with  him  to  the  subject  of  the 
suit,  it  is  generally  necessary  that  it  should  appear  that  the  relief  sought 
by  him  is  beneficial  to  those  whom  he  undertsikes  to  represent  Where 
it  does  not  appear  that  all  the  persons  intended  to  be  represented  are 
necessarily  interested  in  obtaining  the  relief  sought,  such  a  suit  cannot 
be  maintained ;  and  a  plaintiff  cannot  sue  on  hdizli  of  himself  and  all 
the  other  members  of  a  company,  and  also  seek  to  establish  a  demand 
against  the  company."  Daniell's  Ch.  Pr.  (6th  Ed.)  p.  243.  The  value 
of  this  authority  bearing  upon  questions  of  federal  procedure  in  equity, 
not  inconsistent  with  the  rules  of  the  Supreme  Court  of  the  United 
States,  is  well  recognized ;  and  the  reason  for  the  doctrine  as  thus  laid 
down  by  the  learned  author  is  manifest.  The  relief  sought  by  the  com- 
plainants in  behalf  of  themselves,  relative  to  their  own  debt,  is  directly 
opposed  to  the  interest  of  those  in  whose  behalf  the  same  complainants 
seek  to  sue  as  shareholders ;  every  dollar  of  reduction  in  their  indebt- 
edness injuriously  affecting  the  other  shareholders'  interests.  Story's 
Eq.  PI.  §  221 ;  Hazard  v.  Dillon  (C.  C.)  34  Fed.  485.  Just  when  and 
when  not  a  bill  may  be  said  to  be  multifarious  is  a  question  not  always 
free  from  doubt,  and  it  has  been  well  said  by  the  Supreme  Court  of  the 


Digitized  by 


Google 


692  135  FBDBRAL  RBPORTBR. 

United  States  that  "it  is  impracticable  to  lay  down  any  rule  of  multi- 
fariousness as  an  abstract  proposition ;  that  each  case  must  depend  upon 
its  own  circumstances,  and  must  necessarily  be  left  where  the  authori- 
ties leave  it — ^to  the  sound  discretion  of  the  court."  Oliver  v.  Piatt, 
3  How.  333,  411, 11  L.  Ed.  622 ;  Barney  v.  Latham,  103  U.  S.  205,  215, 
26  L.  Ed.  514.  While  it  may  be  difficult  to  specify  a  positive  criterion 
as  to  a  multifarious  bill,  the  Supreme  Court  seems  to  have  made  it 
clear  that  such  condition  exists  where  the  grounds  of  suit  arc  different 
and  each  ground  is  sufficient  within  itself  to  sustain  the  bill.  Brown 
V.  Guarantee  Trust  Co.,  128  U.  S.  412,  9  Sup.  Ct.  127,  32  L.  Ed.  468, 
and  cases  cited ;  Security  Savings  Ass'n  v.  Buchanan,  66  Fed.  799,  31 
U.  S.  App.  244, 14  C.  C.  A.  97 ;  First  National  Bank  v.  Peavey  (C.  C.) 
76  Fed.  156.  Applying  this  test  to  the  present  case,  it  is  apparent  that 
this  bill  is  multifarious,  since  the  complainants  have  the  undoubted 
right  by  proper  suit  to  have  their  liability  settled  as  debtors  of  the  de- 
fendant company,  and  it  is  equally  clear  that  by  another  and  entirely 
independent  action  they  can  have  determined  their  rights  as  stockhold- 
ers in  the  company ;  and  that  the  two  causes  of  action  are  confessedly 
different  within  themselves.  The  Supreme  Court  of  West  Virginia 
has  very  recently  had  under  review  the  question  involved  here  against 
this  same  defendant.  Day  v.  Building  &  Loan  Association,  63  W.  Va. 
660,  662,  44  S.  E.  779.  To  that  decision  and  the  cases  therein  referred 
to  special  reference  is  made  as  containing  an  able  exposition  of  the  law 
on  this  subject.  See,  also.  Brown  v.  Bedford  City  Land  Co.,  91  Va, 
31,  20  S.  E.  968,  where  the  subject  is  also  fully  and  exhaustively  con- 
sidered by  the  Virginia  Court  of  Appeals. 

Counsel  for  the  complainants  seek  to  avoid  the  defense  of  multifari- 
ousness because  the  same  was  interposed  by  a  general,  and  not  a  special, 
demurrer,  citing  Bates  on  Fed.  Prac.  §  203 ;  and  rely  upon  the  doctrine 
that  the  demurrer  should  be  overruled,  if  the  allegations  of  the  bill, 
taken  together,  entitle  the  complainants  to  some  kind  of  relief,  citing 
La  Croix  v.  May  (C.  C.)  15  Fed.  236 ;  Mercantile  Trust  Co.  v.  R  I. 
Hospital  Co.  (C.  C.)  36  Fed.  863;  Merriam  v.  Holloway  Pub.  Co. 
(C.  C)  43  Fed.  450 ;  Pacific  Live  Stock  Co.  v.  Hanley  (C.  C.)  98  Fed. 
328.  The  authorities  cited  would  not  make  necessary  a  special  de- 
murrer to  raise  the  question  of  multifariousness  to  a  bill  like  the  present 
one.  Here  the  defense  is  one  of  substance,  rather  than  form,  and  ap- 
pears on  the  face  of  the  bill.  It  will  not  do  to  say  that  because  a  de- 
murrer should  be  overruled  where  the  bill  sets  up  some  cause  of  action 
against  a  defendant,  relative  to  a  given  transaction,  that  for  that  reason 
a  suit  can  be  maintained  which  presents  several  separate  and  distinct 
causes  of  action  against  the  same  defendant  Multifariousness  can 
be  taken  advantage  of  by  demurrer,  plea,  or  answer ;  and  where  it  is 
manifest  upon  the  face  of  the  bill  that  two  causes  of  action  are  presented 
the  defense  can  be  interposed  by  general,  as  well  as  by  special,  de- 
murrer. Oliver  v.  Piatt,  3  How.  333,  413,  11  L.  Ed.  622;  Tyler 
v.  Hand,  7  How.  675, 12  L.  Ed.  824 ;  Hefner  v.  Northwestern  Ins.  Co., 
123  U.  S.  747,  761,  8  Sup.  Ct.  337,  31  L.  Ed.  309;  Foster,  Fed.  Pr, 
§  a08;  Daniell's  Ch,  Prac  (6th  Am.  Ed.)  657;  Taylor  v.  Holmes  (C 
C.)  14  Fed.  498. 
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Complainants  insist  that  they  have  the  right  especially  to  maintain 
their  cause  of  action  under  section  58,  c.  53,  of  the  Code  of  West  Vir- 
ginia of  1899  and  section  7  of  chapter  96  of  the  same  Code.  The  first 
section  provides  for  the  appointment  of  receivers,  and  the  winding  up 
of  the  affairs  of  corporations  whose  charters  may  have  expired,  or 
which  may  have  dissolved  before  such  expiration,  at  the  instance  either 
of  creditors  or  stockholders;  and  the  latter  section  for  borrowers  of 
money  filing  bills  in  equity  to  ascertain  whether  contracts  or  loans  are 
taintecj  with  usurious  interest  charges,  and  for  the  recovery  of  only 
the  principal  due  under  such  undertakings.  That  the  rights  afforded 
by  these  sections  can  be  secured  and  the  full  relief  therein  provided 
given  by  appropriate  proceedings  in  the  courts  of  the  United  States, 
where  the  amounts  involved  are  sufficient,  and  the  requisite  citizenship 
of  the  parties  exists,  is  manifest  (Gormley  v.  Clark,  134  U.  S.  338,  348, 
10  Sup.  Ct  654,  33  L.  Ed.  909 ;  Land  Title  &  Trust  Co.  v.  Asphalt  Co., 
127  Fed.  1,  62  C.  C.  A.  23 ;  Jacobs  and  others  v.  Mexican  Sugar  Co. 
[C.  C]  130  Fed.  689) ;  but  this  does  not  seem  to  affect  the  question  of 
multifariousness  under  consideration.  The  relief  afforded  by  the  stat- 
ute relative  to  usurious  transactions  has  to  be  availed  of  by  the  borrower 
of  the  money  or  thing  secured,  and  proceedings  under  the  provision 
regarding  tiie  winding  up  of  corporations  have  to  be  inaugurated  by  a 
creditor  or  stockholder  of  the  corporation,  and  not  by  a  debtor  and 
stockholder  of  the  corporation  combined,  as  in  this  case.  Whether  a 
creditor  and  stockholder  combined  could  blend  their  interests  and 
grievances  in  a  single  suit,  it  is  not  necessary  to  determine  here. 

The  decision  of  the  lower  court  is  plainly  right  upon  principle,  and 
abundantly  supported  by  authority,  and  the  same  is  affirmed. 


ROBINSON  v.  AMERICAN  CAR  &  FOUNDRY   CO.* 
(Circuit  Court  of  Appeals,  Seventli  Circuit    January  3,  1905.) 

1.  Equity  Pleading — Responsiveness  of  Answer. 

A  denial  in  the  answer  in  a  suit  for  infringement  of  a  patent  that  the 
patentee  was  the  first  inventor  of  the  improvement  described  In  the  pat- 
ent named  in  the  bill,  specifying  it  by  number,  is  sufficient  to  raise  the 
issue  of  invention,  although  the  title  of  the  patent  as  stated  in  the  an- 
swer may  be  technically  inaccurate. 

2,  Sahe — Replication. 

The  replication  to  an  answer  In  equity  cannot  be  made  to  perform  the 
office  of  exceptions. 

8.  Res  Judicata— Decree  Dismissing  Bill  Withodt  Prejudice. 

A  suit  dismissed  without  prejudice  is  not  a  bar  to  a  second  suit,  nor 
conclusive  of  any  issue  joined  in  favor  of  the  complainant. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois. 

For  opinion  below,  see  132  Fed.  165. 

The  bill  was  filed  to  enjoin  the  alleged  infringement  of  a  patent  issued  to 
the  appellant  for  new  and  useful  Improvements  in  casting  ''composite  and 
other  wheels,"  dated   November  23,   1897,   and  numbered  594,286.    The  bill 

•  Rehearing  denied  February  10,  1905. 
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asserts,  "Which  title  was  corrected  November  30,  1897,  by  an  amendatlon 
indorsed  upon  said  letters,  signed  by  the  Assistant  Secretary  of  the  Interior, 
and  countersigned  by  the  Acting  Commissioner  of  Patents,"  not  stating, 
however,  the  title  of  the  patent,  nor  in  what  respect  that  title  was  corrected. 
Otherwise  the  bill  contains  the  usual  allegations  in  such  bills. 

The  answer  denies  that  the  complainant  was  the  original  and  first  inrentor 
of  the  alleged  improvement  in  casting  ''composite  or  other  car  wheels  de- 
scribed in  letters  patent  No.  594,286,  dated  November  23,  1897,  as  set  forth 
in  said  bill  of  complaint" ;  denies  the  novelty  of  the  invention ;  denies  knowl- 
edge of  the  ownership  of  the  patent  by  the  complainant;   denies  the  ntility 
and  value  of  the  patent;    denies  public  acquiescence  in  the  validity  of  the 
patent  and  the  rights  of  the  complainant  thereunder ;   denies  "that  It  lias  at 
any  time  heretofore  made,  used,  or  sold  the  alleged  invention  and  improve- 
ments set  forth  in  said  letters  patent,  or  caused  others  so  to  do" ;  and  denies 
intent  to  make,  use  or  sell  the  alleged  invention;    denies  that  the  alleged 
Invention  or  improvements  described  in  the  letters  patent  contain  the  quality 
of  invention,  or  require  invention,  or  that  the  same  are  patentable,  or  that 
they  exhibit  anything  more  than  the  usual  skill  of  mechanics  employed  In 
similar  arts  and  industries.    The  answer  then  asserts  that  the  alleged  pro- 
cesses, combinations,   molds,   inventions,   and  improvements  illustrated   and 
described  in  the  letters  patent  were,  long  prior  to  the  supposed  invention  or 
discovery  thereof  by  the  complainant,  described  in  19  patents  of  the  United 
States,  which  are  set  forth  in  the  answer,  and  in  a  certain  British  patent 
also  set  forth.    The  answer  further  asserts  prior  public  use  of  the  supposed 
invention  by  many  parties  whose  names  and  residences  are  stated,  and  in 
that  connection  asserts:   "This  defendant,  further  answering,  says  that  since 
the  summer  of  1891  it  has  used  the  processes,  combinations,  and  devices,  and 
made  the  products  in  its  works  at  Chicago,  Illinois,  of  which  infringement 
is  charged  against  it  by  the  complainant  under  his  said  letters  patent  sued 
on  in  this  cause,  and  that  the  specific  acts  of  infringement  charged  in  this 
cause  consisted  in  the  same  acts  and  doing  the  same  things,  and  in  none 
other,  which  it  has  practiced  and  done  since  the  summer  of  1891  at  its  workK 
in  Chicago,  Illinois."    The  answer  then  further  alleges  that  on  July  12,  1898. 
the  complainant  filed  his  bill  in  the  court  below  against  the  Wells  &  French 
Company  and  the  Chicago  City  Railway  Company,  charging  infringement  of 
his  said  letters  patent  No.  594,286;    that  the  defendants  therein  answered 
to  that  suit,  denying  infringement,  in  which  cause  evidence  was  taken,  and 
upon  the  hearing  the  court  below  found  the  issue  of  noninfringement  with 
the  defendant,  the  Wells  &  French  Company,  and  a  decree  was  entered  dis- 
missing the  bill  of  complaint;   that  the  complainant  appealed  therefrom  to 
the  United  States  Circuit  Court  of  Appeals  for  the  Seventh  Circuit,  and  that 
such  decree  was  by  said  court,  on  the  29th  of  January,  1902,  in  all  respects 
affirmed.    The  defendant  further  stated  that  it  had  succeeded  to  the  rights 
of  the  Wells  &  French  Company  and  to  its  plant,  and  is  conducting  and 
operating  the  same,  with  the  same  processes,  molds,  and  methods  of  manu- 
facturing car  wheels  that  had  been  employed  by  the  Wells  &  French  Com- 
pany, and  which  were  found  by  the  decree  stated  to  be  no  infringement  of 
letters'  patent  No.  594,286,  and  that  it  is  entitled  to  the  benefit  and  effect 
of  the  decree  of  the  court  rendered  In  that  suit,  which  decree  is  charged  to 
have  settled  the  question  of  infringement  and  to  have  estopped  the  com- 
plainant from  asserting  or  claiming  infringement  as  to  the  processes,  molds, 
and  methods  of  manufacturing  car  wheels  used  by  the  Wells  &,  French  Com- 
pany, and  held  to  be  no  infringement  of  the  complainant's  patent 

The  complainant  thereupon  filed  exceptions  to  the  answer,  the  exertion 
to  the  defense  of  res  Judicata  being  that  the  decree  actually  entered  in  that 
suit  was  as  follows :  "It  is  ordered,  adjudged,  and  decreed  by  the  court  that 
this  cause  be,  and  the  same  hereby  is,  dismissed,  without  prejudice,  at  the 
complainant's  cost"  This  exception  upon  hearing  was  sustained,  the  court 
deeming  itself  at  liberty  to  refer  to  the  record  of  the  prior  action ;  and  there- 
upon, by  leave  of  the  court,  the  defendant  withdrew  and  struck  out  the  de- 
fense of  res  Judicata,  and  the  complainant  below  filed  his  general  replication 
to  the  answer,  and  which  also  suggested  that  the  answer  was  inconsistent  and 
insufficient  with  respect  to  tb»  denial  of  infringement    On  December  15, 
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1903.  the  cause  was  ordered  set  down  for  hearing  on  the  pleadings,  no  proofs 
having  been  taken.  On  January  14,  1904,  the  hearing  of  the  cause  upon  the 
pleadings  was  postponed  at  the  request  of  the  complainant,  with  leave  to  him 
to  take  proofs  within  10  days.  On  January  23,  1904,  the  record  shows  that 
there  was  filed  in  the  office  of  the  clerk  below  a  certified  transcript  of  the  case 
of  Robinson  v.  The  Chicago  City  Railway  Company  and  the  Wells  &  French 
Company,  but  by  whom  filed  does  not  appear;  and  on  the  25th  of  January 
the  cause  was  heard  by  the  court  upon  the  pleadings,  and  on  the  23d  of  Feb- 
ruary, 1004,  a  decree  was  entered  dismissing  the  bill  for  want  of  equity, 
the  court  filing  an  opinion  to  the  effect  that  there  was  nothing  before  the  court 
but  the  pleadings,  and,  the  answer  being  taken  as  true,  there  was  nothing 
upon  which  the  court  could  base  a  decree  for  the  complainant  That  decree 
the  complainant  brings  here  for  review. 

Arba  W.  Waterman  and  J.  Gray  Lucas,  for  appellant. 
Ephraim  Banning,  for  appellee. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge  (after  stating  the  facts).  This  cause  was 
submitted  and  heard  upon  the  pleadings,  without  evidence  submitted 
by  the  complainant  below  to  sustain  the  assertions  of  his  bill.  The 
sole  question,  therefore,  for  consideration  is  whether  the  answer  con- 
tains admissions  which  would  authorize  a  decree  in  his  favor.  It  is 
insisted  that  the  answer  does  not  deny  issuance  of  the  patent,  or  that 
the  complainant  was  the  original  and  first  inventor  of  the  improve- 
ments mentioned  therein,  and  concedes  infringement.  The  bill  states 
that  the  patent  was  issued  for  improvements  in  making  ^'composite 
and  other  wheels."  The  answer  denies  that  the  complainant  was 
the  original  and  first  inventor  of  the  alleged  improvement  in  casting 
"composite  or  other  car  wheels."  Upon  this  is  founded  the  objec- 
tion that  the  answer  does  not  controvert  the  novelty  of  the  invention. 
We  are  without  information  of  the  exact  title  of  the  patent.  Accord- 
ing to  the  allegations  of  the  bill  this  title  was  corrected  subsequently 
to  the  issue,  but  in  what  respect  is  not  stated.  The  objection  is, 
however,  purely  technical,  and  of  no  moment.  The  bill  states  the 
number  of  the  patent,  and  the  answer  denies  that  the  complainant 
was  the  original  and  first  inventor  of  the  improvement  specified  in 
the  letters  patent  so  numbered;  thus  making  certain  the  invention 
spoken  to.  It  is  a  sufficient  denial  of  the  novelty  of  the  alleged  in- 
vention. 

The  answer  denies  that  the  defendant  had  at  any  time  made  use 
of  or  sold  the  alleged  invention  and  improvements  set  forth  in  the 
letters  patent  mentioned.  But  it  is  insisted  that  this  denial  is  quali- 
fied in  the  subsequent  affirmative  defense  of  prior  use,  by  the  allega- 
tion that  since  1891 — six  years  prior  to  the  patent— defendant  had 
used  the  processes,  combination,  and  devices,  and  made  the  products 
in  its  works  of  which  infringement  is  charged  against  it  by  the  com- 
plainant under  his  letters  patent,  and  that  the  specific  acts  of  infringe- 
ment charged  consisted  in  the  same  acts  and  doing  the  same  things, 
and  none  other,  which  it  has  practiced  and  done  since  1891.  No  ex- 
ception was  preferred  to  the  answer  on  this  ground.  There  is  inter- 
jected in  the  replication  a  suggestion  of  inconsistency  in  this  re- 
spect. But  the  replication  cannot  perform  the  function  of  excep- 
tions.   A  replication  recognizes  the  sufficiency  of  the  answer  and 
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takes  issue  upon  the  facts  charged.  There  is,  however,  no  incon- 
sistency in  the  two  allegations.  The  first  is  a  direct,  positive  denial 
of  infringement ;  the  second,  that  the  acts  of  the  defendant  charged 
as  infringing  the  patent  have  been  done  by  it  since  1891.  It  does 
not  concede  that  these  acts  infringed  the  patent,  but  asserts,  in  legal 
effect,  that  if,  as  the  complainant  claims,  they  do  so  infringe  it,  then 
the  performance  of  these  acts  dated  from  a  period  six  years  prior  to 
the  patent,  sustaining  the  defense  of  a  public  use,  and  so  establish- 
ing want  of  novelty  in  the  invention.  This  objection  is  without  merit. 
The  case,  then,  being  submitted  upon  the  pleadings,  upon  the  affirma- 
tions of  the  bill  and  the  denials  of  the  answer,  which,  so  far  as  re- 
sponsive to  the  bill,  must  be  taken  as  true,  there  was  no  proof  upon 
which  a  decree  for  the  complainant  could  have  passed. 

The  defendant  had  pleaded  a  prior  suit  between  the  complainant 
and  the  Wells  &  French  Company  and  the  Chicago  City  Railway 
Company,  claiming  advantage  of  the  decree  in  that  case  as  a  privy. 
It  is  charged  that  the  bill  in  that  case  was  dismissed.  The  answer 
was  excepted  to  upon  the  ground  that  it  did  not  correctly  set  forth 
the  decree  in  the  other  cause,  and  asserts  that  the  cause  was  dis- 
missed without  prejudice.  The  court  below  deemed  itself  at  liberty 
to  go  outside  the  pleading  and  to  examine  the  former  decree,  and, 
finding  it  to  be  as  stated  by  the  exception,  sustained  the  exception, 
and  thereupon  the  defense  of  res  judicata  was  withdrawn.  It  is  now 
insisted  by  the  complainant  below,  at  whose  instance  that  portion 
of  the  answer  was  stricken  from  the  record,  that  we  may  inquire  into 
that  record,  not  pleaded,  not  contained  in  the  record  before  us,  and 
that  we  should  hold  that  the  record  is  res  judicata  between  these 
parties  so  far  as  relates  to  the  validity  of  the  patent.  This  we  cannot 
do.  The  record  was  neither  pleaded  nor  put  in  evidence,  and  the 
cause  was  voluntarily  submitted  by  the  parties  upon  the  pleadings. 
The  clerk's  minute  does,  indeed,  state  that  there  was  filed  in  his  of- 
fice a  copy  of  that  previous  record;  but  it  was  not  put  in  evidence, 
and  the  mere  filing  of  it  in  the  clerk's  office  does  not  entitle  it  to  be 
considered,  nor  is  it  brought  here  by  the  record  for  our  consideration. 
But,  if  it  could  be  considered,  it  would  not  avail  the  complainant. 
He  asserts  that  that  suit  was  dismissed  at  his  cost,  without  prejudice, 
and  that  decree  affirmed  by  this  court  (Robinson  v.  Chicago  City  Ry. 
Co.,  65  C.  C.  A.  254,  118  Fed.  438),  and  claims,  by  reason  of  certain 
expressions  in  the  opinion  of  the  court,  that  the  decree  of  dismissal 
without  prejudice  is  effective  for  him,  so  far  as  it  dealt  with  the 
question  of  the  validity  of  the  patent,  but  ineffective  so  far  as  it  dealt 
with  the  question  of  infringement.  This  is  a  novel  application  of 
the  doctrine  of  res  judicata.  A  bill  dismissed  without  prejudice  is 
not  a  bar  to  a  subsequent  suit.  County  of  Mobile  v.  Kimball,  102 
U.  S.  691,  705,  26  L.  Ed.  238.  We  are  without  information  why  the 
bill  was  dismissed  without  prejudice,  but  such  a  decree  cannot,  in  the 
nature  of  things,  conclude  the  parties.  If  we  may  examine  our  opin- 
ion upon  the  appeal  in  the  case  referred  to,  it  will  be  found  that  while 
recognizing  and  assuming,  without  discussion  of  the  prior  art,  the 
novelty  of  the  complainant's  invention,  we  dealt  principally  with  the 
question  whether  the  acts  of  the  defendants  to  that  suit  constituted 
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infringement  of  the  complainant's  rights,  and  held  that  they  did  not. 
The  admissions  of  the  answer  in  the  present  case  upon  which  the 
complainant  relies  are  that  the  acts  done  by  it  are  the  same  acts,  and 
none  other,  which  were  charged  as  an  infringement  in  that  prior  case. 
If,  therefore,  the  decree  in  the  prior  suit  is  res  judicata  upon  the 
question  of  the  novelty  of  his  invention,  it  is  equally  conclusive  that 
the  prior  decree  is  res  judicata  against  him  that  the  acts  of  the  de- 
fendant here  complained  of  do  not  constitute  infringement  of  his 
patented  rights. 
The  decree  is  affirmed. 


MOTT  et  al.  v.  WISSLER  MIN.  CO. 
(drcnlt  Gonrt  of  Appeals,  Fourth  Oircoit    February  21,  1906.) 

No.  661. 

MARUFAOTTTBINO     Ck>ltPANIE»— SuPPLIB»— LlXlfB— STAT17TB8— OONSTBUOnOlf. 

Code  Va.  1887,  i  2486  (Oode  1904,  p.  1246),  proYldes  that  all  persons 
famishing  supplies  to  a  mining  or  manufacturing  company  necessary 
to  the  operation  of  the  same  shall  have  a  prior  li6n  on  the  personal 
property  of  the  company  other  than  that  forming  part  of  its  plant  to 
the  extent  of  money  due  for  such  supplies,  and  a  Hen  on  all  the  estate, 
real  and  personal,  of  the  company  subject  to  any  lien  by  deed  of  trust, 
mortgage,  hypothecation,  sale,  or  conveyance  made  or  executed  and 
duly  admitted  to  record  prior  to  the  date  the  supplies  were  furnished; 
and  section  2486  (page  1249)  provides  that  no  person  shall  be  entitled 
to  the  lien  so  given  unless  he  shall  file  and  procure  to  be  recorded  a 
sworn  statement  of  his  claim  within  90  days  after  maturity  of  the 
last  item  of  his  bill.  Held,  that  the  lien  specified  by  section  2485  at- 
tached at  the  time  the  supplies  were  furnished,  and  not  at  the  time  the 
claim  was  filed  under  section  2486,  so  that  an  adjudication  in  bankruptcy 
against  the  debtor  between  the  date  of  maturity  of  the  last  item  of  the 
account  for  supplies  and  the  filing  and  recording  of  the  claim  did  not 
destroy  the  claimant's  right  to  priority  in  the  distribution  of  the  bank- 
rupt's estati;. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Virginia,  at  Abingdon,  in  Bankruptcy. 

John  C.  Blair,  for  appellants. 

A.  A.  Phlegar  and  W.  A.  Glasgow,  for  appellee. 

Before  PRITCHARD,  Circuit  Judge,  and  WADDILL  and 
BOYD,  District  Judges. 

BOYD,  District  Judge.  The  New  River  Mineral  Company  was 
a  corporation  under  the  laws  of  New  York,  engaged,  among  other 
things,  in  smelting  and  treating  iron,  and  had  its  principal  place  of 
business  at  Ivanhoe,  Wythe  county,  Va.  During  the  months  of 
October,  November,  and  December,  1903,  the  Wissler  Mining  Com- 
pany sold  and  delivered  to  the  New  River  Company  1,171  tons 
of  iron  ore,  worth  $3,042.23,  as  supplies  for  use  in  the  latter's  oper- 
ations. The  last  item  of  the  claim  of  the  Wissler  Company  for  the 
ore  thus  furnished  became  due  January  20,  1904.  After  this  Edwin 
Einstein,  Jordan  L.  Mott,  and  Emanuel  Einstein,  of  New  York, 
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and  Hines  and  Blair,  of  Wytheville,  Va.,  creditors  of  the  New  River 
Mineral  Company,  filed  an  involuntary  petition  in  bankruptcy 
against  said  company,  and  on  the  6th  day  of  February,  1904,  the 
company  (having  made  no  opposition)  was,  by  the  court  in  bank- 
ruptcy for  the  Western  District  of  Virginia,  adjudged  bankrupt. 
The  debt  for  $3,042.23  for  supplies  furnished  the  New  River  Com- 
pany was  duly  proven  against  the  bankrupt  estate  by  the  Wissler 
Company,  and  on  the  2d  day  of  March,  1904,  a  memorandum  of  the 
amount  and  consideration  of  the  Wissler  claim,  accompanied  by 
the  affidavit  of  the  vice  president  and  general  manager  of  the  com- 
pany, was  duly  fil6d  with  the  clerk  of  the  Circuit  Court  for  Wythe 
county,  and  the  same  was  by  him  on  that  day  recorded  in  the 
record  book  and  indexed  as  required  by  law.  Thereupon,  on  the 
4th  day  of  March,  1904,  the  Wissler  Company  filed  with  the  referee 
its  proof  of  prior  Ken  on  the  property  of  the  bankrupt  for  the  full 
amount  due  for  supplies,  as  before  stated,  asserting  that  the  said 
lien  was  existing,  and  that  the  debt  due  the  Wissler  Company 
should  have  priority  in  the  distribution  of  the  proceeds  of  the 
bankrupt's  property.  The  petitioning  creditors  in  bankruptcy,  to- 
gether with  other  unsecured  creditors  of  the  New  River  Company, 
objected  to  the  preference  thus  sought  by  the  Wissler  Company, 
their  grounds  being,  in  substance,  that  the  alleged  lien  did  not 
exist;  that  the  proceedings  to  obtain  it  had  been  commenced  and 
consummated. after  the  debtor  company  was  adjudged  bankrupt; 
and  that  the  proceedings,  together  with  the  lien  claimed,  were  void, 
and  of  no  effect.  The  referee  held  that  the  lien  of  the  Wissler 
Company  was  valid,  and  entitled  the  debt  for  supplies  to  priority. 
The  objecting  creditors  excepted  to  this  ruling.  Upon  the  hearing 
of  the  exception  before  the  District  Court  in  bankruptcy,  the  action 
of  the  referee  was  sustained,  and  the  case  comes  here  by  appeal  on 
the  part  of  the  unsecured  creditors,  from  this  decision. 

The  Virginia  statute  (Code  1904,  pp.  1246-1249)  under  which  this 
controversy  arises  reads  as  follows : 

*'Sec.  2485.  AU  conductors,  brakemen,  englne-drlverB,  firemen,  captainsr 
stewards,  pilots,  clerks,  depot  or  office  agents,  storekeepers,  mechanics,  or 
laborers,  and  all  persons  furnishing  railroad  iron,  engines,  cars,  fuel,  and 
all  other  supplies  necessary  to  the  operation  of  any  railway,  canal,  or  otli^ 
transportation  company,  and  all  clerks,  mechanics,  and  laborers  wlio  furnish 
their  services  or  labor  to  aw  mining  or  manufacturing  company,  whether 
such  railway,  canal,  or  other  transportation,  or  mining  or  manufacturing 
company  be  chartered  under  or  by  the  laws  of  this  state,  or  be  chartered 
elsewhere  and  be  doing  business  within  the  limits  of  this  state,  shall  hSTe  a 
prior  lien  on  the  franchises,  gross  earnings,  and  on  all  the  real  and  per- 
sonal property  of  said  company  which  is  used  in  operating  the  same,  to  the 
extent  of  the  moneys  due  them  by  said  company  for  such  wages  or  supplies : 
and  no  mortgage,  deed  of  trust,  sale,  hypothecation,  or  conyeyance  executed 
since  the  twenty-first  day  of  March,  eighteen  hundred  and  seventy-BeTefi. 
shall  defeat  or  take  precedence  over  said  lien;  and  all  persons  fumiahiog 
supplies  to  a  mining  or  manufacturing  company  necessary  to  the  operation 
of  the  same  shall  have  a  prior  lien  upon  the  personal  property  of  such  com- 
pany other  than  that  forming  part  of  its  plant  to  the  extent  of  the  money 
due  them  for  such  supplies,  and  also  a  lien  upon  all  the  estate,  real  and 
personal,  of  such  company,  which  said  last  lien,  however,  upon  all  mvA 
real  and  personal  estate  shall  be  subject  and  inferior  to  any  lien  bj  deed 
of  trust,  mortgage,  hypothecation,  sale,  or  conveyance  made  or  executed  and 
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duly  admitted  to  record  prior  to  the  date  at  which  said  supplies  are  fur- 
nished: provided,  however,  that  the  lien  secured  by  this  provision  to  par- 
ties furnishing  supplies  shall  be  subsequent  to  that  due  to  clerks,  meehauics, 
and  laborers  for  services  furnished  as  aforesaid :  and  provided,  that  if  any 
person  entitled  to  a  lien  as  well  under  section  twenty-four  hundred  and  sev- 
enty-five as  under  this  section  shall  perfect  his  lien  given  by  either  section 
he  shall  not  be  entitled  to  the  benefit  of  the  other ;  and  provided,  also,  that 
no  right  to  or  remedy  upon  a  lien  which  has  already  accrued  to  any  person 
shall  be  extended,  abridged,  or  otherwise  affected  hereby. 

"Sec. 2486.  How  perfected;  how  enforced. — No  person  shall  be  entitled 
to  the  lien  given  by  the  preceding  section  unless  he  shall,  within  ninety  days 
after  the  last  item  of  his  bill  becomes  due  and  payable  for  which  such  sup- 
plies are  furnished  or  service  rendered,  file  in  the  clerk's  office  of  the  court 
of  the  county  or  corporation  in  which  is  located  the  chief  office  in  this  state 
of  the  company  against  which  the  claim  is,  or  in  the  clerk's  office  of  the 
chancery  court  of  the  city  of  Richmond  when  such  office  is  in  said  city,  a 
memorandum  of  the  amount  and  consideration  of  his  claim,  verified  by  affi- 
davit, which  memorandum  tlie  said  clerk  'shall  forthwith  record  in  the  deed 
book,  and  index  the  same  in  the  name  of  the  said  claimant  and  also  in  the^ 
name  of  the  company  against  which  the  claim  is.  Any  such  lien  may  be 
enforced  in  a  court  of  equity." 

In  this  case  the  facts  show,  and  it  is  also  admitted  by  all  the 
parties,  that  the  New  River  Mineral  Company  was  a  manufactur- 
ing company;  that  the  ores  furnished  to  it  by  the  Wissler  Com- 
pany were  supplies  necessary  for  the  operation  of  the  plant;  and 
that  the  memorandum  of  the  claim  for  these  supplies  was  filed 
according  to  the  statute,  and  properly  recorded  within  90  days 
after  the  last  item  of  the  account  became  due.  The  sole  question, 
therefore,  presented  for  consideration  is  whether  the  adjudication 
in  bankruptcy  intervening  between  the  time  when  the  last  item  of 
the  account  for  supplies  was  due  and  the  filing  and  recording  of 
the  claim  had  the  effect  to  destroy  the  right  of  the  Wissler  Com- 
pany to  a  priority  in  the  distribution  of  the  bankrupt's  estate ;  and 
the  proposition  thus  arising  rests  entirely  upon  the  determination 
as  to  when  the  lien  for  supplies,  provided  by  the  Virginia  statute, 
attaches — whether  at  the  time  the  supplies  are  furnished,  or  not, 
until  the  claim  is  filed  and  recorded. 

So  far  as  we  have  been  able  to  find,  the  question  here  has  not 
been  passed  upon  by  the  Virginia  courts,  and  we  are  therefore  com- 
pelled to  rely  upon  the  language  of  the  statute  itself,  and  such 
principles  relating  to  the  subject  as  can  be  gathered  from  other 
sources.  It  is  conceded  to  be  a  well-settled  principle  that,  where 
a  statute  declares  that  a  lien  shall  attach  upon  the  performance  of 
a  certain  act  or  the  existence  of  a  certain  condition,  there  is  no  lien 
until  the  act  has  been  performed  or  until  the  condition  exists.  The 
Virginia  statute  declares  that : 

**A11  persons  furnishing  supplies  to  a  mining  or  manufacturing  company, 
necessary  to  the  operation  of  the  same,  shall  have  a  prior  lien  upon  the 
personal  property  of  such  company,  other  than  that  forming  part  of  its 
plant,  to  the  extent  of  the  money  due  them  for  sudi  supplies,  and  also  a 
lien  upon  all  the  estate,  real  and  personal,  of  such  company,  which  said 
last  lien,  however,  upon  all  such  real  and  personal  estate,  shall  be  subject 
and  inferior  to  any  lien  by  deed  of  trust,  mortgage,  hypothecation,  sale,  or 
conveyance  made  or  executed,  and  duly  admitted  to  record  prior  to  the  date 
at  wiiich  said  supplies  are  furnished." 
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Upon  this  it  seems  clear  that,  when  a  person  has  furnished  sup- 
plies to  a  manufacturing  company,  necessary  for  carrying  on  its 
operations,  he  has  done  the  act  necessary,  under  the  statute,  to  cre- 
ate a  lien ;  and  we  are  borne  out  in  this  view  by  the  next  section  of 
the  law,  which  provides  for  the  manner  in  which  the  lien  is  per- 
fected and  enforced,  for  that  section  expressly  refers  to  the  lien 
given  by  the  preceding  section.  It  will  be  observed  that  the  sec- 
ond section  does  not  provide  that  the  person  furnishing  supplies  to 
a  manufacturing  company  shall  have  a  lien  when  he  shall  have  filed 
and  recorded  his  claim,  but  that  he  may  perfect  and  enforce  the 
lien  "given  by  the  preceding  section"  by  filing  a  memorandum,  and 
so  forth,  with  the  clerk.  It  may  be  asked  how  it  is  possible  to  per- 
fect a  thing  which  has  not  been  begun.  Taking  the  two  sections 
together,  we  are  led  to  the  conclusion  that  the  perfecting  of  the 
lien,  as  contemplated  by  the  second  section,  was  intended  to  be 
taken  in  connection  with  its  enforcement ;  not  that  the  act  of  filing 
and  recording,  under  the  second  section,  created  the  lien,  but  that  it 
put  it  in  a  condition  to  be  perpetuated,  and,  if  necessary,  enforced 
by  legal  proceedings.  The  furnisher  of  the  supplies  would  thus,  by 
filing  and  recording,  perfect  his  lien  by  doing  all  that  was  designed 
— by  reaching  the  utmost  point  aimed  at  in  the  beginning ;  that  is, 
after  the  right  had  accrued  to  him,  and  was  existing,  he  secured  it 
by  doing  the  act  required  under  the  second  section. 

We  are  aided  in  arriving  at  this  conclusion  by  what  is  said  in  a 
very  forceful  opinion  relating  to  the  same  question.  In  re  West 
Norfolk  Lumber  Company  (D.  C.)  112  Fed.  767.  In  this  case  the 
learned  judge  says : 

"The  language  of  tbe  first  section  of  this  act  [section  2485]  is  broad  and 
comprehensive,  and  plainly  contemplates  the  existence  of  the  lien  from  the 
time  the  supplies  are  furnished.  It  gives  a  prior  lien  upon  the  personal  prop- 
erty of  such  company  other  than  that  forming  part  of  its  plant  and  also  a 
lien  upon  the  estate,  real  and  personal,  of  such  company,  subordinating  such 
latter  lien,  however,  only  to  liens  duly  admitted  to  record  prior  to  the  date 
at  which  the  supplies  are  furnished;  in  a  word,  against  liens  acquired  by 
deeds  of  trust,  mortgage,  hypothecation,  or  in  case  of  a  sale  or  conveyance. 
The  time  of  furnishing  the  supplies  is  the  period  as  of  which  the  materialman 
is  given  a  right  of  lien.  The  right  to  claim  the  lien  arises  under  this  section, 
and  may  be  enforced  at  any  time  after  the  supplies  are  furnished;  but  may 
be  lost  by  failure  to  comply  with  some  provisions  of  the  act  giving  the  right. 
The  only  requirement  is  that  the  lien  shall  be  filed  'within  ninety  days  after 
the  last  item  of  the  bill  becomes  due  and  payable.'  If  the  claim  is  filed 
within  that  time,  the  lien  secured  relates  back  to  the  time  the  supplies  were 
furnished,  subject  to  be  defeated  by  prior  or  Intervening  supply  liens. '• 

We  believe  this  construction  of  the  Virginia  statute  to  be  in  thor- 
ough accord  with  the  general  doctrine  that  "a  statute  creating  a  lien, 
being  remedial  in  its  nature,  is  to  be  liberally  construed,  so  as  to 
give  full  effect  to  the  remedy  in  view  of  the  beneficial  purpose  con- 
templated by  it."    Amr.  &  Eng.  Ency.  of  Law,  Vol.  19,  page  24. 

A  case  in  entire  harmony  with  the  one  above  cited  is  that  of  In 
re  Dey,  9  Blatchf.  285,  Fed.  Cas.  No.  3,871,  in  which  the  court  had 
under  consideration  a  statute  of  New  Jersey  which  provides,  in  sub- 
stance, that  every  building  shall  be  liable  for  the  payment  of  any 
debt  contracted  for  labor  performed  or  materials  furnished  for  the 
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erection  and  completion  thereof,  "which  debt  shall  be  a  lien  upon 
said  building  and  the  land  whereon  it  stands."  A  subsequent  sec- 
tion of  the  act  provides  that  the  creditor  intending  to  claim  a  lien 
shall,  in  one  year  after  the  labor  is  performed  or  materials  furnished, 
file  in  the  office  of  the  county  clerk  his  claim ;  and  the  act  provides 
further  that,  if  such  claim  is  not  filed  within  such  time,  the  building 
or  land  shall  be  free  from  all  claims  for  the  matters  in  such  claim. 
It  was  contended  in  that  case,  as  in  the  present,  that  the  lien  pro- 
vided by  the  statute  did  not  attach  until  the  filing  in  the  office  of 
the  county  clerk ;  but  said  the  court,  referring  to  this  position : 

•This  is  giving  to  the  provision  requiring  the  claim  to  be  filed  a  plain  re- 
pugnance to  the  terms  of  the  first  section,  which  declares  that  the  building 
shall  be  liable  for  payment,  and  the  debt  shall  be  a  lien.  In  a  large  degree 
it  defeats  the  purpose  of  the  act,  which  was  to  furnish  an  Instant  security 
whilst  the  work  was  in  progress  on  which  the  laborers  and  materialmen 
might  rely.*'  And,  further:  "The  first  section  confers  a  right,  whether  it 
be  what  is  therein  called  the  'liability'  of  the  building,  or  the  *lien'  on  such 
building  and  the  land  whereon  it  stands,  in  the  sense  of  a  legal  lien.  In 
vlrtae  of  the  work  performed  and  materials  furnished  the  creditor  has  se- 
cured the  right  within  one  year  to  file  his  claim,  bring  suit,  and  sell  the 
property,  divested  of  all  estates  or  incumbrances  by  deed  or  mortgage.  This 
right  is  vested  by  statute." 

We  also  cite  in  support  of  our  position  In  re  Georgia  Handle 
Company,  109  Fed.  632,  48  C.  C.  A.  571 ;  In  re  Emslie  et  al.,  102  Fed. 
292,  42  C.  C.  A.  350,  and  In  re  Kerby-Dennis  Co.,  95  Fed.  116,  36 
C.  C.  A.  67r 

The  lien  given  b}  the  Virginia  statute,  and  other  statutes  of  like 
character,  is  based  upon  the  ground  that,  to  enable  a  manufacturing 
establishment  to  obtain  material  and  supplies,  and  thereby  continue 
operations,  is  not  only  of  advantage  to  the  establishment  itself,  but 
also  to  its  creditors  generally,  who  are  interested  in  its  success. .  It 
is  easy  to  discern  that  the  purpose  of  the  Legislature  in  the  enact- 
ment of  the  supply  lien  law  was  to  establish  a  basis  of  confidence 
upon  which  the  seller  would  be  willing  to  extend  credit  to  the  manu- 
facturing company,  and  thus  enable  the  latter  to  obtain,  from  time 
to  time,  the  supplies  necessary  to  carry  on  its  business.  This  con- 
fidence would  be  destroyed  if,  after  the  seller  had  delivered  his 
goods  to  the  manufacturing  company,  it  were  left  in  the  power  of 
the  latter,  by  an  act  of  bankruptcy,  a  confession  of  judgment,  or 
other  act,  to  divert  its  property  so  as  to  defeat  the  lien  intended  by 
the  law.  It  will  be  observed,  in  reading  the  statute,  that  section 
2485  provides,  in  substance,  that  the  furnisher  of  supplies  to  a  manu- 
facturing company  shall  have  a  lien  upon  the  personal  property  of 
such  company,  not  forming  a  part  of  its  plant,  and  also  upon  all  the 
estate,  real  and  personal,  of  such  company,  which  said  last  lien  shall 
be  subject  and  inferior  to  any  Hen  by  deed  of  trust,  mortgage,  etc., 
executed  and  duly  admitted  to  record  prior  to  the  date  at  which 
said  supplies  are  furnished.  In  Re  West  Norfolk  Lumber  Company, 
heretofore  cited,  this  provision  of  the  statute  is  commented  upon  in 
support  of  the  position  that  the  lien  for  supplies  attaches  at  the 
time  they  are  furnished,  but  that  such  lien  does  not  aflFect  existing 
liens  by  deed  of  trust,  mortgage,  etc.;   but  the  said  section  goes 
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further,  and  provides  that  "the  lien  secured  by  this  provision  to 
parties  furnishing  supplies  shall  be  subsequent  to  that  due  to  clerks, 
mechanics,  and  laborers,  for  services  furnished  as  aforesaid."  Here 
we  see  that  the  lien  is  referred  to  as  the  lien  "secured  by  this  provi- 
sion," and  is  not  made  to  depend  upon  anything  further  for  its 
validity. 

The  Legislature,  in  making  the  law  under  consideration,  no  doubt 
had  in  mind  the  fact  that  generally  the  delivery  of  supplies  to  a 
manufacturing  company  is  a  continuing  transaction;  that  is,  the 
supplies  are  furnished  from  time  to  time,  and  in  such  quantities,  as 
the  operating  necessities  of  the  company  require.  It  would  render 
the  act  almost  impracticable,  therefore,  if  it  required  the  furnisher 
of  the  supplies  to  record  hia  lien  whenever  he  made  a  single  delivery 
or  ihipment.  Take  the  present  case.  The  claim  of  die  Wissler 
Company  is  made  up  of  items  of  51  different  shipments  of  ore,  be- 
ginning on  the  dd  of  October,  1903,  and  ending  on  the  10th  of  De- 
cember of  the  same  year.  We  cannot  believe  that  in  such  cases  it 
was  the  intention  of  the  lawmakers  to  require  the  shipper,  as  soon 
as  he  had  made  a  shipment,  to  hurry  to  the  clerk's  office  and  record 
his  lien,  and,  if  he  failed  to  do  so,  to  leave  him  unprotected.  On  the 
other  hand,  we  are  of  the  opinion  that  the  language  of  the  statute, 
and  the  reasons  which  may  be  assigned,  consistent  with  its  pur- 
poses, warrant  us  in  coming  to  the  conclusion  that  the  lien  provided 
attaches  when  the  supplies  are  furnished,  and  is  an  existing  lien 
from  that  time,  to  be  perfected  and  enforced,  however,  in  accordance 
with  the  further  provisions  of  the  act. 

In  the  course  of  the  oral  argument  there  was  some  discussion  as 
to  the  relative  priorities  of  liens  of  different  persons  for  supplies 
furnished  to  the  same  company,  but  that  question  is  not  involved  in 
this  case,  and  is  therefore  not  before  us. 

The  judgment  of  the  court  of  bankruptcy  is  affirmed. 


WONO  DIN  V.  UNITED  STATES. 

Cdrcolt  Oourt  of  Appeals,  Ninth  District    Febraary  2a  1905.) 

Na  1.007. 

1.  0098PIBA0T--lNDI0TlfXIVT. 

WhM^e  an  indictment  alleged  that  defendants  feloniously  conspired  with 
dirers  other  persons,  whose  names  were  to  the  grand  Jurors  unknown, 
to  willfully,  etc.,  aid  and  abet  the  landing  of  unknown  Chinese  persona 
in  the  United  States  from  certain  Tessels,  the  names  of  which  were  to 
the  grand  Jurors  unknown,  from  ports  or  places  in  the  empire  of  China 
to  the  grand  Jurors  unknown,  etc.,  and  that,  to  effect  the  object  of  such 
conspiracy,  defendant  W.  D.,  whose  true  name  was  to  the  grand  Jurors 
unknown,  did  bribe  one  B.,  deputy  sheriff,  in  charge  of  certain  Chinese 
persons  whose  names  were  unknown,  who  had  been  sentenced  to  deporta* 
tion,  to  cause  certain  other  Chinese  persons,  whose  names  were  to  the 
grand  Jurors  unknown,  to  be  substituted  therefor,  etc.,  was  not  defective 
for  failure  to  allege  the  detailed  facts  stated  to  be  unknown. 

2.  Sah»—Tbiai/— Examination  of  Jueobs— Disobetion. 

In  a  prosecution  for  conspiracy,  a  severance  having  been  granted  as  to 
defendant  B.,  whoa  the  case  was  called  for  trial  against  the  other  de- 
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fiendants,  defendant  D.  obtained  leave  to  plead  foUty,  whereupon  de- 
fendant W.  obtained  leave  to  re-examine  tbe  jarora  aa  to  prejudice,  by 
reason  of  D.'a  change  of  plea,  and  one  of  the  jurom,  admitting  prejudice, 
waa  ezcoaed.  Thereafter,  and  before  the  12  Jurors  had  been  selected, 
another  defendant  pleaded  guilty,  and  defendant  W.  again  requested 
leave  to  re-examine  the  Jurors,  which  waa  denied.  Held,  that  tbe  denial 
of  such  application  was  not  error;  the  court  having  cautioned  the  jury 
that  the  fact  that  defendant's  codefendants  had  pleaded  guilty  could  not 
be  considered  aa  against  defendant  W. 

H   BAMfr— GO-CORSVIBATOBS— BVIDXRCB. 

Where^  Id  a  prosecution  for  coosplraeyt  s  seiveraiice  was  granted,  the 
evidence  of  a  co-oonsplrator  la  admissible  for  the  government;  in  the 
absence  of  statute^  and  its  credMlity  la  for  tbe  jury. 

In  Error  to  the  District  Court  of  the  United  SUtes  for  the  North- 
em  District  of  California. 

The  plaintifr  in  error,  whoee  true  same  Is  alleged  to  be  unhnown,  was 
jointly  indicted  with  William  F.  Dasha,  Thomaa  J.  Dempsey,  and  Thomas  T. 
Burnett  for  the  crime  of  conspiracy,  based  upon  section  M40  of  tbe  Revised 
SUtutes  of  the  United  States  [U.  8.  Comp.  St  1901,  p.  8676].  The  indict- 
ment, among  other  things^  alleged  that  said  defendants  on  August  8^  1903, 
at  the  city  and  county  of  San  Francisco,  Gal.,  *'did  then  and  there  widtedly, 
corruptly,  unlawfully,  and  feloniously  conspire,  combine,  confederate  and 
agree  together  with  divers  other  persona  whose  true  names  are  to  the  grand 
jurors  aforesaid  unknown,  to  commit  an  offense  against  Ite  United  States; 
that  is  to  say,  to  then  and  there  wilfully,  unlawfully,  and  knowingly  aid 
and  abet  the  landing  in  the  United  States,  to  wit,  at  the  port  of  San 
Francisco,  within  the  State  and  Northern  District  of  California,  ftom  cer- 
tain vessels  the  names  of  which  are  to  the  grand  jurors  afbresaid  unknown, 
ttom  divers  ports  and  places  In  the  Bmpir?  of  China,  tb»  namea  of  which 
said  ports  and  places  are  to  the  grand  jurors  af6resald  unknown,  the  voy* 
ages  of  which  said  vessels  from  said  porta  and  places  had  then  and  thore 
terminated  at  said  port  of  San  Francisco,  in  the  State  and  District  aforesaid, 
of  certain  Chinese  persons,  subjects  of  the  Emperor  of  China,  whose  names 
are  to  the  grand  ^ora  aforesaid  unknown,  and  which  said  Chinese  persons 
wwe  not,  nor  waa  either  of  them^  members  of  the  classes  of  Chinese  persona 
who  were  then  and  there  permitted  by  the  laws  of  the  United  States  to  enter 
and  remain  within  the  United  States ;  and  which  said  Chinese  persona  were 
then  and  there  unlawfully  in  the  United  States." 

The  overt  act  in  furtherance  of  said  conspiracy  is  alleged  as  follows:  **And 
that  to  effect  the  object  of  the  said  conspiracy,  the  said  Wong  Din,  whose  true 
name  is  to  the  grand  jurora  aforesaid  unknown,  as  aforesaid,  heretofore,  to 
wit,  on  the  eighth  day  of  August,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  three,  •  •  •  did  then  and  there  unlawfully,  wilfully, 
knowingly  and  felonioualy  pay  and  procure  to  be  paid  to  the  said  Thomas  T. 
Burnett,  who  was  then  and  tiiere  a  deputy  sheriff  of  the  city  and  county  of 
San  Francisco,  State  of  California,  assigned  to  duty  at  the  county  jail  of  the 
said  city  and  county,  in  which  said  county  jail  certain  Chinese  persons,  whose 
true  names  are  to  the  grand  jurors  aforesaid  unknown,  were  then  and  there 
confined,  •  •  •  the  sum  of  one  thousand  dollars  *  *  *  for  the  pur- 
pose and  with  the  intent  on  the  part  of  him,  the  said  Wong  Din,  *  *  • 
of  inducing  the  said  Thomas  T.  Burnett  and  the  said  William  F.  Dasha  and 
the  said  Thomas  J.  Dempsey  to  substitute,  and  cause  and  procure  to  be  sub- 
stituted, *  *  *  for  and  in  the  place  and  stead  of  five  certain  Chinese 
persons  whose  true  names  are  to  the  grand  jurors  aforesaid  unknown,  who 
were  then  and  there  awaiting  deportation  as  aforesaid,  five  certain  Chinese 
persons  other  than  and  different  from  the  Chinese  persons  who  were  then  and 
there  awaiting  deportation  to  China  as  aforesaid,  the  true  names  of  which 
said  other  and  different  Chinese  persons  are  to  the  grand  Jurors  aforesaid 
unknown." 

A  severance  was  granted  aa  to  defendant  Thomas  T.  Burnett  The  case 
came  up  for  trial  as  against  the  other  defendants  on  April  6i  1904,  and* 
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after  the  Impaneling  of  the  Jury*  the  defendant  Dempsey  asked  for  and  ob- 
tained leave  to  withdraw  his  plea  of  not  guilty,  and  to  enter  a  plea  of  guilty. 
The  plaintiff  in  error  then  asked  and  obtained  leave  to  re-examine  the  jnrors, 
in  order  to  ascertain  whether  the  change  of  plea  by  Dempsey  would  prejudice 
the  Jurors  against  him.  One  of  the  Jurors,  named  Mohr,  admitted  that  that 
fact  80  prejudiced  him  that  he  would  be  uuable  to  give  the  plaintiff  In  error 
a  fair  and  impartial  trial,  and  this  Juror  was  then  and  there  excused.  The 
other  11  Jurors  each  answered  that  the  change  of  Dempsey 's  plea  would  not 
prejudice  him  against  the  defendant  Wong  Din.  Thereafter,  and  before  the 
12  Jurors  had  been  selected,  the  defendant  Dasha  asked  and  obtained  leave 
to  change  his  plea  of  not  guilty  and  enter  a  plea  of  guilty.  This  being  done, 
the  plaintiff  in  error  asked  leave  to  re-examine  the  11  Jurors  as  to  whether 
or  not  the  change  of  the  plea  by  defendant  Dasha  would  prejudice  the  case 
as  against  him.  This  request  was  refused,  and  an  exception  was  taken  to 
this  refusal.  The  vacancy  In  the  Jury  was  then  filled,  and  the  trial  proceed- 
ed, resulting  in  a  verdict  of  guilty. 

S.  C.  Wright,  T.  C  West,  and  Bert  Schlesingcr,  for  plaintiff  in 
error. 
Marshall  B.  Woodworth,  U.  S.  Atty. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

HAWLEY,  District  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

It  is  claimed  that  the  indictment  does  not  state  facts  sufficient  to 
constitute  any  offense  against  the  laws  of  the  United  States.  It  will 
be  noticed  from  the  indictment  that  the  names  of  the  Chinese  persons 
whom  it  is  alleged  the  plaintiff  in  error  and  his  codefendants  en- 
tered into  a  conspiracy  to  release  are  unknown,  that  the  vessel  from 
which  they  were  to  be  landed  is  unknown,  that  the  names  of  the 
Chinamen  awaiting  deportation  from  the  county  jail  are  unknown, 
and  that  the  names  of  the  Chinese  persons  to  be  substituted  for  and 
in  place  of  the  five  Chinese  persons  awaiting  deportation  are  un- 
known. It  is  contended  that  for  these  reasons  the  indictment  is 
wholly  insufficient. 

Are  these  details  essential  to  constitute  the  crime  charged?  Are 
they  of  a  character  that  reaches  the  substance  of  the  crime  ?  No  one 
questions  the  correctness  of  the  principles  for  which  the  plaintiff  in 
error  contends — ^that  the  accused  in  the  indictment  must  be  "informed 
of  the  nature  and  cause  of  the  accusations''  against  him,  and  that  for 
this  purpose  all  of  the  material  facts  and  circumstances  embraced  in 
the  definition  of  the  offense  must  be  stated.  No  essential  of  the  crime 
can  be  omitted.  The  object  of  an  indictment  is  to  furnish  the  accused 
with  such  a  description  of  the  charge  as  will  enable  him  to  make  his 
defense,  to  enable  him  to  avail  himself  of  his  conviction  or  acquittal 
for  protection  against  another  prosecution  for  the  same  cause,  and 
to  inform  the  court  of  the  facts  alleged,  so  that  it  may  decide  whether 
they  are  sufficient  in  law  to  support  a  conviction.  These  general 
principles  have  been  frequently  announced  by  the  Supreme  Court. 
United  States  v.  Simmons,  96  U.  S.  360-3G2,  24  L.  Ed.  819;  United 
States  V.  Carll,  105  U.  S.  611,  26  L.  Ed.  1135;  United  States  v.  Brit- 
ton,  108  U.  S.  199,  2  Sup.  Ct.  531,  27  L.  Ed.  698 ;  United  States  v. 
Hess,  124  U.  S.  483-486,  8  Sup.  Ct.  671,  31  L.  Ed.  516;  Pettibone  v. 
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United  States,  148  U.  S.  197,  202,  13  Sup.  Ct.  642,  87  L.  Ed.  419; 
Blitz  V.  United  States,  153  U.  S.  308,  315,  14  Sup.  Ct.  924,  38  L.  E4 
725. 

The  gist  of  the  crime  of  conspiracy,  as  alleged  in  the  indictment, 
is  the  unlawful  combination  and  agreement  between  the  parties  named 
as  defendants  therein.  In  Pettibone  v.  United  States,  supra,  the 
court  said : 

"A  conspiracy  is  snfElcleDtly  described  as  a  combination  of  two  or  more 
persons,  by  concerted  action,  to  aecompllsb  a  criminal  or  unlawful  purpose, 
or  some  purpose  not  in  itself  criminal  or  unlawful,  by  criminal  or  unlawful 
means;  and  tbe  rule  is  accepted,  as  laid  down  by  Cbief  Justice  Sbaw  in 
Commonwealth  ▼.  Hunt,  4  Mete.  (Mass.)  Ill,  38  Am.  Dec.  346,  that,  when  the 
criminality  of  a  conspiracy  consists  in  an  unlawful  a^eement  of  two  or  more 
persons  to  compass  or  promote  some  criminal  or  illegal  purpose,  that  pur* 
pose  must  be  fully  and  clearly  stated  in  the  indictment,  while,  if  the  criminal- 
ity of  the  offense  consists  in  the  agreement  to  accomplish  a  purpose,  not  In 
itself  criminal  or  unlawful,  by  criminal  or  unlawful  means,  the  means  must 
be  set  out*' 

The  conspiracy  in  the  present  case  was  to  accomplish  an  unlawful 
purpose,  to  wit,  to  aid  and  abet  the  landing  in  the  United  States  of 
Chinese  who  were  not,  under  the  laws  of  the  United  States,  entitled  to 
land.  The  conspiracy  was  general  in  its  nature.  It  applied  to  Chinese 
who  were  confined  in  the  county  jail,  and  was  not  limited  to  any  par- 
ticular person  or  persons,  or  to  persons  who  came  on  any  particular 
vessel,  or  from  any  certain  port  or  place.  These  things,  if  unknown, 
could  not  be  more  cleirly  stated,  and  were  not  essential  to  make  out 
the  crime  as  alleged,  and,  as  to  the  overt  acts  in  carrying  out  the  crime, 
were  mere  matters  of  evidence.  We  are  of  opinion  that  the  indictment 
is  sufHciently  clear  and  certain  upon  all  the  essential  points,  and  is 
suflRcient  to  inform  the  plaintiff  in  error  as  to  the  nature  of  the  ac- 
cusation against  him. 

We  are  also  of  opinion  that  the  court  did  not  err  in  refusing  to  allow 
the  plaintiff  in  error  for  the  third  time  to  re-examine  the  jurors.  The 
11  jurors  on  the  second  examination  stated  that  the  fact  that  one  of  the 
defendants  on  trial  had  changed  his  plea  would  not  in  any  manner 
prejudice  them  against  the  plaintiff  in  error.  The  matter  was  within 
the  discretion  of  the  court  It  is  apparent  from  the  record  of  the  trial 
that  the  plaintiff  was  not  prejudiced  by  this  ruling.  The  jurors  were 
properly  cautioned  in  regard  to  this  matter.  The  court  charged  the 
jury  as  follows: 

''And  I  may  say  to  you,  gentlemen,  that  the  fact  that  two  of  his  codefendants 
have  pleaded  guilty  to  the  charge  contained  in  this  indictment,  in  your  hear- 
ing, cannot  be  taken  as  any  evidence  whatever  against  this  defendant  You 
are  to  decide  the  case  solely  upon  testimony  to  which  you  have  listened,  and 
base  your  verdict  upon  that  alone,  and  not  allow  your  minds  to  be  in  th6 
least  prejudiced  by  the  fact  that  two  of  the  defendants  have  pleaded  guilty." 

The  testimony  of  Thomas  T.  Burnett,  if  competent,  and  believed  by 
the  jury  to  be  true,  was  sufficient  to  justify  the  verdict  of  guilty  found 
by  the  jury.  But  the  plaintiff  in  error  claims  that  the  testimony  of 
Burnett  was  wholly  inadmissible;  that  "a  conviction  for  conspiracy 
cannot  be  had  on  the  uncorroborated  testimony  of  the  co-conspirators, 
nor  can  co-conspirators  corroborate  each  oQitf* — ^and  cites  United 

135  F.— 45 
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States  y.  Logan  (C.  C.)  45  Fed.  873,  in  support  of  this  proposition. 
That  case  is  not  sustained  by  the  federal  decisions. 

In  United  States  v,  Sacia  (D.  C.)  2  Fed.  754,  758,  Judge  Nixon 
charged  the  jury  that: 

"The  fact  tbat  a  wltneM  la  a  coKsonspirator  doubUen  operates,  and  ought 
to  operate,  Uirgely  against  the  credibility  of  his  testimony,  but  the  jury  Is 
not  bound  to  reject  it  on  that  account  Whilst  it  would  be  unsafe,  In  ordinary 
eases,  to  convict  any  one  upon  the  uncorroborated  testimony  of  acccMnplices 
In  the  crime,  the  rule  of  law  undoubtedly  Is  that  they  are  competent  wit- 
nesses, and  It  is  your  duty  to  consider  their  evidence.  Tou  are  to  weigh  it 
and  scrutinize  it  with  great  care.  Tou  are  to  test  its  truth  by  Inquiring  into 
the  probable  motive  which  prompted  it  Tou  are  to  look  into  the  testimony 
of  other  witnesses  for  corroborating  facts.  Where  it  is  supported  In  ma- 
terial respects  you  are  bound  to  credit  it,  but  where  It  Is  unsupported  you 
are  not  to  rely  upon  it,  unless,  after  the  exercise  of  extrone  caution,  it 
produces  in  your  minds  the  most  positive  conviction  of  Its  truth.** 

See,  also,  to  the  same  eflPect,  United  States  v.  Babcock,  3  Dill.  581, 
Fed.  Cas.  No.  14,487;  United  States  v.  Flemming  (D.  C.)  18  Fed.  907- 
916;  United  States  v.  Ybanez  (C.  C.)  53  Fed.  586,  540;  United  States 
V.  Howell  (D.  C)  56  Fed.  21-28;  Wolf  son  v.  United  States,  101  Fed. 
430-436,  41  C.  C.  A.  422. 

In  Benson  v.  United  States,  146  U.  S.  325-336,  13  Sup.  Ct.  60,  86 
L.  Ed.  991,  there  is  an  extended  discussion  upon  the  point  herein  in- 
volved. There  a  severance  was  had  between  the  case  of  Mary  Raut- 
zahn  and  that  of  Benson,  on  trial  for  murder.  She,  not  having  been 
tried,  was  called  as  a  witness  on  behalf  of  the  government  against  Ben- 
son, and  it  was  claimed  that  Mary  Rautzahn  was  not  a  competent  wit-, 
ness  against  him.    The  court,  among  other  things,  said : 

"The  theory  of  the  common  law  was  to  admit  to  the  witness  stand  only 
those  presumably  honest,  appreciating  the  sanctity  of  an  oath«  unaffected  as 
a  par^  by  the  result,  and  free  from  any  of  the  temptations  of  interest  The 
courts  were  afraid  to  trust  the  Intelligence  of  Jurors.  But  the  last  fifty 
years  have  wrought  a  great  change  In  these  respects,  and  to-day  the  tenden- 
cy Is  to  enlarge  the  domain  of  competency,  and  to  submit  to  the  jury  for  their 
consideration  as  to  the  credibility  of  the  witness  those  matters  which  here- 
tofore were  ruled  sufficient  to  Justifjr  his  exclusion.  This  change  has  been 
wrought  partially   by   legislation  and    partially   by    Judicial    construction. 

*  *  *  If  there  had  been  no  severance,  and  the  two  defendants  had  been 
tried  Jointly,  either  would  have  been  a  competent  witness  for  the  defendants ; 
and,  though  the  testimony  of  the  one  bore  against  the  other,  it  would  none 
the  less  be  competent.  Commonwealth  v.  Brown,  ISO  Mass.  279.  The  stat- 
ute, in  terms,  places  no  limitation  on  the  scope  of  the  testimony,  for  its 
language  is,  *The  person  so  charged  shall  at  his  own  request,  but  not  other- 
wise, be  a  competent  witness.'  His  competency  being  thus  established,  the 
limits  of  examination  are  those  which  apply  to  all  other  witnesses.  •  •  • 
If  interest  and  being  party  to  the  record  do  not  exclude  a  defendant  on  trial 
from  the  witness  stand,  upon  what  reasoning  can  a  codefendant  not  on  trial 
be  adjudged  incompetent?  The  conviction  or  acquittal  of  the  former  does 
not  determine  the  guilt  or  innocence  of  the  latter,  and  the  Judgment  for  or 
against  the  former  will  be  no  evideDce  on  the  subsequent  trial  of  the  latter. 

*  *  *  We  think  the  testimony  of  Mrs.  Rautzahn  was  competent,  and  there 
was  no  error  in  its  admission." 

In  12  Cyc  453,  there  is  a  reference  to  many  state  authorities  which 
sustain  the  principles  that,  "in  the  absence  of  a  statute,  the  credibility 
of  an  accomplice  is  for  the  jury,"  and  that  "no  common-law  rule  forbids 
a  conviction  upon  the  uncorroborated  testimony  of  an  accomplice,  if 
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his  evidence  satisfies  the  jury  of  the  guilt  of  the  accused  beyond  a  rea- 
sonable doubt." 

See,  also,  Underbill  on  Criminal  Evidence,  §  73;  Hughes  on  Crim- 
inal Law,  §  3172. 

The  judgment  of  the  District  Court  is  affirmed. 


BUGKHANKON  ft  N.  B.  CO.  T.  DAVIS. 
(Circuit  Court  of  Appeals,  Fourth  Circuit    Fobmaiy  21, 1908.) 

Na  668. 

L  FxDEBAi.  Coxms— RscKivKm— Lkavs  to  Sub— Conditions. 

Wbere  a  petition  was  filed  in  a  federal  court  for  permissloii  to  sue 
its  receiver  of  a  railroad  company  to  oondenm  a  grade  crossliig  over 
the  railroad's  right  of  waj,  the  court  had  power,  in  granting  such  per- 
mission, to  reserre  the  question  as  to  the  forum  in  which  the  suit  should 
be  brought,  and,  if  necesssry,  to  modif^  or  revoke  any  order  which  it 
might  have  ImproTidently  granted. 

[Ed.  Note.— Action  by  and  against  receivers  of  federal  courts,  see  note 
to  J.  I.  Case  Plow  Works  v.  Finks,  26  C.  a  A.  49.] 

2.  8AH»-BiaNSNT  Domain— Federal  Coubtb— Jubisdiotion. 

Wbere  a  federal  court  had  taken  Jurisdiction  of  the  property  of  a 
railroad  company  in  process  of  liquidation,  and  had  appointed  a  receiver 
therefor,  an  order  requiring  that  a  suit  against  the  receiver  to  condemn 
a  crossing  over  such  railroad's  right  of  way  should  be  brought  in  the 
federal  court  did  not  constitute  an  interference  with  the  state  in  the 
exercise  of  its  rights  of  eminent  domain. 

8.  Sams— Statutes. 

Act  Cong.  March  8,  1887,  c.  878,  |  8,  24  Stat  664,  and  Act  Aug.  18,  1868. 
c.  866,  I  8,  26  Stat  436  [U.  S.  Comp.  St  1901,  p.  682],  declaring  that 
every  receiver  of  any  property,  appointed  by  any  court  of  the  United 
States,  may  be  sued  in  req>ect  to  any  act  or  transaction  of  his  in  carry- 
ing on  the  business  connected  with  such  property,  without  previous 
leave  of  the  court  in  which  such  receiver  was  appointed,  etc,  did  not 
authorize  the  bringing  of  a  suit  to  condemn  a  croe^ng  over  the  rl£^t  of 
way  of  a  railroad  company  in  the  hands  of  a  receiver  appointed  by  a 
federal  court  without  leave  thereof. 

4.  Same— Acts  of  Receives. 

Refusal  of  the  receiver  to  agree  on  a  crossing  at  a  point  and  in  a  man- 
ner insisted  upon  by  the  petitioner,  which  the  receiver  considered  as 
detrimental  to  the  property  in  his  custody  as  receiver,  did  not  constitute 
''an  act  or  transaction"  by  the  receiver  within  such  act 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  West  Virginia. 
For  opinion  below,  see  131  Fed.  116. 

W.  S.  Meredith  (Reese  Blizzard,  on  the  brief),  for  appellant 
John  W.  Davis  (John  Basse!  and  Ira  £.  Robinson,  on  the  brief) , 
for  appellee. 

Before  PRITCHARD,  Circuit  Judge,  and  BRAWLEY  and 
WADDILL,  District  Judges. 

PRITCHARD,  Circuit  Judge.  The  bill  of  Coster  et  al.,  trustees, 
was  filed  March  13,  1899,  its  purpose  being  the  foreclosure  of  the 
underlying  mortgage  of  the  rarkersburg  Branch  Railroad  Corn- 
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pany,  dated  July  1,  1879.  lit  accordance  with  the  prayer  of  said 
bill,  John  W.  Davis  was  appointed  receiver  of  all  the  property  of 
said  railroad  company,  and  he  duly  qualified  as  such  officer.  Pend- 
ing the  proceedings  m  that  case  the  Buckhannon  &  Northern  Rail- 
road Company,  on  the  27th  day  of  October,  1903,  filed  its  petition 
therein,  asking  permission  to  institute  and  prosecute  in  the  circuit 
court  of  Taylor  county,  W.  Va.,  certain  condemnation  proceedings 
against  the  said  receiver,  the  object  of  which  was  to  secure  a  cross- 
ing for  the  Buckhannon  &  Northern  Railroad  Company  over  the 
railroad  and  right  of  way  of  the  Parkersburg  Branch  Railroad 
Company  at  a  point  within  the  corporate  limits  of  the  city  of 
Grafton,  in  Taylor  county,  W.  Va.  It  was  set  out  in  the  petition 
that  the  Buckhannon  &  Northern  Railroad  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  West  Virginia  for  the  pur- 
pose of  constructing  and  operating  a  railroad  for  public  use  from 
the  town  of  Buckhannon,  in  Upshur  county,  to  Fairmont,  in  Marion 
county,  W.  Va.,  and  thence  on  to  the  boundary  line  between  the 
states  of  West  Virginia  and  Pennsylvania ;  and  that  in  construct- 
ing its  railroad  it  is  necessary  for  the  petitioner  to  cross,  at  grade, 
the  right  of  way  and  roadbed  of  the  Parkersburg  Branch  Railroad  at  the 
point  desired  to  be  condemned  for  that  purpose,  and  that  such 
crossing  was  necessary  in  connection  with  the  construction  of  pe- 
titioner's railroad ;  that  said  petitioner  and  the  Parkersburg  Branch 
Railroad  Company  could  not  agree  upon  the  amount  of  compen- 
sation to  be  paid  for  such  crossing,  nor  upon  the  point  at  which 
it  was  to  be  made,  nor  the  manner  of  making  the  same.  The  courts 
after  considering  such  application,  granted  permission  to  the  Buck- 
hannon &  Northern  Railroad  Company  to  institute  and  maintain 
a  suit  against  John  W.  Davis,  receiver  of  the  Parkersburg  Branch 
Railroad  Company,  relative  to  such  crossing,  the  order  then  en- 
tered containing  these  words:  "The  court  at  this  time  not  passing 
upon  the  forum  in  which  said  suit  or  proceeding  is  to  be  instituted." 
On  the  4th  day  of  November,  1903,  the  receiver  moved  the  court 
to  strike  from  the  record  the  order  entered  therein  on  the  27th  day 
of  October,  1903,  giving  such  permission  to  institute  proceedings 
to  condemn,  and  the  court,  on  considering  such  motion,  set  the 
hearing  of  the  same  for  November  17,  1903.  Notice  of  the  fact 
that  the  court  had  so  set  the  hearing  of  such  motion  was  served 
on  the  Buckhannon  &  Northern  Railroad  Company  on  the  6th  day 
of  November,  1903.  On  November  9,  1903,  the  Buckhannon  & 
Northern  Railroad  Company  served  notice  on  the  receiver  that  it 
would,  on  November  19,  1903,  make  application  by  petition  to 
the  circuit  court  of  Taylor  county,  W.  Va.,  to  appoint  commis- 
sioners to  ascertain  a  just  compensation  to  the  owners,  and  to 
secure  such  orders  as  flight  be  necessary  to  condemn  the  right  of 
way  before  mentioned.  This  notice  was  served  without  any  re- 
quest having  been  made  to  the  court  to  dispose  of  the  question  of 
the  forum,  reserved  when  leave  to  sue  was  granted.  The  receiver, 
on  November  17,  1903,  filed  a  report  of  his  proceedings  as  such 
officer,  and,  the  cause  coming  on  to  be  further  heard,  it  was  ordered 
that  the  hearing  on  the  motion  to  set  aside  the  order  giving  per- 
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mission  to  sue  be  had  on  December  2,  1903,  and  that  in  the  mean- 
time the  Buckhannon  &  Northern  Railroad  Company  be  restrained 
from  prosecuting  its  said  action  in  the  circuit  court  of  Taylor 
county,  W.  Va.,  until  the  further  order  of  the  court.  After  a  con- 
sideration of  the  questions  presented  by  the  record,  the  court 
amended  the  order  of  January  27, 1903,  which  gave  the  Buckhannon 
&  Northern  Railroad  Company  the  right  to  institute  proceedings 
against  the  receiver,  by  restricting  the  parties  to  the  right  to  insti- 
tute such  proceeding  in  the  Circuit  Court  of  the  United  States  in 
the  cause  of  Coster  et  al.  v.  The  Parkersburg  Branch  Railroad  Com- 
pany, 131  Fed.  115,  and  perpetually  enjoining  the  Buckhannon 
&  Northern  Railroad  Company  from  further  prosecuting  its  suit 
for  condemnation  in  the  circuit  court  of  Taylor  county,  W.  Va. 

It  is  contended  by  appellant  that  the  court  did  not  have  power 
to  revoke,  annul,  or  modify  its  order  of  October  27,  1903,  which 
granted  permission  to  sue  the  receiver,  and  reserved  the  question 
as  to  the  forum  in  which  suit  should  be  brought.  The  court  un- 
doubtedly had  the  right  to  attach  any  reasonable  condition  to  the 
order  which  granted  permission  to  sue  the  receiver,  and,  if  neces- 
sary, to  modify  or  revoke  any  order  which  it  might  have  improvi- 
dently  granted. 

It  is  also  contended  by  appellant  that  the  state  of  West  Virginia, 
in  the  exercise  of  its  sovereign  right  of  eminent  domain,  cannot 
in  any  way  be  interfered  with  by  the  courts  of ^the  United  States. 
We  do  not  understand  such  to  be  the  law.  In  the  case  of  Searl  v. 
School  District  No.  2,  124  U.  S.  199,  8  Sup.  Ct.  461,  31  L.  Ed.  415, 
Justice  Matthews,  in  discussing  this  question,  said : 

"Sucb  a  proceeding,  according  to  the  decision  of  this  court  in  Kohl  v.  Unit- 
ed States,  91  U.  S.  367  [23  L.  Ed.  449],  is  a  suit  at  law,  within  the  meaning 
of  the  Constitution  of  the  United  States  and  the  acts  of  Ckingress  conferring 
Jurisdiction  upon  the  courts  of  the  United  States.  In  Boom  Co.  v.  Patter- 
son, dS  U.  S.  403,  406  [25  L.  Ed.  206],  speaking  of  a  judicial  proceeding  to 
appropriate  private  property  to  a  pubUc  use  and  to  fix  compensation  there- 
for, it  was  said:  'If  that  inquiry  take  the  form  of  a  proceeding  before  the 
courts,  between  parties,  the  owners  of  the  land  on  one  side,  and  the  company, 
seeking  the  appropriation,  on  the  other,  there  is  a  controversy  which  is  sub- 
ject to  the  ordinary  incidents  of  a  civil  suit;'  and  among  such  incidents  it 
was  held  in  that  case  was  the  right,  on  the  ground  of  citizenship,  to  re- 
move it  from  a  state  to  a  federal  tribunal  for  bearing  and  determination. 
The  same  point  was  ruled  in  the  Pacific  Railroad  Removal  Cases,  115  U.  S. 
1,  18  [5  Sup.  Gt  1113,  29  U  Ed.  319].  In  Gaines  v.  Fuentes,  92  U.  S.  10  [23 
Ik  Ed.  524],  it  was  held  that  a  controversy  between  citizens  is  involved  in 
n  suit  whenever  any  property  or  claim  of  the  parties  capable  of  pecuniary 
estimation  is  the  subject  of  litigation,  and  is  presented  by  pleadings  for 
Judicial  determination." 

In  the  case  supra  the  federal  court  did  not  have  jurisdiction  in 
the  first  instance,  but  obtained  it  by  virtue  of  the  removal  of  the 
case  from  the  state  to  the  federal  court.  In  this  case  the  court  has 
already  assumed  jurisdiction  and  control  over  the  property  which 
is  sought  to, be  condemned  for  public  use,  and,  inasmuch  as  it  had 
jurisdiction  over  the  parties  and  subject-matter  of  the  controversy 
at  the  time  of  the  application  to  sue  the  receiver,  it  was  compe- 
tent for  the  court  to  put  in  motion  the  machinery  provided  by 
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the  statutes  of  West  Virginia  for  the  purpose  of  adjusting  the 
rights  between  the  parties. 

It  has  often  been  held  in  cases  wherein  federal  courts  assume 
jurisdiction  of  a  suit  pending  between  citizens  of  different  states 
that  the  court  is  empowered  to  proceed  in  accordance  with  the  rules 
of  procedure  which  obtain  in  the  state  where  the  controversy  arises. 
In  this  case  it  is  clear  that  the  court  has  the  right  on  a  proper 
showing  to  authorize  the  condemnation  of  the  property  in  ques- 
tion, in  accordance  with  the  provisions  of  the  statutes  of  West  Vir- 
ginia ;  and  in  doing  so  the  court  does  not  interfere  with  the  state 
in  the  exercise  of  any  right  authorized  by  its  statutes,  but  is  simply 
enforcing  the  laws  of  West  Virginia  in  a  case  where  the  court  has 
obtained  jurisdiction  over  the  parties  and  the  subject-matter  in- 
volved in  the  controversy.  However,  the  principal  and  most  im- 
portant question  which  the  court  is  called  upon  to  decide  is  wheth- 
er the  facts  in  this  case  entitle  the  petitioner  to  institute  suit  against 
the  receiver  without  permission  of  the  court.  The  real  contention 
presented  for  our  consideration  is  as  to  the  proper  construction 
of  section  3  of  Act  March  3, 1887,  c.  373,  24  Stat.  554,  and  Act  Aug.  13, 
1888,  c.  866,  25  Stat  436  [U.  S.  Comp.  St  1901,  p.  582],  which  reads 
as  follows : 

'That  every  receiver  or  manager  of  any  property,  appointed  by  any  court 
of  tbe  United  States,  may  be  sued  in  respect  to  any  act  or  transaction  of 
his  in  carrsring  on  the  business  connected  with  such  property,  without  the 
previous  leave  of  the  court  in  which  such  receiver  or  manager  was  appoint- 
ed ;  but  such  suit  shall  be  subject  to  the  general  equity  Jurisdiction  of  the 
court  in  which  such  receiver  or  manager  was  appointed ;  so  far  as  the  same 
shall  be  necessary  to  the  ends  of  Justice.'' 

This  act  provides  that  suits  may  be  brought  against  receivers 
in  certain  instances  therein  specified  without  leave  of  the  court. 
It  was  clearly  the  intention  of  Congress  to  restrict  the  cases  where- 
in suits  are  to  be  brought  without  permission  of  the  court  to  acts 
and  transactions  of  the  receiver  in  carrying  on  the  business  intrust- 
ed to  his  care,  and  the  statute  in  question  cannot  be  construed  to 
mean  that  suits  may  be  brought  against  a  receiver  to  establish  any 
right  to  the  property  which  may  be  placed  in  his  custody  without 
the  permission  of  the  court.  The  property  being  at  all  times  un- 
der the  control  of  the  court  of  administration,  it  would  be  absurd 
to  permit  the  institution  of  suits  in  another  forum  to  recover  such 
property  or  diminish  its  value. 

If  the  contention  of  appellant  as  to  the  meaning  of  the  statute 
be  correct,  such  construction  would  render  the  court  powerless  to 
protect  the  property  placed  in  its  custody  for  preservation.  It 
cannot  be  said  that  this  is  a  suit  which  does  not  affect  the  value  of 
the  property;  neither  can  it  be  contended  that  it  is  not  brought 
for  the  purpose  of  recovering  a  portion  of  the  property  now  in 
the  hands  of  the  receiver.  The  suit  is  proposed  to  be  instituted 
for  the  purpose  of  acquiring  an  easement,  which  is,  to  say  the 
least  of  it,  a  qualified  estate ;  it  is  such  an  estate  as  may  be  assigned 
and  transferred  for  a  valuable  consideration,  and  it  is  a  right  which, 
if  established,  would  deprive  the   Parkersburg  Branch   Railroad 
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Company  of  the  enjoyment  of  certain  rights  and  interest  in  the 
property  thus  acquired,  and  would  tend  to  diminish  the  value  of 
the  property  remaining  in  the  hands  of  the  receiver.  The  prop- 
erty being  in  the  hands  of  the  court  of  administration,  such  court 
is  entitled-in  the  first  instance  to  pass  upon  the  question  whether 
the  receiver  shall  part  with  any  portion  of  it,  and  as  to  whether 
the  compensation  for  the  taking  of  the  same  is  adequate;  other- 
wise the  policy  of  the  law  in  relation  to  the  appointment  of  receiv- 
ers would  be  defeated. 

The  case  of  Gableman  v.  Peoria,  Decatur  &  Evansville  R.  R. 
Co.,  179  U.  S.  335,  21  Sup.  Ct.  171,  45  L-  Ed.  220,  is  relied  on  by 
appellant  to  sustain  the  contention  that  the  petitioner  is  entitled 
to  bring  this  suit  without  leave  of  the  court.  That  was  a  case  where- 
in a  party  was  injured  by  the  failure  of  the  defendant  company 
in  the  hands  of  the  receiver  to  properly  operate  gates  at  a  railroad 
crossing.  In  that  case  the  plaintiff  clearly  had  the  right  to  insti- 
tute suit  against  the  receiver  without  leave  of  the  court,  because 
the  act  complained  of  was  performed  while  he  was,  as  such  receiver, 
operating  the  property,  which  brought  it  clearly  within  the  provi- 
sions of  the  act  of  1887-88. 

The  contention  that  the  refusal  of  the  receiver  to  agree  upon  a 
crossing  at  a  point  and  in  a  matter  insisted  upon  by  the  appellant, 
which  die  receiver  considered  as  detrimental  to  the  property  in  his 
custody  as  receiver,  can  be  construed  as  an  act  or  transaction  by 
the  receiver  as  contemplated  by  the  act  of  1887-88,  is  untenable. 
His  refusal  to  accede  to  the  demands  of  appellant  was  not  "an  act 
or  transaction  of  his  in  carrying  on  the  business  connected  with 
such  property  in  his  custody,"  but  was  simply  a  refusal  on  his  part 
to  permit  another  to  acquire  title  to  a  portion  of  the  property  placed 
in  his  custody  without  nrst  obtaining  leave  of  the  court. 

Under  the  circumstances  the  action  of  the  learned  judge  who 
tried  this  case  was  eminently  proper,  and  therefore  we  find  no  error. 
The  adoption  of  any  other  policy  in  such  cases  would,  in  most  in- 
stances, result  in  confusion,  and  would  be  productive  of  a  conflict 
of  jurisdiction  in  the  administration  of  property  committed  to  the 
custody  of  the  court. 

The  orders  of  the  Circuit  Court  refusing  to  authorize  the  receiver 
to  be  sued  in  another  forum,  and  perpetually  restraining  the  Buck- 
hannon  &  Northern  Railroad  Company  from  instituting  suit  a^inst 
the  receiver  in  the  circuit  court  of  Taylor  County,  W.  Va.,  arc  af- 
firmed. 


In  re  MUBLLBR. 

(Circuit  Ck>urt  of  Appeals,  Sixth  Circuit    February  7,  1905.) 

Mo.  1,369. 

BANKBtTPTCT— AFPELLATB  JUBISDICTION—MODB  OF  ReVIXW. 

Judgments  or  orders  of  a  District  or  Circuit  Court  entered  In  contro- 
▼ersles  arising  in  bankruptcy  proceedings,  as  distinguished  from  those 
entered  in  bankruptcy  proceedings  proper,  are  reviewable  by  the  Circuit 
Courts  of  Appeals  only  by  appeal  or  writ  of  error  under  their  general  ap- 
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pellate  Jurisdiction,  as  proylded  in  Bankr.  Act  July  1,  1898,  a  Ml,  I  25a, 
80  Stat  553  [U.  S.  Comp.  St  1901,  p.  3432]. 

[Ed.  Note.— Appeal  and  review  In  bankruptcy  caaeB,  see  note  to  In  re 
Eggert  48  a  a  A.  9.] 
Z  SAins. 

Judgments  or  orders  of  a  District  Court  In  bankruptcy  ^proceedings 
proper,  relating  to  the  administration  of  the  estate,  if  appealable  under 
the  terms  of  Bankr.  Act,  July  1,  1898,  c.  541,  |  25a,  80  Stat  553  [U.  & 
Qomp,  St.  1901,  p.  3432],  cannot  be  reviewed  on  petition  to  revise  In  mat- 
ter of  law  under  section  24b,  the  two  provisions  being  exclusive  of  each 
other. 

8.  Sauk— Obdeb  Allowing  Claim. 

A  creditor  holding  a  note  given  by  a  bankrupt  firm,  signed  as  surety 
by  a  member  of  the  firm,  also  bankrupt,  having  proved  the  debt  against 
the  firm  estate,  also  filed  it  as  an  individual  debt  against  the  estate  of 
the  surety.  Held,  that  the  only  question  determined  by  an  order  allowing 
such  claim  was  that  It  was  a  provable  debt  against  the  Individual  estate 
of  the  partner,  and  that  such  order  was  reviewable  only  by  appeal  under 
Bankr.  Act,  July  1,  1898,  c.  541,  S  25a,  30  Stat  553  [U.  S.  Comp.  St  1901, 
p.  3432],  the  amount  allowed  being  over  $500. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  Kentucky,  in  Bankruptcy. 

Alfred  Selligrnan,  for  petitioner. 
O.  A*  Wehle,  for  respondent. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

LURTON,  Circuit  Judge.  This  is  a  petition  filed  by  A.  E.  Mueller, 
trustee  in  bankruptcy  of  thefpartnership  styled  L.  De  Witt  &  Sons,  and 
of  the  individuals  composing  same,  to  review  an  order  of  the  Dis- 
trict Court  allowing  a  certain  claim  in  favor  of  the  German  Insur- 
ance Bank  of  Louisville,  Ky.,  against  the  individual  estate  of  Mary 
A.  De  Witt,  one  of  the  members  of  the  bankrupt  firm.  The  mat- 
ter comes  on  now  to  be  heard  upon  a  motion  to  dismiss  the  peti- 
tion for  review  upon  the  ground  that  the  order  or  judgment  sought 
to  be  reviewed  was  a  judgment  allowing  a  debt  or  claim  of  $500  or 
over,  and  therefore  not  subject  to  be  reviewed  under  the  provisions 
of  section  24b  of  the  bankrupt  act,  but  reviewable  only  by  an  ap- 
peal under  section  25a,  Act  July  1,  1898,  c.  641,  30  Stat.  653  [U.  S. 
Comp.  St.  1901,  p.  3432].  In  Holden  v.  Stratton,  191  U.  S.  115,  24 
Sup.  Ct.  45,  48  L.  Ed.  116,  it  is  said : 

"The  distinction  between  steps  in  bankruptcy  prooeedings  proper  and  con- 
troversies arising  out  of  the  settlement  of  the  estate  of  bankrupts  Is  recog- 
nized In  sections  23,  24  and  25  of  the  present  act,  and  the  provisions  as  to 
revision  in  matter  of  law  and  appeals  were  framed  and  must  be  construed 
in  view  of  that  distinction." 

There  is  no  reason  to  suppose  that  one  may  elect  whether  he  will 
bring  up  the  order  or  judgment  which  he  wishes  to  have  reversed 
by  appeal  or  by  a  petition  for  review.  These  remedies  are  exclusive 
of  each  other.  That  which  may  come  here  by  appeal  cannot  come 
here  for  review ;  otherwise  the  distinction  which  the  act  recognizes 
will  be  ignored.  Neither  is  there  any  reason  for  supposing  that  an 
order  or  judgment  may  be  appealed  when  questions  of  fact  are  to 


Digitized  by 


Google 


DT  BB  MUELLBB.  713 

be  considered  and  reviewed  upon  petition  if  only  a  question  of  law 
is  involved.  The  distinction  between  cases  appealable  and  cases 
reviewable  lies  deeper,  and  turns  upon  the  character  of  case  or  ques- 
tion.   Cases  which  are  appealable  are  of  two  classes : 

1.  There  is  the  broad  appellate  jurisdiction  conferred  by  section 
6  of  the  Court  of  Appeals  Act  of  March  3,  1891,  c.  617,  26  Stat.  828 
[U.  S.  Comp.  St.  1901,  p.  549],  by  appeal  or  writ  of  error,  from  the 
final  decisions  of  the  District  Court  "in  all  cases  other  than  those 
provided  for  in  the  preceding  section  of  this  act."  That  the  decree 
or  judgment  is  one  arising  in  a  controversy  relating  to  the  settle- 
ment of  the  bankrupt's  estate  does  not  make  it  any  the  less  ap- 
pealable or  reviewable  by  writ  of  error.  Upon  the  contrary,  sec- 
tion 24a  provides  as  follows : 

rrhe  Supreme  Court  of  the  United  States,  the  Circuit  Courti  of  Appeals 
of  the  United  States,  and  the  Supreme  Courts  of  the  territories,  in  vacation 
in  chambers  and  daring  their  respective  terms,  as  now  or  as  they  may  be 
hereafter  held,  are  hereby  invested  with  appellate  jurisdiction  of  controversies 
arising  in  bankruptcy  proceedings  from  the  courts  of  bankruptcy  from  which 
they  ha^e  appellate  juriadictlon  In  other  cases."    U.  S.  Comp.  St  1901,  p.  3431. 

That  neither  the  fifth  nor  sixth  section  of  the  act  of  1891  (26  Stat. 
827,  828  [U.  S.  Comp.  St.  1901,  pp.  549,  560]  was  changed  by  the 
bankrupt  act  was  expressly  decided  in  Bardes  \.  Hawarden  Bank, 
175  U.  S.  526,  20  Sup.  Ct.  196,  44  L.  Ed.  262  and  Elliott  v.  Toepp- 
ner,  187  U.  S.  327,  334,  23  Sup.  Ct.  133,  47  L-  Ed.  200.  By  "contro- 
versies arising  in  bankruptc)  proceedings"  is  meant  those  inde- 
pendent or  plenary  suits  which  concern  the  bankrupt's  estate,  and 
arise  by  intervention  or  otherwise  between  the  trustee  representing 
the  bankrupt's  estate  and  claimants  asserting  some  right  or  inter- 
est adverse  to  the  bankrupt  or  his  general  creditors.  An  illustra- 
tion of  such  a  controversy  is  found  in  Hcwit  v.  Berlin  Machine 
Works,  194  U.  S.  296,  24  Sup.  Ct.  690,  48  L.  Ed.  986,  wherein  title 
to  certain  chattels  in  the  hands  of  the  trustee  was  asserted  under 
an  intervening  petition.  Another  is  found  in  Dolle  v.  Cassell  (de- 
cided by  this  court  January,  1905)  135  Fed.  52,  wherein  a  vendor 
under  a  conditional  sale  of  chattels  sought  to  recover  the  articles 
under  an  unrecorded  agreement  for  the  retention  of  title  until  pay- 
ment of  the  purchase  price.  Still  another  is  found  in  the  case  en- 
titled In  re  First  National  Bank  of  Canton,  Ohio  (decided  by  this 
court  at  its  January  session)  135  Fed.  62,  in  which  a  creditor  of 
the  bankrupt  sought  to  enforce  a  mortgage  lien  upon  a  stock  of 
merchandise  belonging  to  the  bankrupt,  which  stock  had  come  to 
the  possession  of  the  bankrupt's  trustee.  The  distinction  between  a 
"controversy  arising  in  bankruptcy"  and  "proceedings  in  bankrupt- 
cy^' is  very  sharply  drawn  by  Judge  Baker,  speaking  for  the  Sev- 
enth Circuit  Court  of  Appeals,  in  the  case  of  In  re  Friend  et  al.,  134 
Fed.  778.    The  learned  judge  there  said: 

"Tbat  section  23  establishes  ^  clear  distinction  between  'proceedings  In  bank- 
ruptcy' and  'controversies  at  law  and  in  equity  arising  in  the  course  of  bank- 
ruptcy proceedings* ;  the  former,  broadly  speaking,  covering  questions  between 
the  alleged  bankrupt  and  his  creditors  as  such,  commencing  with  the  petition 
for  adjudication,  ending  with  the  discharge,  and  including  matters  of  admin- 
istration generally,  such  as  appointments  of  receiyers  and  trustees,  sales, 
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ezemptlotis,  allowances,  and  the  like,  to  be  disposed  of  trammarlly,  all  of 
which  naturally  occur  in  the  settlement  of  the  estate ;  and  the  latter,  broadly 
speaking,  involying  questions  between  the  trustee,  representing  the  bankrupt 
and  bis  creditors,  on  the  one  side,  and  adverse  claimants  on  the  other,  con- 
cerning property  in  the  possession  of  the  trustee  or  of  the  claimants,  to  be 
litigated  In  appropriate  plenary  suits,  and  not  affecting  directly  the  adminis- 
trative orders  and  Judgments,  but  only  the  question  of  the  extent  of  the  estate. 
That  the  same  distinction  is  maintained  in  section  24a  on  the  one  hand,  and 
sections  24b  and  25a  on  the  other." 

2.  But  this  general  appellate  jurisdiction  conferred  by  24a  does 
not  extend  to  certain  specified  proceedings.  Thus  section  26a  pro- 
vides for  "appeals,  as  in  equity  cases,"  if  taken  within  10  days: 
(1)  From  a  judgment  adjudging  or  refusing  to  adjudge  the  defend- 
ant a  bankrupt ;  (2)  from  a  judgment  granting  or  den)dng  a  discharge ; 
(3)  from  a  judgment  allowing  or  rejecting  a  debt  or  claim  of  $500  or 
over.  The  time  within  which  a  writ  of  error  may  be  taken  out  or 
an  appeal  prayed  from  a  judgment  or  decree  of  the  District  Court 
in  "a  controversy  arising  in  bankruptcy,"  such  as  is  referred  to  in 
section  24a,  is  the  time  prescribed  by  the  eleventh  section  of  the 
judiciary  act  of  1891  (26  Stat.  829  [U.  S.  Comp.  St.  1901,  p.  662]), 
namely,  six  months.  But  no  appeal  can  be  taken  in  one  of  the  cases 
specifically  mentioned  in  this  section  unless  taken  within  ten  days. 
This  short  limitation  was  doubtless  imposed  because  of  the  pe- 
culiar nature  of  the  judgments  mentioned,  and  the  evil  results  of 
delay  upon  the  rights  of  other  parties  whose  rights  would  be  effect- 
ed. But,  whatever  the  reason,  there  is  no  way  m  which  a  judgment 
of  the  kind  described  by  section  26a  can  be  reviewed  but  by  an 
appeal,  and  an  appeal  sued  out  within  ten  days.  But  when  the 
judgment  is  upon  the  verdict  of  a  jury,  under  section  19  of  the  bank- 
rupt law  (30  Stat.  661  [U.  S-  Comp.  St.  1901,  p.  3429])  it  cannot  be 
revised  under  an  appeal  as  in  an  equity  case,  but  only  by  writ  of 
error.  Elliott  v.  Toeppner,  187  U.  S.  327,  23  Sup.  Ct.  133,  47  L. 
Ed.  200.  The  doubt  as  to  what  kinds  of  cases  are  appealable  under 
the  provisions  of  this  section  turns  upon  the  meaning  to  be  attached 
to  the  words  "a  debt  or  claim."  That  "claim,"  as  used  here,  means 
a  "debt,"  is  settled  by  Holden  v.  Stratton,  191  U.  S.  116,  118,  24 
Sup.  Ct.  46,  48  L.  Ed.  116,  where  it  was  said  by  Chief  Justice  Fuller 
that,  "while  the  word  'claim'  is  used  in  its  signification  of  the  de- 
mand or  assertion  of  a  right  in  subdivision  11  of  section  2,  in  re- 
spect of  all  claims  of  bankrupts  to  their  exemptions,  it  is  also  used 
in  many  parts  of  the  act,  and,  as  we  think,  in  section  26,  as  refer- 
ring to  debts  ♦  *  ♦  presented  for  proof  against  estates  in  bank- 
ruptcy." But  where  the  appeal  is  from  a  judgment  allowing  or  dis- 
allowing a  debt,  any  question  of  Hen  or  priority  of  the  debt,  if  al- 
lowed, may  be  considered  upon  the  appeal  as  an  incident  of  the 
debt.  Cunnineham  v.  German  Ins.  Bank,  103  Fed.  932,  43  C.  C.  A. 
377;  Courier- Journal  Co.  v.  Schafer-Brewing  Co.,  101  Fed.  699, 
41  C.  C.  A.  614 ;  Hutchinson  v.  Otis,  190  U.  S.  662,  23  Sup.  Ct.  778, 
47  L.  Ed.  1179.  If,  however,  the  debt  or  claim  is  not  disputed,  and 
the  only  question  sought  to  be  reviewed  is  one  of  the  rank  or  prior- 
ity of  the  claim  by  reason  of  its  character  or  some  lien  in  its  favor 
against  property  of  the  bankrupt,  it  has  been  held  by  the  Circuit 
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Court  of  Appeals  for  the  Seventh  Circuit  that,  so  far  as  the  order 
or  decree  depended  upon  a  cniestion  of  law,  it  could  be  reviewed 
upon  a  petition  for  review.  In  re  Rouse  Hazard  Co.,  91  Fed.  96, 
33  C.  C.  A.  356 ;  In  re  Richards,  96  Fed.  936,  37  C.  C.  A.  634.  This 
ruling  we  followed  in  Courier- Journal  Co.  v.  Meyer  Brewing  Co., 
101  Fed.  699,  41  C.  C.  A.  614.  In  Burleigh  v.  Foreman,  125  Fed.  217, 
60  C.  C.  A.  109,  the  First  Circuit  Court  of  Appeals  held  that,  where 
a  question  arose  as  to  whether  certain  assets  belonged  to  the  estate 
of  a  bankrupt  copartnership  or  to  the  individual  estate  of  one  of 
the  partners,  an  issue  thus  raised  between  the  creditors  of  the  two 
estates  constituted  one  of  those  distinct  and  separable  issues  "aris- 
ing in  bankruptcy  proceedings"  appealable  under  the  broad  ap- 
pellate jurisdiction  of  the  Courts  of  Appeal  under  the  judiciary  act 
of  1891,  and  reaffirmed  under  section  24a  of  the  bankrupt  act.  In 
Buckingham  v.  First  Nat.  Bank  of  Chicago,  131  Fed.  192,  a  like 
question  came  before  us  on  appeal,  and  was  entertained  without 
objection ;  the  only  question  in  this  case  last  mentioned  being  the 
question  of  whether  there  were  in  fact  two  estates. 

3.  There  remains  only  the  revisory  jurisdiction  under  section  24b, 
where  it  is  provided  that  "the  several  Circuit  Courts  of  Appeal  shall 
have  jurisdiction  in  equity,  either  interlocutory  or  final,  to  su- 
perintend and  revise  in  matter  of  law  the  proceedings  of  the  sev- 
eral inferior  courts  of  bankruptcy  within  their  jurisdiction."  The 
consensus  of  opinion  and  reason  seems  to  be  that  this  revisory 
jurisdiction  does  not  include  any  orders  or  decrees  which  are  ap- 
pealable, the  provisions  for  appeal  and  for  petition  of  review  being 
mutually  exclusive.  Loveland  on  Bankruptcy  (2d  £d.)  p.  809; 
Brandenburg  Bankruptcy  (2d  Ed.)  375 ;  In  re  Good,  99  Fed.  389, 
39  C.  C.  A.  581 ;  In  re  Ives,  113  Fed.  911,  61  C.  C.  A.  541.  The  dis- 
tinction between  "controversies  arising  in  bankruptcy  proceedings" 
under  24a  and  the  "proceedings"  in  bankruptcy  referred  to  in  24b, 
has  already  been  observed.  The  "proceedings"  reviewable  are 
those  administrative  orders  and  decrees  in  the  ordinary  course  of 
a  bankruptcy  between  the  filing  of  the  petition  and  the  final  set- 
tlement of  the  estate,  which  are  not  made  specially  appealable  un- 
der 25a.  This  would  include  questions  between  the  bankrupt  and 
his  creditors  of  an  administrative  character,  and  exclude  such  mat- 
ters as  are  appealable  under  24a.  In  re  Friend,  Moss  and  Morris 
(Seventh  Circuit  Court  of  Appeals,  Oct.,  1904)  134  Fed.  778; 
Hutchinson  v.  Otis,  190  U.  S.  552,  23  Sup.  Ct.  778,  47  L.  Ed.  1179 ; 
Holden  v.  Stratton,  191  U.  S.  115,  24  Sup.  Ct.  45,  48  L.  Ed.  116; 
Hewit  V.  Berlin  Machine  Works,  194  U.  S.  296,  24  Sup.  Ct.  690,  48 
L.  Ed.  986. 

4.  Applying  these  principles  to  the  case  in  hand,  it  is  clear  that, 
if  the  judgment  sought  to  be  reviewed  is  a  judgment  allowing  a 
claim,  the  motion  to  dismiss  must  be  granted.  From  the  petition 
and  its  exhibits  it  appears  than  an  involuntary  petition  in  bankrupt- 
cy was  filed  against  the  firm  of  L.  De  Witt  &  Sons,  composed  of 
Lafayette  De  Witt,  Clarence  De  Witt,  J.  H.  De  Witt,  and  Mary 
A..  De  Witt,  and  that  the  firm  and  the  individuals  composing  it  were 
adjudged  bankrupts.    Mary  A.  De  Witt  is  the  wife  of  Lafayette 
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Dc  Witt.  Mary  A.  Dc  Witt  has  an  individual  estate,  which  estate 
has  passed  to  and  is  in  the  possession  of  her  trustee  in  bankruptcy, 
who  is  also  trustee  for  the  bankrupt  firm  of  which  she  is  a  mem- 
ber. The  estate  of  the  bankrupt  firm  is  insufficient  to  pay  the  firm 
debts.  But  the  petition  avers  that  the  estate  of  Mary  A.  De  Witt 
is  sufficient  "to  pay  all  the  claims  proved  against  it"  if  the  claim  of 
the  German  Insurance  Bank  be  excluded.  The  petition  then  avers 
that  the  said  German  Insurance  Bank  was  the  holder  of  five  prom- 
issory notes  signed  by  the  firm  of  L.  De  Witt  &  Sons  and  by  Mary 
A.  De  Witt  and  one  Wilhelmina  Rueve ;  that  the  said  bank  filed 
and  proved  their  claims  against  the  estate  of  L.  De  Witt  &  Sons 
and  received  a  small  dividend  thereon;  that  afterwards  the  said 
bank  filed  a  proof  of  claim  against  the  individual  estate  of  Mary  A. 
De  Witt  based  upon  the  same  indebtedness.  This  proof  of  debt 
alleged  that  the  said  Mary  A.  De  Witt,  by  her  individual  signature 
upon  said  notes,  had  become  individually  liable  for  the  said  indebt- 
edness. The  said  Rroof  of  claim  is  made  an  exhibit  to  the  petition 
for  review,  and  in  said  proof  it  is,  among  other  things,  alleged : 

'TThat  the  said  Mary  A.  De  Witt,  the  person  against  whom  a  petition  tor 
adjudication  of  bankruptcy  has  been  filed,  was  at  and  before  the  filing  of  said 
petition,  and  still  is.  Justly  and  truly  indebted  to  said  corporation  in  the  sum 
of  $5,425;  that  the  consideration  of  said  debt  is  as  follows:  (1)  A  promissory 
note  dated  September  23,  1903,  executed  and  delivered  by  said  Mary  A.  De 
Witt,  bankmpt,  to  said  creditor,  by  which  she,  the  firm  of  L.  De  Witt  &  Sons, 
also  bankrupts,  and  one  Wilhelmina  Baeye,  Jointly  and  sererally  promised 
and  agreed  to  pay,"  etc 

Then  follows  a  like  allegation  in  regard  to  four  other  notes  sign- 
ed by  the  firm  and  by  said  Mary  A.  Dc  Witt  and  Wilhelmina 
Rueve.  It  is  in  the  petition  also  averred  that  the  referee  "allowed 
said  claim  as  a  claim  against  the  individual  estate  of  Mary  A.  De 
Witt."  Certain  of  the  creditors  excepted  to  the  allowance  of  this 
claim,  and  moved  a  reconsideration  and  a  disallowance.  This  mo- 
tion was  overruled,  whereupon  a  petition  was  filed  by  the  trustee 
for  a  review  of  the  referee's  order,  and  the  matter  carried  before  the 
District  Judge  sitting  in  bankruptcy,  who  affirmed  the  referee's 
order  upon  the  ground  that  the  bank  "was  entitled  to  make  the 
proof  of  its  debt  against  the  individual  assets  of  Mary  A.  De  Witt." 
From  the  foregoing  it  appears  that  there  are  two  distinct  estates — 
the  estate  of  the  copartnership  and  the  individual  estate  of  Mary  A. 
De  Witt,  a  member  of  the  copartnership.  It  is  obvious  that,  unless 
the  German  Insurance  Bank  has  a  debt  or  claim  which  it  can  prove 
against  the  individual  estate  of  Mrs.  De  Witt,  it  cannot,  although  a 
creditor  of  the  copartnership,  and  therefore  a  creditor  of  Mrs.  De 
Witt,  receive  any  dividend  from  her  estate  until  the  individual  debts 
are  paid.  The  present  bankrupt  law  expressly  provides  that  the  net 
proceeds  of  the  partnership  property  shall  be  appropriated  to  the 
payment  of  the  partnership  debts,  and  the  net  proceeds  of  the  in- 
dividual estate  of  each  partner  to  the  payment  of  his  individual 
debts,  and  that  only  the  surplus  of  each  estate  shall  be  added  to  the 
other.  The  right  of  the  bank  to  participate  in  the  distribution  of 
Mrs.  De  Witt's  individual  estate  depended,  therefore,  upon  the 
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question  as  to  whether  it  had  a  claim  provable  against  that  estate. 
This  was  the  real  and  only  controversy  before  the  referee  and  be- 
fore the  District  Judge  upon  the  review.  The  order  sought  to  be 
reviewed  is  therefore  neither  more  nor  less  than  an  order  allowing 
the  debt  as  a  claim  against  Mrs.  De  Witt's  individual  estate.  If 
that  order  stands,  that  claim  will  necessarily  participate  in  the  dis- 
tribution of  her  estate. 

For  the  purpose  of  taking  this  case  without  the  category  of  cases 
appealable  under  section  25a,  as  an  appeal  from  a  judgment  allow- 
ing or  disallowing  a  debt  or  claim,  it  has  been  urged  that  the  real 
question  is  one  of  marshaling — a  question  as  to  whether  the  debt 
or  claim  of  the  bank  shall  receive  dividends  from  both  estates,  while 
other  creditors  of  the  partnership  will  be  confined  to  the  partner- 
ship fund  and  the  surplus  of  Mrs.  De  Witt's  individual  estate  after 
her  individual  debts  are  paid.  But  this  begs  the  question.  That 
there  is  an  individual  estate  and  a  partnership  estate  is  not  disputed. 
If  the  bank  is  a  creditor  of  both  estates,  it  can  prove  against  both. 
Buckingham  v.  First  National  Bank  of  Chicago,  decided  by  this 
court,  and  reported  in  131  Fed.  192.  The  real  contention  was  as 
to  whether  Mrs.  De  Witt  was  competent,  as  a  married  woman,  to 
become  a  surety  for  the  firm  of  which  she  was  a  member,  under 
section  2127,  Ky.  St.  1903,  and  whether  her  individual  signature 
was  a  suretyship  within  the  terms  of  that  statute,  or  a  mere  con- 
tract giving  the  bank  the  right  to  go  upon  her  individual  estate  for 
a  debt  which,  in  any  event,  was  her  own  debt,  and  not  the  debt  of 
another.  But  the  single  question  lying  at  the  root  of  the  whole 
question  of  whether  the  bank  should  share  in  both  estates  depend- 
ed upon  whether  it  had  a  provable  debt  against  both  estates  or 
funds.  There  is  no  question  of  distribution  or  double  dividends, 
except  as  it  results  froni  the  allowance  of  the  claim  of  the  bank  as  a 
claim  against  the  individual  estate  of  Mary  A.  De  Witt.  Whether 
that  allowance  was  right  or  wrong  is  the  only  question.  That  ques- 
tion should  have  been  brought  here  by  appeal  under  section  25a, 
taken  within  10  days  from  the  order  of  the  District  Judge  confirm- 
ing the  allowance  of  the  claim.  Petitioner  waited  until  the  time 
for  such  an  appeal  had  long  passed,  and  then  filed  his  petition  for 
review. 

The  motion  to  dismiss  must  be  allowed. 


KBNOYA   LOAN  &  TRUST  CO.  V.  GRAHAM. 
(Circnlt  CJourt  of  Appeals,  Fourtli  Circuit    February  21,  1905.) 

No.  058. 

1.  BAlfKBUPTOT— PETmON     FOB    ReVDBW— QlTlSTIONS    RSTISWABLB. 

On  a  petition  for  review  of  an  order  of  a  District  Court  In  bankruptcy, 
as  distinguished  from  an  appeal  therefrom,  questions  of  law  only  can 
be  considered. 

[Ed.  Note— Appeal  and  review  In  bankruptcy  casei,  see  note  to  In  re 
Bkgert,  48  C.  a  A.  9.] 
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2.  SAICB— PBEnEBXIfCBS. 

Whether  the  lien  claimed  by  a  creditor  of  a  banknipt  under  a  trust 
deed  constituted  a  valid  preference  under  the  banknipt  law  was  a  ques- 
tion dependent  on  the  correct  determination  of  the  facts  relating  to  the 
particular  transaction,  so  that  a  determination  thereof  adverse  to  the 
claimant  by  the  referee  and  District  Ck)urt  could  not  be  reviewed  on  a 
petition  for  review. 

8.  SAicB— Limitations. 

Where  a  creditor  of  a  bankrupt  claimed  a  lien  on  certain  of  the  bank- 
rupt's assets  under  a  trust  deed,  which  the  referee  and  the  EHstrict 
Court  held  to  be  an  invalid  preference,  the  claimant,  on  prosecuting  a 
petition  for  review  to  the  Circuit  Court  of  Appeals,  did  not  occupy  the 
position  of  a  purchaser  for  value  of  the  property,  or  an  adverse  claim- 
ant thereto,  within  Bankr.  Act  July  1,  1896,  c.  Ml*  I  24,  80  Stat  S58  [U. 
8.  Comp.  St  1901,  p.  8481],  authorising  appeals  within  six  months,  but 
was  rather  within  section  26a,  prescribing  a  ten-day  limitation  therefor. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  West  Virginia. 

F.  B.  Enslow,  for  petitioner. 

Wallace  &  Fitzpatrick,  for  respondent 

Before  PRITCHARD,  Circuit  Judge,  and  BRAWLEY  and  WAD- 
DILL,  District  Judgea. 

WADDILL,  District  Judge.  This  is  a  petition  to  review  the  action 
of  the  United  States  District  Court  for  the  Southern  District  of  West 
Virginia,  taken  on  the  30th  day  of  May,  1904,  disallowing  the  claim 
of  Sie  petitioner,  the  Kenova  Loan  &  Trust  Company,  against  the 
estate  of  the  bankrupt,  because  the  same  was  a  preference  within 
the  meaning  of  the  bankruptcy  act.  The  bankrupt,  O.  M.  Page,  was 
a  contractor  for  the  construction  of  five  miles  of  grading  on  the 
Naugatuck  Branch  of  the  Norfolk  &  Western  Railroad,  in  the  state 
of  West  Virginia.  In  November,  1902,  he  began  dealing  with  the 
Kenova  Loan  &  Trust  Company,  securing  from  them  money  from 
time  to  time,  with  which  to  carrv  on  his  contract,  giving  them  assign- 
ments of  the  funds  to  become  due  to  him  from  the  railroad  for  con- 
struction work  in  which  he  was  then  engaged ;  and  the  trust  company 
collected  his  monthly  estimates  from  uie  railroad  company,  less  15 
per  cent,  retained  by  the  railroad,  and  applied  the  same  to  the  in- 
debtedness of  the  said  Page.  Page  first  secured  a  small  amount  from 
the  trust  company,  until  on  the  27th  of  June,  1903,  he  owed  as  much 
as  $3,000.  On  the  24th  of  July,  1903,  the  trust  company,  in  addition 
to  the  assignments  of  the  monthly  estimates  aforesaid,  took  a  trust 
deed  from  Page  upon  a  large  amount  of  personal  property  used  in 
the  execution  of  his  contract,  consisting  of  mules,  horses,  carts, 
scrapers,  drags,  etc.,  to  secure  a  note  for  $3,000  that  day  executed ; 
and  it  thereupon  credited  him  with  that  amount,  less  a  discount  of 
$20,  and  charged  him  up  with  a  previous  note  then  remaining 
unpaid.  Subsequently,  on  the  22d  day  of  Au^st,  1903,  the  trust 
company  received  the  amount  of  the  July  estimate  from  the  rail- 
road, amounting  to  $3,687.97,  and  charged  Page  with  a  note  of 
$804.50,  and  two  checks,  leaving  a  balance  in  its  hands  of  $2,528.67. 
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Neither  the  last-named  amount  nor  any  part  of  the  July  payment 
was  applied  to  the  payment  of  this  note,  but  instead  the  bank  loaned 
Paee  the  further  sum  of  $1,000,  less  discount  thereon,  and  on  the 
28th  day  of  August,  1903,  placed  the  two  amounts  in  its  hands 
to  his  credit,  which  he  drew,  and  left  for  parts  unknown,  without 
paying  his  hands  or  other  obligations  in  connection  with  his 
contract,  for  which  it  was  understood  he  was  drawing  the  money. 
After  the  departure  of  Page  he  was  duly  adjudged  an  involuntary 
bankrupt,  and  the  property  conveyed  under  the  trust  deed  as  aforesaid 
was  sold  in  the  bankruptcy  proceeding,  bringing  the  sum  of  $1,176.20, 
which  is  in  the  hands  of  the  bankrupt's  trustee,  two  of  the  mules 
having  been  previously  sold  by  consent  for  $180,  and  the  money  turned 
over  to  the  trust  company. 

The  question  at  issue  is  whether  these  two  amounts  are  to  be 
applied  to  the  general  indebtedness  of  the  bankrupt  or  paid  the  Kenova 
Loan  &  Trust  Company  by  reason  of  the  lien  of  its  trust  deed  of  the 
24th  of  July,  1903,  on  account  of  the  $3,000  therein  secured.  Appro- 
priate proceedings  were  had  in  the  lower  court  to  present  these  ques- 
tions, a  petition  having  been  filed  by  John  T.  Graham,  appointed 
receiver  in  the  cause,  and  subsequently  elected  the  bankrupt's  trustee, 
to  enjoin  the  sale  of  the  personal  property  under  the  trust  deed ;  and 
the  referee  awarded  a  rule  against  the  trust  company  to  show  cause 
why  the  $180  in  its  hands  should  not  be  paid  over  to  the  trustee, 
to  which  rule  and  the  petition  the  trust  company  duly  made  answer. 
Evidence  bearing  on  die  questions  at  issue  was  taken  and  passed 
upon  by  the  referee,  who  was  of  opinion  that  the  trust  deed  was  invalid, 
because  it  was  executed  to  a  trustee  who  was  a  stockholder  in  the  trust 
company,  and  acknowledged  before  a  notary  who  was  a  stockholder 
and  director  and  president  of  the  trust  company,  and  that  the  recorda- 
tion of  the  same  did  not  constitute  even  constructive  notice  to  sub- 
sequent lien  creditors  and  purchasers  of  the  fact  of  its  recordation 
under  the  registry  laws  of  West  Virginia ;  but,  assuming  the  deed 
to  have  been  properly  admitted  to  record,  that  the  same  was  invalid 
under  the  facts  before  him,  because  it  created  a  preference  within 
the  meaning  of  the  bankrupt  law,  and  therefore,  both  as  to  the 
$180  and  the  $1,176.20,  the  bank  was  not  entitled  to  a  preference, 
and  should  refund  to  the  bankrupt's  trustee  the  $180  in  its  hands. 
Upon  application  to  review  the  action  of  the  referee  the  lower  court 
was  of  the  opinion  that  the  referee  was  in  error  as  to  the  recorda- 
tion of  the  trust  deed,  and  overruled  his  decision  on  that  point, 
but  sustained  him  as  to  the  question  of  preference;  the  learned 
judge  of  that  court  saying: 

''Upon  the  second  proposition,  boweyer,  I  come  to  the  conclusion,  upon 
the  facts  stated  in  the  record,  that  the  referee  was  right  in  holding  that  this 
deed  was  a  preference  within  the  meaning  and  intent  of  the  bankruptcy  act 
1  am  forced  to  the  conclusion  that  no  new  consideration  passed  upon  the 
execution  of  the  deed  of  trust,  but  that  the  transaction  was  in  fact  but  the 
renewal  of  a  former  note,  and  was  so  treated  by  all  the  parties;  and,  fur- 
ther, that  the  debt  secured  by  it  should,  under  the  agreements  and  .under- 
standings of  the  parties,  have  been  canceled  and  extinguished  on  the  22d 
of  August,  1903,  upon  the  receipt  by  the  trust  company  of  the  August  pay- 
ment from  the  N.  &  W.  Ry.  Go." 
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Upon  presentation  of  the  petition  for  review  in  this  court  the 
bankrupt's  trustee  moved  to  dismiss  the  same  on  the  following 
grounds:  First,  that  a  petition  for  review  does  not  authorize 
review  of  questions  of  fact;  second,  that  it  is  shown  by  the  petition 
that  the  amount  in  controversy  between  the  petitioner  and  John 
T.  Graham,  trustee,  is  $1,356,  and  review  does  not  lie  when  the 
amount  is  in  excess  of  $500;  third,  the  said  petition  cannot  be 
treated  as  in  the  nature  of  an  appeal,  because  the  time  for  such 
procedure  has  expired.  The  case  is  now  before  the  court  as  well 
upon  its  merits  as  upon  the  motion  to  dismiss  for  the  reasons 
stated. 

The  pleadings  in  this  case  clearly  present  for  the  consideration 
of  the  court  a  petition  for  review  of  the  action  of  the  lower  court, 
as  distinguished  from  an  appeal  therefrom;  and  on  such  pro- 
ceeding questions  of  law,  and  not  of  fact,  can  be  considered  and 
passed  upon  by  this  court.  Section  24b,  Bankr.  Act  July  1,  1898,  c. 
641,  30  Stat.  663  [U.  S.  Comp.  St.  1901,  p.  3432] ;  Brandenburg,  § 
698;  Loveland  (2d  Ed.)  §  312;  Mueller  v.  Nugent,  184  U.  S.  1,  22 
Sup.  Ct.  269,  46  L.  Ed.  406;  Cunningham  v.  German  Ins.  Bank, 
103  Fed.  932,  43  C.  C.  A.  377;  Courier  Journal  Job  Printing  Co.  v. 
Brewing  Co.,  101  Fed.  699,  41  C.  C.  A.  614;  In  re  Purvine,  96  Fed. 
192,  37  C,  C.  A.  446 ;  In  re  Union  Trust  Co.,  122  Fed.  937,  59  C.  C 
A.  461. 

The  question  of  whether  or  not  the  lien  claimed  by  the  trust 
company  constituted  a  valid  preference  under  the  bankrupt  law 
was  one  dependent  upon  the  correct  determination  of  the  facts  in 
relation  to  the  particular  transaction;  and  that  fact  both  the 
referee  and  the  lower  court  having  determined  adversely  to  the  trust 
company,  this  court,  treating  this  as  a  petition  for  review,  could  not 
disturb,  and,  treating  it  as  an  appeal,  should  only  do  so  where 
those  tribunals  appear  plainly  to  have  been  wrong  in  the  conclu- 
sions reached  by  them.  Under  the  facts  of  this  case  it  may  be 
said  that  there  was  room  for  difference  of  opinion  as  to  just  what 
was  the  true  transaction  between  the  parties;  but  certainly  no 
such  doubt  as  would  justify  this  court  in  departing  from  the  well- 
established  rule  of  accepting  the  decision  of  the  lower  courts,  par- 
ticularly where  they  both  coincide  as  to  what  are  the  facts.  This 
being  the  view  taken  by  the  court  upon  the  question  of  preference, 
it  is  unnecessary  for  us  to  pass  upon  the  one  discussed  at  the  bar  as  to 
whether  a  petition  for  review  would  lies  where  the  amount  involved  ex- 
ceeded $500.  Nor  is  it  necessary  to  pass  upon  whether  or  not  this  peti- 
tion for  review  should  not  be  treated  as,  in  effect,  an  appeal ;  since,  if  so 
treated,  it  would  not  have  been  taken  within  the  time  prescribed  by  the 
statute — that  is  to  say,  within  10  days  from  the  time  of  the  decision  ap- 
pealed from.  Counsel  for  the  petitioner  seeks  to  take  this  petition,  how- 
ever, out  of  the  10-days  limitation  prescribed  by  section  26a  of  the 
bankrupt  act,  and  insists  that  it  does  not  occupy  the  position  of  one 
who  appeals  from  an  order  disallowing  a  claim  referred  to  therein ; 
but  that  it  is  in  point  of  fact  a  purchaser  for  value  of  the  property 
conveyed  under  the  trust  deed  to  secure  its  debt,  and  occupies  the 
relation  of  adverse  claimant  to  such  property,  and  that  as  to  it. 
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under  section  24  of  the  bankruptcy  act,  the  limitation  of  6  months, 
as  distinguished  from  10  days,  applies.     Suffice  to  say  as  to  these 
contentions,  the  court  does  not  concur  with  the  petitioner  in  either 
of  them,  and  they  cannot  avail  to  afford  relief  herein. 
The  order  of  the  District  Court  is  affirmed. 


In  re  HOWARD, 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  20,  1005.) 

No.  1.095. 

1.  APFEALr-RsvBBSAL—RESTiTtrriON— Decree— Rfis  Judicata. 

The  trustee  of  a  bankrupt  recovered  judgment  for  $6,402.37,  as  the  value 
of  certain  fruit  shipped  by  him  as  the  factor  of  the  original  shippers, 
In  an  action  in  which  the  assignee  of  the  original  shippers,  also  claiming 
the  fund,  was  substituted  "as  defendant  The  judgment  directed  payment 
to  the  trustee  or  his  attorney,  and  the  latter,  receiving  from  the  deposi- 
tary 16,502.22,  paid  to  the  trustee  $5,274.26,  retaining  the  balance  for  serv- 
ices and  disbursements.  On  appeal  this  judgment  was  reversed,  and 
Judgment  directed  for  the  assignee  of  the  original  shippers,  whereupon 
a  decree  was  rendered  in  the  lower  court,  to  which  both  the  trustee  and 
hLs  attorney  were  parties,  directing  restitution  to  such  assignee  of  the 
sum  of  $6,402.37.  Held,  that  such  decree,  unappealed  from,  was  res  judi- 
cata between  the  parties  as  to  the  trustee's  liability,  so  that  he  was  not 
thereafter  entitled  to  a  modification  thereof  on  his  being  unable  to  obtain 
restitution  of  the  amount  retained  by  the  attorney,  so  as  only  to  require 
the  trustee  to  repay  the  amount  received. 

2.  SAHE—SUMHABT  JXTBISDlCnON. 

It  was  competent  for  the  court  of  bankruptcy,  on  such  record,  to  enter 
an  order,  in  the  exercise  of  its  summary  jurisdiction,  requiring  the  trus- 
tee to  pay  the  assignee  the  amount  determined  to  be  due  him  by  the 
decree  of  restitution. 

Petition  for  Revision  of  Proceedings  of  the  District  G)urt  of  the 
United  States  for  the  Northern  District  of  California,  in  Bank- 
ruptcy. 

For  opinion  below,  see  130  Fed,  1004. 

Joseph  R.  Patton  and  William  A.  Coulton,  for  petitioner, 
.  irey  L.  Ford,  for  respondent. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 


Ti 


MORROW,  Circuit  Judge.  Charles  B.  Bills,  as  trustee  in  bank- 
ruptcy of  the  estate  of  Edward  B.  Howard,  trading  as  Howard  & 
Co.,  bankrupt,  commenced  an  action  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  New  York  on  the  16th 
day  of  January,  1900,  against  Sylvester  G.  Whiton,  as  executor  of 
the  estate  of  Charles  H.  Skidmore,  deceased.  The  action  was  com- 
menced by  the  trustee  by  the  sanction  and  authority  of  the  referee 
in  bankruptcy  of  the  District  Court  for  the  Northern  District  of 
California  in  and  for  the  county  of  Santa  Clara,  in  this  state,  for  the 
purpose  of  recovering  from  Whiton,  as  such  executor,  certain  mon- 
eys which  were  the  proceeds  of  sales  of  six  car  loads  of  dried  fruit 
theretofore  consigned  to  the  firm  of  Turle  &  Skidmore  by  Edward 
135  F.— 46 
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B.  Howard,  prior  to  being  adjudicated  a  bankrupt,  as  a  factor  of  the 
original  shippers.  The  proceeds  of  these  shipments  were  then  in 
the  hands  of  Whiton  as  executor  of  the  estate  of  Skidmore;  the 
said  Skidmore  being  the  general,  and  the  said  Turle  being  the  lim- 
ited, partner  of  said  firm  of  Turle  &  Skidmore.    In  this  action  Louis 

C.  Schliep,  as  assignee  of  the  original  shippers,  was  on  the  6th  day 
of  December,  1901,  substituted  as  a  defendant  in  place  of  Whiton, 
executor.  Thereafter,  and  on  August  28,  1902,  a  decree  was  en- 
tered in  said  action  in  which  it  was  adjudged  that  the  sum  of  $6,- 
502.22  on  deposit  in  the  Washington  Trust  Company,  with  interest 
thereon  at  the  rate  of  3  per  cent,  per  annum  from  December  7, 1901, 
belonged  to  the  plaintiff  Charles  B.  Bills,  as  trustee  in  bankruptcy 
of  the  estate  of  Edward  B.  Howard,  bankrupt,  with  the  exception 
of  $150.63,  with  interest  thereon  at  the  rate  of  3  per  cent,  per  annum 
from  the  date  of  the  original  deposit  with  the  trust  company,  which 
last  sum,  it  was  adjudged,  belonged  to  the  defendant  Schliep.  In 
pursuance  of  this  decree  it  was  ordered  that  the  Washington  Trust 
Company,  upon  presentation  of  a  certified  copy  of  the  decree  and 
order,  should  pay  to  the  plaintiff  Bills,  or  to  his  attorney,  Philo  B. 
Safford,.  the  said  sum  of  $6,502.22,  with  interest  as  specified  in  the 
decree,  and  to  Louis  C  Schliep,  or  bis  attorney,  the  sum  of  $150.63, 
with  interest  as  specified  in  the  decree.  On  August  29,  1902,  the 
day  after  the  entry  of  this  decree,  the  trust  company  paid  over  to 
Safford,  as  attorney  for  the  trustee,  the  sum  of  $6,492.37,  and  there- 
upon Safford  transmitted  to  said  truste(c  the  sum  of  $5,274.26,  re- 
taining the  sum  of  $1,218.11;  claiming  $1,075  thereof  as  a  pa3rment 
on  account  of  legal  services  rendered  by  him  in  said  action,  and  $143.11 
for  disbursements  made  by  him  therein.  Upon  the  receipt  of  said 
sum  of  $5,274.26  by  the  trustee,  he  caused  it  to  be  deposited  in  the 
Bank  of  San  Jose,  the  depositary  designated  by  the  District  Court  of 
the  United  States  for  the  Northern  District  of  California  as  the  tank 
in  which  all  moneys  received  by  the  said  trustee  in  the  matter  of  said 
bankruptcy  should  be  deposited.  After  the  entry  of  the  decree  in  favor 
of  the  trustee  in  the  Circuit  Court,  the  defendant  Schliep  appealed  the 
case  to  the  Circuit  Court  of  Appeals  for  the  Second  Circuit,  and  on  De- 
cember 6,  1903,  that  court  reversed  the  decree  of  the  Circuit  Court; 
holding,  upon  the  evidence  in  the  case,  that  the  San  Jose  shippers, 
in  the  sale  of  their  fruit,  had  dealt  with  Howard  as  the  mere  agent  of 
Turle  &  Skidmore.  127  Fed.  103,  62  C.  C.  A.  103.  The  Court  of 
Appeals  accordingly  directed  the  Circuit  Court  to  order  the  funds  to 
be  paid  over  to  the  defendant  Schliep,  as  the  assignee  of  the  shippers, 
and  a  mandate  was  issued  to  the  Circuit  Court  accordingly.  On  Feb- 
ruary 11, 1904,  a  final  decree  was  entered  in  the  Circuit  Court  in  favor 
of  the  defendant  Louis  C.  Schliep,  pursuant  to  the  mandate  of  the  Cir- 
cuit Court  of  Appeals.  In  this  decree  it  was  further  ordered  that 
Schliep  should  recover  his  costs  in  the  Circuit  Court  of  Appeals  and  in 
the  Circuit  Court,  taxed  at  $681.30.  Thereafter,  and  on  April  1,  1904, 
the  Circuit  Court,  upon  motion  for  restitution,  was  advised  by  the  afii- 
davit  of  Louis  C.  Schliep  of  the  payment  by  the  Washington  Trust 
Company  of  the  sum  of  $6,492.37  on  August  29,  1902,  to  Philo  B.  Saf- 
ford, as  attorney  for  the  trustee;   that  the  attorney  had  transmitted 
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$5,274.26  to  the  trustee,  and  had  applied  $1,218.11,  the  remainder  there- 
of, in  payment  of  professional  services  rendered  and  expenses  incurred 
by  him  as  attorney  for  the  trustee  in  the  action ;  that  demand  had  been 
made  upon  the  trustee  and  upon  his  attorney  for  restitution  of  the  said 
sum  of  $6,492.37,  with  interest  thereon,  and  payment  had  been  refused. 
After  a  hearing  upon  said  motion,  the  court  entered  a  decree  adjudging 
that  the  trustee  forthwith  make  restitution  to  Louis  C.  Schliep  of  the 
said  sum  of  $6,492.37,  with  interest  thereon  from  the  29th  day  of  Au- 
gust, 1902,  at  the  rate  of  3  per  cent,  per  annum,  and  that  the  defendant 
Schliep  have  execution  therefor. 

On  the  18th  day  of  April,  1904,  Louis  C.  Schliep  filed  a  petition  in 
the  District  Court  of  the  United  States  for  the  Northern  District  of 
California,  alleging  the  entering  of  the  final  decree  in  his  favor  by  the 
Circuit  Court  of  the  United  States  for  the  Second  District,  directing 
that  the  Washington  Trust  Company  pay  over  to  him  or  his  order  the 
sum  of  $6,502.22,  with  interest  thereon  at  the  rate  of  3  per  cent,  per 
annum  from  the  7th  day  ol  December,  1901,  and  further  directing  that 
Schliep  recover  from  Bills,  trustee,  the  sum  of  $681.30,  being  the  cost 
of  the  appeal  in  the  Circuit  Court  of  Appeals  and  the  final  decree  in  the 
Circuit  Court  The  petition  also  alleged  that  due  demand  had  be^ 
made  upon  the  Washington  Trust  Company  for  the  sum  of  $6,502.22 
and  interest  thereon,  and  that  payment  had  been  refused  on  the  ground 
that  the  Trust  Company  had  paid  over  to  Safford  the  sum  of  $6,492.37, 
being  the  entire  amount  of  said  fund  and  interest,  excepting  only  the 
sum  of  $150.63  and  interest,  still  held  by  it  for  account  of  SchKep.  It 
was  also  alleged  that  demand  had  been  made  on  Safford  for  the  said 
sum  of  $6,492.37,  and  payment  refused ;  that  application  had  been  made 
in  the  Circuit  Court  for  the  Eastern  District  of  New  York  for  restitu- 
tion ;  and  that  a  decree  had  been  granted  therein  on  the  1st  day  of  April, 
1904,  an  exemplified  copy  of  which  decree  was  attached  to  the  petition, 
and  made  a  part  thereof.  The  petition  prayed  that  the  District  Court 
enter  an  order  directing  payment  to  the  petitioner  of  the  sum  of 
$6,492.37,  with  interest  thereon  from  the  29th  day  of  August,  1902, 
at  the  rate  of  3  per  cent,  per  annum,  and  further  to  make  payment  to 
him  of  the  sum  of  $681.30,  being  the  total  of  the  costs  directed  to  be 
paid  by  the  final  decree  of  the  United  States  Circuit  Court  for  the  Sec- 
ond Circuit.  To  this  petition  an  answer  was  filed  by  the  trustee, 
Charles  B.  Bills,  alleging,  among  other  things,  the  matter  hereinbefore 
referred  to,  and  alleging  further  that  immediately  upon  the  receipt  of 
the  sum  of  $5,274.26  from  his  attorney,  Safford,  he  repudiated  the  ap- 
propriation of  any  portion  of  said  sum  so  paid  by  the  Washington  Trust 
Company  to  Safford  on  account  of  the  attorney's  fees  for  services  ren- 
dered by  said  Safford  to  said  trustee  in  said  action,  and  demanded  that 
Safford  forthwith  transmit  the  said  sum  so  retained  by  him  out  of  such 
payment,  in  order  that  the  whole  of  said  fund  so  received  under  said 
decree  might  be  preserved  intact  until  the  final  termination  of  said 
action,  but  that  Safford  then  and  there  refused,  and  has  always  refused, 
to  transmit  to  said  trustee  the  amount  so  retained  by  him  out  of  said 
payment,  and  has  ever  since  refused,  and  now  refuses,  to  restore  the 
same,  or  any  portion  thereof,  to  the  petitioner,  Schliep,  or  to  the  said 
trustee.    It  was  further  alleged  that  no  order  or  decree  had  at  any  time 


Digitized  by 


Google 


724  135  FEDERAL  REPORTER. 

been  made  by  the  judge  of  the  District  Court,  or  by  its  referee  in  bank- 
ruptcy for  the  county  of  Santa  Clara,  fixing  or  determining  the  amount 
of  the  value  of  the  services  of  said  Safford  as  attorney  for  said  trustee, 
and  that  no  order  or  decree,  or  petition  therefor,  had  ever  been  made  or 
filed  in  said  court,  or  by  said  referee  in  bankruptcy,  authorizing  or 
sanctioning  or  approving  the  said  acts  of  Safford  in  thus  appropriating 
and  taking  any  portion  of  the  funds  so  paid  to  him  by  said  Washington 
Trust  Company.  It  was  also  alleged  that  the  trustee  had  not  at  any 
time  since  the  17th  day  of  September,  1902,  had  sufficient  money  or 
funds  belonging  to  the  estate  of  said  bankrupt  wherewith  to  institute 
any  action  or  proceedings,  or  to  take  any  steps  to  compel  the  said  Saf- 
ford to  restore  to  him,  the  said  trustee,  or  to  the  Washington  Trust 
Company,  the  funds,  or  any  portion  thereof,  so  taken  and  appropriated 
by  Safford  for  attorney's  fee  in  said  action,  and  for  that  reason  the 
said  trustee  had  been  unable  to  take  any  action  or  proceedings  whereby 
said  money  so  taken  could  be  restored  to  the  Washington  Trust  Com- 
pany, or  come  into  the  hands  of  said  trustee,  or  be  paid  to  said  petitioner. 
It  is  further  alleged  that  the  trustee  had  always  been  willing  and  ready 
and  able  to  pay  to  such  person  as  the  court  might  determine  was  en- 
titled thereto  the  said  sum  of  $5,274.26. 

Upon  this  petition  and  answer  the  District  Court,  following  the  de- 
cree of  restitution  entered  in  the  New  York  Circuit  Court,  entered  an 
order  directing  the  trustee  to  forthwith  pay  to  Louis  C.  Schliep  the 
sum  of  $6,492.37,  with  interest  thereon  from  August  29,  1902,  at  the 
rate  of  3  per  cent,  per  annum,  and  denied  the  application  of  Schliep 
for  an  order  requiring  the  trustee  to  pay  to  the  petitioner  the  sum  of 
$681.30,  costs  of  suit  in  accordance  with  the  judgment  of  the  New  York 
Circuit  Court,  but  without  prejudice  to  the  right  of  the  petitioner  to 
enforce  said  judgment  by  action  or  execution.  The  petition  of  the 
trustee  to  review  this  order  is  for  the  purpose  of  so  modifying  the  order 
that  it  shall  require  and  direct  him  to  pay  over  to  said  Louis  C.  Schliep 
the  sum  of  $5,274.26,  without  interest,  being  the  amount  received  by 
him  from  his  attorney,  Safford,  and  for  the  costs  on  this  review. 

The  trustee  in  his  answer  does  not  deny  the  entry  of  the  decree  of 
restitution  in  the  New  York  Circuit  Court.  The  decree  appears  from 
the  record  to  have  been  regularly  entered  after  a  hearing  in  which  the 
trustee  was  represented  by  his  attorney,  Safford,  who  was  himself  a 
party  to  the  proceedings.  This  decree,  not  having  been  appealed  f rom^ 
has  become  final,  as  between  the  parties,  and  the  questions  there  de- 
termined are  res  ad  judicata.  Upon  the  pleadings  in  the  District  Coiirt, 
it  was  competent  for  that  court,  in  the  exercise  of  its  summary  juris- 
diction as  a  court  of  bankruptcy,  to  enter  an  order  requiring  the  trustee 
to  pay  the  petitioner  the  amount  determined  to  be  due  him  by  the  de- 
cree of  restitution. 

The  item  of  costs  amounting  to  $681.30  which  the  petitioner  claims 
by  reason  of  the  judgment  of  the  Circuit  Court  of  Appeals,  and  the  de- 
cree of  the  Circuit  Court  entered  in  pursuance  of  that  judgment,  was 
not  made  a  part  of  the  decree  of  restitution,  and  was  not  ordered  paid 
by  the  District  Court,  but  the  denial  of  the  order  was  without  prejudice 
of  tiie  right  of  the  petitioner  to  enforce  judgment  for  the  same  by  action 
or  execution*    The  decree  of  restitution  was  directed  to  a  specific  fund 
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which  came  into  the  hands  of  the  trustee,  either  actually  or  in  judg- 
ment of  law,  and  which  he  was  required  to  restore  to  the  petitioner.  To 
enforce  this  decree,  the  summary  proceedings  in  the  District  Court  were 
an  appropriate  remedy;  but' not  so  with  respect  to  the  judgment  for 
costs,  for  the  payment  of  which  no  funds  had  come  into  the  hands  of 
the  trustee.  •  We  think  this  claim  of  the  petitioner  was  properly  omitted 
from  the  order  of  the  District  Court. 
The  order  of  the  District  Court  is  affirmed. 


FRED  MACEY  CO.,  Limited,  y.  MAGBT. 

(Circuit  Ck>iirt  of  Appeals,  Sixth  Circuit    February  23,  190S.) 

No.  1,366. 

L  Federal  CouRTGh-JuBiBDicnoN— Appeal. 

Ou  appeal  to  the  Circuit  Court  of  Appeals  in  an  action  remoyed  from 
the  state  coort  it  is  the  duty  of  the  Court  of  Appeals  to  determine 
whether  the  record  exhibits  a  case  properly  removable,  regardless  of 
whether  any  objection  was  taken  to  the  jurisdiction  of  the  federal  court 
either  in  the  court  below  or  on  appeal. 

[Ed.  Note. — ^Review  of  jurisdiction  of  circuit  courts,  see  note  to  Excel- 
sior Wooden-Pipe  Co.  y.  Pacific  Bridge  Co.,  48  C.  C  A.  351.] 

2    8AMI&— DiVKBSITT     OP     CITIZENSHIP— REMOyAL     PETITION—DBSIONATION     OF 

Complainant. 

Where  a  suit  in  equity  was  removed  to  the  federal  court  on  the  ground 
of  diversity  of  citizenship,  an  allegation  that  plaintiff  was  and  is  "a 
citizen  of  the  state  of  Michigan,"  plaintiff  elsewhere  being  styled  a  **part- 
nership  association  organized  and  existing  under  the  laws  of  the  state 
of  Michigan,"  In  the  absence  of  some  further  averment  concerning  the 
citizenship  of  the  members  of  the  association,  was  Insufficient  to  estab- 
lish that  plaintiff  was  a  citizen  of  the  state  of  Michigan  for  the  pur* 
poses  of  federal  jurisdiction,  unless  plaintiff  was  a  corporation  of  that 
state. 

[Ed.  Note. — Diverse  citizenship  as  a  ground  of  federal  jurisdiction,  see 
notes  to  Shipp  v.  Williams,  10  C.  C.  A.  249 ;  Mason  y.  DuUagham,  27  C. 
G.  A.  2dS.] 

8.  Same — Pabtnebships— State  Laws— Corpobations. 

Const  Mich,  art  15,  |  11,  provides  that  "the  term  'corporations'  as 
used  in  the  preceding  sections  of  the  article,  shall  be  construed  to  in- 
clude all  associations  and  joint  stock  companies  having  any  of  the  pow- 
ers or  privileges  of  corporations,  not  possessed  by  individuals  or  part- 
nerships." 2  Comp.  Laws  Mich.  pp.  1883,  1888,  as  amended  by  Pub.  Acts 
1903,  pp.  398-104,  provide  for  the  organization  of  "limited  partnerships," 
and  also  for  partnership  associations  in  which  the  capital  subscribed  is 
alone  responsible  for  the  debt  of  the  association,  but  they  are  not  de- 
clared by  the  statute  to  be  corporations,  though  some  of  the  powers  of  a 
corporation  are  conferred  on  them.  Held,  that  such  an  association  was 
not  a  corporation  so  as  to  become  a  citizen  of  the  state  in  which  it  had 
its  domicile  for  the  purposes  of  federal  jurisdiction,  independent  of  the 
individuals  composing  it 

[Ed.  Note.— For  cases  in  point,  see  vol.  13,  Cent.  Dig.  Courts,  U  860, 
861.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Michigan. 

Albert  Crane,  for  appellant, 
A.  C.  Denison,  for  appellee. 
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Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

LURTON,  Circuit  Judge.  This  is  a  bill  in  equity  filed  in  a  circuit 
court  of  the  state  of  Michigan  for  the  county  of  Kent.  The  complainant 
is  described  therein  as  "a  limited  partnership  association  organized 
and  existing  under  the  laws  of  the  state  of  Michigan,  and  having 
its  principal  office  and  place  of  business  at  Grand  Rapids,  in  said 
county  of  Kent  and  state  of  Michigan."  The  only  defendant  is 
Frank  Macey,  who  is  described  in  the  bill  "as  a  resident  of  the  city 
of  Grand  Rapids  aforesaid."  This  defendant  seasonably  filed  his 
petition  for  the  removal  of  the  suit  into  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Michigan.  The  ground 
for  removal,  if  any  exists,  is  diversity  of  citizenship.  The  petition 
upon  this  subject  alleges  that  he  (the  petitioner),  "at  the  time  of  the 
commencement  of  the  suit  was,  and  still  is,  an  alien,  and  a  subject  of 
the  King  of  Great  Britain  and  Ireland."  The  averments  concerning 
.  the  citizenship  of  the  plaintiff  were  as  follows : 

"(8)  That  the  controversy  in  this  snit  Is  between  a  citizen  of  the  state  of 
Michigan  and  a  citizen  of  a  foreign  state. 

"(4)  That  the  complainant,  at  the  time  of  the  commencement  of  this  salt 
was,  and  still  is,  a  partnership  association  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Michigan,  with  the  location  of  its  busi- 
ness at  the  city  of  Grand  Rapids,  in  the  state  of  Michigan. 

"(5)  That  the  Fred  Macey  Company,  Limited,  within  the  meaning  of  sec- 
tion 11  of  article  15  of  the  Constitution  of  the  state  of  Michigan,  and  the 
organic  act  of  the  association,  at  the  time  of  the  commencement  of  thin 
suit  had,  and  now  has,  the  powers  and  privileges  of  a  corporation,  not  pos- 
sessed by  individuals  or  partnerships,  and  within  the  meaning  of  such  con- 
stitutional provision  and  such  organic  act  at  the  commencement  of  this  suit 
was,  and  now  is,  a  corporation." 

Upon  the  filing  of  this  petition,  and  the  removal  bond  required  by 
law,  an  order  was  entered  in  the  state  court  allowing  a  removal, 
and  the  transcript  of  the  record  was  duly  filed  in  the  court  below. 
Thereupon  the  defendant  filed  a  demurrer  upon  the  ground  that 
there  was  a  plain  and  adequate  remedy  at  law.  This  ground  of 
demurrer  was  sustained  and  the  bill  dismissed.  From  this  decree 
the  plaintiff  has  appealed. 

But  preliminary  to  any  consideration  of  the  questions  arising 
upon  the  decree  of  the  court  below  there  arises  upon  the  face  of 
the  record  the  question  of  the  jurisdiction  of  the  court  from  which 
the  appeal  has  been  taken.  This  is  a  question  which  this  court,  as 
well  as  every  court  of  the  United  States,  must  ask  and  answer  for 
itself.  The  fact  that  no  objection  was  made  in  the  court  below  and 
that  no  objection  has  been  made  here  cannot  relieve  the  court  from 
the  duty  of  saying  whether  the  record  exhibits  a  case  properly  re- 
movable from  the  state  court  into  the  court  below.  Great  Southern 
Fire  Proof  Hotel  Co.  v.  Jones,  177  U.  S.  449,  453,  20  Sup.  Ct.  690,  44 
L.  Ed.  842,  and  cases  therein  cited.  The  right  of  removal  depends 
solely  upon  the  existence  of  diverse  citizenship.  The  defendant's 
petition  for  removal  very  plainly  and  explicitly  avers  his  own  alien- 
age, and,  if  the  plaintiff  below  is  a  corporation  of  the  state  of  Mich- 
igan, within  the  rule  that  a  suit  by  or  against  a  corporation  in  a 
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court  of  the  United  States  is  conclusively  presumed,  for  jurisdic- 
tional purposes,  to  be  one  by  or  against  citizens  of  the  state  creat- 
ing the  corporation,  then  the  requisite  diversity  of  citizenship  exists 
and  the  case  was  properly  removed.  The  averment  of  the  sixth 
paragraph  that  the  complainant  was  and  is  "a  citizen  of  the  state 
of  Michigan"  is  insufficient  unless  it  is  a  corporation  of  the  state 
of  Michigan.  Such  an  allegation  in  respect  of  a  plaintiff  elsewhere 
styled  a  partnership  association  organized  and  existing  under  the 
laws  of  the  state  of  Michi^n,"  unless  such  organization  be  a  cor- 
poration within  the  jurisdictional  rule,  has  "no  sensible  meaning 
attached  to  it,"  in  the  absence  of  some  further  averment  concerning 
the  citizenship  of  the  members  of  the  association.  Lafayette  Ins. 
Co.  v.  French,  18  How.  404, 405, 16  L.  Ed.  461 ;  Chapman  v.  Barney, 
129  U.  S.  677,  682,  9  Sup.  Ct.  426,  82  L.  Ed.  800;  Great  Southern 
Fire  Proof  Hotel  Co.  v.  Jones,  177  U.  S.  449,  454,  20  Sup.  Ct.  690, 
44  L.  Ed.  842 ;  Thomas  v.  Board  of  Trustees,  196  U.  S.  207,  26  Sup. 

Ct.  24,  49  L.  Ed. . 

But  it  is  urged  that  the  fifth  paragraph  of  the  petition  for  re- 
moval, set  out  above,  avers  the  complainant  "was  and  now  is  a  cor- 
poration," and  that  this  is  an  averment  of  fact  which  must  be  ac- 
cepted. But  this  language  is  explained,  and,  taken  in  connection 
with  its  context,  is  nothing  more  or  less  than  a  conclusion  of  law 
made  by  the  pleader.  Reading  all  of  the  relevant  parts  of  the  peti- 
tion together,  we  find  it  clearly  enough  stated  that  the  complainant 
is  "a  partnership  association"  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Michigan.  The  averment  then 
comes  only  to  this :  that  under  the  laws  of  Michigan  the  complain- 
ant association  is  a  corporation.  But  it  is  the  duty  of  this  court  to 
take  judicial  notice  of  the  statute  law  of  Michigan  under  which 
such  associations  are  organized,  and  determine  whether  the  circuit 
court  was  entitled  to  take  jurisdiction  of  this  case  upon  the  ground 
that  the  association,  under  those  laws,  was  a  corporation  within  the 
meaning  of  the  rule  for  jurisdiction  as  defined  in  Great  Southern 
Fire  Proof  Hotel  Co.  v.  Jones,  cited  above.  In  the  case  just  cited 
the  court,  after  referring  to  the  rule  that,  for  the  purpose  and  within 
the  meaning  of  the  clause  of  the  Constitution  extending  the  judicial 
power  of  the  United  States  to  controversies  between  citizens  of 
different  states,  a  corporation  was  to  be  deemed  a  citizen  of  the 
state  creating  it,  said : 

"No  rach  role,  however,  has  been  applied  to  partnership  associations,  al- 
though such  associations  may  have  some  of  the  characteristics  of  a  corpora- 
tion. When  the  question  relates  to  the  jurisdiction  of  a  Glrcnlt  Court  of  the 
United  States  as  resting  on  the  diverse  citizenship  of  the  parties,  we  must 
looic,  In  the  case  of  a  suit  by  or  against  a  partnership  association,  to  the  dtl' 
zenshlp  of  the  several  persons  composing  such  association." 

Unless,  therefore,  such  associations,  under  the  law  of  Michigan, 
are  substantially  different  from  similar  organizations  under  the 
law  of  Pennsylvania,  they  are  not  corporations  within  the  rule  for 
jurisdiction,  and  this  case  must  be  governed  by  the  case  of  the  Great 
Southern  Fire  Proof  Hotel  Co.  v.  Tones,  cited  above,  wherein  the 
opinion  of  this  court  in  respect  of  such  associations  in  Andrews 
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Bros.  &  Co.  V.  Youngstown  Coke  Co.,  58  U.  S.  App.  444,  and  86 
Fed.  685,  30  C.  C.  A.  293,  is  overruled.  The  law  of  Michigan  pro- 
vides for  "limited  partnerships,"  and  also  for  "partnership  associa- 
tions" in  which  "the  capital  subscribed  is  alone  responsible  for  the 
debts  of  the  association.  2  Comp.  Laws  Mich.  pp.  1883, 1888.  But 
an  examination  of  the  act  last  referred  to  and  its  amendments.  Pub. 
Acts  1903,  pp.  398-404,  No.  244,  exhibits  a  striking  likeness  between 
associations  created  under  the  Michigan  law  to  those  organized  un- 
der the  Pennsylvania  law.  Andrews  Bros.  &  Co.  v.  Youngstown 
Coke  Co.,  58  U.  S.  App.  444,  86  Fed.  585,  30  C.  C.  A.  293.  That 
they  are  not  declared  by  the  statute  to  be  corporations  is  a  striking 
and  significant  fact.  Neither  can  it  be  denied  that  some  of  the  pow- 
ers of  a  corporation  are  conferred.  The  Constitution  of  Michigan, 
by  section  11  of  article  15,  provides  that  "the  term  corporations  as 
used  in  the  preceding  sections  of  this  article,  shall  be  construed  to 
include  all  associations  and  joint  stock  companies  having  any  of  the 
powers  or  privileges  of  corporations,  not  possessed  by  individuals 
or  partnerships."  The  Constitution  of  Pennsylvania  contained  a 
like  provision,  but  the  Supreme  Court  of  the  United  States  re- 
garded the  fact  as  not  affecting  the  question  further  than  to  place 
such  associations  under  the  restrictions  imposed  by  that  article 
upon  corporations.  Great  Sou.  Fire  Proof  Hotel  Co.  v.  Jones,  177 
U.  S.  449,  466,  20  Sup.  Ct.  690,  44  L.  Ed.  842.  The  judicial  deci- 
sions of  Michigan  have  been  examined  which  bear  upon  this  ques- 
tion. Rouse-flazard  Co.  v.  Cycle  Co.,  Ill  Mich.  251,  69  N.  W.  511, 
38  L.  R.  A.  794;  Staver  &  Abbott  Mfg.  Co.  v.  Blake,  111  Mich.  283, 
69  N.  W.  508,  38  L.  R.  A.  798.  Neither  case  presented  any  question 
calling  for  a  settlement  of  the  question  of  the  corporate  character 
of  such  associations.  In  the  case  first  cited  the  case  involved  the 
question  as  to  whether  a  member  might,  with  the  consent  of  other 
members,  pay  up  his  subscription  by  giving  his  promissory  notes, 
and  whether  his  stock  was  thereby  paid  up  when  the  notes  had 
been  sold  for  money  and  the  proceeds  applied  to  association  pur- 
poses.   In  that  case  the  court  said : 

'That  as  to  the  question  whether  the  law  of  limited  partnerships  applies 
to  the  defendant,  or  the  law  of  corporations,  the  answer  is  that  the  case  must 
be  controlled  by  the  law  applicable  to  corporations." 

In  the  other  case  cited  above  the  court  applied  the  rule  of  estoppel 
to  those  who  had  dealt  with  the  association  as  an  association  appli- 
cable to  persons  dealing  with  corporations  as  -such;  the  court 
saying : 

''We  see  no  reason  why  the  doctrine  of  estoppel  should  not  be  applied  in  the 
one  case  as  well  as  to  the  other.  There  Is  no  difference  in  principle  between 
the  two.  Each  is  a  legal  entity,  whose  sole  warrant  for  existence  is  found 
in,  and  whose  powers  and  liabilities  were  fixed  by,  statute.  The  doctrine  of 
estoppel  in  this  case  need  not,  however,  be  based  upon  the  determination  of 
the  question  as  to  whether  the  Grand  Rapids  Storage  Co.,  Ltd.,  was  a  cor- 
poration." 

Thus  there  has  never  been  any  decision  of  the  state  of  Michigan 
which  determines  that  these  associations  are  corporations.  Indeed, 
the  Michigan  cases  do  not  even  characterize  them  as  "quasi  corpo- 
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rations,"  as  did  the  Pennsylvania  courts.  We  see  no  ground  upon 
which  we  can  reasonably  distinguish  this  association  from  those 
under  view  in  the  case  of  The  Great  Southern  Fire  Proof  Hotel  Co. 
V.  Jones,  so  often  cited  above.  There  being  no  allegation  as  to  the 
citizenship  of  the  members  of  this  association  either  in  the  original 
bill  or  in  the  petition  for  removal,  there  is  no  {^resumption  as  to 
their  citizenship  arising  from  the  fact  of  organization  under  the 
law  of  Michigan. 

After  the  question  of  the  jurisdiction  of  the  circuit  court  had  been 
made  by  the  court,  counsel  filed  a  stipulation  by  which  it  was 
agreed  that  the  original  bill  should  be  so  amended  as  to  aver  that 
each  and  every  member  of  the  complainant  association  at  the  time 
of  the  filing  of  the  bill  was,  and  now  is,  a  citizen  of  a  state  of  the 
United  States.  When  the  matter  is  one  amendable  in  the  court 
below,  and  the  parties  agree  to  the  amendment  being  made  in  this 
court,  it  is  within  the  power  of  the  court  to  allow  such  amendment 
without  sending  the  case  back  to  have  the  amendment  made.  In 
Fletcher  v.  Peck,  6  Cranch,  87,  127,  3  L.  Ed.  162,  and  Kennedy  v. 
Georgia  State  Bank,  8  How.  586,  611,  12  L.  Ed.  1209,  amendments 
by  consent  were  allowed,  the  matter  being  amendable  in  the  Court 
below.  In  Udell  v.  Steamship  Ohio,  17  How.  18,  16  L.  Ed.  42,  the 
amendment  of  a  libel  was  refused.  Gates  v.  Goodloe,  101  U.  S.  612, 
25  L.  Ed.  895,  and  Bowden  v.  Johnson,  107  U.  S.  261,  27  L.  Ed.  386, 
presented  questions  concerning  the  substitution  of  one  plaintiff  in 
error  for  another.  In  United  States  v.  Hopewell,  61  Fed.  798,  2 
C.  C.  A.  510,  there  was  presented  the  question  as  to  the  circum- 
stance under  which  an  appellate  court  may  allow  an  amendment. 
The  opinion  was  by  Justice  Gray,  for  the  First  Circuit  Court  of 
Appealb.    That  great  judge  said : 

"When  any  question  Is  made  as  to  the  allowance  of  such  an  amendment, 
the  Qsnal  and  proper  practice  is  to  remand  the  case  to  the  Circuit  Court  to 
deal  with  that  question.  But  when,  as  In  this  case,  the  parties  agree  to  the 
amendment,  and  to  facts  which  justify  and  require  It,  the  amendment  may 
be  made  In  the  appellate  court" 

But  the  proposed  amendment  in  the  case  before  us  is  not  one 
which  could  be  made  in  the  Circuit  Court,  and  cannot,  therefore,  be 
made  here,  although  the  parties  consent.  If  neither  the  petition  for 
removal  nor  any  part  of  the  record,  on  its  face,  showed  a  removal 
case,  the  case  was  not  in  law  removed.  The  state  court  did  not  lose 
jurisdiction  nor  did  the  United  States  court  acquire  it.  If  the  court 
below  acquired  no  jurisdiction  because  of  this  vital  defect,  it  has 
no  authority  to  allow  an  amendment,  but  should  remand  the  case 
to  the  state  court  from  which  it  was  unlawfully  removed.  Crehore 
V.  O.  &  M.  Ry.  Co.,  131  U.  S.  240,  9  Sup.  Ct.  692,  33  L.  Ed.  144; 
Jackson  v.  Allen,  132  U.  S.  27, 10  Sup.  Ct.  9,  33  L  Ed.  249 ;  Powers 
V.  C.  &  O.  Ry.  Co.,  169  U.  S.  92, 101,  18  Sup.  Ct.'  264,  42  L.  Ed.  673. 
We  have  been  referred  to  Kansas  City  Ry.  Co.  v.  Pranty  (C.  C.  A.) 
133  Fed.  13,  where  an  amendment  was  allowed  by  the  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit  in  a  case  which  had  been  removed 
upon  an  insufficient  averment  of  citizenship.  We  think  that  court 
did  not  notice  the  distinction  between  a  case  originating  in  the  Cir- 
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cuit  Court  and  one  removed  from  a  state  court,  or  an  amendment 
in  a  removed  case  where  the  essential  facts  to  justify  a  removal 
were  stated  in  the  petition  to  remove,  the  amendment  pertaining 
only  to  details.  Carson  v.  Dunham,  121  U.  S.  421,  427,  7  Sup.  Ct. 
1030,  30  L.  Ed.  992 ;  Martin  v.  B.  &  O.  Ry.  Co.,  161  U.  S.  673,  690, 
14  Sup.  Ct.  533,  38  L.  Ed.  311. 

The  result  is  that  we  must  refuse  the  application  to  amend.  The 
judgment  of  dismissal  upon  the  questions  made  by  the  demurrer 
must  be  reversed,  and  the  court  below  directed  to  enter  an  order  re- 
manding the  case  to  the  state  court. 


FREDERICKS  ▼.  JAMES  REES  ft  SONS  CO. 
THE   NORTHERN. 
(Circuit  Court  of  Appeals,  Tblrd  Circuit     January  16,  1903.) 

No.  4a 

1.  MARrmn  Lisiis— LisNs  Given  bt  State  Statutb— Jxtbisdictior  ih  Ad- 

iciBALTT  to  Enforce. 

A  lien  to  be  enforced  by  proceeding  In  rem,  given  by  a  statute  of  a 
Btate  for  repairs  or  supplies  fumlsbed  to  a  veesel  In  ber  borne  port,  is 
in  tbe  nature  of  a  maritime  Hen,  and  may  be  enforced  In  admiralty  in 
tbe  District  Courts  of  tbe  United  States,  and  tbe  jurisdiction  of  sucb 
courts  Is  exclusive. 

[Ed.  Note. — For  cases  in  point  see  vol.  1,  Cent  Dig.  Admiralty,  U  191- 
205 ;   vol.  34,  Cent  Dig.  Maritime  Liens,  S  21. 

Maritime  Hens  created  by  state  laws,  see  note  to  Tbe  Electron,  21  C. 
C.  A.  21.] 

2.  Same— Pennsylvania  Statute— Dredge  Boat. 

rennsylvanla  Act  1858  (P.  L.  363),  whlcb  gives  a  lien  for  repairs  or 
supplies  furulsbed  on  "all  ships,  steamboats  or  vessels  navigating  tbe 
rivers  Allegheny,  Monongabela  or  Ohio  in  tbls  state,'*  embraces  only 
sucb  vessels  as  are  engaged  in  tbe  business  of  trade  or  commerce  on 
such  rivers,  and  does  not  apply  to  a  dredge  boat  without  motive  power, 
and  used  only  for  supporting  and  moving  from  place  to  place  dredging 
apparatus. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania,  in  Admiralty. 

L.  C.  Barton,  for  appellant. 
Albert  York  Smith,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the  Dis- 
trict Court  of  the  United  States  for  the  Western  District  of  Pennsyl- 
vania, sitting  in  admiralty.  In  June,  1903,  a  libel  was  filed  by  the  ap- 
pellees in  said  court,  against  the  dredge  boat  or  vessel  called  the  North- 
em,  in  a  cause  of  contract  alleged  to  be  civil  and  maritime.  The  libel 
set  forth  that  sometime  in  the  month  of  June,  1901,  and  at  divers  other 
times  set  forth  in  the  bill  of  particulars,  the  libelants  furnished  stores, 
supplies,  materials  and  fuel,  and  work  and  labor,  for  the  repairing, 
equipping  and  navigating  said  vessel ;  that  said  stores  and  work  and 
labor  were  furnished  and  performed  upon  the  order  of  the  ship's  hus- 
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band,  and  upon  the  credit  of  said  vessel  and  owners  at  the  port  of  Pitts- 
burg. To  enforce  the  lien  alleged  to  rest  upon  the  said  boat  by  reason 
of  the  premises,  the  libelant  prayed  for  process  in  due  form,  according 
to  the  course  of  admiralty  and  maritime  jurisdiction  administered  by 
said  court.  The  said  dredge  boat  was,  in  due  course,  arrested  and 
afterwards  released  upon  the  usual  stipulation  of  the  claimant  and  his 
surety.  After  hearing,  on  libel,  answer  and  proofs,  judgment  was 
entered  by  the  court  in  favor  of  the  libelant  and  against  the  said  claim- 
ant and  his  surety.  The  libel  states  that  the  value  of  the  repairs  and 
supplies  furnished  by  libelant  was  and  is  by  the  maritime  law  and  by 
the  laws  of  the  state  of  Pennsylvania,  a  lien  upon  said  vessel,  etc.  It 
is  properly  assumed,  however,  by  the  libelant  in  argument,  and  by  the 
court  below,  that  no  lien  exists  in  this  case  by  the  general  maritime  law, 
and  that  the  jurisdiction  of  the  District  Court,  in  admiralty,  must  de- 
pend upon  a  maritime  lien  created  by  the  law  of  the  state  of  Pennsyl- 
vania. 

In  the  administration  af  admiralty  and  maritime  law  by  the  United 
States  courts,  it  has  long  been  well  settled  that,  for  repairs  or  supplies 
in  the  home  port  of  the  vessel,  no  lien  exists  or  can  be  enforced  in  ad- 
miralty under  the  general  law.  It  is  equally  well  settled  that,  where 
the  statute  of  a  state  gives  a  lien  to  be  enforced  by  a  process  in  rem, 
for  repairs  or  supplies  to  a  vessel  in  her  home  port,  this  lien  being 
similar  to  a  lien  arising  against  a  vessel  in  a  foreign  port,  under  the 
general  maritime  law,  is  in  the  nature  of  a  maritime  lien,  and  therefore 
may  be  enforced  in  admiralty  in  the  District  Courts  of  the  United 
States,  and  that  the  jurisdiction  of  such  courts,  sitting  in  admiralty, 
is  exclusive.  Anomalous  as  it  may  seem,  the  states  may  create  liens 
which  they  cannot  enforce,  but  which  may  be  recognized  by  the  courts 
of  the  United  States  sitting  in  admiralty.  The  Glide,  1^7  U.  S.  606, 
17  Sup.  Ct  930,  42  L.  Ed.  296 ;  The  General  Smith,  4  Wheat.  438,  4 
L.  Ed.  609 ;  The  Planter,  7  Pet.  324,  8  L.  Ed.  700 ;  The  St.  Lawrence. 
1  Black,  522, 17  L.  Ed.  180 ;  The  Moses  Tavlor,  4  Wall.  411, 18  L.  Ed. 
397 ;  The  Lottawanna,  21  Wall.  558,  22  L.  Ed.  654. 

It  is  claimed  by  the  libelant  in  this  case,  that  the  lien  for  the  supplies 
furnished  the  dredge  boat  Northern,  as  claimed  in  the  libel,  existed 
by  virtue  of  a  statute  of  the  state  of  Pennsylvania,  passed  in  1858  (P.  L. 
363).    It  was  therein  enacted : 

"That  all  ships,  steamboats  or  vessels  navigating  the  rivers  Allegheny, 
Monongabela  or  Ohio,  in  this  state,  shall  be  liable  and  subject  to  a  lien  in 
the  following  cases:  ***!!.  For  all  debts  contracted  by  the  owner  or 
owners,  agent,  consignee,  master,  clerk  or  clerks,  of  such  ships,  steam  or 
other  boats  or  vesssels,  *  *  *  for  and  on  account  of  work  and  labor 
done  and  materials  furnished  *  ^  *  in  the  building,  repairing,  fitting, 
furnishing  or  equipping  such  ships,  steam  or  other  boats  or  vessels." 

Assuming  that  the  dredge  boat  Northern  was  a  ship,  boat,  or  vessel, 
within  the  meaning  of  the  general  admiralty  and  maritime  law,  she 
was  in  her  home  port,  and  no  lien  for  the  value  of  said  supplies  existed 
under  the  general  maritime  law.  The  statute  of  the  state  of  Pennsyl- 
vania, just  referred  to,  did,  however,  unquestionably  create  a  lien 
against  certain  ships,  boats,  or  vessels,  for  the  value  of  supplies  fur- 
nished in  their  home  ports,  wliich,  being  a  maritime  lien,  is  enforceable 
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exclusively  in  the  admiralty  courts  of  the  United  States.  It  is  obvious, 
however,  that  the  maritime  lien  thus  enforceable  must  be  strictly  the  one 
created  by  the  state  statute,  and  subject  to  just  such  limitations  as  are 
imposed  thereby.  The  statute  is  special  and  local,  and  the  ships,  steam- 
boats, or  vessels  subjected  to  a  lien  are  only  those  "navigating"  the  said 
rivers.  It  would  seem  clear  that  the  dredge  boat  here  libeled  did  not 
navigate  the  rivers  named,  or  any  others.  It  was  a  structure  floating 
upon  the  water,  supporting  and  entirely  occupied  by  apparatus  and 
machinery  for  digging  out  the  bottom  of  a  river,  dock,  or  harbor.  It 
was  not  in  any  respect  constructed  for  holding  or  carrying  freight  or 
passengers.  It  is  true,  it  floated  upon  the  water,  but  was  only  intended 
to  be  moved  the  short  distances  necessary  in  the  work  of  dredging,  or 
when  towed  from  one  scene  of  operation  to  another.  It  certainly  was 
not  engaged  in  navigating  the  rivers  mentioned.  No  ordinary  or  prop- 
er meaning,  that  could  be  attached  to  the  word  "navigating,"  is  ap- 
plicable to  any  movement  required  of  such  a  structure.  Nor  is  this 
dredge  boat  entirely  apart  from  the  question,  whether  it  is  the  subject 
of  a  maritime  lien,  fairly  within  the  category  made  by  the  act,  of  a 
ship,  steamboat  or  vessel,  much  less  of  one  "navigating" ;  i.  e.  engaged 
in  the  business  of  navigating  the  named  rivers.  If  it  were  necessary, 
the  word  "vessels,"  in  the  act,  as  being  the  one  most  widely  descrip- 
tive, must  be  limited  in  its  meaning  by  its  collocation  with  the  words 
"ships"  and  "steamboats,"  according  to  the  well-settled  rule  of  ejusdem 
generis.  The  ships,  steamboats,  or  vessels  referred  to,  are  clearly 
Siose  intended  for  the  purpose  of  or  actually  engaged  in  the  business 
of  navigating  the  named  rivers ;  that  is,  in  the  business  of  moving  on 
the  waters  thereof  from  place  to  place,  whether  for  the  purpose  of  car- 
rying persons  or  commodities,  or  both.  This  obvious  meaning  of  the 
words  used  in  the  act,  excludes  a  dredge  boat,  neither  intended  nor 
used  for  the  business  of  moving  persons  or  commodities  from  place 
to  place  on  the  waters  of  said  rivers.  Whatever  extension  of  meaning 
may  be  given  the  words  "ship,  steamboat  or  vessel,"  used  alone,  the 
word  "navigating"  imports  a  clearly  defined  limitation  which  cannot 
be  disregarded,  and  dredge  boats,  floating  pile  drivers,  and  floating 
elevators  are  excluded  from  the  purview  of  the  act,  though  scows  and 
barges,  intended  to  be  towed  from  place  to  place  for  the  carriage  of 
passengers  or  commodities,  would  be  included. 

In  the  case  of  The  City  of  Pittsburgh  (D.  C.)  45  Fed.  699,  it  was 
well  decided  by  Judge  Reed,  of  this  same  District  Court,  in  construing 
this  statute  of  Pennsylvania,  that  an  old  steamboat,  from  which  the  boil- 
ers, wheels,  engines  and  machinery  had  been  removed,  and  which  was 
then  used  as  a  pleasure  barge,  having  no  independent  means  of  propul- 
sion, but  intended  to  be  towed  by  a  towboat,  in  the  transportation  of 
excursion  parties  on  these  rivers,  was  a  vessel  navigating  the  same, 
within  the  language  of  the  act,  and  as  such  subject  to  a  lien  for  materi- 
als furnished  and  work  done  in  fitting  and  repairing  her.  In  deciding 
that  this  barge  was  included  among  the  vessels  upon  which  a  lien  is 
given  by  the  act,  for  work  and  materials  used  in  repair,  the  learned 
judge  refers  to  two  Pennsylvania  cases,  viz.,  The  Fashion,  3  Grant, 
Cas.  40,  and  Parkinson  v.  Manny,  2  Grant,  Cas.  621.  In  the  former, 
it  was  held  that  a  canal  boat  was  a  "vessel,"  within  the  meaning  of  the 
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act,  and  in  the  lattef,  that  a  coal  boat  was  not  such  a  "ship  or  vessel" 
as  to  be  within  the  meaning  of  the  act  of  1836  (P.  L.  617), — an  act 
similar  in  its  purpose  to  the  act  of  1858,  which  provided  that : 

"Ships  and  yessels  of  all  kinds,  built,  repaired,  or  fitted  within  the  com- 
monwealth, shall  be  subject  to  a  Hen  for  all  debts  contracted  by  the  masters 
or  owners  thereof,  for  work  done  or  materials  found  or  provided  in  the 
building,  repairing,  fitting,  furnishing  or  equipping  of  the  same." 

The  court  in  this  case  said: 

"That  vessels  of  a  permanent  and  substantial  character,  such  as  make  re- 
peated voyages,  either  at  sea  or  upon  our  rivers  and  canals,  are  contemplated 
by  the  act,  and  not  such  as  are  merely  temporary." 

The  remaining  question,  whether  the  barge  was  such  a  "vessel," 
under  the  maritime  law,«  as  a  court  of  admiralty  will  take  jurisdiction 
of,  for  the  enforcement  and  collection  of  the  lien  created  by  the  state 
statute,  was,  of  course,  decided  in  the  affirmative;  but  in  the  case  at 
bar,  as  well  as  in  that  case,  the  determination  of  this  question  is  un- 
availing, unless  the  words  of  the  statute  apply  to  the  particular  vessel 
before  the  court.  Therefore,  even  if  we  could  ag^ee  with  the  reason- 
ing of  the  learned  judge  in  the  case  of  The  Pioneer  (D.  C.)  30  Fed. 
206,  that  a  dredge  boat  was  a  "vessel,"  within  the  meaning  of  the  gen- 
eral maritime  law,  and  as  such  subject  to  a  maritime  lien  for  supplies, 
it  would  not  follow  that  such  a  boat  was  within  the  class  referred  to 
by  the  Pennsylvania  act  here  in  question.  So,  in  the  case  of  The  Ala- 
bama (C.  C.)  22  Fed.  450,  referred  to  by  the  learned  judge  of  the  court 
below,  in  his  opinion  in  the  case  of  the  steam  dredge  boat  Eastern,  No. 
2,  the  question  was  not  as  to  what  kind  of  boats  or  floating  structures 
were  included  in  the  description  of  a  state  statute  creating  a  lien  upon 
them,  but  whether,  under  the  general  maritime  law,  a  dredge  boat  and 
scows,  taken  together  as  one  craft,  constituted  a  "vessel,"  to  which  a 
maritime  lien  would  attach. 

We  do  not,  however,  consider  the  question,  whether  such  boats  as 
the  Northern  in  this  case,  are  to  be  held  "vessels,"  and  subjects  of 
maritime  lien  under  the  general  admiralty  law  as  settled,  notwithstand- 
ing the  decisions  in  the  case  of  The  Pioneer,  supra,  and  of  The  Heze- 
kiah  Baldwin,  8  Ben.  556,  Fed.  Cs^s.  No.  6,449,  where  a  floating  elevator 
was  held  to  be  a  vessel  and  a  subject  of  maritime  lien.  In  the  case 
of  Cope  V.  Dry-Dock  Co.,  119  U.  S.  625,  7  Sup.  Ct.  336,  30  L.  Ed. 
501,  where  the  question  was  whether  a  floating  dry  dock  could  be  sub- 
jected to  a  proceeding  in  rem  for  a  salvage  service,  Mr.  Justice  Brad- 
ley, delivering  the  opinion  of  the  court,  says : 

'*It  is  true  that  the  terms  'ships'  and  'vessels'  are  used  in  a  very  broad 
sense,  to  include  all  navigable  structures  intended  for  transportation." 

Then  citing  a  case  decided  by  the  Court  of  Appeal  in  England, 
which  held  that  the  word  "ship"  would  include  a  hopper  barge  used 
for  receiving  mud  from  a  dredging  machine,  and  carrying  it  out  to 
deep  water,  he  adds : 

"Perhaps  this  case  goes  as  far  as  any  case  has  gone  in  extending  the  mean- 
ing of  the  term  'ship'  or  'vessel.'  Still,  the  hopper  barge  waa  a  navigable 
structure,  used  for  the  purpose  of  transportation." 
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The  District  Court  for  the  Eastern  District  of  Michigan,  in  the  case 
of  The  General  Cass,  reported  by  District  Judge  Brown  (now  Mr. 
Justice  Brown  of  the  Supreme  Court),  Brown's  Admiralty,  334,  held 
that  the  admiralty  jurisdiction  extended  to  lighters  employed  in  air- 
rying  lumber  out  to  vessels  lying  in  deep  water.  In  an  interesting 
discussion  of  the  question  of  jurisdiction  depending  upon  the  character 
of  the  vessel,  the  court  says : 

*The  true  criterion  by  wblcb  to  determine  wbetber  any  water  craft,  or 
vessel,  is  subject  to  admiralty  jurisdiction,  is  tbe  business  or  employment 
tor  which  it  is  intended,  or  is  susceptible  of  being  used,  or  in  wbicb  it  is  ac- 
tnally  engaged.  *  *  ^  If  tbe  business  or  employment  of  vessels  apper- 
tain to  travel,  or  trade  and  commerce,  on  pnbUc  navigable  water,  it  is  soffl- 
cient,  and  the  jurisdiction  attaches." 

However  this  may  be,  as  a  question  of  admiralty  jurisdiction,  we 
are  clear  that  the  Pennsylvania  statute  referred  to  applies  only  to  ves- 
sels engaged  in  the  business  or  enq)Ioyment  of  trade  or  commerce  on  the 
rivers  named  therein.  The  view  here  taken  of  the  question  of  juris- 
diction under  the  Pennsylvania  statute,  renders  it  unnecessary  to  con- 
sider the  other  defense,  as  to  whether  the  suit  was  commenced  within 
the  time  prescribed  by  law. 

Therefore,  for  the  reasons  stated,  the  decree  of  tbe  court  below  is 
reversed. 


SjOOO  TONS  OF  COAL  ex  THB  MICHIGAN. 

JONBS  V.  W.  K.  NIVEB  COAL  OO. 

(Circuit  Court  of  Appeals,  First  Circuit    January  20^  1900.) 

No.  oca 

1.  ADMIBALTT— DiULT— DSMUaBAOB. 

The  charterer  having  arranged  for  a  discbarge  at  a  particular  wharf, 
the  vessel's  agent,  on  arrival,  thought  the  berth  unsuitable,  and  arranged 
for  discharge  at  another  dock,  which  was  occupied,  so  that  the  vessel  was 
delayed  two  days.  Held  that,  in  the  absence  of  other  evidence,  the 
charterer  was  not  liable  for  such  delay  which  was  caused  by  the  ship- 
owner and  his  agents. 

[Ed.  Note.— For  cases  in  point  see  voL  44,  Cent  Dig.  Shipping,  {8  070, 
076,  587. 

Demurrage,  see  notes  to  Harrison  v.  Smith,  14  C.  C.  A.  657 ;  Randall  v. 
Bprague,  21  C.  a  A.  337 ;  Hagerman  v.  Norton,  46  C.  a  A.  4.] 

Z  8ahe->Dklat  in  Uri<oadino. 

Where  the  stevedoring  in  discharging  a  vessel  was  done  by  an  em- 
ploye of  the  ship's  agent  tbe  charterer  was  not  responsible  for  his  de- 
lays. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44,  Cent  Dig.  Shipping,  99  070, 
076,  587.] 

8.  SAHB— BVIDENCI. 

On  a  libel  for  demurrage,  evidence  held  insufBcient  to  establish  that 
failure  to  furnish  sufficient  lighters  to  discharge  cargo  on  both  sides  of 
the  vessel  was  due  to  the  fault  of  the  charterer. 

4.   BAMB— CUSTOMHOUSK   PERMIT. 

Where  the  discharge  of  a  vessel  was  stopped  during  five  hours  for 
want  of  a  customhouse  permit  which  had  been  mislaid  by  a  customs 
officer,  and  the  permit  was  procured  by  the  charterer  very  soon  after 
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the  discbarge  was  stopped  tot  want  thereof,  and  It  did  not  appear  that 
the  stevedore  was  ready  to  proceed  when  the  permit  arrlyed,  the  char- 
terer was  not  liable  for  such  delay. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  44,  Gent  Dig.  Shipping,  fS  570, 
576,  685,  587.1 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

The  following  is  the  opinion  of  Lowell,  District  Judge,  in  the  court 
below : 

The  charter  party  in  this  case  provided: 

**(S)  The  cargo  to  be  taken  from  alongside  by  consignee  at  port  of  discharge, 
tree  of  expense  and  risk  to  the  steamer  as  fast  as  steamer  can  deliver,  weath- 
er permitting,  Sundays  and  holidays  excepted,  provided  steamer  can  deliver 
it  at  this  rate;  if  longer  detained,  consignees  to  pay  steamer  demurrage  at 
the  rate  of  fourpence  per  net  register  ton  per  running  day  (or  pro  rata  for 
part  thereof),  time  to  commence  when  steamer  is  ready  to  unload  and  writ- 
ten notice  given,  whether  in  berth  or  not  In  case  of  strikes,  lockouts,  civil 
commotions,  or  any  other  causes  or  accidents  beyond  the  control  of  the 
consignees  which  prevents  or  delays  the  discharging,  such  time  Is  not  to 
count,  unless  the  steamer  is  already  on  demurrage.  Steamer  to  effect  dis- 
charge of  the  cargo,  and  providing  only  steam,  steam  winches,  wincbmen, 
gins  and  falls." 

The  steamer  arrived  at  Boston  on  November  7th,  and  reported  November 
8th.  The  charterer  had  arranged  for  discharge  at  the  West  India  Fibre  Com- 
pany's wharf,  but  Mr.  Hall,  the  vessel's  agent,  thought  the  berth  unsuitable, 
and  arranged  for  discharge  at  the  Commonwealth  Dock  instead.  The  berth 
there  was  occupied,  and  so  the  Lake  Michigan  was  not  berthed  until  No- 
vember 10th.  She  began  to  discharge  November  11th.  In  the  absence  of 
further  evidence,  I  find  that  the  delay  prior  to  the  beginning  of  the  discharge 
was  caused  by  the  shipowner  and  his  agents,  rather  than  by  the  charterer. 

The  stevedoring  was  done  by  Donahue^  who  was  employed  and  paid  by 
HalL  The  meaning  of  the  charter  party  is  not  altogether  clear,  and  libelant's 
counsel  denied  that  Donahue  was  the  libelant's  agent,  but  he  did  not  argue 
in  support  of  his  denial,  and  the  agency  appears  to  one  established.  For 
delays  caused  by  Donahue,  therefore,  the  charterer  la  not  responsible.  The 
libelant's  principal  complaint  was  a  want  of  lighters,  or,  rather,  delay  in 
supplying  them.  Libelant's  counsel  urged  that  the  steamer  should  have  been 
breasted  out  from  the  wharf,  so  that  lighters  could  have  been  placed  in- 
side as  well  as  outside,  and  discharge  could  have  been  had  from  both  sides 
at  once.  Donahue  testified  that  the  captain  would  not  breast  out  the  steamer 
when  asked  to  do  so,  and  the  captain  testified  that  he  would  have  moved 
his  ship,  had  he  been  asked.  Failure  to  breast  out,  then,  resulted  from 
the  inaction  or  refusal  of  Donahue  or  of  the  captain.  Both  were  the  libel- 
ant's agents,  and  the  charterer  is  not  responsible  for  their  misconduct,  if 
misconduct  there  was.  The  libel  makes  the  full  rate  of  discharge  1,200 
tons  a  day,  and  this  rate  was  surpassed  on  one  day,  and  nearly  equaled  on 
two  others,  by  a  discharge  of  coal  from  one  side  only.  Donahue  testified: 
•*There  were  two  lighters  all  the  time — all  I  could  work.".  "I  think  we  done 
better  than  any  of  them  [other  steamers]  at  the  time."  "I  had  barges  there 
all  the  time."  "We  had  two  barges  there  all  the  time,  which  was  all  we 
could  work."  "The  only  barges  I  had  there  fitted  the  hatches  all  right — ^all 
I  could  work.  There  was  no  trouble  with  fitting  the  hatches."  '*If  I  could 
have  worked  on  the  Inside  as  well  as  on  the  outside,  it  would  have  been  all 
right"  *'I  complained  to  him  [the  captain]  because  I  couldn't  work  my 
men  as  I  ought  to.  I  told  him  we  ought  to  breast  off.  He  seemed  to  be 
in  a  hurry,  and  gave  me  no  show  to  get  my  barges  placed  properly." 

It  is  true  that  these  statements  of  Donahue  were  contradicted  by  other 
witnesses,  and  some  of  them  are  not  quite  accurate.  At  times  there  was 
only  one  lighter  alongside.  Whether  the  delay  in  bringing  up  fresh  lighters 
was  unduly  great  and,  if  so,  who  was  to  blame  for  the  delay,  is  not  plain. 
We  have  two  agents  of  the  libelant,  each  charging  the  fault  upon  the  other. 
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and  each  aasertlns  tbat,  if  the  other  had  done  his  duty,  the  cargo  would 
have  been  discharged  at  a  proper  rate.  Under  these  circumstances,  I  do 
not  flad  sufficient  evidence  to  hold  the  charterer  at  fault  The  barge  Toby- 
hanna,  which  was  ready  in  the  stream,  was  not  put  in  because  Donahue 
said  he  could  not  use  her.  Captain  Morgan  testified  that  only  two  lighters 
could  have  been  used  without  breasting  out,  and  two  lighters  were  alongside 
nearly,  though  not  quite,  all  the  time. 

On  November  15th  discharge  was  stopped  during  five  hours  for  want  of  a 
customhouse  permit  It  seems  that  this  permit  was  mislaid  by  a  customs 
officer.  In  general,  it  is  the  duty  of  the  consignee  to  procure  a  permit  for 
the  discharge,  and  it  does  not  follow  that  he  is  excused  in  all  cases  because 
one  customs  officer  omits  to  deliver  the  permit  to  another.  In  this  case 
the  delay  appears  to  have  been  caused  by  some  officer's  carelessness,  and 
the  permit  was  procured  by  the  charterer  very  soon  after  the  discharge  had 
been  stopped  for  want  of  it  On  the  whole,  without  further  evidence,  X 
do  not  think  the  charterer's  liability  for  the  delay  has  been  made  out  It 
does  not  appear  that  the  stevedore  was  ready  to  proceed  when  the  permit 
arrived,  and  the  testimony  of  Mr.  Purdon  suggests  that  he  was  not 

Libel  dismissed  with  costs. 

Stephen  R.  Jones  (Carver  &  Blodgett,  on  the  brief),  for  appellant. 
Benjamin  L.  M.  Tower  (Tower,  Talbot  &  Hiler,  on  the  brief), 
for  appellee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PER  CURIAM.  This  is  an  appeal  from  the  District  Court  for 
the  District  of  Massachusetts  dismissing  a  libel  claiming  demur- 
rage. The  only  issues  involved  are  pure  questions  of  fact.  As 
to  these  issues  the  proofs  are  of  such  an  indefinite  character  that 
we  are  unable  to  reach  a  conclusion  which  we  could  pronounce 
more  satisfactory  than  that  reached  by  the  District  Court.  There- 
fore we  must  abide  by  its  determination. 

The  decree  of  the  District  Court  is  affirmed,  and  the  appellee 
recovers  its  costs  of  appeal. 


In  re  ANDRB. 

(Circuit  Oourt  of  Appeals,  Second  Circuit    January  18,  1005.) 

No.  93. 

1.  Bankbuptct— Courts— Propebtt  of  Bankbttft— Adtebsb  Ci^aivs. 

Bankr.  Act  July  1,  1898,  c.  541,  9  2,  cl.  8,  80  Stat  645  [U.  S.  Comp. 
St.  1901,  p.  842].],  authorizes  courts  of  bankruptcy  to  appoint  receivers 
on  application  of  parties  in  interest,  where  absolutely  necessary  for  the 
preservation  of  bankrupts'  estates;  section  23,  as  amended  by  Act  Feb. 
5,  1903,  c.  487,  8  a  82  Stat.  798  [U.  S.  Comp.  St  Supp.  1903,  p.  413],  con- 
fers jurisdiction  on  such  courts,  without  the  consent  of  the  defendant  in 
suits  to  recover  property,  where  the  bankrupt  has  within  a  specified  time 
made  a  preferential  or  fraudulent  transfer  of  any  of  his  property;  and 
section  69  (30  Stat  565  [U.  S.  Comp.  St  1901,  p.  3450])  provides  that  a 
judge  on  proof  that  an  alleged  involuntary  bankrupt  has  neglected  or  is 
about  to  so  neglect  his  property  that  it  has  thereby  deteriorated  or  is 
deteriorating,  etc.,  shall  issue  a  warrant  to  the  marshal  to  seize  and 
hold  the  same  subject  to  further  orders.  Held,  that  such  sections  au- 
thorize courts  in  bankruptcy  to  interfere  with  property  alleged  to  belong 
to  an  involuntary  bankrupt  only  in  cases  where  the  property  of  the 
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bankrupt  la  Id  possession  of  a  party  not  an  adverse  claimant  and  do 
not  authorize  an  order  requiring  a  sheriff  claiming  property  of  an  al- 
leged bankrupt  adversely  under  an  attachment  Issued  out  of  the  state 
court  to  surrender  the  same. 
A   Saick 

The  court  of  bankruptcy,  under  such  sections,  had  Jurisdiction  to  en- 
tertain the  proceedings  to  ascertain  whether  the  claimant  was  In  fact 
an  adverse  claimant*  or  whether  he  held  the  property  as  bailee  of  the 
bankrupt. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York. 

James  W.  Gerard,  for  petitioner, 

William  Lesser,  for  respondent 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

WALLACE,  Circuit  Judge.  This  is  a  petition  to  review  an  order 
of  the  District  Court  in  bankruptcy  requiring  the  sheriflF  of  the  county 
of  New  York  to  surrender  property  in  his  custody  seized  and  held  by 
hin:  under  a  warrant  of  attachment  issued  by  one  of  the  state  courts  in 
an  action  brought  by  a  creditor  against  the  alleged  bankrupt  The  at- 
tachment was  levied  May  6,  1904.  May  9,  1904,  creditors  of  the  al- 
leged bankrupt  filed  a  petition  to  have  him  adjudicated  a  bankrupt. 
Shortly  tliereafter  the  court,  upon  the  application  of  the  petitioning 
creditorb,  required  the  sheriff  to  show  cause  why  he  should  not  turn 
over  the  property  seized  by  him  to  a  receiver  who  had  in  the  meantime 
been  appointed  m  the  bankruptcy  proceedings.  The  sheriff  appeared, 
insisted  that  the  application  should  be  made  to  the  state  court,  and  al- 
leged that  he  had  a  lien  upon  the  property  for  poundage.  Thereupon 
the  court  made  the  order  now  under  review. 

The  question  whether  the  sheriff  was  entitled  to  the  potmdagc 
claimed  is  subordinate  to  the  more  important  one  whetiier  the  court 
should  have  made  the  order  by  which  before  there  had  been  any  ad- 
judication in  bankruptcy  the  sheriff  was  required  to  assume  the  re- 
sponsibility of  releasing  his  levy  upon  the  property.  The  attachment 
was  process  which  the  sheriff  was  bound  to  enforce  for  the  benefit  of 
the  plaintiff  in  the  action,  and,  though  it  would  be  dissolved  in  the 
event  of  an  adjudication  of  bankruptcy,  it  was  his  right  and  his  duty  to 
retain  the  property  until  the  attachment  should  be  dissolved,  and  even 
then  until  by  competent  authority  he  should  be  required  to  surrender  it. 
Representing  the  party  who  had  obtained  the  attachment,  and  as  an 
officer  whose  duty  it  was  to  hold  and  dispose  of  the  property  in  obe- 
dience to  the  process,  he  was  in  possession  under  a  title  paramount  and 
adverse  to  that  of  the  alleged  bankrupt;  and  he  asserted  his  adverse 
title,  upon  the  application  to  require  him  to  surrender  the  property,  by 
insisting  that  the  application  should  be  made  to  the  court  that  had  is- 
sued the  process,  and  by  setting  up  his  own  lien  for  poundage. 

The  authority  for  the  jurisdiction  which  was  exercised  by  the  court 

below  is  found  in  those  provisions  of  the  bankrupt  act  which  empower 

courts  of  bankruptcy,  after  the  filing  of  a  petition  in  bankruptcy,  and 

in  case  it  is  necessary  for  the'preservation  of  the  property  of  the  bank- 

135F.--47 
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rupt,  to  authorize  a  receiver  or  a  marshal  to  take  charge  of  it  until  a 
trustee  is  appointed  Section  2,  cl.  3,  §  69,  of  Act  July  1,  1898,  c  641, 
30  Stat.  546,  665  [U.  S.  Comp.  St.  1901,  pp.  8421,  3460].  These  pro- 
visions do  not  in  terms  authorize  the  bankruptcy  courts  to  take  posses- 
sion of  property  not  belonging  to  the  bankrupt,  or  property  to  which 
an  adverse  title  is  asserted  by  third  persons.  Prior  to  the  decision  in 
Bardes  v.  Hawarden  Bank,  178  U.  S.  624,  20  Sup.  Ct.  1000,  44  L.  Ed. 
1175,  it  was  supposed  by  some  of  the  federal  courts  that,  pursuant  to 
the  provisions  of  section  23  of  the  act  (30  Stat  552  [U.  S-  Comp.  St. 
1901,  p.  3431]),  the  bankruptcy  courts  had  jurisdiction  of  all  suits 
brought  by  trustees  respecting  property  claimed  to  belong  to  the  bank- 
rupt's estate  which  was  being  administered  by  the  trustee,  and  which 
the  bankrupt  had  transferred  in  contravention  of  the  act ;  and  many  of 
the  courts  which  had  adopted  this  construction  of  the  section  sanc- 
tioned the  exercise  by  the  bankruptcy  courts  of  the  power  under  sections 
2  and  69  to  take  such  property  into  its  custody  for  the  preservation  of 
the  estate  pending  the  appointment  of  the  trustee,  notwithstanding  it 
was  in  the  possession  of  some  third  person  claiming  an  adverse  title  to 
it.  The  Bardes  Case  decided  that  it  was  the  intention  of  Congress  man- 
ifested by  section  23,  "that  controversies  not  strictly  or  properly  part 
of  the  proceedings  in  bankruptcy,  but  independent  suits  brought  by  the 
trustee  in  bankruptcy,  which  assert  a  title  to  money  or  property  as  as- 
sets of  the  bankrupt,  against  strangers  to  those  proceedings,  should  not 
come  within  the  jurisdiction  of  the  District  Courts  of  the  United  States, 
'unless  by  consent  of  the  proposed  defendant' "  If  Congress  did  not 
intend  these  controversies  to  be  adjudicated  by  the  bankruptcy  courts, 
it  cannot  be  reasonably  supposed  that  Congress  intended  to  permit  the 
bankruptcy  courts  to  adjudicate  controversies  respecting  the  title  to 
the  bankrupt's  property  with  adverse  claimants  before  the  appointment 
of  a  trustee,  against  the  consent  of  the  adverse  claimant ;  and  it  would 
follow  that  the  reasonable  construction  of  the  power  conferred  by  sec- 
tion 2  and  section  69  should  be  that  it  extends  only  to  taking  custody 
of  property  belonging  to  the  bankrupt,  or  which  is  in  his  possession,  or 
that  of  a  third  person  as  his  bailee  or  agent,  and  not  to  property  in  the 
possession  of  an  adverse  claimant  This  power  must,  of  course,  con- 
fer jurisdiction  upon  the  bankruptcy  court  to  ascertain  whether  the 
property  is  in  the  possession  of  the  bankrupt,  or  his  bailee  or  agent,  or 
whether  it  is  in  the  possession  of  an  adverse  claimant,  and  consequently 
to  institute  and  entertain  an  appropriate  proceeding  for  that  purpose ; 
and  this  proceeding  must  necessarily  be  a  summary  one,  because,  as  no 
trustee  has  been  appointed,  there  is  no  person  to  represent  the  estate 
as  a  party  to  a  formal  suit  Section  23  of  the  bankrupt  act,  as  amend- 
ed February  5,  1903,  c  487,  §  8,  32  Stat  798  [U.  S.  Comp.  St  Supp. 
1903,  p.  413],  confers  jurisdiction  upon  the  District  Courts,  without 
the  consent  of  the  defendant,  in  suits  for  the  recovery  of  property, 
where  the  bankrupt  has  within  a  specified  time  made  a  preferential  or 
fraudulent  transfer  of  any  of  his  property.  Subdivision  "h**  of  section 
60,  and  subdivision  "e"  of  section  67,  of  Act  July  1,  1898,  c.  541,  30 
Stat  562,  664  [U.  S.  Comp.  St  1901,  pp.  3445,  34491.  This  amend- 
ment, however,  cannot  affect  the  original  meaning  of  sections  2  and 
69,  30  Stat  645,  665  [U.  S.  Comp.  St  1901,  pp.  3421,  3460],  and  tJic 
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construction  of  these  sections  must  remain  as  it  was  Before.  We  con- 
clude that  it  is  only  in  cases  in  which  the  property  of  the  bankrupt  is  in 
the  possession  of  a  party  not  an  adverse  claimant  that  the  courts  of 
bankruptcy  have  autfiority,  under  those  sections,  to  interfere  with  it, 
unless^  the  adverse  claimant  chooses  to  consent,  but  that  these  courts 
have  jurisdiction  to  entertain  proceedings  to  ascertain  whether  there 
is  an  adverse  claimant,  and  that  the  mere  refusal  of  a  person  in  posses- 
sion to  surrender  the  property  does  not  constitute  him  an  adverse  claim- 
ant. These  conclusions  are  justified  by  the  following  authorities : 
Mueller  v.  Nugent,  184  U.  S.  1,  22  Sup.  Ct  269,  46  L.  Ed.  406 ;  Louis- 
ville Trust  Co.  V.  Comingor,  184  U.  S.  18,  22  Sup.  Ct.  293,  46  L.  Ed. 
413 ;  Bryan  v.  Bemheimer,  181  U.  S.  188,  21  Sup.  Ct.  667,  46  L*  Ed. 
814;  Metcalf  v.  Barker,  187  U.  S.  165,  23  Sup.  Ct  67,  47  L.  Ed.  122; 
White  V.  Schloerb,  178  U.  S.  642,  20  Sup.  Ct  1007,  44  L-  Ed.  1183. 

The  sheriff  having  asserted  an  adverse  claim,  the  application  should 
have  been  denied,  and  without  passing  upon  the  merits  of  his  claim  for 
potmdage. 

It  is  accordingly  so  ordered,  with  costs  of  this  review. 

LACOMBE,  Circuit  Judge.  I  concur  in  the  opinion  reversing  the 
order  of  the  District  Judge.  The  trustee  relies  mainly  on  a  prior  de- 
cision of  this  court  in  Re  Kenney,  106  Fed.  897,  46  C.  C.  A.  113,  which 
was  affirmed  by  the  Supreme  Court  under  the  title  Clarke  v.  Larremore, 
188  U.  S.  486,  23  Sup.  Ct  363,  47  L.  Ed.  665.  The  argument  in  the 
Kenney  Case  before  this  court  was  without  briefs,  and  the  precise  point 
raised  here  is  not  discussed  in  the  opinion.  It  was  taken  by  certiorari 
to  the  Supreme  Court,  but  in  none  of  the  four  briefs  there  filed  (two 
by  each  side)  is  there  any  discussion  as  to  the  jurisdiction  of  a  bank- 
ruptcy court  to  make  a  summary  order  directing  the  transfer  of  prop- 
^ty  in  the  possession  of  a  person  holding  an  adverse  claim. 


STRAND  et  xa.  v.  GRIFFITH  et  al 

(Circuit  Court  of  Appeals,  Ninth  Circuit    Februazy  20, 1900.) 

No.  1,07a 

ClBCUTT  COUBT  OF  APPBAI^S-nJUBISDICTION   AND   POWSB8— REKAND   GT   CATTBB 

Without  Hearing. 

A  Circuit  Court  of  Appeals  is  without  power  to  dismiss  an  appeal  on 
motion  of  the  appellant  and  remand  the  case  to  the  court  below  with 
directions  to  permit  the  amendment  of  a  pleading  on  a  showing  that  facts 
were  inadvertently  omitted  therefrom,  which  was  not  known  to  appellant 
until  after  the  appeal  was  taken. 

[Ed.  Note. — Jurisdiction  of  Circuit  Court  of  Appeals,  see  notes  to  Lau 
Ow  Bew  T.  United  States,  1  C.  C.  A.  6;  United  States  Freehold  Land  & 
Em.  Co.  T.  Gallegos,  82  C.  C.  A.  475.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  Division  of  the  District  of  Washington. 

Greene  &  Griffiths,  for  appellants. 
Kerr  &  McCord,  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judgea. 
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MORROW,  Circuit  Judge  This  is  a  miit  in  equity,  brought  in  the 
Circuit  Court  for  the  District  of  Washington,  to  obtain  the  annulment 
of  a  decree  of  the  superior  court  of  Washington,  duly  affirmed  by  the 
Supreme  Court  of  that  state,  to  vacate  and  set  aside  a  foreclosure  sale 
of  certain  real  estate,  and  for  a  decree  vesting  the  title  to  said  real 
estate  in  the  complainants,  A  demurrer  to  the  bill  was  sustained  for 
want  of  equity,  and  the  case  then  brought  to  this  court  upon  appeal. 
The  appellants  now  move  this  court  for  leave  to  amend  the  amended 
bill  of  complaint  in  said  cause,  and  for  that  purpose  ask  that  their  ap- 
peal be  dismissed,  and  the  cause  be  remanded  to  the  lower  court,  with 
directions  to  said  court  to  allow  the  requested  amendments  to  be  made, 
and  such  further  proceedings  as  may  be  had  in  said  cause.  The  motion 
is  made  upon  the  ground  of  excusable  inadvertence  and  mistake  on  the 
part  of  appellants  and  their  principal  attorney  in  omitting  certain  items 
of  amenchnent,  and  is  based  upon  the  affidavits  of  said  attorney  and  the 
appellant  Hans  B.  Strand,  alleging  that  it  was  not  discovered  until  June 
20, 1904,  that  the  facts  embraced  in  the  proposed  amendment  had  been 
omitted  from  the  amended  complaint 

The  amended  bill  charged  the  defendants  with  conspiring  to  cheat 
and  defraud  the  complainants  in  inducing  them  to  purchase  of  defend- 
ants a  stock  of  merchandise  represented  to  be  suitable  for  a  dry  goods 
store,  but  which  was  in  fact  worthless,  and  in  obtaining  from  complain- 
ants promissory  notes  in  part  pa3rment  of  said  merdiandise,  secured 
by  mortgage  on  valuable  real  estate,  which  mortgage  was  afterwards 
foreclosed  by  the  defendants,  and  the  said  real  estate  sold  to  satisfy  the 
same,  a  deficiency  judgment  being  entered  against  complainants  for 
the  amount  unsatisfied.  The  details  of  the  fraud  charged  are  stated 
with  particularity  in  the  amended  bill:  The  desire  of  the  complain- 
ants to  engage  in  the  retail  dry  goods  business ;  the  visit  of  the  com- 
plainant Hans  B.  Strand  to  the  city  of  Minneapolis  in  that  connection ; 
the  false  representations  there  made  to  him  by  the  defendants  Buck, 
Campbell,  and  Skinner  with  regard  to  a  stock  of  dry  goods  then  stored 
in  the  warehouse  of  the  defendant  Griffith  in  said  city,  through  which 
said  complainant  was  induced  to  enter  into  an  agreement  to  buy  said 
goods  without  having  inspected  them ;  the  various  artifices  resorted  to 
by  the  defendants  to  prevent  the  complainant  from  thoroughly  inspect- 
ing the  goods,  and  the  tricks  by  which  the  confidence  of  the  complainant 
was  gained ;  the  execution  by  him  of  promissory  notes  to  the  defend- 
ant Skinner  in  reliance  upon  said  fraudulent  representations,  and  a 
deed  of  conveyance  of  real  estate  by  the  two  complainants  to  the  de- 
fendant Skinner ;  the  representations  by  the  defendant  Griffith  that  he 
had  a  lien  upon  the  goods  amounting  to  $3,500,  which  must  be  satisfied 
before  they  could  leave  his  warehouse;  the  later  representation  by 
Griffith  that  he  had  become  the  sole  owner  and  holder  of  the  promissory 
notes  given  by  the  complainant  to  Skinner;  the  execution  by  the  com- 
plainants of  a  chattel  mortgage  upc»i  the  goods  to  the  defendant  Griffith 
and  a  mortgage  upon  certain  real  estate,  also,  before  the  goods  were 
shipped  to  3ie  complainants  in  Washington ;  the  finding  of  the  stock 
of  goods  to  be  worthless,  and  practically  a  total  loss ;  the  demand  by 
the  complainants  of  the  defendants  to  make  good  the  damages  .sustained 
by  reason  thereof;  their  refusal  to  do  so;  the  inability  of  complainants 
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to  pay  the  notes  or  satisfy  the  mortgages  by  reason  of  not  realizing 
upon  the  goods;  the  consequent  foreclosure  of  said  mortgages,  sale 
of  the  property  thereunder,  and  entering  of  a  deficiency  judgment 
against  complainants  for  amount  unsatisfied;  the  transfer  by  said 
Griffith  of  his  pretended  interest  and  rights  in  said  property  to  other 
parties,  made  defendants  to  this  action.  The  defendants  Griffith,  Buck, 
Campbell,  and  Skinner  are  jointly  charged  with  a  conspiracy  to  cheat 
and  defraud  the  complainants.  The  amendments  now  sought  to  be 
made  to  the  bill  are  allegations  to  tfie  effect  that  it  was  not  known  to  the 
complainants  until  November,  1898,  and  after  the  foreclosure  proceed- 
ings were  finally  determined  by  a  judgment  of  the  Supreme  Court  of 
the  state  of  Washington,  that  the  defendant  Griffith  had  any  fraudulent 
relation  to  the  complainants,  and  allegations  showing  that  the  foreclos- 
ure proceedings  mentioned  were  finally  terminated  by  decision  and 
judgment  of  the  Supreme  Court  of  the  state  of  Washington  on  the  6th 
day  of  October,  1898. 

The  amended  complaint  was  filed  in  the  court  below  on  September  9, 
1903.  A  demurrer  to  this  amended  complaint  was  filed  on  September 
12,  1903,  and  on  November  6,  1903,  the  court  sustained  the  demurrer, 
and  on  December  9,  1903,  the  bill  was  dismissed.  The  notice  of  ap- 
peal and  allowance  of  appeal  to  this  court  is  dated  April  1,  1904.  It 
appears,  therefore,  that  the  facts  embraced  in  the  proposed  amendment 
were  known  to  the  appellant  in  November,  1898,  but  were  omitted  from 
the  amended  complaint  in  September,  1903,  and  this  omission  was  not 
discovered  until  June  20, 1904.  We  are  of  the  opinion  that  we  have  no 
authority  to  grant  this  motion.  In  Roemer  v.  Simon,  91  U.  S.  149,  23 
L.  Ed  267,  the  appellant  presented  to  the  Supreme  Court  a  petition  and 
affidavit,  stating,  in  substance,  that  new  and  material  evidence  previous- 
ly unknown  to  him  had  been  discovered  since  the  appeal.  Upon  this 
petition  the  appellant  moved  for  leave  to  gi\e  notice  for  a  rule  requiring 
the  appellee  to  show  cause  why  the  court  should  not  remit  the  record 
to  the  court  below  for  a  rehearing  of  the  cause.  In  denying  the  motion 
the  court  said : 

"It  1b  clear  that  after  an  appeal  in  equity  to  this  court  we  cannot,  upon 
motion,  set  aside  a  decree  of  the  court  below,  and  grant  a  rehearing.  We 
can  only  affirm,  reverse,  or  modify  the  decree  api>ealed  from ;  and  that  upon 
the  hearing  of  the  cause.  No  new  evidence  can  be  received  here.  Rev.  St 
S  698  [U.  S.  Comp.  St  1901,  p.  568].  The  court  below  cannot  grant  a  rehear- 
ing after  the  term  at  which  the  final  decree  was  rendered.  Eq.  Rule  88.  It 
would  be  useless  to  remand  this  cause,  therefore,  as  the  term  at  which  the 
decree  was  rendered  has  passed.'' 

This  statement  of  the  limitation  on  appellate  jurisdiction  is  applicable 
to  Circuit  Courts  of  Appeals  and  to  a  motion  to  dismiss  the  case  on  thi 
appellant's  motion  with  directions  to  the  lower  court  to  allow  an  amend- 
ment to  the  bill  of  complaint 

Motion  denied. 
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In  re  HAFF. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  4,  1G06.) 

No.  9a 

!•  Bankbuptot— Receivebs— Appointmknt  Before  Adjudication— Bonds. 
Bankr.  Act  July  1,  1898,  c.  541,  S  3,  BUbd.  e,  30  Stat  547  [U.  S.  Comp. 
St  1901,  p.  8423],  provides  that  whenever  a  petition  is  filed  to  have  an- 
other adjudged  a  bankrupt  and  an  application  is  made  to  take  charge  of 
and  hold  his  property  prior  to  the  adjudication,  the  petitioner  shall  file 
a  bond  for  the  payment,  in  case  the  petition  is  dismissed,  to  the  respond- 
'  ent  of  all  costs,  expenses,  and  damages  occasioned  by  the  seizure;  and 
section  69  (30  Stat  565  [U.  S.  Comp.  St  1901,  p.  8450])  declares  that  a 
Judge,  on  satisfactory  proof  that  the  bankrupt  against  whom  an  invol- 
untary petition  has  been  filed  and  Is  pending  has  committed  an  act  of 
bankruptcy,  etc.,  may  issue  a  warrant  for  the  seizure  of  his  prop- 
erty by  the  marshal,  but  that  before  such  warrant  is  issued  the  peti- 
tioner shall  give  bond,  conditioned  to  indemnify  the  bankrupt  for  such 
damages  as  he  shall  sustain  in  the  event  the  seizure  shall  prove  to  have 
been  wrongfully  obtained.  Held,  that  where  an  order  appointing  a  re- 
ceiver for  an  alleged  bankrupt  before  adjudication  required  the  peti- 
tioner to  give  a  bond,  but  failed  to  fix  the  time  when  the  bond  should  be 
filed,  and  did  not  require  such  filing  before  the  receiver  was  directed  to 
take  possession  of  the  property,  it  was  erroneous. 

2.  Same— Vacation. 

Where  an  alleged  bankrupt  applied  to  vacate  an  order  appointing  a 
receiver  of  his  property  before  adjudication,  on  the  ground  that  the  pe- 
titioner had  not  filed  the  bond  required  by  Bankr.  Act  July  1,  1898,  c. 
541,  H  8  (e),  69,  30  Stat  547,  565  [U.  S.  Comp.  St  1901,  pp.  3423,  3450], 
the  fact  that  at  the  time  the  motion  to  vacate  was  filed  another  creditor 
had  filed  a  petition  for  an  adjudication  against  the  bankrupt  and  had 
applied  for  a  receiver  and  filed  a  bond  conditioned  that  if  his  petition 
were  dismissed  he  would  pay  expenses  and  damages  occasioned  by  the 
seizure  and  detention  of  the  bankrupt's  property  thereunder,  did  not 
authorize  the  denial  of  the  motion  to  vacate  such  order. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York. 

Martin  Conboy,  for  petitioner, 
Leo  Levy,  for  respondent. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

WALLACE,  Circuit  Judge.  This  is  a  petition  by  the  alleged 
bankrupt  in  review  of  an  order  of  the  District  Court  in  bankruptcy 
refusing  to  vacate  the  appointment  of  a  receiver  of  his  property. 
February  2,  1904,  one  Linane,  a  creditor  of  Haff,  filed  a  petition  that 
Haff  be  adjudged  a  bankrupt,  and  at  the  same  time  made  an  ex 
parte  application  to  the  court  for  the  appointment  of  a  receiver 
of  his  property;  and  thereupon  the  court  appointed  one  McKeen 
such  receiver,  and  ordered  Haff  and  all  other  persons  having  prop- 
erty of  his  under  their  control  forthwith  to  turn  it  over  to  the  re- 
ceiver upon  the  filing  by  the  receiver  of  a  bond  approved  by  the 
court  for  the  faithful  discharge  of  his  duties.  The  order  contained 
this  further  provision:  "It  is  further  ordered  that  the  petitioning 
creditor  herein  file  a  bond  in  the  sum  of  one  thousand  dollars  under 
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section  3e  of  the  bankruptcy  act"  (Act  July  1,  1898,  c.  641,  30  Stat 
547  [U.  S.  Comp.  St.  1901,  p.  3423]).  The  receiver  thus  appointed, 
without  waiting  for  the  filing  of  the  bond  by  the  petitioning  cred- 
itor, took  possession  of  the  property  of  Haff .  April  30th,  no  bond  in 
the  meantime  having  been  filed  by  Linane,  Haff  moved  the  court 
to  vacate  the  appointment  of  McKeen  as  receiver.  It  is  the  order 
denying  this  motion  which  HaflF  seeks  to  review. 
Section  3,  subd.  e,  Bankr.  Act,  provides  as  follows: 

"Whenever  a  petition  Is  filed  by  any  person  for  the  purpose  of  having  an- 
other adjudged  a  bankrupt,  and  an  application  is  made  to  take  charge  of  and 
bold  the  property  of  the  alleged  bankrupt,  or  any  part  of  the  same,  prior  to 
the  adjudication  and  pending  a  hearing  on  the  petition,  the  petitioner  or  ap- 
plicant shall  file  in  tbe  same  court  a  bond  *  *  *  in  such  sum  as  the 
court  shall  direct,  conditioned  for  the  payment,  in  case  such  petition  is  dis- 
missed, to  the  respondent,  his  or  her  personal  representatives,  all  costs,  ex- 
penses and  damages  occasioned  by  such  seizure,  taking  and  detention  of  the 
property  of  the  alleged  bankrupt" 

Section  69,  Bankr.  Act  (30  Stat  666  [U.  S.  Comp.  St  1901,  p. 
3450]),  is  as  follows: 

*'A  judge  may,  upon  satisfactory  proof,  by  affidavit,  that  bankrupt  against 
whom  an  involuntary  petition  has  been  filed  and  is  pending,  •  •  •  issue 
a  warrant  to  the  marshal  to  seize  and  hold  it  subject  to  further  orders. 
Before  such  warrant  is  issued  the  petitioners  applying  therefor  shall  enter 
into  a  bond  In  such  an  amount  as  the  judge  shall  fix,  with  such  sureties  as  he 
shall  approve,  conditioned  to  indemnify  such  bankrupt  for  such  damages  as 
he  shall  sustain  in  the  event  such  seizure  shall  prove  to  have  been  wrongfully 
obtained." 

It  is  the  obvious  purpose  of  these  two  sections  to  require  indem- 
nity to  be  given  to  an  alleged  bankrupt  before  his  property  shall  be 
seized  or  taken  from  his  possession  in  behalf  of  the  petitioning 
creditor  or  creditors  before  there  has  been  an  adjudication  of  bank- 
ruptcy. Without  such  indemnity  a  person  not  a  bankrupt,  or  who 
has  committed  no  act  of  bankruptcy,  would  not  be  adequately  pro- 
tected. Upon  a  dismissal  of  the  petition  for  his  adjudication  he 
could  in  an  extreme  case  probably  maintain  an  action  for  malicious 
prosecution,  and  recover  in  such  action  incidentally  such  damages 
as  he  may  have  sustained  by  the  loss  of  the  use  of  his  property  pend- 
ing its  restitution  to  him  by  the  receiver  or  marshal.  It  would  also 
be  open  to  him  to  apply  to  the  court  and  obtain  an  order  directing 
a  restitution  of  the  property  to  him.  It  is  the  purpose  of  the  two 
provisions  to  spare  him  the  expense  and  trouble  of  seeking  either 
of  these  remedies,  by  requiring  the  party  or  parties  who  seek  to 
dispossess  him  of  his  property  in  advance  of  an  adjudication  to 
furnish  him  with  a  security  adequate  for  his  complete  protection. 
The  two  sections  are  cognate,  and  evidence  clearly  the  meaning 
of  Congress  to  protect  the  alleged  bankrupt  from  expense  or  injury 
in  consequence  of  the  seizure  of  his  property  when  it  may  subse- 
quently appear  that  the  proceedings  against  him  were  unwarranted, 
and  in  this  behalf  require  that  security  be  given  by  the  adverse 
party  at  the  time  when  an  order  is  made  appointing  a  receiver  or  a 
warrant  is  issued  to  the  marshal  The  spirit  of  the  requirement, 
and  probably  its  substance,  would  be  satisfied  if  the  order  appoint- 
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ing  a  receiver  should  in  terms  provide  that  he  should  not  take  cus- 
tody of  the  property  until  the  filing  and  approval  of  the  bond. 

The  order  under  review  fixed  no  time  within  which  the  bond 
should  be  filed,  and  did  not  require  it  to  be  filed  before  the  receiver 
should  take  possession  of  the  propertpr.  Because  of  its  failure  to 
make  provision  in  either  of  these  particulars  we  think  it  was  erro- 
neous. 

The  denial  of  the  motion  to  vacate  this  receivership  seems  to  have 
been  influenced  by  the  circumstance  that  at  the  time  the  motion  was 
made  another  creditor  had  filed  a  petition  to  have  Haff  adjudicated 
a  bankrupt,  and  then  applied  to  have  a  receiver  of  his  property 
appointed,  and  had  filed  a  bond  upon  that  application  which  had 
been  approved  by  the  court  The  condition  of  that  bond  was  that 
in'  the  event  of  the  petition  of  that  creditor  being  dismissed  he 
would  pay  to  Haff  or  his  legal  representatives  all  costs,  expenses, 
and  damages  occasioned  by  the  seizure,  taking,  and  detention  of  the 
property.  That  bond  could  not  afford  any  security  to  Haflf  for  the 
previous  seizure  and  detention  of  his  property  by  the  receiver  Mc- 
keen. 

We  conclude  that  the  order  appointing  McKeen  as  receiver 
should  have  been  vacated  by  the  court  below  upon  the  application 
of  Haff. 

The  order  refusing  this  relief  is  reversed,  with  costs  of  this  re- 
view to  be  paid  by  the  petitioning  creditor. 


THB  MARCUS  HOOK. 

(Circuit  Oonrt  of  Appeals,  Second  dreult    December  7,  1904.) 

Balvaok— Amount  of  Awabd— Sebvicou  Rendered  Inside  Delaware  Break* 

WATER. 

A  salvage  award  of  $600  to  two  tugs  for  timely  and  meritorious  sery- 
Ices  rendered  In  towing  to  a  place  of  safety  a  barge  worth,  with  her 
cargo,  above  $30,000,  which  had  been  anchored  inside  the  Old  Delaware 
Breakwater,  but  was  dragging  her  anchor  and  drifting  toward  the  cape 
la  a  hurricane,  held  too  small,  and  increased  to  $1,200,  in  view  of  the 
evidence,  which  showed  that  the  service  was  attended  with  considerable 
danger  to  the  rescuing  tug,  owing  to  the  high  seas,  and  that  probably  the 
barge  would  have  gone  ashore  but  for  the  assistance  given  by  the  tugs. 

[Ed.  Note.— For  cases  in  point,  see  vol.  43,  Cent  Dig.  Salvage,  H  80-^3. 

Salvage  awards  In  federal  courts,  see  note  to  The  Lamington,  30  C  O. 
A.  280.] 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

For  opinion  below,  see  128  Fed.  813. 

Henry  G.  Ward,  for  appellant. 
Jarres  Forrester,  for  appellee. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.    The  testimony  herein  supports  the  findmg  of 
the  District  Judge  "that  the  barge  would  eventually  have  gone 


Digitized  by 


Google 


THE  MABCU8  HOOK.  745 

ashore  on  the  cape  if  nothing  had  interfered  to  prevent/'  The  only 
question  in  the  case  is  whether  the  District  Judge  was  justified 
in  his  conclusions  that  ''the  service  was  of  a  low  order,  and  it  did 
not  amount  to  much  more  than  towage/'  and  "the  danger  to  the 
barge  was  not  as  great  as  the  libelant  seeks  to  make  out/'  because 
the  Ivanhoe,  the  tug  which  had  towed  the  barge  to  the  breakwater, 
and  was  lying  at  anchor  from  a  quarter  to  a  half  mile  away,  while 
"slow  in  getting  her  anchor  up,  *  ♦  *  doubtless  would  have 
overtaken  the  barge  before  she  actually  touched  the  ground,  which 
was  half  to  three-fourths  of  a  mile  distant  when  the  Juno  [the 
rescuing  tug]  arrested  the  drift,  and  the  barge  was  still  at  some 
distance  from  the  shore  when  the  Ivanhoe  started  to  her  aid/' 

The  master  of  the  rescuing  tug  testified  that  the  master  of  the 
barge  said  to  him :  "If  you  hadn't  caught  us,  we  would  have  gone 
to  the  beach.  I  thank  you  very  much,  gentlemen,  for  the  kind 
service  you  rendered/'  The  master  of  libelant's  tug  Somers  N. 
Smith,  which  also  went  to  the  assistance  of  the  barge,  testified  as 
follows :  "Q.  Did  you  have  any  talk  with  the  man  in  charge  of  the 
Marcus  Hook?  A.  Yes,  sir.  Q.  State  what  you  said?  A.  I 
asked  him  if  he  wanted  any  assistance.  He  said  yes ;  he  would  be 
on  the  point  of  that  cape  if  he  didn't  take  assistance/'  The  mate 
of  the  Juno  said :  "I  think  the  barge  would  have  gone  on  the  beach 
before  the  Ivanhoe  could  have  got  to  it."  No  witnesses  were 
called  by  claimant  to  contradict  this  testimony,  and  there  is  noth- 
ing to  support  the  finding  that  the  Ivanhoe  would  doubtless  have 
overtaken  the  barge,  except  such  inferences  as  may  be  drawn  from 
the  testimony  of  libelant's  witnesses  as  to  the  conditions  prevailing 
on  the  morning  in  question.  The  uncontradicted  testimony  as  to 
these  conditions  was  as  follows:  During  the  early  morning  of 
the  day  in  question  a  hurricane  of  unususil  force  prevailed  in  the 
neighborhood  of  the  breakwater.  The  superintendent  of  the  Mari- 
time Exchange,  who  has  been  stationed  at  the  breakwater  for  some 
eight  years,  stated  that  it  was  the  hardest  and  severest  storm  he 
had  ever  experienced.  The  wind  was  blowing  at  first  northeast, 
with  a  velocity  of  about  84  miles,  and  later  shifted  to  the  west- 
ward, with  a  velocity  of  about  60  miles,  an  hour.  At  8  o'clock 
in  the  morning  the  sea  was  running  high,  and  several  vessels  in 
that  locality  were  lost  or  suflFered  serious  damage.  At  or  about 
4  o'clock  in  the  morning  of  said  day,  said  barge,  by  reason  of  the 
violence  of  the  storm,  began  to  drag  her  anchor,  and  at  first  drifted 
toward  the  shore,  and  later,  when  the  wind  shifted  to  the  westward, 
at  about  half  past  7,  began  to  drift  more  rapidly  toward  the  point 
of  Cape  Henlopen.  In  the  opinion  of  the  various  disinterested 
witnesses  employed  at  the  Maritime  Exchange  Station  and  light- 
house on  the  breakwater,  the  barge  would  have  gone  on  the  beach 
inside  the  point  of  the  cape  unless  timely  assistance  had  been  ren- 
dered. When  in  this  condition  she  hoisted  her  ensign  union  down, 
and  the  steamtug  Juno,  which  was  drifting  around  with  her  anchor 
up,  responded  to  the  signal,  got  a  hawser  on  to  her,  and  tugged  her, 
with  her  anchor  down,  into  a  place  of  safety.  This  service  was  dif- 
ficult and  dangerous,  and  was  rendered  at  a  risk  of  collision,  by 
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reason  of  the  severity  of  the  storm  and  the  height  of  the  sea, 
which  made  it  very  difficult  to  keep  the  head  of  the  tug  into  the 
wind.  The  Ivanhoe  remained  at  anchor  until  after  the  Juno  had 
undertaken  to  rescue  the  barge,  and  did  not  reach  the  barge  until 
the  Juno  had  been  towing  her  for  about  half  an  hour,  and  had 
brought  her  from  a  position  of  positive  danger  to  one  of  safety. 
The  great  preponderance  of  testimony  was  to  the  effect  that  the 
barge  was  not  more  than  a  quarter  of  a  mile  from  a  point  where 
she  would  have  grounded  when  the  Juno  took  her  in  tow. 

If  the  District  Judge  had  seen  and  heard  the  witnesses,  we  might 
feel  reluctant  to  disturb  his  finding  and  award,  even  though  we 
might  not  have  agreed  with  him  therein.  But  as  all  the  testimony 
was  by  deposition,  and  the  foregoing  statements  are  uncontra- 
dicted, we  are  forced  to  conclude  from  an  examination  of  the  whole 
record  that  the  barge  would  probably  have  gone  ashore  except  for 
the  services  of  the  Juno.  As  these  services  were  attended  with 
risk  of  damage  to  the  Juno,  for  reasons  stated  above,  and  as  the 
barge  and  cargo  rescued  were  worth  over  $30,000,  and  the  rescuing 
tug  was  worth  $8,000,  we  think  the  award  made  by  the  District 
Court  was  insufficient,  and  should  be  doubled,  in  order  to  suffi- 
ciently reward  the  salvors  for  their  meritorious  services. 

The  decree  of  the  District  Court  is  modified,  with  costs,  and  the 
cause  is  remanded  to  said  court  with  instructions  to  enter  a  decree 
in  conformity  with  this  opinion. 


THE  HUGHES  BROTHERS  AND  BANGS.  NO.  4a 
(Circuit  Court  of  Appeals,  Second  Circuit    November  21,  1904.) 

No.  4a 

CUlvaos— Rescue  of  Pbopebtt— Towaob. 

For  towing  a  scow  picked  up  while  merely  drifting  about  the  harbor 
in  the  morning  in  a  moderate  wind,  when  the  tide  was  beginning  to  flood, 
and  when  a  tug  had  been  gent  for  it  by  its  owners,  compensation  will  be 
allowed  on  the  basis  of  a  very  low  order  of  salvage,  and  not  on  the  basis 
of  rescue  of  proper^  at  sea  in  inuninent  peril  of  loss  or  deterioration. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43,  Cent  Dig.  Salvage,  S8  80-^3. 

Salvage  awards  in  federal  courts,  see  note  to  The  Lamington,  80  C  C 
A.  280.] 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  cause  comes  here  on  appeal  by  claimant  from  a  decree 
awarding  as  salvage  the  sum  of  $2,500  against  its  scow  Hughes 
Brothers  and  Bangs  for  services  rendered  by  libelants  in  towing 
said  scow  from  a  point  about  150  feet  northeast  of  the  lighthouse 
on  Dry  Romer  Shoal  to  Long  Dock,  Staten  Island. 

W.  S.  Montgomery,  for  appellant. 

James  Forrester,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 
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PER  CURIAM.  We  axe  unable  to  concur  in  the  opinion  of  the 
District  Judge  that  the  scow  was  in  extreme  danger  at  the  time 
when  the  services  in  question  were  rendered.  She  had  been  drift- 
ing about  in  the  Lower  Bay  on  a  winter  morning,  when  there  was 
only  a  moderate  wind  and  the  tide  was  the  beginning  of  flood  or 
slack  water  at  the  last  of  the  ebb.  The  claimant  knew  that  the 
scow  had  gone  adrift,  and  a  tug  sent  by  it  to  pick  her  up  met  her 
in  the  Narrows  in  tow  of  libelants'  tug.  The  evidence  fails  to  show 
the  draught  of  the  scow,  or  that  she  would  have  been  likely  to 
suflFer  injury,  if  she  had  continued  to  drift  about  until  her  tug  ar- 
rived. It  is  not  satisfactorily  shown  that  the  scow  would  probably 
have  been  damaged  if  she  had  grounded  on  Dry  Romer  with  the 
weather  conditions  prevailing  on  that  morning.  She  was  inside 
the  harbor,  and  she  was  not  derelict.  Her  night  watchman  testi- 
fies that  in  response  to  the  oflfer  of  the  tug  to  take  him  in  tow  he 
only  asked  to  be  towed  inside  the  lighthouse. 

This,  then,  was  not  a  case  of  "rescue  of  property  at  sea  in  immi- 
nent peril  of  loss  or  deterioration."  Cohen's  Admiralty  Law,  37. 
It  was,  however,  an  arduous  service,  because  of  the  very  excep- 
tional amount  of  ice  in  the  bay  and  the  bitter  cold  weather.  Two 
hawsers  were  broken  on  the  tug,  and  the  mate,  Sullivan,  had  his 
hands  frozen  and  one  of  them  sprained,  and  was  confined  in  con- 
sequence to  the  hospital  for  five  days.  We  think  the  towage,  if 
it  can  be  considered  a  salvage  service  at  all,  was  of  a  very  low  or- 
der, that  the  salvors  are  only  entitled  to  a  low  grade  of  salvage 
allowance,  and  that  $150  an  hour  for  the  time  occupied  would 
give  them  ample  compensation.  It  appears  that  the  libelants'  tug 
encountered  the  scow  at  between  4  and  5  o'clock  in  the  morning, 
and  reached  Long  Dock,  Staten  Island,  with  her  at  about  11:30 
o'clock,  for  which  $1,000  may  be  allowed,  $100  of  which  should  be 
paid  to  the  injured  mate. 

The  decree  of  the  District  Court  is  modified,  with  costs,  and 
the  cause  is  remanded  to  that  court,  with  instructions  to  enter  a 
decree  in  conformity  with  this  opinion. 


THE  GANOGA. 

(Olrcnlt  Ck)iirt  of  Appeals,  Second  Circuit    January  12, 1005.) 
Nos.  108,  109. 

TOWAOB— LlABILITT  OF  TUO  TOB  LOSS  OF  TOW. 

A  decree  adjudging  a  tug  Uable  for  the  loss  of  a  tow  affirmed,  although 
the  evidence  was  inconcluslye,  on  the  ground  that  the  trial  court  heard 
and  saw  the  witnesses,  and  that  there  was  evidence  to  support  its  finding 
that  the  tug  was  Imprudent  iu  starting  out  in  the  condition  of  the  weath- 
er, with  a  tow  made  up  of  such  vessels  as  the  one  in  question. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

These  are  appeals  from  decrees  of  the  District  Court,  Southern 
District  of  New  York,  holding  the  steam  tug  Ganoga  in  fault  for 
the  loss  of  the  canal  boat  J.  T.  Hawkes,  which  she  liad  in  tow.    The 
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Hawkes  filled  and  sank  while  rounding  the  Battery,  the  tow  being 
bound  from  Jersey  City  to  places  in  the  £ast  river.  The  opinion  of 
the  District  Court  is  reported  in  130  Fed.  399. 

Henry  G.  Ward,  for  appellant. 
Herbert  Green,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  We  find  it  very  difficult  to  dispose  of  these  ap- 
peals. Negligence  is  charged  (1)  In  making  up  said  tow  improp- 
erly; (2)  in  starting  out  in  the  face  of  weather  conditions  appar- 
ently endangering  the  safety  of  the  tow ;  (3)  in  keeping  on  when  it 
was  apparent  that  safety  was  endangered;  (4)  in  not  landing  the 
canal  boat  as  the  master  requested  and  prudence  required.  The 
District  Judge  found  against  the  tug  on  every  one  of  these  charges. 
The  evidence,  however,  is  more  than  usually  inconsequential  and 
unpersuasive,  and  upon  the  question  whether  the  libelant  has  sus- 
tained the  burden  of  proof  the  case  is  so  close  that  different  tri- 
bunals might  well  reach  different  conclusions.  As  to  one — ^per- 
haps two— of  the  charges  the  proof  is  so  unsatisfactory  that  we 
should  be  inclined  to  reverse,  but  as  to  the  others  there  is  evidence 
to  support  the  charges.  The  District  Judge  heard  the  witnesses, 
and  observed  how  their  testimony  was  given — an  important  ad- 
vantage in  this  case,  where  seemingly  some  of  them  gave  some- 
what different  accounts  at  different  times.  Upon  the  whole,  we  do 
not  see  how  we  can  reverse  on  the  main  charge  of  fault.  We  are 
not  satisfied  that  any  of  the  other  methods  of  making  up  the  tow 
which  have  been  suggested  would  have  been  any  safer  for  the  tow 
as  a  whole.  They  would  have  made  it  less  risky  for  the  Hawes,  but 
more  risky  for  some  other  boat.  But  if  the  boats  were  such  an  in- 
congruous assortment  that  they  couldn't  be  put  together  more  sat- 
isfactorily than  they  were,  it  might  fairly  be  held  imprudent  to  take 
them  out  in  weather  which,  though  rough,  would  not  be  dangerous 
for  a  more  homogeneous  tow. 

Upon  the  whole,  in  view  of  the  fact  that  there  is  some  evidence  to 
support  a  finding  of  fault,  and  that  the  District  Judge  saw  and  heard 
all  the  witnesses,  we  have  concluded  to  affirm,  with  interest  and 
costs. 


ROBEBTS  ▼.  BENNETT. 
(Olrcnlt  Gonrt  of  Appeals,  Second  Circuit    November  16,  1004.) 

No.  &S. 

BnxB  OF  BxCTpnows—SETrLmrENT—TiiTB— Illness  of  Judge. 

It  Is  an  "extraordinary  drcumstance,"  excusing  failure  to  haw  a  bill  of 
exceptions  allowed  and  signed  during  the  term  at  which  judgment  was 
rendered,  though  no  extension  of  time  was  granted,  where  the  trial  judge 
was  unable,  because  of  illness,  to  settle  the  bill. 

CEd.  Note. — ^For  cases  in  point,  see  toL  21,  Cent  Dig.  Bxr^tionfl.  BUI 
of.  n  49,  72%.] 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 
Motion  to  Dismiss  or  Affirm  Writ  of  Error, 

E.  H.  Risley,  for  the  motion* 
Louis  Marshall,  opposed. 

Before  WALLACE  and  TOWNSEND,  Circuit  Judges. 

PER  CURIAM.  Although  the  bill  of  exceptions  was  not  allowed 
and  signed  during  the  term  in  which  the  judgment  was  rendered,  and 
no  extension  of  time  beyond  the  term  had  been  given  by  the  court 
or  the  consent  of  the  parties,  we  think  the  delay  was  excused  by  the 
illness  of  the  judge  before  whom  the  action  was  tried,  and  his  conse- 
quent inability  to  settle  the  bill,  and  that  the  "extraordinary  circum- 
stances" withdraw  the  case  from  the  operation  of  the  general  rule. 
Koewing  v.  Wilder,  126  Fed.  472,  61  C.  C.  A.  312. 

The  motion  to  set  aside  the  bill  of  exceptions  is  denied. 


CLEMENT  V.  WILSON. 
(Circuit  Court  of  Appeals,  Second  Circuit    January  18»  1905.) 

No.  91 

Bbkob— Review ABUB  Obdebs— Gbantinq  New  Tbiai- 

It  is  the  settled  law  in  the  federal  courts  that  an  order  setting  aside 
a  verdict  and  granting  a  new  trial  cannot  be  reviewed  on  a  writ  of  error, 
(1)  because  the  granting  or  refusal  of  a  new  trial  rests  in  the  sound  dis- 
cretion of  the  trial  court;  and  (2)  because  such  an  order  is  not  a  final 
judgment  or  order,  and  cannot  be  reviewed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2,  Cent  Dig.  Appeal  and  Brror, 
M  378,  477,  741 ;  vol  8,  Cent  Dig.  Appeal  and  Error,  H  8800-^876. 

Finality  of  Judgments  and  decrees  for  purpose  of  review,  see  notes  to* 
Brush  Electric  Co.  ▼.  Electric  Imp.  Co.  of  San  Jose,  2  C.  C  A.  879; 
Central  Trust  Co^  ▼.  Madden,  17  C.  C.  A.  238;  Presoott  &  A.  C.  Bj.  Co.  t. 
Atchlaoa,  T.  4  S.  F«  B.  Ca»  28  a  a  A.  482.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Vermont. 
For  opinion  below,  see  126  Fed.  808. 

M.  H.  Cardozo,  for  plaintiff  in  error. 
Max  L.  Powell,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  by  the  de- 
fendant in  the  court  below  brought  to  review  an  order  setting  aside 
a  verdict  in  favor  of  the  defendant  and  directing  a  new  trial.  The 
verdict  was  set  aside  because  the  court  was  of  the  opinion  that  it 
had  not  been  rendered  by  an  impartial  jury.  There  are  two  reasons 
why  this  writ  of  error  cannot  be  entertained :  (1)  It  has  long  been 
the  established  law  in  the  courts  of  the  United  States  that  to  grant 
or  refuse  a  new  trial  rests  in  the  sound  discretion  of  the  court  to 
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which  the  motion  is  addressed,  and  the  result  cannot  be  made  the 
subject  of  a  review  upon  a  writ  of  error.  Newcomb  v.  Wood,  97 
U.  S.  681,  24  L.  Ed.  1085 ;  Nudd  v.  Burrows,  91  U.  S.  426,  23  L. 
Ed.  286 ;  Railroad  Co.  v.  Horst,  93  U.  S.  291,  23  L-  Ed.  898.  (2) 
This  court  can  only  review  final  decisions,  and  the  order  of  the 
court  below  in  granting  a  new  trial  has  no  element  of  finality.  No 
judgment  is  final  which  does  not  terminate  the  litigation  between 
parties.  Upon  this  ground  a  judgment  of  reversal,  granting  a  new 
trial,  cannot  be  reviewed.  Baker  v.  White,  92  U.  S.  176,  23  L.  Ed. 
480;  Tracy  v.  Holcombe,  24  How.  426,  16  L.  Ed.  742;  St.  Clair 
County  V.  Lovingston,  18  Wall.  628,  21  L.  Ed.  813. 
The  writ  of  error  is  dismissed. 


STANDARD  SANITARY  MFG.  CO.  v.  ARROTT  (two  cases). 

(Oircnlt  Ck)urt  of  Appeals,  Third  Circuit    February  28,  1905.) 

Nos.  60,  61. 

1.  Estoppel— NB0S88ITT  of  Plbadino— Waivsb  of  OBjsoTioif. 

Where,  In  a  suit  in  equity,  testimony  of  facts  which  It  is  claimed  raise 
an  estoppel  agalimt  one  party  is  introduced  without  objection,  and  con- 
tentious testimony  disputing  such  facts  is  produced  on  the  other  side,  the 
contention  for  an  estoppel  may  be  made  at  the  hearing  without  having 
been  pleaded. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  19,  Cent  Dig.  Bstoppel,  M  299- 
303.] 

2L  Sams— Mattkbs  in  Pai»— Pboof. 

Where  an  equitable  estoppel  is  relied  upon,  the  facts  upon  which  it  is 
based  must  be  proved  with  particularity  and  precision,  and  nothing  can 
be  supplied  by  Inference  or  Intendment 

[Ed.  Note. — ^For  cases  in  point  see  voL  19,  Cent  Dig.  Estoppel,  f  808.] 

S.  Samb— Acts  Cbkatiho. 

In  the  absence  of  expressly  proved  fraud,  there  can  be  no  estoppel  based 
on  the  acts  or  conduct  of  the  party  sought  to  be  estopped,  where  they 
are  as  consistent  with  honest  purpose  and  with  absence  of  negligence  as 
with  their  opposltes. 

4.  Patents— Equitablk  Titlb— Evioencs  to  Suppobt. 

Evidence  considered,  and  held  insufficient  to  sustain  a  daim  to  the 
equitable  ownership  of  a  patent  as  against  the  patentee,  either  on  the 
ground  ef  contract  or  estoppeL 

CL  Samb—Liobrsb— Implied  Contbaot. 

No  implied  contract  of  license  to  use  a  patented  device,  arising  firom 
the  circumstances  under  which  the  patent  was  taken  out  and  the  relations 
of  the  parties,  can  be  set  up  in  the  face  of  a  proved  express  contract  of 
license. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 
For  opinion  below,  see  131  Fed.  457. 

Walter  Lyon  and  John  R.  Bennett,  for  appellant 
M.  A.  Christy,  for  appellee. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  BRADFORD, 
District  Judge. 
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GRAY,  Circuit  Judge.  These  are  appeals  from  the  decrees  of  the 
Circuit  Court  for  the  Western  District  of  Pennsylvania,  in  cross-suits 
in  equity.  The  first  was  by  a  bill  filed  by  the  appellee,  James  W.  Ar- 
rott,  Jr.,  complainant  below,  against  the  appellant,  Standard  Sanitary 
Manufacturing  Company,  defendant  below,  for  the  infringement  of  let- 
ters patent  No.  633,941,  entitled  "An  improvement  in  dredgers  for 
pulverulent  material,"  an  appliance  for  sifting  powdered  substances. 
To  this  suit,  the  company  made  answer,  setting  up  two  defenses,  to 
wit :  (1)  Alleged  prior  knowledge  and  use  of  the  invention  by  a  per- 
son other  than  the  patentee ;  (2)  an  alleged  contract  by  Arrott  to  con- 
vey the  patent  to  the  company,  and  consequently  an  equitable  title  in  the 
company  thereto.  Shortly  after  filing  its  answer  in  the  original  suit, 
the  appellant  company  filed  a  cross-bill,  setting  up  its  alleged  equitable 
title  to  the  patent  and  praying  a  decree  for  the  specific  performance  by 
Arrott  of  his  contract  to  make  conveyance  thereof.  The  appellee, 
Arrott,  in  his  answer  to  the  cross-bill,  denied  the  material  allegations, 
and  specifically  the  existence  of  any  title  in  complainant,  and  the  mak- 
ing of  the  contract  alleged.  The  cases  were  heard  together  in  the 
Circuit  Court,  upon  the  pleadings  and  proofs.  The  court  below  decided 
that  the  alleged  prior  knowledge  and  use  had  not  been  sufficiently 
proved,  and  upon  the  question  of  equitable  title  found  against  the  com- 
pany appellant  and  in  favor  of  Arrott,  the  appellee.  In  consequence  of 
these  findings,  a  decree  was  entered  in  the  cross-suit  for  specific  per- 
formance, (Ssmissing  the  bill  therein,  and  in  the  original  suit  by  the 
appellee,  for  infringement,  a  decree  was  entered  granting  the  in- 
junction prayed  for,  and  referring  the  case  to  a  master  for  an  account- 
ing. The  invalidity  of  the  patent,  on  the  ground  of  the  alleged  an- 
ticipation, has  not  been  urged  before  us,  so  that  the  only  assignments  of 
error  with  which  we  are  concerned,  are  those  which  relate  to  the 
equitable  title  alleged  by  the  appellant  in  its  answer  to  the  infringement 
suit,  and  in  its  bill  of  complaint  praying  for  a  specific  performance  of  an 
alleged  contract  to  convey  the  patent 

The  appellant,  the  Standard  Sanitary  Manufacturing  Company,  was 
a  corporation  created  for  the  purpose  of  taking  over  the  plant,  good 
will,  fixtures  and  property  (including  the  patents)  of  several  companies, 
among  them  the  Standard  Manufacturing  Company  (sometimes  called 
the  old  company),  all  engaged  in  the  same  or  similar  business.  This  it 
did  December  31, 1899.  The  stock  of  the  old  or  Standard  Manufactur- 
ing Company,  was  nearly  all  owned  by  James  W.  Arrott,  Sr,,  father 
of  the  appellee,  and  Francis  J.  Torrance.  James  W.  Arrott,  Jr.,  the 
appellee,  owned  200  shares,  or  one-eightieth  of  the  capital  stock,  and 
his  brotfier,  C.  F.  Arrott,  was  also  a  small  stockholder. 

We  think  the  learned  judge  of  the  court  below,  in  the  following  ex- 
tract from  his  opinion,  has  fairly  summarized  the  pleadings  in  both  suits, 
so  far  as  they  relate  to  the  alleged  equitable  title : 

*^  In  respect  to  the  alleged  equitable  title  of  the  Standard  Sanitary  Man- 
nfacturing  Company  to  the  said  patent,  the  ayerments  of  that  company  con- 
tained in  Its  answer  to  the  original  bill»  and  in  its  cross-bill  against  James 
W.  Arrott,  Jr.,  are  in  substance  these,  namely:  That  Arrott  was  a  stock- 
holder and  director  of  the  old  Standard  Manufacturing  Ck>mpany,  and  that 
while  thus  interested  in  that  company  and  employed  as  its  superintendent 
at  its  Allegheny  Cil7  factory,  and  under  his  contract  was  to  use  his  best 
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endeayora  to  advance  tbe  Interests  thereof  and  Improye  and  perfect  ap- 
pliances to  be  used  in  its  business,  the  improvement  constituting  tbe  subject- 
matter  of  letters  patent  No.  633,941  was  made  and  reduced  to  practice  and 
afterwards  used  in  the  business  of  said  company,  and  the  expenses  incurred 
in  procuring  the  patent  were  paid  by  that  company;  that  said  patent  was» 
taken  and  held  by  James  W.  Arrott,  Jr.,  in  trust  for  said  company,  and 
was  used  by  the  said  company  until  the  beginning  of  tbe  year  1900  with 
the  consent  of  the  said  Arrott,  it  being  the  equitable  owner  of  the  improve- 
ment and  patent ;  that  on  December  30,  1899,  certain  property  of  tbe  Standard 
Manufacturing  Company,  Including  its  plant  In  Allegheny  City,  and  all  its 
patents,  whether  held  in  its  own  name  or  in  the  names  of  others,  were  sold 
to  the  Standard  Sanitary  Manufacturing  Company ;  that  on  the  26th  of  Janu- 
ary, 1900,  James  W.  Arrott,  Jr.,  entered  into  a  contract  with  the  Standard  Sani- 
tary Manufacturing  Company,  by  which  he  was  employed  as  general  superin- 
tendent of  the  factory  In  Allegheny  City  at  an  increase  in  salary,  and  by 
which  he  confirmed  to  the  Standard  Sanitary  Manufacturing  Company  the 
right  to  patent  No.  633,941,  and  he  thereby  agreed  to  assign  to  that  company 
the  said  letters  patent;  that  Arrott  continued  from  the  date  of  this  contract, 
January  26,  1900,  until  about  May  19,  1901,  as  general  superintendent  of  the 
Allegheny  City  factory,  from  which  position  he  resigned  on  the  date  last 
mentioned,  and  that  the  right  of  the  Standard  Sanitary  Manufacturing  Com- 
pany to  said  letters  patent  and  the  use  of  the  improvement  was  never  de- 
nied by  James  W.  Arrott,  Jr.,  until  after  his  resignation  of  said  position. 

*'In  his  answer  to  the  cross-bill  of  the  Standard  Sanitary  Manufacturing 
Company,  James  W.  Arrott,  Jr.,  denies  that  under  his  contract  with  the  old 
Standard  Manufacturing  Company,  he  was  under  any  obligation  to  make 
inventions  for  that  company,  or  to  transfer  to  it  or  hold  for  its  use  and  ben- 
efit any  letters  patent  he  might  obtain,  and  denies  that  that  company  ever 
became  or  was  the  owner  in  law  or  equity  of  letters  patent  No.  633,941 ;  he 
avers  the  fact  to  be  that  the  use  of  said  improvement  was  originally  com- 
menced by  the  Standard  Manufacturing  Company  with  his  knowledge  and 
consent  in  the  expectation  and  contemplation  of  a  satisfactory  agreement 
between  that  company  and  himself  with  relation  thereto,  and  that  thereafter, 
to  wit,  on  October  23,  1899,  that  company  through  its  board  of  directors 
expressly  recognised  bis  title  to  said  improvement  and  letters  patent,  and  it 
was  then  and  there  agreed  between  himself  and  the  company  that  the  com- 
pany should  pay  to  him  for  the  privilege  of  using  the  Improvement  at  its 
factory  a  royal^  or  compensation  which  should  be  satisfactory  to  him,  and' 
that  thereafter  that  company  used  the  improvement  under  and  subject  to 
that  agreement;  he  admits  that  on  January  26,  1900,  he  entered  Into  a  con- 
tract with  the  Standard  Sanitary  Manufacturing  Company  under  which  he 
was  employed  as  general  superintendent  at  the  Allegheny  City  factory,  but 
not  at  an  increased  salary,  but  at  the  same  salary  he  had  formerly  received 
from  the  Standard  Manufacturing  Company,  and  that  he  continued  in  the 
employ  of  the  Standard  Sanitary  Manufacturing  Company  under  that  con- 
tract until  about  May  19,  1901,  when  he  resigned  his  position  and  left  the 
company's  employ ;  he  denies  that  by  the  contract  of  employment  of  January 
26,  1900,  he  confirmed  to  the  Standard  Sanitary  Manufacturing  Company  the 
right  to  the  patent  No.  633,941,  and  denies  that  he  thereby  agreed  to  assign 
said  letters  patent  to  said  company;  he  avers  that  at  the  time  he  entered 
the  employ  of  the  Standard  Sanitary  Manufacturing  Company,  and  thereafter 
until  he  left  Its  employ,  he  was  ready  and  willing  to  grant  to  that  company 
a  license  under  his  said  letters  patent  to  use  the  improvement  upon  the  pay- 
ment to  him  of  a  satisfactory  royalty  or  compensation  therefor,  and  that  he 
so  advised  the  managing  officers  of  that  company;  he  denies  that  he  ever 
at  any  time  consented  to  the  use  by  that  company  of  the  said  Improvement 
otherwise  than  under  the  understanding  that  he  should  be  duly  compensated 
therefor ;  he  further  denies  the  averment  In  the  bill  of  complaint  that  he  did 
not  prior  to  his  resignation  on  May  19,  1901,  deny  any  alleged  right  of  the 
Standard  Sanitary  Manufacturing  Company  to  the  said  letters  patent  or  to 
the  use  of  the  improvement,  and  avers  the  fact  to  be  that  during  his  term 
of  employment  he  gave  to  that  company  notice,  through  one  or  more  of  Its 
proper  officers,  of  the  said  letters  patent  and  his  claims  thereunder  and  de- 
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nled  the  right  of  the  company  to  use  the  improvement  without  making  due 
compensation  to  him;  and  he  expressly  denies  that  the  Standard  Sanitary 
Manufacturing  Oompany,  by  the  contract  of  employment  of  January  26,  1900, 
or  otherwise,  acquired  any  equitable  title  or  interest  in  or  to  the  said  letters 
patent" 

We  agree  with  the  statement  of  the  learned  judge,  that  the  answer 
of  James  W.  Arrott,  Jr.,  is  responsive  to  and  traverses  all  the  allega- 
tions of  the  cross-bill,  upon  which  the  right  of  the  appellant,  the 
Standard  Sanitary  Manufacturing  Company,  to  equitable  relief  de- 
pends. 

From  the  testimony  on  both  sides,  as  fully  set  out  in  the  record,  it 
appears  that  at  the  date  of  the  application  for  the  patent,  March  21, 
1899,  to  which  the  appellant  claims  title,  and  for  several  years  prior 
thereto,  Arrott,  Jr.,  the  appellee,  was  and  had  been  superintendent  of 
the  enameling  department  and  a  stockholder  and  director  in  the  old 
or  Standard  Manufacturing  Company,  engaged  in  the  manufacture  of 
enameled  goods,  and  continued  to  occupy  that  position  until  *he  lat- 
ter part  of  the  year  1899,  when  that  company  and  others  engaged  in  the 
same  business  were  consolidated,  the  new  company  being  known  as  the 
Standard  Sanitary  Manufacturing  Company,  the  appellant  in  these 
suits.  As  already  stated,  he  owned  about  one-eightieth  of  the  stock 
of  the  said  old  company,  his  father  and  Dorrance  owning  (with  the  ex- 
ception of  a  small  holding  by  his  brother)  the  balance  thereof.  For 
some  time  prior  to  March,  1899,  the  appellee,  being  superintendent  of 
the  enameling  department,  had  been  endeavoring  to  devise  a  new  and 
improved  apparatus  for  sifting  the  enameling  powder  upon  bath  tubs 
and  other  utensils  and  articles  to  be  enameled,  and  finally  invented  the 
device  of  the  patent  in  suit,  for  which,  upon  application  made  by  him, 
he  received  letters  patent,  dated  September  26,  1899.  During  the  year 
1899,  and  shortly  prior  to  the  issuance  of  the  patent,  this  patented  en- 
ameling device  had  been  installed  in  the  enameling  department  of  the 
old  company,  of  which  the  appellee  was  superintendent  In  working 
out  his  invention,  the  appellee  had  the  services  of  employes  of  the 
company  in  making  models,  etc.,  and  it  is  admitted  that  the  company  de- 
frayed the  expenses  attendant  upon  the  application  for  and  granting 
of  the  patent  to  the  appellee.  The  patented  device  was  used  by  the 
old  company  without  special  contract  or  license  from  the  appellee,  but 
without  objection  on  his  part,  and  without  any  understanding  as  to 
the  terms  upon  which  it  should  be  so  used,  until  October  23,  1899, 
when,  at  a  meeting  of  the  board  of  directors  of  the  t)ld  company,  at 
which  the  appellee  was  present,  the  following  resolution,  offered  by 
Mr.  Dorrance,  was  passed  and  recorded  in  the  minute  book: 

"The  matter  of  recognition  of  enameling  appliances  invented  by  J.  W.  Ar- 
rott, Jr.,  and  appliance  for  molding  bath  tubs  invented  by  J.  0.  Reed,  was 
discussed,  and  it  was  agreed  that  such  recognition  be  made  on  a  royalty  basis 
satisfactory  to  the  said  J.  W.  Arrott,  Jr.,  and  J.  0.  Reed.*' 

There  ib  no  evidence  that,  after  the  date  of  this  minute,  any  contract 
or  understanding  with  reference  to  the  said  patent,  other  than  that  out- 
lined in  the  minutes  above  quoted,  was  ever  had  between  the  appellee 
and  the  old  company,  or  its  officers,  down  to  the  consolidation  into 
the  new  company,  December  31,  1899.  Shortly  after  or  shortly  prior 
185  P.— 48 
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to  the  passage  of  this  resolution,  negotiations  were  commenced  by  Ar- 
rott,  Sr.,  and  Dorrance,  with  the  representatives  of  certain  other  com- 
panies, for  the  consolidation  of  all  the  companies  into  the  new  com- 
pany, called  the  Standard  Sanitary  Manufacturing  Company,  the  ap- 
pellant here. 

During  the  period  of  these  negotiations,  certain  representatives  of 
the  companies  with  which  consolidation  was  proposed  and  afterwards 
effected,  visited  the  plant  of  the  old  company  for  the  purpose  of  in- 
spection. The  appellant  much  relies  upon  the  testimony  given  by  two 
or  more  of  these  representatives,  to  the  effect  that  they  were  shown 
through  the  enameling  department  by  the  appellee,  Arrott,  Jr.,  who 
exhibited  and  explained  the  enameling  process  invented  by  him  and 
descanted  upon  its  advantages,  but  was  silent,  so  thev  testify,  as  to  any 
claim  made  by  him  as  to  ownership  of  the  patent.  Frequent  meetings 
between  representatives  of  the  different  companies  were  had  down  to 
the  consummation  of  the  consolidation  scheme,  December  31,  1899, 
when  conveyance  was  made  to  the  new  company  appellant  of  the  stock 
of  the  old  company,  together  with  its  plant,  real  estate,  fixtures  and  all 
patents  owned  by  it.  No  copy  of  the  instrument  of  conveyance  is  ex- 
hibited in  the  record,  but  it  seems  agreed  that  there  was  no  specific 
mention  made  of  any  patents,  and  certainly  not  of  the  patent  here  in 
question.  In  behalf  ot  the  appellant,  it  was  testified  by  Dorrance,  who 
with  Arrott,  Sr.,  were  the  principal  owners  in  the  old  company,  that  he, 
Dorrance,  had  taken  out  patents  at  various  times,  some  of  which  he 
assigned  to  the  company  and  others  held  in  his  own  name  until  the  time 
of  the  combination,  but  he  considered  that  they  all  passed  to  the  new 
company,  and  that  his  understanding  was  that  the  patent  of  Arrott,  Jr., 
passed  in  the  same  way,  notwithstanding  that  he  told  the  representatives 
of  the  other  companies  that  the  patent  to  Reed  would  not  pass.  There 
is  no  statement  from  Arrott,  Sr.,  as  he  died  before  the  taking  of  the 
testimony. 

The  claim  is  made  by  the  appellant,  the  new  company,  that  a  defini- 
tive contract  was  made  between  it  and  James  W.  Arrott,  Jr.,  by  which 
the  company  acquired  the  equitable  title  to  the  patent  in  suit.  Such 
a  contract,  of  course,  must  have  been  made  after  December  31,  1899, 
the  date  of  the  consolidation,  and  was  in  fact  alleged  to  have  been 
made  January  26,  1900.  The  learned  judge  of  the  court  below  has 
made  a  finding  of  fact  as  to  this  alleged  contract,  as  follows : 

''Immediately  after  the  new  company  commenced  business  in  January,  1900, 
Arrott  was  directed  to  send  one  of  the  patented  dredgers  to  the  Dawes-Myler 
plant  at  New  Brighton,  Pa.,  that  being  one  of  the  constituent  concerns  con- 
stituting the  new  company.  Thus  it  was  that  Arrott  came  to  write  the  let- 
ter [of  January  17th].  It  contains  the  following  clause:  'Yours  of  the  12th 
received,  and  am  pleased  to  know  that  the  dredger  is  satisfactory.  I  wish 
to  state  to  you  simply  as  a  matter  of  record  that  the  patent  on  the  dredger 
belongs  to  me  and  that  the  Standard  Manufacturing  Company  has  given  me 
credit  for  the  invention  and  made  satisfactory  arrangements  for  its  use  here. 
I  am  not,  of  course,  worrying  about  the  action  of  the  new  company  in  regard 
to  such  matters,  but  do  not  wish  the  adoption  of  the  dredger  in  your  woiics 
to  mean  that  I  acknowledge  the  right  of  the  Standard  Sanitary  Manufacturing 
Company  to  use  the  same  without  any  consideration.'  According  to  the  tes- 
timony on  behalf  of  the  new  company,  the  alleged  contract  between  it  and 
James  W.  Arrott,  Jr.,  by  which  the  company  acquired  the  equitable  title  to 
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patent  No.  633,941,  was  entered  Into  at  a  meeting  of  tbe  execntlve  committee 
of  the  company  held  on  January  26,  1900.  The  witnesses  on  the  part  of  the 
company  to  show  the  alleged  contract  are  Messrs.  Myler,  Oribhen,  Dawes 
and  Ahrens.  These  gentlemen  are  all  stockholders  in  the  new  company.  It 
seems  very  clear  from  what  these  witnesses  say,  that  the  emplojrment  of 
Arrott  and  its  terms  were  agreed  on  before  any  qnestlon  was  raised  in  re- 
spect to  his  patent  His  salary  was  to  be  the  same  as  that  he  had  previously 
received  from  the  old  company,  with  an  undefined  further  contingent  based 
on  the  future  result  of  the  business.  Mr.  Dawes  states:  'After  the  salary 
was  fixed  up,  he  asked  tbe  question,  what  was  going  to  be  done  with  refer- 
ence to  his  patent  dredger.  Different  members  of  the  committee  stated  that 
as  far  as  they  were  concerned  he  had  no  patent  dredger;  that  the  dredger 
was  a  part  and  parcel  of  the  plant,  and  had  been  turned  over  with  the  plant 
by  the  stockholders  of  the  Standard  Manufacturing  Company.'  And  Mr. 
Dawes  proceeds  to  state  that  a  heated  conversation  followed.  It  can  hardly 
be  said  that  any  of  the  witnesses  on  behalf  of  the  company  testify  directly  to 
the  specific  terms  of  an  agreement  between  the  company  and  Arrott  in  re- 
spect to  the  patent,  but  their  testimony  indicated  a  belief  on  their  part  that 
Arrott  had  consented  ta  the  claim  of  the  company  that  it  had  acquired  the 
patent  by  purchase  from  the  old  company.  Mr.  Arrott  himself  testifies  posi- 
tively to  the  contrary  and  states  that  in  the  Interview  from  first  to  last  he 
denied  the  claim  set  up  by  the  new  company  and  refused  to  recognize  it. 
It  appears  from  the  company's  own  testimony  that  a  minute  of  the  proceed- 
ings of  that  meeting  was  made  at  the  time  by  Mr.  Myler,  the  secretary  of  the 
company,  and  was  entered  upon  the  minute  book  (as  of  January  26th,  1900). 
That  minute  is  an  exhibit  in  this  case  offered  by  each  party.  So  far  as  it  is 
Important  to  this  controversy,  1  quote  the  minute  at  length,  to  wit ;  «•  •  • 
Mr.  Charles  F.  Arrott  and  James  W.  Arrott,  Jr.,  then  came  before  the  com- 
mittee, and  after  quite  a  discussion  as  to  plans,  management,  etc.,  of  the 
Standard  Manufacturing  Company,  Mr.  C.  F.  Arrott  signified  his  entire  sat- 
isfaction and  the  committee  agreed  to  enter  into  a  contract  with  him  at  an 
annual  salary  of  $3,600  as  manager  of  the  Allegheny  Works  and  a  further 
contingent  based  on  the  result  of  the  business  at  the  said  Standard  Mfg. 
Co.'s  Works.  It  was  then  agreed  to  enter  into  a  contract  with  Mr.  James 
W.  Arrott,  Jr.,  as  general  superintendent  of  the  Allegheny  Works,  known 
as  the  Standard  Mfg.  Ca  Works,  on  a  salary  of  $3,600  per  year,  with  the  same 
understanding  as  to  contingent  as  with  Mr.  0.  F.  Arrott.  Further  it  was  the 
general  understanding  of  the  members  of  the  executive  committee  that  the 
Standard  Sanitary  Mfg.  Co.  own  and  control,  and  that  the  same  should  be 
transferred  to  this  company,  the  patents  obtained  by  James  W.  Arrott,  Jr., 
and  those  in  process  or  already  applied  for  with  reference  to  the  dredging 
of  enamel.  The  company's  control  of  these  patents  it  is  understood  is  in  the 
United  States  only,  and  Mr.  James  W.  Arrott,  Jr.,  was  advised  to  this  effect 
*  *  *  W.  A.  Myler,  Secretary.'  This  minute  in  my  judgment  is  decisive 
against  the  allegations  of  the  company  that  Mr.  Arrott  entered  into  an  agree- 
ment upon  which  the  company  relies.  It  contains  in  clear  terms  a  memoran- 
dum of  what  was  agreed  on  between  Arrott  and  the  company  in  respect  to 
his  employment  This  is  the  only  agreement  with  him  recorded.  If  there  had 
been  any  such  agreement  made  in  respect  to  his  patent  as  the  company  al- 
leges, undoubtedly  it  would  have  been  stated  in  the  minute,  which  Mr.  Myler 
himself  testifies  contains  a  correct  record  of  the  facts  as  they  occurred  at  the 
meeting.  It  will  be  perceived  that  the  minute  merely  sets  forth  what  was 
the  'general  imderstanding  of  the  members  of  the  executive  committee*  in 
respect  to  the  patent  and  that  Mr.  Arrott  was  so  'advised.' " 

A  careful  examination  of  the  testimony  contained  in  the  record 
convinces  us  that  the  learned  judge  was  correct  in  his  finding  of 
fact,  and  that  no  express  contract  between  Arrott,  Jr.,  and  the  new 
company,  as  set  up  in  the  answer  to  the  infringement  suit  and  in 
the  bill  for  specific  performance,  was  ever  made.  As  equitable  title, 
founded  upon  such  alleged  contract,  is  the  chief  defense  in  the  in- 
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fringement  suit,  and  the  sole  ground  for  the  relief  sought  in  the  bill 
for  specific  performance,  the  approval  of  this  finding  by  the  court 
below  would  dispose  of  the  appeals  in  both  cases  before  us,  were  it 
not  that  it  is  urged  in  argument  that  the  appellee  was  estopped  by  his 
acts  and  conduct  during  the  period  of  the. negotiations  leading  up 
to  the  consolidation  of  December  31,  1900,  and  thereafter  denying 
title  to  the  patent  in  suit  in  the  appellant,  or  asserting  the  same  in 
himself.  Counsel  for  the  appellee  denies  the  right  of  appellant  to 
rely  upon  or  urge  such  an  estoppel,  for  the  reason  that  the  same  was 
not  pleaded,  either  in  the  defense  to  the  infringement  bill  or  in  the 
bill  for  specific  performance.  We  hold,  however,  that  where,  in  a 
suit  in  ecjuity  as  in  this  case,  testimony  as  to  facts,  upon  which  an 
estoppel  is  contended  for,  is  introduced,  not  only  without  objection 
but  contentious  testimony  disputing  such  facts  is  produced  on  the 
other  side,  the  contention  for  an  estoppel  may  be  made  at  the  hear- 
ing without  having  been  pleaded. 

We  therefore  have  considered  the  question,  whether  the  evidence 
in  this  case  discloses  facts  upon  which  an  estoppel  may  be  predicat- 
ed against  the  appellee.  The  contention  is,  that  prior  to  the  con- 
solidation of  the  old  company  in  the  new,  December  31,  1899,  and 
during  the  negotiations  for  said  consolidation,  it  was  assumed  be- 
tween the  representatives  of  other  companies  than  the  old  Standard 
Company,  that  all  patents,  including  appellee's  patent  for  this  enam- 
eling process,  were  to  go  with  the  plant  and  other  property  to  the 
new  company.  There  was  testimony  that  representatives  of  the 
old  company  had  dwelt  on  the  importance  of  this  patent  as  enhan- 
cing the  value  of  what  they  had  to  contribute  to  the  new  company, 
and  there  is  a  general  statement  by  two  of  the  witnesses,  that  Ar- 
rott,  Jr.,  was  present  at  some  of  these  interviews,  where  some  of 
these  things  were  discussed  in  his  presence.  We  do  not  find,  how- 
ever, that  any  specific  occasion  is  testified  to  with  particularity  and 
clearness,  to  establish  the  fact  that  Arrott,  Jr.,  was  present  when 
such  representations  in  regard  to  his  patent  going  with  the  other 
property  into  the  new  company  were  made,  or  that  he  either  as- 
sented thereto,  or  by  his  silence  intentionally  or  negligently  allowed 
the  other  parties  to  the  negotiations  to  believe  that  such  a  convey- 
ance was  to  be  made.  He  himself  testifies  that  he  was  present  at 
only  one  interview,  and  that  was  the  last  before  the  consolidation, 
and  that  at  it  nothing  was  said  in  regard  to  the  transfer  of  his 
patent  to  the  new  company.  We  a^ee  with  the  learned  judge  of 
the  court  below  in  his  finding  in  this  matter.  Where  an  estoppel 
is  relied  upon,  the  facts  upon  which  it  is  based  must  be  proved  with 
particularity  and  precision,  and  nothing  can  be  supplied  by  inference 
or  intendment. 

The  same  may  be  said  of  the  testimony  introduced  by  appellant, 
regarding  the  visit  of  the  committee  of  three  or  four  persons  from 
the  other  companies  to  the  enameling  department,  during  their  in- 
spection of  the  works  of  the  Standard  Manufacturing  Company, 
pending  the  negotiation  for  consolidation.  The  members  of  the 
committee  visited  the  works,  and  together  were  shown  through  the 
enameling  .department  by  the  appellee.    The  testimony  of  four  of 
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them  IS  in  the  record.  They  all  say  that  the  appellee  explained  the 
working  of  his  department  to  them,  and,  among  other  things,  the 
patent  pneumatic  dredger;  that  the  appellee  dwelt  upon  the  ad- 
vantages of  this  device,  but  said  nothing  about  his  claim  to  owner- 
ship, and  all  united  in  testifying  that  they  thought,  during  their  in- 
spection, that  the  patented  device  belonged  to  the  old  company  and 
would  go  with  its  plant  to  the  new  company.  But  none  of  these 
witnesses  testify  that  any  statement  was  made  in  the  presence  of  the 
appellee,  that  their  understanding  was  that  the  patented  dredger 
would  go  with  the  plant  to  the  new  company,  and  that  appellee  ex- 
pressly or  by  silence  acquiesced  therein,  or  was  in  any  way  re- 
sponsible for  this  understanding,  which,  if  it  existed  at  all,  probably 
arose  from  their  negotiations  with  the  managing  officers  of  the  old 
company.  There  is  no  testimony  that  anything  was  said  in  regard 
to  the  understanding  had  by  these  representatives  of  the  other  com- 
panies, which  required  an  express  assertion  of  title  on  his  part. 

We  are  of  opinion  that  this  testimony  falls  short  of  establishing 
the  essential  elements  of  an  estoppel.  All  that  occurred  between 
the  appellee  and  the  members  of  the  visiting  committee  during  their 
tour  of  inspection,  was  consistent  with  the  belief  on  appellee's  part 
in  his  complete  ownership  of  the  patent,  and  with  his  understanding 
that  the  use  by  the  old  company  of  the  device  was  pursuant  to  his 
permission  under  his  agreement  with  the  old  company,  as  evidenced 
by  the  minute  of  October  23,  1899.  In  the  absence  of  expressly 
proved  fraud,  there  can  be  no  estoppel  based  upon  acts  or  conduct 
of  the  party  sought  to  be  estopped,  where  such  conduct  is  as  con- 
sistent with  honest  purpose  or  with  an  absence  of  negligence,  as 
with  their  opposites. 

We  do  not  find,  therefore,  any  misrepresentation  that  could  be 
attributed  to  the  appellee,  either  by  express  statement  or  by  silence 
under  circumstances  when  he  should  have  spoken.  Representa- 
tions made  by  the  managing  directors  and  principal  owners  of  the 
old  company,  even  though  they  were  more  explicit  than  they  are 
proved  to  have  been,  in  his  absence  or  without  his  certain  specific 
knowledge,  could  not  create  an  estoppel  in  favor  of  the  new  com- 
pany as  against  him.  If  the  appellee  is  estopped  at  all  to  assert  his 
title  to  the  patent  issued  to  him,  it  must  be  by  acts  and  conduct 
prior  to  the  consolidation  and  conveyance  to  the  new  company,  of 
December  31,  1899.  Whether  the  officers  of  the  new  company 
thought,  or  had  reason  to  think,  from  the  representations  of  the 
principal  owners  and  directors  of  the  old  company,  that  the  patent 
in  suit  passed  to  the  new  company  by  the  general  conveyance  of 
the  old  company's  property  to  it,  is  not  material  or  relevant.  If  de- 
ceived or  disappointed  by  these  representations,  their  remedy  is 
against  the  old  company. 

What  occurred  between  Arrott,  Jr.,  and  the  new  company  after 
the  consolidation,  can  have  a  bearing  only  upon  the  asserted  special 
contract  between  them.  This  special  contract,  as  we  have  seen, 
was  the  gravamen  of  the  defense  to  the  suit  for  infringement,  and 
the  basis  for  the  title  set  up  in  the  bill  for  specific  performance,  and 
we  have  indicated  our  agreement  with  the  learned  judge  of  the 
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court  below,  in  his  finding  of  fact  that  no  such  contract  existed. 
We  do  not  find,  however,  that  there  is  any  evidence  of  conduct  on 
the  part  of  Arrott,  Jr.,  after  the  consolidation,  as  is  contended  by  the 
appellant,  that  is  inconsistent  with  the  assertion  of  his  title  to  the 
patent  in  suit.  We  have  seen  in  his  letter  of  the  17th  of  January, 
to  Mr.  Dawes,  one  of  the  directors  of  the  new  company,  as  also  in 
his  letter  of  the  26th  of  January  to  his  father,  communicated  to  Mr. 
Aherns,  and  from  his  own  testimony,  that  he  emphatically,  by  writ- 
ing and  speech,  asserted  his  ownership  of  the  patent,  and  denied  the 
right  of  the  old  company  to  transfer  the  same  to  the  new. 

Appellants  contend  that,  whatever  may  be  the  conclusion  as  to 
their  right  to  a  conveyance  of  the  title  to  the  patent,  or  of  their 
equitable  ownership  therein,  there  was  an  implied  irrevocable  li- 
cense in  the  old  company  to  use  the  device  of  the  said  patent,  result- 
ing from  the  facts  and  circumstances  attending  the  making  and  per- 
fection of  the  invention,  the  issuance  of  the  patent  therefor,  and 
the  relations  existing  between  the  old  company  and  the  appellee  as 
a  stockholder  and  officer,  thereof.  No  issue  of  license,  irrevocable 
or  otherwise,  was  raised  by  the  pleadings  in  either  case.  In  both 
the  infringement  suit  and  the  bill  for  specific  performance,  the 
case  of  appellant  was  put,  as  we  have  seen,  distinctly  upon  one 
ground,  and  that  was  the  alleged  equitable  ownership  of  the  patent, 
and  upon  that  issue  complainant  and  defendant  went  to  proofs  and 
to  hearing.  But  the  question  thus  mooted  could  not  under  any  cir- 
cumstances be  determined  in  favor  of  the  appellant.  The  evidence 
is  undisputed  of  the  contract  of  October  23,  1899,  by  which  it  was 
agreed  that  the  old  company  recognized  the  title  of  the  appellee  to 
his  patent,  and. would  pay  a  satisfactory  royalty  to  him  for  a  license 
to  use  the  same.  No  implied  contract  of  license,  arising  from  the 
circumstances  under  which  the  patent  was  taken  out  and  the  rela- 
tions of  the  parties,  can  be  set  up  in  the  face  of  a  proved  special  con- 
tract of  license.  The  contract,  evidenced  by  the  minute  of  October 
23d,  fixed  the  relations  of  the  parties,  and  absolutely  removes  all 

?-ound  upon  which  the  implication  of  a  license  could  be  raised, 
he  reciprocal  rights  and  obligations  of  the  old  company  and  of  the 
appellee,  with  reference  to  the  patent  in  suit,  have  been  established 
by  this  voluntary  contractual  act.  The  license  so  granted  is  person- 
al in  its  nature,  and  unassignable,  no  intent  being  shown  in  the  con- 
tract that  it  should  be  otherwise.  The  appellants  have  apparently 
recognized  this,  as  well  as  the  unassignability  of  an  implied  con- 
tract, and  instead  of  proceeding  to  make  a  satisfactory  arrangement 
for  themselves  with  the  appellee  for  the  use  of  his  patent,  have  en- 
deavored, both  in  the  infringement  suit  and  in  the  bill  for  specific 
performance,  to  set  up  an  equitable  title,  which  they  no  doubt  hon- 
estly believed  they  had  derived  from  the  old  company. 
The  decrees  of  the  court  below  in  both  cases  are  affirmed. 
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THOMSON-HOUSTON  ELECTRIC  CO.  y.  BLACK  RIVER  TRACTION  CO. 
(Circuit  Court  of  Appeals,  Second  Circuit    January  28,  1905.) 

Na  28. 

1.  PATKIITS— COIfSTBUOnON  OF  Cl^IMS  OF  Reissttb. 

Where  claims  of  a  patent  were  construed  to  include  by  implication  an 
element  not  expressly  claimed  therein,  but  which  was  described  and 
shown  In  the  specification  and  drawings,  and,  as  so  construed,  held  an- 
ticipated, and,  to  avoid  the  effect  of  such  decisions,  the  patentee  applied 
for  and  was  granted  a  reissue  on  a  new  specification,  which  expressly 
disclaimed  such  element,  It  should  not  be  read  Into  the  claims  of  the  new 
patent,  although  they  are  In  terms  substantially  like  those  of  the  old, 
but  the  courts  should,  If  possible,  adopt  the  construction  placed  on  them 
by  the  patentee  and  the  Patent  Office  giving  effect  to  the  disclaimer. 

2.  Sams— Subcombination. 

A  patentee  of  a  combination  may  also  obtain  a  patent  on  a  dlylslonal 
application  for  a  subcombination  of  some  of  the  same  elements  if  new  and 
useful  in  Itself,  or  in  connection  with  previously  known  means  or  devices 
necessary  to  make  the  whole  an  operative  machine  or  structure. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  88,  Cent  Dig.  Patents,  U  27-29.] 

8.  Sam»— Rkissub— Validitt. 

Even  though  the  changes  In  description  in  the  specification  of  a  reissued 
patent  are  not  material,  and  the  claims  are  identical  with  some  of  those 
of  the  original  patent,  such  facts  do  not  impeach  their  validity. 

4  Sahb— Infringement— Tbavelino  Contaot  fob  Electbio  Railways. 

The  Van  Depoele  reissued  patent.  No.  11,872  (original  No.  495,443),  for 
a  traveling  contact  for  electric  railways,  covers  a  novel  and  useful  com- 
bination, and  discloses  invention.    Also  held  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 

For  opinion  below,  see  124  Fed.  495. 

Frederick  H.  Betts,  for  appellant 
John  R.  Bennett,  for  appellee. 

Before  WALLACE,  Circuit  Judge,  and  WHEELER  and  HAZEL, 
District  Judges. 

WALLACE,  Circuit  Judge.  This  is  an  appeal  from  a  decree  dis- 
missing the  bill  of  complaint  in  an  action  for  the  infringement  of  re- 
issued letters  patent  No.  11,872  to  Thomson-Houston  Electric  Com- 
pany, assignee  of  Charles  J.  Van  Depoele,  granted  November  13,  1900. 
It  was  decided  by  the  court  below  that  the  reissue  was  void,  among  oth- 
er reasons,  because  the  invention  described  and  claimed  therein  had 
been  described  and  claimed  by  Van  Depoele  in  letters  patent  No.  424,- 
695,  granted  to  him  April  1,  1890,  and  previously  to  the  patent  of  which 
the  patent  in  suit  is  the  reissue.  The  original  patent,  No.  495,443,  was 
granted  April  11, 1893,  upon  an  application  by  Van  Depoele  filed  March 
12,  1887,  and  is  for  "traveling  contact  for  electric  railways." 

The  questions  which  have  been  argued  upon  this  appeal  are  whether 
the  reissued  patent  is  void  because  the  invention  claimed  therein  had 
been  patented  by  Van  Depoele  previously  to  the  issue  of  the  original 
letters  patent,  whether  there  was  any  statutory  ground  for  a  reissue, 
and  whether  the  reissue  is  not  for  the  same  invention  as  the  original. 


Digitized  by 


Google 


760  135  FBDERAL  REPORTER. 

The  invention  of  Van  Depoele  described  in  the  original  patent  relates 
to  improvements  in  the  class  of  electric  railways  in  which  a  suspended 
conductor  is  used  to  convey  Uie  working  current,  and  a  traveling  con- 
tact is  carried  by  the  car  for  taking  off  the  current  and  operating  the 
motor  for  propelling  the  car,  the  return  circuit  being  completed  through 
the  rails;  and  the  invention  consists  generally  in  a  combination  with 
a  supply  conductor,  suspended  above  the  track  and  line  of  travel  of  the 
car,  of  devices  carried  by  the  car  so  as  to  form  a  unitary  structure  there- 
with, of  which  the  principal  are  a  contact  device,  and  devices  employed 
for  maintaining  it  in  traveling  contact  witli  the  conductor.  These  con- 
sist of  a  contact  device  carried  at  the  end  of  a  contact  arm,  a  contact 
arm  hinged  and  connected  with  the  car  so  as  to  bridge  the  space  be- 
tween the  car  and  the  conductor,  and  moving  freely  both  vertically  and 
laterally,  and  a  tension  device  operating  upon  the  hinged  arm  so  as  to 
maintain  constant  upward  pressure  and  keep  the  contact  device  in  prop- 
er engagement  with  the  conductor.  As  described  in  the  specification 
and  shown  in  the  drawings,  the  contact  device  is  a  grooved  wheel,  car- 
ried at  the  end  of  the  contact  arm  which  approaches  the  conductor, 
and  arranged  to  rotate  thereon.  The  arm  is  mounted  upon  a  post  upon 
the  top  of  the  car,  and  hinged  and  pivoted  upon  the  post  so  as  to  be 
capable  of  swinging  both  vertically  and  horizontally  through  consider- 
able arcs,  and  is  of  a  length  that  will  place  the  contact  wheel  about  over 
the  rear  wheels  of  the  car;  and  the  tension  device  is  attached  to  the 
short  end  of  the  arm,  and  regulates  the  movement  of  the  arm  by  puUmg 
and  holding  that  end  down  and  pressing  the  long  end  upward  to  bring 
the  grooved  wheel  into  engagement  with  the  under  side  of  the  con- 
ductor.   The  tension  device  is  thus  described  in  the  specification: 

"To  the  lower  end  of  the  arm,  F,  Is  attached  a  spring,  G,  to  the  lower  ex- 
tremity of  which  Is  secured  a  cord  which  passes  downward  through  suitable 
grooves  or  over  suitable  rollers,  and  Is  provided  with  a  w^elght,  H,  whicJi 
serves  to  hold  the  spring  down  and  keep  the  contact  wheel,  E,  always  pressed 
up  against  the  under  side  ot  the  conductor,  D,  at  the  same  time  the  spring 
win  instantly  yield  to  allow  the  wheel  to  pass  under  the  switches  or  any  ob- 
struction. BeUig  held  in  position  by  the  weight,  the  motorman  can  at  any 
time  lower  the  contact  wheel  by  raising  the  same,  rendering  the  arrangement 
very  convenient  for  many  reasons.** 

The  patent  contained  16  claims,  of  which  for  present  purposes  it  is 
necessary  to  refer  only  to  the  following : 

"(4)  The  combination  of  a  car,  an  overhead  conductor  above  the  car,  a 
contact  device  making  underneath  contact  with  the  conductor,  and  an  arm 
upon  the  car  movable  upon  both  a  vertical  and  a  transverse  axis  and  carry- 
ing the  contact  device." 

In  Thomson-Houston  Electric  Company  v.  Union  Railway  Co.,  86 
Fed.  636,  30  C.  C.  A.  313,  it  was  decided  that  claim  4  was  void  because 
the  invention  therein  specified  had  previously  been  described  and  claimed 
in  the  patent  granted  Van  Depoele  (No.  4^,695)  on  April  1,  1890.  In 
Thomson-Houston  Electric  Co.  v.  Jeffrey  Manufacturing  Co.,  101  Fed. 
121,  41  C.  C.  A.  247,  the  Circuit  Court  of  Appeals  for  the  Sixtli  Circuit 
reached  the  same  conclusion. 

The  patent  of  April  1,  1890,  was  for  "suspended  switch  and  traveling 
contact  for  electric  railways."    The  invention  therein  described  consist- 
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•ed  of  certain  devices  and  their  relative  arrangements  by  means  of  which 
a  contact  device  carried  by  a  rod  or  pole  extending  from  the  car  and 
pressed  upwardly  into  contact  with  the  conductor  is  switched  from  one 
line  to  another  correspondingly  with  the  vehicle.  It  contained  35 
claims,  a  number  of  which  were  for  a  combination  between  the  switches 
and  the  traveling  contact  devices,  and  a  number  were  for  a  combination 
of  the  traveling  contact  devices  irrespective  of  the  switches.  The  de- 
scription of  the  devices  comprising  the  unitary  structure  of  the  travel- 
ing contact  was  practically  identical  with  that  in  the  patent  granted 
April  11, 1893,  and  the  drawings  illustrating  the  same  were  identical. 

Subsequent  to  the  decisions  referred  to,  and  on  September  28,  1900, 
the  complainant  applied  for  the  reissued  patent  now  in  suit.  The 
specification  omits  descriptive  matter  contained  in  the  specification  of 
the  original,  and  contains  new  matter  by  way  of  disclaimer.  Instead 
of  the  detailed  description  of  the  spring  and  weight  which  has  been 
quoted,  the  new  specification  reads  as  follows : 

"To  the  lower  end  of  the  arm,  F,  is  attached  a  snltable  tension  device ;  bnt 
as  the  particular  form  and  arrangement  of  this  tension  device  are  not  essen- 
tial to  the  present  device,  it  need  not  be  further  described." 

It  contains  also  the  following  disclaimer : 

•'The  combination  with  the  contact  carrying  arm  of  a  weighted  spring,  or 
of  a  weight  and  spring,  as  the  special  means  for  holding  the  contact  arm 
pressed  upward,  and  enabling  the  motorman  to  lower  the  contact  wheel,  are 
not  claimed  herein,  because  this  special  improvement  has  been  claimed  already 
in  the  patent  No.  424,605,  dated  April  1,  1890,  which  was  issued  as  a  division 
of  this  application.  Nor  is  there  claimed  herein  the  so  arranging  of  the 
weight  or  spring  (as  by  causing  it  to  work  through  suitable  grooves  or  rollers 
arranged  in  the  car  roof)  as  to  tend  to  cause  the  arm  to  assume  a  normal 
central  position,  or  one  parallel  with  the  longitudinal  center  of  the  car,  as 
that  has  also  been  claimed  already  in  the  said  divisional  patent  No.  424,695, 
being  an  arrangement  which  is  of  especial  value  only  in  connection  with  the 
switches  to  which  said  divisional  patent  more  particularly  relates.  In  the 
present  application  no  special  form  or  arrangement  of  tension  device  is  essen- 
tial to  or  a  part  of  the  invention  claimed." 

The  claims  are  as  follows : 

**(1)  In  an  electric  railway,  the  combination  of  a  car,  an  overhead  conductor 
above  the  car,  an  upwardly  extending  and  laterally  swinging  arm  mounted 
on  the  roof  of  the  car,  and  carrying  a  contact  device  at  its  free  end,  and 
making  underneath  contact  with  the  conductor,  substantially  as  described. 
<2)  In  an  electric  railway,  the  combination  of  a  car,  an  electric  overhead  con- 
ductor above  the  car  and  parallel  with  the  line  of  travel,  an  upwardly  ex- 
tending trailing  arm  carrying  a  contact  device  at  its  free  end,  adapted  to  make 
underneath  contact  with  the  conductor,  said  arm  being  supported  on  the  car 
on  vertical  and  transverse  axes,  so  as  to  permit  said  contact  device  to  follow 
the  position  of  the  conductor,  notwithstanding  the  great  variations  of  height 
and  of  lateral  displacement  thereof,  substantially  as  described." 

The  question  whether  the  inventions  of  the  two  claims  had  been  pat- 
ented previously  to  the  original  patent  depends  upon  the  construction 
which  is  to  be  given  to  these  claims.  It  was  the  purpose  of  the  reissue 
so  to  modify  some  of  the  claims  of  the  original  patent  that  they  should 
no  longer  specify  the  same  invention  claimed  in  the  patent  granted  to 
Van  Depoele  April  1,  1890.  Although  in  claim  4  of  the  original  patent 
the  tension  devices  were  not  in  terms  an  element  of  the  claim,  it  was 
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held  by  this  court  in  Thomson-Houston  Electric  Company  v.  Union 
Railway  Co.,  86  Fed.  636,  30  C.  C.  A.  313,  that  the  device  was  an  de- 
ment of  the  claim  by  implication,  and  for  that  reason  that  it  was  for 
the  same  invention  which  was  covered  by  some  of  the  claims  of  the 
patent  of  April  1, 1890.  It  seems  to  us  quite  clear  that  the  object  of  the 
reissue  has  been  effectually  accomplished.  The  combination  of  the  claims 
is  by  their  terms  one  of  which  the  four  elements  are  the  overhead  con- 
ductor, the  car,  the  swinging  arm,  the  contact  device  proper,  and  these 
four  elements  alone.  The  omission  in  the  reissue  of  the  detailed  de- 
scription of  the  tension  device  in  the  original  patent,  and  the  disclaimer 
inserted  in  the  reissue  by  way  of  abundant  caution,  are  to  be  given  due 
effect  in  determining  the  meaning  and  correct  construction  of  the 
claims ;  and  the  claims  are  to  be  read  in  the  light  of  the  extrinsic  facts 
surrounding  their  allowance  by  the  Patent  Office.  Having  been  ap- 
plied for  and  allowed  expressly  to  differentiate  them  from  some  of  the 
claims  of  the  patent  of  April  1, 1890,  the  proceeding  in  the  Patent  Office 
would  be  a  nugatory  one  if  they  are  to  be  read  as  meaning  to  specify 
the  identical  invention  claimed  in  the  original  patent.  When  the 
meaning  of  a  grant  or  other  document  is  so  clearly  dedudble  from  its 
language  as  not  to  be  capable  of  different  interpretations,  the  construc- 
tion which  the  parties  to  it  have  themselves  placed  upon  it  is  of  no  as- 
sistance in  its  construction  by  a  court;  but  when  there  is  room  for 
different  interpretation  the  construction  which  the  parties  have  placed 
upon  its  meaning  is  of  persuasive,  and  often  of  controlling,  force.  It 
is  true  that  it  is  to  be  inferred  that  neither  the  Commissioner  of  Patents 
nor  the  patentee  contemplated  the  insertion  of  claims  in  the  original 
patent  which  would  be  worthless  because  the  inventions  had  been  previ- 
ously patented ;  but  when  the  original  was  granted  the  attention  of  the 
parties  to  the  grant  had  not  been  called  to  the  question  of  the  possible 
identity  of  some  of  the  claims,  and,  owing  to  the  difference  of  phrase- 
ology, the  possibility  of  identity  would  naturally,  escape  their  attention. 
When,  however,  the  reissue  was  granted,  this  question  was  specifically 
presented  to  their  attention,  and  the  construction  which  they  have  placed 
upon  the  meaning  of  the  new  claims  is  so  definite  and  unmistakable 
that  it  must  prevail  in  determining  what  construction  the  court  should 
place  upon  them  if  their  meaning  is  open  to  doubt.  In  view  of  these 
considerations,  we  are  not  constrained  to  decide  that  the  new  claims  are, 
in  substance,  identical  with  claim  4  and  other  similar  claims  of  the 
original ;  and,  notwithstanding  this  court  in  its  previous  decision  was 
of  the  opinion  that  claims  in  the  original  patent  which  did  not  in  terms 
include  the  tension  device  as  an  element  did  include  it  by  implication, 
we  are  not  constrained  to  place  the  same  meaning  upon  claims  in  the 
reissue  which  may  be  phrased  substantially  like  some  of  the  claims  in 
the  original. 

The  learned  judge  who  heard  the  cause  in  the  court  below  placed  his 
decision  mainly  upon  the  effect  which  he  deemed  should  be  given  to  the 
decision  of  this  court  in  the  Union  Railway  Company  Case,  and  was 
of  the  opinion  that,  because  in  that  case  this  court  had  considered  the 
tension  device  to  be  an  element  of  the  fourth  claim  of  the  original  pat- 
ent, it  should  also  be  considered  an  element  of  the  claims  oi  the  re- 
issue. 
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If  the  combination  now  claimed  was  new  and  useful.  Van  Depoek 
was  entitled  to  make  a  claim  for  it,  as  for  a  subcombination,  notwith- 
standing additional  means  may  have  been  necessary  to  place  the  spe- 
cific parts  in  co-operative  relations  with  the  overhead  conductor  to  eif  ect 
a  traveling  contact.  As  the  means  for  doing  this  are  described  in  the 
patent,  and  as  at  the  date  of  the  patent  tension  devices  of  various  kinds 
for  maintaining  the  normal  relations  between  the  contact  device  and  the 
overhead  conductor  were  well  known  in  the  art,  it  was  unnecessary  to 
specify  these  means  in  the  claims.  Thus  the  exact  combination  of 
Van  Depoele,  except  a  spring  or  weight,  and  with  a  magnet  substituted 
therefor,  had  been  described  before  the  original  patent  issued,  but  sub- 
sequent to  the  application  therefor,  in  the  Hunter  patent.  No.  444,666. 
In  the  patent  to  Parrish  and  Munn  of  April  22,  1884,  a  tension  device 
for  producing  an  effectual  and  yielding  engagement  between  the  over- 
head conductor  and  the  contact  device,  consisting  of  a  swinging  arm 
mounted  upon  the  top  of  a  car,  the  co-ordinated  devices  being  designed 
for  the  transmission  of  an  electric  current  through  the  swinging  arm, 
had  been  described.  These  tension  devices  were  springs  carried  by  braces 
extending  from  the  post  on  which  the  swinging  arm  was  mounted  to 
the  swinging  arm.  In  the  patent  to  Atwood  of  August  26,  1890,  a 
contact  support  is  described  which  consists  of  an  arm  that  is  in  itself 
a  spring. 

Many  subcombinations,  although  new,  are  not  useful,  except  to  per- 
form their  appropriate  functions  in  the  machine  of  which  they  are  a 
part.  The  description  in  the  patent  of  the  whole  machine,  and  of  the 
means  or  mode  by  which  the  subcombination  is  brought  into  co-opera- 
tive relation  with  the  other  parts,  usually  indicates  how  the  subcom- 
bination may  effect  a  useful  result.  When  this  is  so,  the  combination 
need  not  be  operative  alone,  because  (to  use  the  language  of  Mr. 
Walker)  "utility  is  justly  ascribed  to  things  which  have  their  use  in 
co-operating  with  other  things  to  perform  a  useful  work."  In  Taylor 
V.  Sawyer  Spindle  Co.,  76  Fed.  301,  309,  22  C.  C.  A.  203,  in  considering 
the  objection  that  the  claims  by  themselves  were  void  because  not  com- 
posing an  operative  mechanism,  the  court  said: 

''The  law  upon  this  subject  is  too  well  settled  to  be  open  for  discussion. 
A  patentee  is  not  required  to  claim  the  entire  machine  in  each  claim.  Each 
of  the  claims  at  issue  is  for  a  complete  combination  of  the  spindle  and  its 
supporting  tube  and  devices,  and  there  was  no  necessity  for  expressing  in 
terms  the  devices  for  revolving  the  spindle.  Any  appropriate  means  for 
operating  it  will  be  understood.  The  omission  of  the  sleeve  wheel  does  not 
affect  the  validity  of  either  of  the  claims,  which  belong  to  that  class  where 
reference  may  be  made  to  the  specification  to  supply  in  a  claim  what  is  plain 
to  any  one  skilled  in  the  art" 

The  language  of  Mr.  Justice  Bradley  in  Loom  Co.  v,  Higgins,  105 
U.  S.  585,  586,  26  L.  Ed.  1177,  is  in  point: 

"If  a  mechanical  engineer  invents  an  improvement  upon  any  of  the  appen- 
dages of  a  steam  engine,  such  as  the  valve  gear,  the  condenser,  the  steam 
chest,  the  walking  beam,  the  parallel  motion,  or  what  not,  he  is  not  obliged. 
In  order  to  make  himself  understood,  to  describe  the  engine,  nor  the  particu- 
lar appendage  to  which  the  improvement  refers,  nor  its  mode  of  connection 
with  the  principal  machine.  These  are  already  familiar  to  others  skilled  in 
that  kind  of  machinery.  He  may  begin  at  the  point  where  his  invention  be- 
gins, and  describe  what  he  has  made  that  is  new,  and  what  it  replaces  of  the 
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old.    That  which  Is  common  and  well  known  is  as  If  It  were  written  ont  In  the 
patent  and  delineated  in  the  drawings." 

In  Thomson-Houston  Electric  Co.  v.  Elmira  Railway  Co.,  71  Fed. 
396,  405, 18  C.  C.  A.  145, 164,  this  court  used  this  language: 

"There  may  be  snbcombinations  in  a  machine  which  are  new  and  asefaU 
and  operate  conjointly  to  perform  some  subordinate  function.  Such  a  sub- 
combination, if  not  patented  by  a  claim*  might  be  appropriated  by  another 
without  infringing  a  patent  for  the  machine.  Being  for  a  different  invention, 
it  is  the  proper  subject  of  a  distinct  patent" 

The  court  was  considering  a  case  in  which  distinct  patents  had  by  the 
action  of  the  Patent  Office  been  carved  out  of  one  application,  and  it  is 
ot^vious  that  the  court  did  not  mean  to  say  that  the  subordinate  in- 
vention could  always  be  the  subject  of  a  distinct  patent  In  another 
part  of  the  opinion  the  court  said: 

'*An  inventor,  by  describing  an  invention  in  a  patent  granted  to  him,  does 
not  necessarily  preclude  himself  from  patenting  It  subsequently.  His  omis- 
sion to  claim  what  he  described  may  operate  as  a  disclaimer,  or  an  abandon- 
ment of  the  matter  not  claimed,  but  it  has  no  such  effect  when  it  appears  that 
the  matter  thus  described,  but  not  claimed,  was  the  subject  of  a  pending 
application  in  the  Patent  Office  by  him  for  another  patent" 

The  original  patent  in  the  present  case  was  a  division  of  the  appli- 
cation for  the  patent  to  Van  Depoele  of  April  1,  1890,  required  by 
the  Patent  Office;  consequently  the  description  of  the  unitary 
structure  or  mechanism  of  the  original  patent,  together  with  claims 
for  combinations  embracing  the  whole  structure  or  apparatus,  or 
combinations  of  the  elements  of  the  reissue  with  additional  ele- 
ments, such  as  the  tension  device,  did  not  work  an  abandonment 
or  disclaimer  of  the  combination  specified  in  the  reissue.  Suffolk 
Co.  V.  Hayden,  3  Wall.  315,  18  L.  Ed.  76 ;  Barbed  Wire  Case,  143 
U.  S.  275,  12  Sup.  Ct.  443,  36  L.  Ed.  154.  Holding,  as  we  do,  that 
the  tension  device  is  not  an  element  of  the  claims  of  the  reissue, 
it  is  plain  that  the  invention  of  those  claims  had  not  been  patented 
previously  to  the  original  patent,  because  in  none  of  the  claims  of 
the  patent  of  April  1,  1890,  was  there  one  for  a  combination  of  the 
elements  now  claimed  which  did  not  also  specify  a  tension  device 
as  an  element. 

The  question  of  the  novelty  and  utility  of  the  inventions  specified 
in  the  claims  of  the  reissue  was  not  greatly  discussed  in  the  argu- 
ment at  bar,  but  has  been  considered  in  the  briefs  of  counsel,  tor 
the  reasons  we  have  stated,  their  utility  cannot  be  impeached. 
They  are  useful  because  they  are  for  subcombinations  which  are 
capable  of  doing  useful  work  in  the  machine  or  structure  of  which 
they  are  a  part.  We  have  carefully  examined  the  proofs  in  the  rec- 
ord which  bear  upon  the  question  of  the  novelty  of  the  combination 
of  the  claims.  We  find  nowhere  in  the  prior  art  a  combination  be- 
tween such  an  overhead  conducting  wire,  underrunning  grooved 
wheel  contact  device,  and  swinging  arm  mounted  upon  the  car  as 
are  described  in  the  patent.  The  swinging  arm  was  old ;  the  over- 
head wire  in  practically  the  same  substantial  arrangement  with  the 
tracks  was  old ;  a  grooved  contact  wheel,  but  so  mounted  as  to  run 
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upon  a  track  beneath  the  car,  was  old;  and,  as  has  been  shown, 
tension  devices  to  hold  contact  devices  in  engagement  with  con- 
ductors were  old.  But  the  history  of  the  prior  and  subsequent  art 
shows  that  Van  Depoele  devised  a  construction  and  arrangement 
of  these  parts  such  as  others  seeking  to  accomplish  the  same  result 
had  failed  to  conceive.  As  this  court  pointed  out  in  Thomson- 
Houston  Electric  Company  v.  Kelsey  Electric  Railway  Specialty 
Company,  76  Fed.  1006,  22  C.  C.  A.  1,  Van  Depoele's  combination 
of  devices  proved  to  be  one  of  great  utility,  and  which  superseded 
pre-existing  attempts  at  trolley  road  equipment.  Considered  with 
respect  to  the  devices  of  the  combinations  now  claimed,  the  nearest 
approximation  to  the  inventions  is  shown  in  the  patent  to  Parrish 
and  Munn,  to  which  we  have  referred.  That  patent  shows  an  over- 
head conducting  wire  located  above  each  of  the  rails  of  the  track, 
and  an  arm  mounted  upon  the  car  so  as  to  swing  vertically  and  lat- 
erally. But  it  shows  no  grooved  contact  wheel,  and,  indeed,  it  has 
no  distinct  contact  device,  the  arm  being  a  straight  rod,  which  of 
itself  is  the  conducting  arm.  The  patentees  in  a  later  patent  de- 
scribe a  friction  plate  attached  to  the  end  of  the  arm  as  an  improved 
means  of  contact  between  the  arm  and  the  overhead  wire.  In  nei- 
ther patent  is  there  shown  an  underrunning  contact  device,  the  parts 
being  arranged  for  an  overrunning  contact  between  the  arm  and 
the  conducting  wire.  The  mechanism  of  these  patents  was  designed 
for  use  in  a  system  of  train  signaling,  and,  while  it  contains  what 
in  general  terms  are  the  devices  of  the  present  combination,  the' 
devices  are  so  essentially  different  in  construction  and  arrangement 
as  hardly  to  afford  a  suggestion  of  value  for  use  in  supplying  the 
operating  current  in  a  trolley  system.  What  Van  Depoele  did  was 
something  more  than  a  mere  mechanical  adaptation  of  the  several 
parts.  He  was  the  first  to  point  out  to  the  inventors  in  this  branch 
of  the  electrical  art  how  modifications  of  construction  and  arrange- 
ment could  be  introduced  which  would  substitute  success  for  failure. 
The  question  next  arises  whether  the  inventions  of  the  two  claims 
are  different  from  any  which  were  described  and  intended  to  be 
claimed  in  the  original.  That  the  invention  was  described  in  the 
original  cannot  well  be  questioned.  It  was  also  claimed  in  the  orig- 
inal in  terms,  but  the  court  in  the  Union  Railway  Co.  Case  modified 
the  claims  as  expressed  by  incorporating  a  tension  device  into  them 
by  implication.  The  court  did  not  express  any  opinion  that  the 
claim  was  void  upon  its  face,  and  the  opinion  apparently  proceeded 
upon  the  reasoning  that,  as  there  would  be  no  combination  between 
the  parts  without  a  suitable  tension  device,  and  as  it  was  the  com- 
bination which  was  claimed,  the  tension  device  was  to  be  deemed 
incorporated  into  the  claims,  notwithstanding  it  was  not  in  terms  in- 
cluded, applying  the  rule  which  is  found,  among  other  authorities, 
in  Hartshorn  v.  Saginaw  Barrel  Co.,  119  U.  S.  678,  7  Sup.  Ct.  421, 
30  L.  Ed.  539,  and  Consolidated  Roller  Mill  Co.  v.  Walker,  138  U. 
S.  124,  133,  11  Sup.  Ct.  292,  34  L.  Ed.  920.  We  are  not  now  called 
upon  either  to  question  or  to  reaffirm  the  correctness  of  that  deci- 
sion«    It  suffices  for  present  purposes  that  the  patentee  not  only- 
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described  the  same  invention  as  is  described  in  the  reissue  (with  au 
amplification  now  omitted  as  to  the  details  of  construction  and  ar- 
rangement of  the  tension  device),  but  also  endeavored  to  claim  the 
combination  now  claimed.  Unless  a  reissue  is  invalid  because 
unimportant  changes  are  made  in  the  descriptive  matter  and  the 
language  of  the  claims  so  as  to  express  beyond  any  chance  of  mis- 
apprehension what  the  patentee  intended  to  claim  in  the  original, 
there  is  nothing  to  militate  against  the  present  reissue.  It  is  urged 
for  the  appellee  that  there  was  no  statutory  ground  for  a  reissue, 
because  the  specification  for  the  original  was  not  in  any  sense  de- 
fective. If  it  should  be  conceded  that  the  changes  in  the  description 
of  the  reissue  are  of  no  materiality,  and  that  the  claims  are  identi- 
cally such  as  some  of  the  claims  of  the  original,  the  circumstance 
would  not  impeach  their  validity.  In  many  cases  where  the  new 
claims  in  a  reissue  have  been  held  invalid,  the  claims  repeated  from 
the  original  have  been  sustained.  It  suffices  to  refer  to  Gage  v. 
Herring,  107  U.  S.  640,  2  Sup.  Ct.  819,  27  L.  Ed.  601 ;  Mahn  v.  Har- 
wood,  112  U.  S.  354,  6  Sup.  Ct.  451,  28  L.  Ed.  665.  A  patentee  who 
reissues  his  patent  for  the  purpose  of  correcting  a  clerical  error  or 
improving  the  phraseology  of  his  description  may  do  what  is  un- 
necessary, but  the  public  arc  not  injured.  Although  the  commis- 
sioner exceeds  his  statutory  authority  by  granting  a  reissue  for  an 
invention  which  was  not  described  or  intended  to  be  claimed  in  the 
original  patent,  he  does  not  do  so  by  permitting  a  change  in  the 
phraseology  for  the  purpose  of  defining  more  perfectly  what  was 
described  and  claimed  in  the  original.  When  patents  were  issued 
by  the  Secretary  of  State  it  was  held  that  the  power  to  correct  a 
mistake  resided  in  that  officer,  irrespective  of  the  statute.  Grant 
V.  Raymond,  6  Pet.  243,  8  L.  Ed.  376.  By  the  laws  creating  the  of- 
fice of  Commissioner  of  Patents,  and  transferring  to  the  Secretary 
of  the  Interior  the  power  previously  exercised  by  the  Secretary  of 
State,  it  has  devolved  upon  the  commissioner  to  superintend,  exe- 
cute, and  perform  all  acts  respecting  the  granting  and  issuing  of 
patents,  subject  to  revision  by  the  Secretary  of  the  Interior.  Orig- 
inal power  was  conferred  upon  him  to  grant  reissue  by  permissive 
language.  By  the  act  of  July  8,  1870  (16  Stat.  205,  c.  230),  the  per- 
missive words  were  substituted  by  the  mandatory  words  of  the 
statute  as  it  now  exists.  It  is  the  effect  of  this  legislation  to  dele- 
gate to  the  commissioner,  subject  to  the  interposition  of  the  Secre- 
tary of  the  Interior,  all  those  acts  with  respect  to  the  issuing  of  pat- 
ents which  originally  devolved  upon  the  Secretary  of  State.  If  the 
claims  in  a  reissue  are  valid  which  were  contained  in  the  original 
notwithstanding  its  new  claims  are  invalid,  it  would  seem  to  fol- 
low that,  where  there  are  no  new  claims  in  the  reissue  all  the  claims 
should  be  valid,  although  in  attempting  to  correct  a  mistake  the 
commissioner  has  done  nothing  more  than  to  introduce  unimpor- 
tant changes  into  the  description. 

No  question  has  been  raised  as  to  any  laches  upon  the  part  of  the 
complainant  in  obtaining  the  reissue,  and  infringement  by  the  de- 
fendant is  not  contested.    If  the  reissue  is  not  invalid,  and  the  in- 
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ventions  of  the  claim  were  not  covered  by  the  claims  of  the  patent 
of  April  1,  1890,  the  complainant  is  entitled  to  a  decree  for  an  in- 
junction and  accounting. 

The  decree  of  the  court  below  is  reversed,  with  costs,  and  with 
instructions  to  decree  conformably  with  this  opinion. 


PRESS  PUB.  CO.  T.  WESTINGHOUSB  MACHINE  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    February  24,  1005.) 

No.  49. 

1.  Patents— Anticipation— Regxjlatob  fob  Gas  Engines. 

The  Westlngbouse  and  Buud  patent.  No.  583,585,  claims  12  and  18  for 
a  device  for  controlling  and  regulating  the  operation  of  gas  engines,  which 
may  be  adjusted  at  will  to  admit  different  proportions  of  air  and  gas  to 
the  mixing  chamber,  and  also  by  means  of  a  governor  automatically 
regulates  the  quantity  of  the  mixture  fed  to  the  engine,  are  void  for  an- 
ticipation, especially  by  the  Hlrsch  patent  granted  in  1894. 

2.  Sahx. 

Claims  for  a  patent  for  a  device  for  regulating  both  the  quality  of  the 
mixture  of  air  and  gas  in  a  gas  engine,  and  the  quantity  of  the  mixture 
supplied  to  the  engine,  which  would  otherwise  be  void  for  anticipation, 
are  not  saved  by  including  in  the  combination  some  one  of  the  old 
forms  of  automatic  governor  to  actuate  the  quantity  regulating  valve, 
which  is  too  obvious  a  step  in  the  art  to  Involve  invention,  such  valves 
having  been  long  In  use  for  the  same  purpose  on  steam  engines. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania. 

For  opinion  below,  see  127  Fed.  822. 

L.  P.  Whitaker,  for  appellant 

Thomas.  W.  Bakewell  and  J.  Snowden  Bell,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the 
Circuit  Court  for  the  Western  District  of  Pennsylvania,  in  a  suit  in 
equity  brought  by  the  Westinghouse  Machine  Company,  the  appellee, 
against  the  Press  Publishing  Company,  the  appellant,  charging  in- 
fringement of  claims  2,  12  and  18  of  patent  No.  683,686,  granted  June 
1,  1897,  to  George  Westinghouse,  Jr.,  and  Edwin  Ruud,  and  by  them 
assigned  to  complainant,  for  ''means  for  controlling  and  regulating  the 
operation  of  gas-engines.*' 

The  defenses  were  noninfringement  and  invalidity  of  the  patent. 
Both  of  these  defenses  were  disallowed  in  the  court  below,  and  the  pat- 
ent sustained  and  declared  valid  as  to  claims  12  and  18,  and  the  defend- 
ant decreed  to  have  infringed  the  same.  The  second  claim  of  the  said 
letters  patent  was  declared  to  be  invalid.  The  patentees,  in  the  specifi- 
cations of  the  patent,  thus  describe  the  object  of  their  invention : 

"The  object  of  our  invention  is  to  provide  improved  means  for  controlling 
and  regulating  the  operation  of  gas-engines ;  and  to  this  end  it  consists  in  a 
novel  regulating  apparatus  for  effecting  a  mixture  of  the  air  and  other  gases 
and  varying  the  capacity  of  or  entirely  closing  the  supply  passage  or  passages 
through  which  air  and  other  gases  are  supplied  to  the  (cylinder  or  cylinders  of 
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a  gaB-englne,  whereby  the  mingling  of  the  gases,  may  be  effected  and  the  qnan- 
tlty  and  relative  proportions  of  the  air  and  other  gases  may  be  varied,  and 
In  certain  combinations  and  features  of  construction,  all  as  hereinafter  fully 
set  forth." 

The  proportions  of  air  and  other  gases  is  regulated  by  a  horizontal 
rotation  by  hand  of  the  two  sections  of  a  valve,  in  one  of  which  is  the 
air  port  and  in  the  other  the  gas  port  The  specifications  thus  speak 
of  the  regulation  of  the  quantity  of  the  mixture  of  air  and  gas  admitted 
to  the  cylinder : 

"Independent  of  the  rotative  adjustment  of  the  valves  the  quantity  of  air 
and  other  gases  will  be  controlled  by  the  longitudinal  movement  of  the  valves, 
however  such  movement  may  be  effected,  without  varying  the  proportions  of 
the  air  and  other  gases.  When  longitudinal  movement  of  the  valves  is  con- 
trolled by  means  of  an  automatic  governor,  the  supply  of  air  and  other  gases 
will  be  regulated  by  and  in  accordance  with  the  speed  of  the  motor  and  ac- 
cording to  the  quantity  required;  but  at  any  time  and  Independent  of  the 
operations  of  the  governor  the  proportions  of  the  air  and  other  gases  may  be 
varied  by  the  movement  of  the  sliding  plates  36  and  46. 

**So  far  as  the  rotary  adjustment  of  the  valves  8  and  11  is  concerned — ^that 
Is,  the  adjustment  by  which  the  proportions  of  the  ahr  and  other  gases  are 
regulated — ^the  valves  8  and  11  operate  as  two  separate  valves,  but  in  their 
longitudinal  adjustment  they  operate  and  move  together  in  the  same  manner 
as  a  single  piston-valve.  The  dividing  of  the  two  valves  or  their  formation 
in  two  separately-adjustable  parts  is  for  the  purpose  of  varying  the  relative 
proportions  of  the  air  and  gases,  but  without  such  division  they  form  a  single 
throttling  and  mixing  valve,  whereby  the  quantity  of  air  and  other  gases  is 
controlled,  and  their  mixture  is  effected  before  passing  to  the  cylinder  or 
combustion-chamber  of  the  motor." 

Claims  2, 12  and  18,  the  only  ones  with  which  we  are  here  concerned, 
are  as  follows : 

"(2)  In  a  regulating  device  for  controlling  the  supply  of  air  and  other 
gases  to  a  gas-engine,  the  combination,  with  air  and  gas  supply  passages,  of 
a  valve  device  controlling  the  air  and  gas  supply  ports,  or  passages,  which  is 
adapted  to  be  adjusted  in  one  direction  to  vary  the  quantity  of  air  and  other 
gases  and  in  another  direction  to  vary  the  proportions  of  the  air  and  other 
gases,  substantially  as  set  forth. 

•  •••#**#•# 
''(12)  In  a  regulating  device  for  controlling  the  supply  of  air  and  other 

gases  to  a  gas-engine,  the  combination,  with  air  and  gas  supply  passages,  of  a 
valve  device  controlling  the  air  and  gas  supply  ports,  or  passages,  which  Is 
adapted  to  be  adjusted  in  one  direction  to  vary  the  proportions  of  the  air  and 
other  gases,  and  In  another  direction  by  means  of  a  governor  to  vary  the 
quantity  only  of  the  air  and  other  gases,  substantially  as  set  foi*th. 

•  •#••••••* 

''(18)  In  a  regulating  device  for  controlling  the  supply  of  air  and  other  gases 

to  a  gas-engine,  the  combination,  with  air  and  gas  supply  passages,  of  a 
valve  mechanism,  controlling  the  air  and  gas  supply  ports,  or  passages,  which 
is  adapted  to  be  adjusted  to  regulate  the  proportions  of  the  air  and  other 
gases,  and  which  is  operative  by  a  governor  to  vary  the  quantity  of  air  and 
other  gases  admitted  to  the  engine  without  variation  of  the  proportions,  sub- 
stantially as  set  forth." 

The  learned  jud^e  of  the  court  below,  with  his  usual  clearness,  thus 
explains  the  operation  of  this  class  of  governing  devices : 

"Proper  relative  proportions  of  gas  and  air  are  the  essentials  to  obtaining 
quality  and  on  quality  depend  proper  explosive  results  and  economy  of  opera- 
tion. The  other  is  the  feeding  of  such  a  proper  quantity  of  such  quality  and 
no  more  as  shall  meet  power  operative  requirements.  The  conditions  affecting: 
these  essentials  of  quality  and  quantity  are  variable  and  therefore  necessitate 
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the  use  of  adjustable  controlling  factors.  Thus  bb  affecting  quality  dif- 
ferent gases  vary  In  kind,  as  natural,  artificial  or  producer  gases;  natural 
gases  differ  from  each  other  and  while  received  from  a  single  source  of  supply 
win  vary  from  time  to  time;  temperature,  pressure  and  other  factors  also 
affect  quality.  These  factors  all  require  a  different  proportionate  adjust- 
ment of  gas  with  air  in  order  to  obtain  the  quality  of  mixture  essential  to 
maximum  efficiency.  The  demands  for  such  proportionate  changes  are  so 
instant  that  they  should  be  made  while  the  engine  is  running  and  the  vari- 
ation of  power  requirement  is  so  rapid  that  an  automatic  means  for  increas- 
ing and  decreasing  the  fuel  supply  is  required.  Such  a  unitary  adjustable 
mechanism  is  shown  in  the  patent  in  suit.  Briefly  stated  the  mechanism  is 
such  that  it  controls  the  respective  quantity  of  gas  and  air  admitted  through 
separate  ports  by  horizontally  rotating  independently  of  each  other  two  sec- 
tions of  a  valve,  and  thereby  narrowing  the  width  of  such  air  and  gas  port 
openings.  This  rotating  action  affects  the  relative  proportions  of  air  and  gas, 
since  each  valve  section  is  independent  of  the  other,  and  so  permits  individual 
sectional  rotary  movement  But  these  valve  sections  are  adapted  to  a  vertical 
conjoint,  synchronous  movement  which  vertically  narrows  both  the  air  and 
gas  openings  at  tlte  same  time  and  so  increases  or  decreases  the  quantity 
fed  to  the  engine  without  affecting  the  quality  of  the  mixture.  This  vertical 
mov^nent  of  the  valve  is  effected  by  a  governor  of  the  ordinary  type,  so  ad- 
Justed  that  as  the  speed  of  the  engine  increases  the  quantity  fed  is  diminished, 
and  vice  versa.  The  device  is  well  described  by  one  of  respondent's  wit- 
nesses who  says :  'The  controlling  and  regulating  device  of  the  patent  in  suit 
affords  means  whereby  the  separate  and  independent  supply  of  the  constitu- 
ents of  the  mixture,  that  is,  the  air  and  gas,  may  be  so  controlled  and  regulat- 
ed that  any  desired  proportion  of  these  constituents  may  be  established  to 
form  a  desired  character  of  explosive  mixture  and  thereafter  the  quantity  of 
the  constituents  may  be  controlled  or  regulated  according  to  the  load  upon  the 
engine,  without  varying  the  established  proportions  of  tbe  constituents.  The 
first  of  these  controlling  adjustments  is  regulated  by  hand,  the  second*  by  a 
governor  performing  in  this  connection  the  usual  office  of  a  governor.*' 

That  a  unitary  valve  device  for  regulating  the  proportions  of  gas  and 
air  in  the  mixture  to  be  admitted  to  the  cylinder  by  one  movement,  and 
also  for  regulating  the  quantity  of  mixture  of  gas  and  air  fed  to  the 
engine  by  another,  without  affecting  the  proportions  of  gas  and  air  in 
the  mixture,  was  in  the  art  at  the  date  of  the  patent  in  suit,  seems  to 
have  been  admitted  by  the  court  below  in  its  decree,  declaring  invalid 
the  second  claim  of  the  patent.    In  its  opinion,  the  court  said : 

"We  are,  however,  of  opinion  that  the  second  claim  is  invalid.  Read  literal- 
ly, it  is  conceded  that  in  view  of  the  disclosure  of  the  Foulis  patent,  such 
must  be  the  case." 

No  appeal  has  been  taken  by  the  complainant  below  from  this  part 
of  the  decree,  and  we  must  assume  that  the  invalidity  of  this  broad  claim 
is  acquiesced  in,  and  that  no  patent  monopoly  for  a  combination  with 
air  and  gas  supply  passages,  of  a  valve  device  controlling  the  air  and 
gas  supply  ports  or  passages,  adapted  to  be  adjusted  in  one  direction 
to  vary  the  quantity  of  air  and  other  gases,  and  in  another  direction  to 
vary  the  proportions  of  the  air  and  other  gases,  can  be  claimed. 
Claims  12  and  18,  which  are  substantially  the  same,  are  only  less  broad 
than  claim  2,  by  reason  of  the  requirement  that  the  regulation  or  vary- 
ing of  the  quantity  of  gas  and  air,  as  broadly  claimed  i|i  claim  2,  shall 
be  by  means  of  a  "governor" ;  otherwise,  the  claims  are  identical  with 
the  admittedly  invalid  claim  2.  Upon  this  feature,  then,  must  depend 
the  validity  of  claims  12  and  18  of  the  patent. 

It  cannot  escape  attention  that  the  specifications  of  the  patent, 
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above  quoted,  place  no  emphasis  on  the  use  of  a  governor  for  regu- 
lating the  movement  of  the  quantitative  valve,  but  make  the  dis- 
tinguishing features  of  the  invention  the  control  of  the  proportions 
of  the  mixture  of  air  and  gas  by  one  movement,  and  of  the  quan- 
tity thereof  by  another,  "however  such  movement  may  be  effected, 
without  varying  the  proportions  of  the  air  and  other  gases."  The 
specifications  refer  to  the  use  of  a  governor  as  one  well-known 
means  of  reeulating  valve  movement.  That  the  second,  out  of  the 
18  claims  of  the  patent,  covers  broadly  these  two  horizontal  and 
longitudinal  movements  for  regulating  proportion  and  quantity, 
without  reference  to  any  particular  means  of  adjusting  the  longi- 
tudinal movement,  confirms  this  view  of  the  essential  features  of 
the  combination,  as  to  which  invention  was  asserted.  That  the  old 
device  of  an  automatic  governor,  to  regulate  the  opening  in  a  steam 
valve,  is  also  old  in  the  art  of  gas  engine  valves,  we  think  is  shown 
with  sufficient  clearness  by  the  evidence  in  this  record. 

Claim  2  was  declared  invalid  by  the  court  below,  expressly  upon 
the  reference  to  the  British  patent  to  Foulis,  one  of  the  patents 
shown  in  the  record  here  by  appellant  to  support  its  claim  of  antici- 
pation. "That  patent,"  says  the  court,  "shows  a  valve  adapted  (if 
combined  with  proper  controlling  mechanism)  to  provide  the  qual- 
ity and  regulate  the  quantity  of  air-gas  mixture  supplied  to  a  gas  en- 
gine. Thus  one  of  complainant's  experts  says  it  shows  'a  valve 
for  controlling  the  air  and  gas  supply,  which  is  adapted  to  be  ad- 
justed in  one  direction  to  vary  the  proportions  of  the  air  and  gas, 
and  in  another  direction  to  vary  the  quantity  only  of  the  air  and 
gas' ;  the  other  describes  it  as  containing  'air  and  gas  passages  and 
a  valve  mechanism  adapted  to  be  adjusted  in  one  direction  to  vary 
the  proportions  of  air  and  gas  and  movable  in  another  direction  to 
vary  the  quantity  of  the  air  and  gases  passing  through  it.' "  Not- 
withstanding this,  says  the  court,  "when  it  comes  to  the  control  of 
the  vertical  movement,  which  in  the  complainant's  device  is  through 
a  co-acting  governor,  *  *  *  we  find  such  controlling  appliance 
is  not  disclosed  in  the  Foulis  device  or  any  such  combination 
shown." 

We  may  accept  this  as  true,  and  still  not  concede  that  claims  12 
and  18,  by  claiming  the  combination  described  in  claim  2,  only, 
when  the  mechanism  for  regelating  the  supply  of  air  and  gas  is 
controlled  by  an  automatic  jg^overnor,  are  rendered  valid.  No  spe- 
cial form  of  governor  is  denned,  and  the  claim  is  therefore  broad 
enough  to  cover  any  automatic  governing  device.  The  centrifugal 
or  ball  governor,  illustrated  in  the  drawings  of  the  patent,  is,  as  we 
have  said,  one  of  the  oldest  of  these  governors,  as  used  to  regulate 
the  supply  of  steam  to  a  stationary  engine.  The  record  also  dis- 
closes the  use  of  such  a  governor  in  gas  engines  precisely  in  the 
manner  in  which  it  is  shown  to  be  used  in  the  patent  in  suit,  notably 
in  the  "Fletcher,"  the  "Drysdale,"  and  "Hirsch"  patents.  These 
patents  are  not  referred  to  by  the  court  below  in  its  opinion,  but  we 
think  they  have  an  immediate  bearing  upon  the  validity  of  the 
claims  in  question.  The  patent  to  Hirsch  was  issued  in  1894.  In  it 
is  shown  a  valve  device  in  which  the  air  and  gas  inlets  are  sep- 
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arately  controlled  and  adjusted  by  a  rotary  hand  movement,  thus 
regulating  the  proportion  of  air  and  gas,  and  the  quantity  of  mix- 
ture fed  to  the  engine  is  controlled  by  a  vertical  adjustment,  regu- 
lated by  a  centrifugal  governor  mounted  upon  the  stem  of  the 
valve,  as  in  the  patent  in  suit.  We  think  the  "Hirsch"  patent  is  a 
clear  anticipation  of  the  whole  combination  of  the  12th  and  18th 
claims  of  the  patent  in  suit.  In  the  drawings,  specifications  and 
claims  of  that  patent,  we  have  the  elements  of  the  combination  as 
set  forth  in  the  12th  and  18th  claims  of  the  patent  in  suit ;  that  is, 
we  have  the  combination  with  air  and  gas  supply  passages  (1)  of  a 
valve  device  controlling  the  air  and  gas  supply  ports,  adapted  to  be 
adjusted  in  one  directioii  to  vary  the  proportions  of  the  air  and 
other  gases ;  (2)  and  in  another  direction,  by  means  of  a  governor, 
to  vary  the  quantity  only  of  the  air  and  other  gases. 

It  is  contended  by  plaintiff,  upon  the  evidence  of  its  experts,  that 
the  "Hirsch"  patent  discloses  a  construction  substantially  different 
from  that  of  the  patent  in  suit,  and  that  commercially  it  could  not 
be  operated  so  as  to  accomplish  what  was  claimed  for  it.  A  careful 
examination,  however,  of  the  patent,  and  the  accompanying  draw- 
ings, and  the  testimony  of  the  experts  for  the  defendant,  convinces 
us  that  the  criticism  made  upon  the  comparison  between  the 
"Hirsch"  patent  and  the  patent  in  suit,  is  not  justified,  and  that  the 
tests,  when  properly  applied  and  under  proper  conditions,  vindi- 
cate the  commercial  practicability  of  the  device. 

In  the  "Drysdale"  patent,  issued  June  27,  1893,  we  also  have  a 
valve  mechanism,  in  which  there  is  a  horizontal  rotary  adjustment 
by  hand,  regelating  the  proportion  of  air  in  mixture  with  the  gas, 
the  gas  supply  remaining  fixed;  also  a  horizontal  rotary  adjust- 
ment by  a  governor  regulating  quantity.  There  is  also  shown  an 
arrangement  in  which,  in  combination  with  a  horizontal  rotary  hand 
adjustment  varying  the  proportion  of  air,  there  is  a  vertical  adjust- 
ment by  a  governor  regulating  quantity. 

It  is  not  necessary  that  we  should  discuss  in  detail  the  "more  or 
less  of  anticipation  shown  by  the  "Fletcher"  patent  and  the  "Rob- 
ison"  patent,  or  the  weighted  bellows  device  in  the  British  "Foulis" 
patent,  which,  it  is  contended,  is  an  automatic  governing  device, 
though  not  of  the  centrifugal  pattern.  Although  we  think  it  is  suffi- 
ciently shown  that  there  has  been  an  anticipation  of  everything  in 
the  combination  covered  by  the  twelfth  and  eighteenth  claims,  in- 
cluding the  automatic  governor,  we  are  of  opinion  that  the  claim 
was  not  rendered  patentable  by  the  specific  reference  to  some  form 
of  governing  device,  as  a  means  of  actuating  the  valve  regulating 
the  quantity  of  mixed  gas  and  air  fed  to  the  engine.  Governing  de- 
vices of  the  kind  indicated  are  old  and  of  different  forms.  The  com- 
bination broadly  claimed  in  claim  2,  and  identically  in  claims  12 
and  18,  excepting  the  governing  attachment,  might  be  predicated 
on  any  means  of  actuating  the  quantity  regulating  valve.  It  could 
be  moved  by  hand  as  the  valves  regulating  the  proportion  are 
moved.  To  attach  some  one  of  the  old  forms  of  automatic  governor 
as  the  actuating  means  of  the  quantity  regulating  valve,  was  too 
obvious  a  step  m  the  art  to  invdve  invention,  and  the  adoption  of 
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SO  old  and  well-known  a  form  as  the  centrifugal  governor,  as  shown 
in  the  drawings  of  the  patent,  cannot  serve  to  narrow  the  claims  in 
question  within  patentable  compass.  These  claims,  too,  12  and  18, 
are  broader  than  the  special  constructions  shown  in  the  specifica- 
tions and  drawings.  These  details  of  construction  are  not  men- 
tioned in  the  claims,  which  seek  a  broader  field  for  their  monopoly. 
For  the  reasons  stated,  we  think  the  court  below  should  have 
dismissed  the  complainant's  bill,  and  its  decree  is  therefore  reversed, 
and  the  cause  is  remanded  to  the  Circuit  Court,  with  directions  to 
enter  a  decree  dismissing  the  bill. 


DB  LAVAL  SEPARATOR  CO.  T.  VERMONT  FARM  MACH.  CXX 

(Circuit  Court  of  Appeals,  Second  Circuit    November  25,  1904.) 

1.  Patents— Sepabatb  Invsntiorb  of  Joint  Patents— Cbsam  Sepaxatobs. 

The  Melotte  and  Reuther  patent,  No.  621,722,  for  Improvements  In 
cream  separators.  Is  void,  as  covering  separate  Inventions  of  the  joint 
patentees. 

Z  Same— Estoppel  of  Patentee. 

There  Is  no  estoppel  which  prevents  a  patentee  from  testifying  contrary 
to  the  oath  made  by  him  when  applying  for  the  patent  in  a  suit  between 
his  assignee  and  a  third  party. ' 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Vermont. 
For  opinion  below,  see  126  Fed.  536. 

Geo.  J.  Harding,  for  appellant 
Geo.  L.  Roberts,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges, 

WALLACE,  Circuit  Judge.  This  is  an  appeal  from  a  decree  dis- 
missing the  bill  of  complaint  in  an  action  to  restrain  infringement  of 
the  patent  to  Jules  Melotte  and  Wilhelm  Reuther  for  improvements  in 
''centrifugal  creamers''  granted  June  19,  1894,  upon  an  application 
filed  by  tiiem  August  24,  1893.  The  principal  defenses  urged  in  the 
court  below  and  in  this  court  were  (1)  that  Melotte  and  Reuther  were 
not  the  joint  inventors,  and  the  subject-matters  of  the  claims  were  in- 
vented by  Melotte  alone :  and  (2)  that  the  inventions  of  the  claims  had 
been  patented  by  Jules  Melotte  in  patents  granted  to  him  in  Belgium 
February  29,  1892,  in  Germany  March  13,  1892,  in  France  August  1, 
1892,  and  in  England  August  12, 1892.  The  court  below  adjud^  the 
patent  invalid  upon  the  ground  that  the  defense  that  Melotte  and 
Reuther  were  not  the  joint  inventors  was  satisfactorily  established. 
With  this  conclusion  we  are  constrained  to  agree,  though  we  do  so  with 
regret,  because  the  defense  is  purely  technical,  and  destroj^  a  merito- 
rious patent,  purchased  by  the  complainant  in  ignorance  of  its  in- 
firmity, and  at  a  very  considerable  price.  Upon  strict  considerations 
the  second  defense  may  be  said  to  be  more  incontestably  established 
than  the  first,  because  there  is  no  evidence  in  the  reconi  tending  to 
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show  that  the  subject-matter  of  the  foreign  patents  granted  to  Melottc 
alone  was  actually  the  invention  of  Melotte  and  Reuther;  and  in  the 
absence  of  such  evidence,  as  those  patents  are  antecedent  in  date  to 
the  application  for  the  present  patent,  and  are  not  granted  to  the  same 
persons,  and  clearly  describe  the  inventions  described  and  claimed  in 
the  present  patent,  the  defense  that  they  anticipate  the  present  patent 
must  necessarily  prevail.  Upon  those  patents  being  proved  by  the 
defendant,  the  burden  of  proof  was  cast  upon  the  complainant  to  show 
that  Melotte  and  Reuther  were  earlier  inventors.  But  the  first  de- 
fense, to  our  minds,  is  indubitably  proved,  and  any  consideration  of  the 
second  is  consequently  unnecessary. 

Giving  due  weight  to  the  presumptions  of  validity  which  arise  from 
the  grant  of  the  patent,  the  convincing  force  of  the  proof  that  Melotte 
was  the  sole  inventor  cannot  be  disregarded,  notwithstanding  the  proof 
consists  of  his  own  testimony  and  £e  corroboration  which  it  derives 
from  the  fact  that  the  foreign  patents  were  obtained  by  him  alone.  Al- 
though he  was  produced  as  a  witness  by  the  defendant,  it  is  apparent 
from  his  testimony  that  he  was  a  reluctant  witness,  not  trying  to  de- 
feat the  patent  which  he  and  Reuther  had  sold  to  the  complainant,  but 
stating  facts  which  his  conscience  would  not  allow  him  to  deny.  He 
was  an  intelligent  and  candid  witness,  and,  although  he  was  careful 
not  to  volunteer  any  explanatory  statements  in  elucidation  of  those 
elicited  by  his  examination,  his  testimony  was  full  and  explicit.  It 
proved  beyond  any  fair  doubt  that  the  improvements  claimed  in  the 
patent  were  his  sole  invention,  and  that  Reuther  was  the  inventor  of 
certain  other  improvements  described  in  the  patent  and  illustrated  by 
some  of  the  drawings  in  modification  of  the  improvements  specifically 
claimed.  It  is  true  that  the  testimony  of  an  inventor  in  derogation  of 
the  validity  of  his  own  patent  is  usually  open  to  suspicion ;  and  in  a 
case  like  this,  where  he  has  made  oath,  for  the  purpose  of  obtaining 
a  joint  patent,  that  he  and  another  inventor  were  the  joint  inventors 
of  the  subject-matter,  the  court  should  reject  his  subsequent  testimony 
to  the  contrary,  unless  it  carries  a  clear  conviction  that  he  did  not  in- 
tend to  falsify  originally,  but  made  the  oath  under  misapprehension  or 
mistake.  In  this  case  the  applicants  were  foreigners,  supposedly  un- 
familiar with  our  law  of  patents;  and  they  had  agreed  to  be  joint 
owners  of  the  patent.  Each  had  devised  improvements  which  were 
within  its  general  scope,  and  those  which  had  been  the  work  of  Reuther 
were  disclosed  and  illustrated  in  the  specification  and  drawings,  as  well 
as  were  those  which  were  the  work  of  Melotte.  Thus  both  had  con- 
tributed to  the  invention  in  its  entirety.  Under  these  circumstances  it 
is  not  strange  that  they  did  not  discriminate  between  the  things  devised 
and  the  things  which  were  not  necessarily  covered  by  the  claims,  and 
that  they  should  have  considered  themselves  joint  inventors  of  the  en- 
tirety, although  some  of  the  improvements  were  independently  devised 
by  one  and  some  of  them  by  the  other. 

The  argument  for  the  appellant  has  rested  exclusively  upon  the  con- 
trolling weight  to  be  given  to  the  oath  of  the  patentees  when  applying 
for  the  patent,  and,  indeed,  it  has  been  urged  that  the  testimony  of 
Melotte  was  incompetent  upon  the  theory  that  he  is  estopped  as  against 
the  bona  fide  owners  of  the  patent  from  contradicting  the  oath.    We 
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are  not  aware  of  any  rule  of  evidence  or  any  principle  of  estoppel  which 
precludes  a  witness  who  has  testified  incorrectly,  or  even  falsely,  on  a 
former  occasion,  from  telling  the  truth  later.  Melotte  and  Reuther 
might  be  estopped  from  asserting  that  they  were  not  joint  invent- 
ors in  a  suit  against  them  by  the  owner  to  enforce  the  patent,  but 
a  third  party,  who  is  in  no  way  in  privity  with  them  or  with  the  owner, 
cannot  be  affected  by  an  estoppel.  It  appears  in  the  record  that  Reu- 
ther was  living  and  accessible  when  the  proofs  were  taken,  and  declined 
to  be  interviewed  by  a  representative  of  the  defendant.  Melotte  pre- 
viously, upon  the  advice  of  a  representative  of  the  complainant,  had 
refused  to  be  interviewed  by  a  representative  of  the  defendant  It 
would  seem  that  it  would  have  been  wiser  for  the  complainant  to  pro- 
duce Reuther  if  his  testimony  would  have  been  favorable,  or  explain 
the  reason  why  he  was  not  produced,  than  to  rest  its  case  solely  upon 
the  presumption  raised  by  the  oath  of  the  patentees  when  applying  for 
the  patent. 

We  think  the  court  below  reached  a  correct  conclusion,  and  that  the 
decree  should  be  affirmed. 

Decree  affirmed,  with  costs. 


GHRI8TBNSEN  BNOINEERINO   CO.   t.   WESTINGHOUSB  AIR  BRAEB 

CO.  (two  cases). 

(Clrcnlt  Court  of  Appeals,  Second  Circuit    February  1,  1909.) 

1.  Patents— lH»Biwon«wT—IwjUHonow—SBBvicE8—CoifTEMPT. 

Where  a  copy  of  an  Injunction  issued  against  the  infringement  of  a 
patent  was  served  on  defendant's  attorneys,  and  a  copy  was  inclosed  In 
a  letter  properly  addressed  and  mailed  to  defendant,  snch  serrice  was 
sufficient  to  sustain  a  proceeding  for  contempt,  defendant  heing  bound 
by  the  injunction  if  actual  notice  thereof  was  acquired  by  it,  inde- 
pendent of  service. 

[Ed.  Note.-r-For  cases  in  point,  see  vol.  10,  Cent  Dig.  Contempt,  H  68- 
70;  TOL  27,  Cent  Dig.  InJuncUon,  ||  437,  445-447.] 

2.  SaICB— iNTBINOElfBNI^FlRDINOB. 

Where,  in  proceedings  against  defendant  for  contempt  in  selling  cer- 
tain valves  alleged  to  infringe  complainant's  patent  in  violation  of  an 
injunction,  complainant's  statemeDts  wero  based  on  information  derived 
from  the  parties  in  whose  possession  i .  •  infringing  valves  were  fonnd, 
and  defendant  did  not  deny  making  tne  sales,  the  trial  conrt  was  Justi- 
fied in  finding  that  the  valves  were  infringements, 

8.  Saicb— Contempt  Pboceeoinos— Notice. 

Where,  in  a  proceeding  to  punish  defendant  for  contempt  in  vio- 
lating an  injunction  restraining  the  infringement  of  a  patent,  notice  of 
the  commencement  of  such  proceedings  was  properly  given  to  defend- 
ant's solicitors,  and.  under  order  of  court,  a  notice  of  the  application 
for  attachment  and  a  copy  of  the  affidavits  to  be  used  thereon  were 
sent  to  defendant  by  registered  mail,  and  returned  marked  '^Refused," 
defendant  not  having  controverted  the  charge  of  contempt,  an  objec- 
tion that  the  notice  of  the  proceedings  was  not  properly  served  was 
unsustainable. 

4  Same— PuNiSHifENT— DisposrrioN  of  Fine— Review. 

Where  in  contempt  proceedings  a  part  only  of  the  fine  assessed 
against  defendant  was  awarded  to  the  complainant,  the  proceeding  was 
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reviewable  by  appeal,  though.  If  the  entire  fine  had  been  so  awarded, 
the  order  could  have  been  reviewed  only  on  writ  of  error. 

S.  Saii»— LiMrrATiozv  of  Awabd. 

Where,  In  a  proceeding  to  punish  defendant  for  contempt  in  violating 
an  injunction  restraining  infringement  of  a  patent,  the  court  found 
that  complainant  was  entitled  to  a  portion  of  the  fine,  only  so  much 
thereof  should  be  so  awarded  as  evidence  disclosed  would  be  sufficient 
to  reimburse  complainant  for  Its  expenses  necessarily  Incurred  In  pros- 
ecuting the  contempt  proceeding  and  loss  consequent  on  violation  of  In- 
junction. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 
For  opinion  below,  see  121  Fed.  662,  130  Fed.  736. 
See  128  Fed.  749. 

Wm.  A.  Jenner,  for  plaintiff  in  error. 
Frederic  H.  Betts,  for  defendant  in  error. 

Before  WALLACE.  TOWNSEND,  and  COXE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  These  cases  are  before  us  on  writs 
of  error  to  review  two  proceedings  in  contempt,  in  each  of  which 
the  order  of  the  court  below  adjudged  the  defendant,  in  an  equity 
suit  brought  to  restrain  the  infringement  of  a  patent,  guilty  of  con- 
tempt for  violation  of  an  interlocutory  injunction  restraining  such 
infringement.  The  two  cases  may  be  considered  together  conven- 
iently. 

The  order  in  the  first  proceeding  fined  the  defendant  $1,000,  and 
directed  one-half  of  the  fine  to  be  paid  to  the  clerk  of  the  court  for 
the  use  of  the  United  States,  and  one-half  to  the  complainant  in 
the  suit.  The  order  in  the  second  proceeding  fined  the  defendant 
$4,000,  and  directed  one-half  of  the  fine  to  be  paid  to  the  clerk  of 
the  court  for  the  use  of  the  United  States,  and  one-half  to  be  paid 
to  the  complainant. 

The  injunction  was  granted  October  18,  1901,  and  restrained  the 
defendant  from  making  or  selling  certain  automatic  air-brake  ap- 
paratus particularly  described  therein.  The  defendant's  principal 
place  of  business  was  in  Milwaukee,  Wis.,  but  it  had  an  office  and 
a  managing  agent  at  New  York  City.  A  copy  of  the  injunction 
was  duly  served  upon  its  solicitors  in  the  cause  by  the  complain- 
ant's solicitors,  October  21,  1901.  October  28,  1901,  the  solicitors 
for  the  complainant  sent  a  copy  of  the  injunction  to  the  defendant, 
inclosed  in  a  registered  letter  properly  addressed  to  the  defendant 
at  Milwaukee,  and  mailed  at  the  city  of  New  York,  with  postag 
prepaid.  In  July,  1902,  the  complainant,  having  been  informed 
that  the  defendant  had  sold  certain  valves  which  were  an  infringe- 
ment of  the  injunction  to  the  Boston  &  Maine  Railroad  Company, 
called  the  attention  of  the  defendant  to  the  fact,  and  sent  a  repre- 
sentative to  Concord,  N.  H.,  to  investigate.  One  of  the  valves 
found  there  which  had  been  sold  by  the  defendant  was  submitted 
to  experts,  and  pronounced  to  be  an  infringement  of  the  patent. 
In  December,  1902,  a  notice  of  an  application  for  an  attachment 
for  the  violation  of  the  injunction,  together  with  a  copy  of  the 
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moving  papers,  was  served  upon  the  defendant's  solicitors  by  the 
complainant's  solicitors.  These  papers  were  transmitted  by  the 
latter  to  the  counsel  of  the  defendant  at  Milwaukee,  and  their  con- 
tents were  communicated  by  him  to  the  manager  of  the  defendant 
there.  The  defendant  appeared  upon  the  hearing  of  the  application, 
and  filed  various  objections  to  the  proceedings.  The  court  found 
that  the  defendant  had  sold  four  of  the  infringing  valves  on  or  about 
July  21,  1902.  The  affidavits  introduced  by  the  defendant  in  op- 
position to  the  application  set  forth,  among  other  things,  in  sub- 
stance, that  the  infringing  devices  had  not  been  constructed  accord- 
ing to  the  directions  given  to  its  workmen,  that  its  workmen  were 
five  or  six  hundred  in  number  at  its  Milwaukee  shops,  and  that  the 
four  valves  had  "slipped  through  the  shop"  inadvertently.  In  de- 
ciding the  motion,  the  court  in  its  opinion  said : 

"The  defendant,  upon  the  record  here  presented,  must  be  acquitted  of 
any  deliberate  violation  of  the  order  of  the  court,  its  officers  having  given 
Instroctions  not  to  make  or  sell  such  structureB.  Nevertheless,  it  is  thought 
that  an  enjoined  defendant  should  take  such  steps  as  will  enforce  obedience 
to  its  instructions  on  the  part  of  its  employes.  This  motion  might  have 
been  avoided  had  proper  attention  been  given  to  the  notification  served  npon 
the  defendant  last  summer  that  infringing  valves  had  been  found  which  had 
been  sold  by  its  employte  since  injunction.** 

The  order  imposing  the  fine  was  entered  January  10,  1903. 

In  July,  1903,  the  complainant  learned  from  information  derived 
from  the  American  Car  &  Foundry  Company  that  the  defendant 
had  sold  to  that  company,  upon  an  order  given  July  26, 1902,  equip- 
ments embracing  the  infringing  valves  for  between  25  and  30  cars, 
which  were  delivered  to  that  company  on  the  28th  of  August,  1902, 
and  by  it  shipped  to  the  Denver  &  Northwestern  Railway  Com- 
pany in  April,  1903.  Thereafter  notice  of  a  second  application  for 
an  attachment  for  this  violation  of  the  injunction,  together  with 
copies  of  the  affidavits  upon  which  the  application  was  based,  was 
served  by  the  complainant's  solicitors  upon  the  defendant's  solic- 
itors. When  this  motion  came  up  for  hearing,  the  defendant's 
solicitors  appeared,  and  objected  that  such  service  was  unauthor- 
ized. Thereupon  the  court  made  an  order  directing  the  complain- 
ant's solicitors  to  serve  notice  of  the  application  for  an  attachment, 
and  a  copy  of  the  affidavits  to  be  used  thereon,  upon  the  defendant 
by  registered  mail.  Pursuant  to  this  order,  the  notice  and  a  copv 
of  the  affidavits  were  duly  mailed  to  the  complainant's  solicitors 
by  depositing  the  same  in  the  post  office  at  the  city  of  New  York, 
May  21,  1904,  in  a  registered  letter  properly  addressed  to  the  de- 
fendant, with  the  postage  thereon  prepaid.  This  letter  was  in- 
dorsed with  the  names  of  the  complainant's  solicitors.  On  May 
26th  the  letter  was  returned  to  the  complainant's  solicitors  by  the 
postmaster  with  the  official  indorsement  "Refused."  At  the  time 
and  place  of  hearing  mentioned  in  the  notice,  the  defendant's  so- 
licitors appeared,  and  filed  an  objection  as  follows : 

"The  undersigned,  solicitors  of  defendant  in  the  above-entitled  suit,  re- 
spectfully represent  to  the  court  that  they  are  not  authorized  to  accept 
serrlce  of  process  or  other  papers  in  criminal  contempt  proceedings  against 
the  defendant,  or  to  waive  any  rights  which  the  defendant  may  have  had 
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in  such  proceedings,  and  object  that  the  complainant  has  not  duly  served 
its  motion  for  attachment  In  the  pending  proceeding  upon  the  defendant, 
and  that  the  court  has  no  Jurisdiction  to  entertain  the  pending  proceeding 
because,  among  other  reasons,  the  defendant  has  not  been  brought  into 
court" 

The  affidavits  used  upon  the  hearing  contained  a  recital  of  the 
previous  proceedings  and  copies  of  the  moving  and  answering  affi- 
davits used  thereon,  besides  additional  affidavits  setting  forth  the 
facts  in  regard  to  the  further  infringement,  and  to  the  service  of 
the  motion  for  an  attachment,  which  have  been  referred  to.  In 
deciding  the  motion,  the  court  in  its  opinion,  among  other  things, 
said: 

**Thi8  Is  the  second  violation  of  the  same  injunction,  and  defendant  does 
not  offer  even  the  excuse  of  Inadvertency  which  it  presented  before." 

The  assignments  of  error  in  each  of  the  proceedings  assert  that 
the  court  erred  in  deciding  that  the  injunction  was  duly  served  on 
the  defendant,  in  deciding  that  the  defendant  had  infringed  the 
injunction,  in  deciding  that  proper  notice  to  the  defendant  of  the 
motion  for  attachment  had  been  given,  and  assert  that  the  court 
imposed  an  excessive  fine.  Various  other  errors  were  assigned,  but, 
as  they  have  not  been  argued,  it  is  unnecessary  to  refer  to  them. 

The  service  of  a  copy  of  an  injunction  upon  the  solicitors  for  the 
defendant  in  an  equity  suit  ordinarily  affords  sufficient  notice  to 
the  defendant,  and  should  be  deemed  equivalent  to  actual  notice 
to  the  defendant  of  the  contents.  It  is  the  duty  of  the  solicitor 
promptly  to  inform  his  client  of  the  contents  of  the  document,  and 
the  presumption  is  that  he  has  done  so.  If  it  should  appear  that 
he  has  not  done  so,  the  court  would  doubtless  acquit  the  defendant 
of  any  intentional  misconduct  in  a  proceeding  to  punish  him  for 
violating  the  order.  In  this  case  there  was  the  additional  presump- 
tion that  a  letter  properly  addressed  and  mailed  reached  its  desti- 
nation at  the  proper  time  and  was  duly  received  by  the  person  to 
whom  it  was  addressed.  This  is  a  presumption  of  fact  resting  upon 
the  consideration  that  the  post  office  is  a  public  agent  charged  with 
the  duty  of  transmitting  letters,  and  that  what  ordinarily  results 
from  the  transmission  of  a  letter  through  the  post  office  probably 
resulted  in  the  given  case ;  it  is  deduced  from  the  known  course  of 
business,  and  the  presumption  that  the  officers  of  the  postal  sys- 
tem have  discharged  their  duty.  Rosenthal  v.  Walker,  111  U.  S. 
185,  4  Sup.  Ct,  382,  28  L.  Ed.  395;  Kimberly  v.  Arms,  129  U.  S. 
512,  9  Sup.  Ct.  355,  32  L.  Ed.  764;  Henderson  v.  Carbondale  Coal 
&  Coke  Co.,  140  U.  S.  26,  11  Sup.  Ct.  691,  35  L.  Ed.  332;  Schutz  v. 
Jordan,  141  U.  S.  213,  11  Sup.  Ct.  906,  35  L.  Ed.  705.  According 
to  the  modern  practice,  actual  service  of  an  injunction  upon  the 
person  sought  to  be  restrained  is  not  requisite  to  lay  the  founda- 
tion of  a  proceeding  against  him  for  contempt.  The  authorities 
are  collected  in  Rapalje  on  Contempt,  §  46,  where  the  author,  after 
referring  to  some  conflict  in  the  cases,  uses  this  language : 

''The  weight  of  authority,  however,  and  in  our  Judgment  the  better  opin- 
ion, is  that  a  defendant  against  whom  an  Injunction  la  Issued,   who  has 
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actual  notice  thereof,  will  be  bound  thereby,  although  the  same   Ib  nnt 
served  upon  him." 

In  re  Lennon,  166  U.  S.  548,  554,  17  Sup.  Ct  658,  41  L.  Ed.  1110,^ 
the  court  said : 

"To  render  a  person  amenable  to  an  injunction,  it  is  neither  necessaiy 
that  he  should  have  been  a  party  to  the  suit  in  which  the  injunction  was 
iHsued,  nor  to  have  been  actually  served  with  a  copy  of  it*  so  long  as  be 
api>ears  to  have  had  actual  notice/' 

In  deciding  that  the  defendant  had  violated  the  injunction,  the 
court  necessarily  passed  upon  the  questions  whether  the  defendant 
had  sold  the  valves,  and  whether  the  valves  were  an  infringement 
of  the  complainant's  patent.  Upon  writ  of  error  the  court  cannot 
review  questions  of  fact.  Its  review  is  confined  to  questions  of 
law  only.  This  is  the  rule  when  contempt  proceedings  are  under 
review.  In  re  Debs,  164  U.  S.  5G4,  15  Sup.  Ct.  900,  39  L.  Ed.  1092; 
Besette  v.  Conkey  Co.,  194  U.  S.  334,  24  Sup.  Ct.  665,  48  L.  Ed. 
997. 

The  affidavits  did  not  contain  any  positive  statements  of  the  sale 
of  the  valves  by  the  defendant,  but  the  statements  were  founded 
upon  information  de/ived  from  the  parties  in  whose  possession  the 
valves  were  found.  The  defendant  did  not  deny  making  the  sales. 
There  was  certainly  sufficient  evidence  to  justify  the  court  in  find- 
ing that  the  valves  were  infringing  valves,  and  this  court  cannot 
enter  upon  an  inquiry  as  to  its  weight  or  conclusiveness. 

The  question  whether  notice  of  the  motion  for  an  attachment 
had  been  properly  given  to  the  defendant  was  not  raised  by  the 
objections  taken  in  the  first  proceeding,  and  need  not  be  considered. 
In  Matter  of  Nichols,  64  N.  Y.  62.  In  the  second  proceeding,  how- 
ever, the  objection  was  raised.  It  may  be  conceded  that  generally 
the  rule  obtains  that,  before  a  party  will  be  punished  for  contempt. 
it  must  appear  that  he  has  been  personally  served  with  notice  of 
the  application.  The  precedents,  however,  are  not  unanimous.  In 
Encyclopaedia  of  Pleading  &  Practice,  vol.  4,  p.  783,  the  text  states 
the  rule  as  follows: 

"While,  from  the  character  of  contempt  proceedings,  the  order  to  show 
cause  is  the  most  natural  and  ordinary  process  of  reaching  the  offender, 
and  most  in  vogue  under  American  practice,  nevertheless  the  court  will  issue 
an  attachment  without  an  order  nisi  where  one  is  present  in  court,  and. 
with  full  knowledge  of  an  order  passed,  is  guilty  of  disobedience ;  or  against 
an  officer  of  the  court  failing  to  comply  with  its  mandates,  such  officer  being 
presumed  to  be  always  before  the  court" 

In  Zimmerman  v.  Zimmerman,  14  N.  Y.  Supp.  444,  the  Supreme 
Court  of  New  York  held  that  service  on  the  attorney  of  the  partv 
was  sufficient.  In  Petrie  v.  The  People,  40  111.  334,  344,  it  was 
objected  that  the  defendant  had  not  been  served  with  any  notice 
of  the  application  prior  to  the  issuance  of  the  attachment,  and  it 
was  held  that  as  the  defendant  was  fully  aware  of  the  order  which 
he  was  charged  with  having  violated,  and  knew  he  was  in  default 
under  it,  and  subject  to  attachment  for  contempt  for  noncompli- 
ance, service  was  unnecessary.  In  Eureka  Lake  Co.  v.  Yuba 
County,  116  U.  S.  410,  6  Sup.  Ct.  429,  29  L.  Ed.  671,  it  was  decided 
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that  when  a  court,  having  acquired  jurisdiction  of  a  cause  and  the 
parties  to  it,  issues  an  order  upon  one  of  the  parties  to  show  cause 
why  he  should  not  be  punished  for  contempt  in  disobeying  a  tem- 
porary restraining  order  of  injunction  made  in  the  cause,  and  he 
conceals  himself  to  evade  service  of  a  process,  the  court  may,  on 
proper  return  of  the  facts,  direct  service  of  the  order  to  show  cause 
to  be  made  on  his  attorney  of  record,  and,  after  due  service  there- 
of, may  proceed  to  hear  the  order  to  show  cause,  and  to  adjudicate 
the  same.    The  court  in  its  opinion  said : 

•To  deny  the  power  of  calling  on  a  concealed  corporation  through  lt« 
chosen  attorney  of  record  In  a  suit  to  appear  and  answer  to  a  charge  of 
contempt  for  disobeying  the  orders  of  the  court  duly  entered  in  that  suit, 
would  be  to  deny  It  the  power  of  Tindicating  Its  authority  and  enforcing 
obedience  to  its  lawful  commands  against  a  party  personally  subject  to  its 
Jurisdiction.'' 

These  authorities  show  that  it  is  not  indispensable  that  the  party 
proceeded  against  be  actually  served  with  notice  of  the  application 
for  the  attachment.  In  the  present  case  the  presumption  that  its 
solicitors  gave  it  prompt  notice  of  the  application  of  which  they 
had  been  notified  has  as  much  force  as  the  presumption  that  they 
gave  the  defendant  notice  of  the  injunction ;  and  the  presumption 
also  obtains,  from  the  proper  mailing  of  notice  of  the  application 
to  the  defendant,  that  it  had  an  opportunity  to  acquaint  itself  of 
the  contents.  If  the  defendant  chose  to  refuse  to  receive  the  reg- 
istered letter  which  had  been  sent  to  it,  it  was  in  no  better  posi- 
tion to  raise  the  objection  which  has  been  urged  than  a  party 
would  be  who  had  concealed  himself  to  avoid  service.  As  a  mat- 
ter of  fact,  it  cannot  be  doubted  that  the  defendant  had  a  sufficient 
opportunity  to  appear  and  controvert  the  charge  of  contempt.  In- 
stead of  doing  this,  it  contented  itself  with  opposing  the  application 
upon  purely  technical  grounds.  We  think  the  objection  was  not 
well  taken,  and  the  assignment  of  error  is  not  valid. 

The  contention  of  the  defendant  that  the  fines  were  excessive 
involves  a  review  of  the  judicial  discretion  exercised  by  the  court 
below,  and  the  rule  is  that  decisions  of  that  character  will  not  be 
reversed  unless  it  is  manifest  that  they  have  proceeded  upon  wronp 
principles  or  that  the  discretion  has  been  abused.  Proceedings  of 
contempt  are  of  two  classes:  Those  prosecuted  to  preserve  the 
power  and  vindicate  the  dignity  of  the  courts  by  punishing  the 
contemnor,  and  those  prosecuted  to  compel  observance  and  redress 
the  violation  of  orders  or  decrees  made  in  behalf  of  a  party  to  an 
action  pending  before  the  court.  The  former  are  punitive  and 
essentially  criminal  in  their  nature,  and  the  government,  the  courts, 
and  the  people  are  interested  in  their  prosecution.  The  latter  are 
civil,  remedial,  and  coercive  in  their  nature,  and  the  parties  chiefly 
interested  in  their  conduct  and  prosecution  are  the  individuals 
whose  private  rights  and  remedies  they  are  necessary  to  redress. 
The  intentional  violation  of  an  injunction  by  a  party  to  the  cause 
is  an  act  in  defiance  of  the  authority  of  the  court  and  in  derogation 
of  the  rights  of  the  adverse  party,  and  a  prosecution  for  contempt 
in  such  case  may  partake  of  both  a  punitive  and  a  remedial  char- 
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acter.  The  proceeding  is  not  one  to  enforce  the  criminal  laws,  but 
is  one  of  a  quasi  criminal  nature.  If  the  adjudication  imposes  a 
fine  on  the  contemnor  in  favor  of  the  government,  it  is  a  criminal 
judgment;  if  it  imposes  a  fine  in  favor  of  the  adverse  party,  in 
reparation  of  the  loss  which  has  been  occasioned  him  by  the  act 
of  the  contemnor,  it  is  a  civil  judgment.  If  the  fines  in  the  present 
case  had  been  imposed  solely  in  favor  of  the  government,  the  ques- 
tion whether  they  were  reasonable  or  excessive  in  amount  would 
be  so  largely  one  of  the  discretion  of  the  court  below  that  we 
should  not  feel  justified  in  disturbing  them.  Different  judges  and 
different  tribunals  may  well  reach  different  views  in  deciding,  upon 
the  same  state  of  facts,  whether  a  given  penalty  is  an  adequate,  or 
a  moderate,  or  an  excessive  punishment  for  an  offense,  and,  be- 
cause the  correct  measure  of  the  punishment  cannot  be  ascer- 
tained by  any  fixed  criterion,  a  reviewing  tribunal  should  interfere 
only  in  an  extreme  case.  Rogers  Manufacturing  Co.  v.  Rogers, 
38  Conn.  121;  The  People  v.  Delvecchio,  18  N.  Y.  352;  Myers  v. 
The  State,  46  Ohio,  473,  22  N.  E.  43,  16  Am.  St.  Rep.  638.  The 
defendant  was  a  large  manufacturing  corporation.  It  had  in- 
fringed a  patent  of  sufficient  importance  to  induce  it  to  contest  its 
liability  in  an  expensive  litigation,  and,  when  defeated  in  the  Cir- 
cuit Court,  to  prosecute  an  appeal  to  the  Circuit  Court  of  Appeals, 
where  it  was  again  defeated.  Its  officers  were  presumably  men  of 
sufficient  intelligence  and  business  experience  to  appreciate  their 
obligations  to  respect  and  observe  the  mandate  of  the  court,  and 
to  apprehend  the  probable  consequences  of  neglect  or  evasion  or 
contumacy.  In  the  first  proceeding  the  violation  of  the  injunc- 
tion may  not  have  been  a  willful  in  the  sense  that  it  was  a  delib- 
erate act ;  but  upon  what  consideration  can  this  court  say,  in  view 
of  the  fact  that  the  defendant  had  failed  to  exert  proper  supervi- 
sion over  those  in  its  employ,  that  the  fine  was  excessive?  In  the 
second  proceeding  the  court  below  was  certainly  not  without  jus- 
tification in  considering  that  the  violation  of  the  injunction  had  not 
been  inadvertent.  It  was  not  such  a  trivial  violation  as  would 
have  been  likely  to  be  accidental.  The  silence  of  the  defendant, 
and  its  attitude  in  meeting  the  charges  against  it  by  merely  tech- 
nical objections,  were  quite  properly  taken  into  consideration  in 
fixing  the  amount  of  the  fine  and  in  disciplining  it  for  its  contu- 
macy. 

We  entertain  some  doubt  whether  we  are  at  liberty  to  review 
that  part  of  the  orders  by  which  half  of  the  fine  imposed  upon  the 
defendant  was  awarded  to  the  complainant.  Although  the  orders 
do  not  in  terms  recite  that  this  half  of  the  fine  was  awarded  as  a 
compensation  to  the  complainant  for  the  loss  and  expense  to  which 
it  had  been  put  in  obtaining  evidence  and  prosecuting  the  con- 
tempt proceedings,  we  assume  that  this  was  the  meaning  of  the 
orders.  If  the  whole  fine  had  been  awarded  to  the  complainant, 
the  orders  could  not  have  been  reviewed  on  writ  of  error,  and  could 
only  be  reviewed  upon  an  appeal  from  the  final  decision  in  the 
cause.  It  was  held  by  the  Supreme  Court  (Re  Christensen,  194  U. 
S.  458,  24  Sup.  Ct.  725),  48  L.  Ed.  1072)  that  because  the  fine  (in 
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the  first  proceeding)  was  imposed  in  part  in  vindication  of  the  au- 
thority of  the  court,  this  feature  of  the  judgment  dominated  the 
proceeding,  and  fixed  its  character  as  one  which  was  reviewable 
by  this  court  upon  a  writ  of  error  as  a  final  decision  in  a  proceed- 
ing of  a  criminal  nature.  The  court  did  not  suggest  that  the  part 
which  was  not  pimitive  could  be  re-examined,  and  the  question 
was  not  before  the  court.  Nevertheless  we  derive  the  impression 
from  the  opinion  that  it  was  not  the  meaning  of  the  court  that 
there  should  be  a  partial  review  only,  and  that  the  court  regarded 
the  whole  proceeding  as  open  to  review,  because  it  was  one  which 
was  to  be  regarded  as  having  for  its  primary  though  not  its  sole 
purpose  the  vindication  of  the  authority  of  the  court. 

This  court  had  occasion  to  consider  the  propriety  of  such  an 
order  in  Gary  Manufacturing  Co.  v.  Acme  Flexible  Clasp  Co.,  108 
Fed.  873,  48  C.  C.  A.  118.    In  that  case  we  said : 

"The  power  of  the  Circuit  Court  to  direct  the  paymeut  of  part  or  all  of 
the  fine  to  the  complainant  In  an  application  for  contempt,  as  a  compen- 
patlon  for  his  time  and  outlay  In  prosecuting  the  application,  has  been  rec- 
ognized often  in  the  Circuit  Courts,  especially  in  this  circuit,  and  In  practice 
Is  a  power  which  ought  to  be  exercised  when  the  expense  and  trouble  to 
which  the  complainant  has  been  subjected  justified  Its  exercise.** 

Some  of  the  adjudged  cases  in  which  the  practice  has  been  sanctioned 
are  cited  in  the  opinion  in  that  case.  There  are  cases  in  which  the 
court  upon  the  hearing  may  be  able,  from  the  depositions  and  from  the 
character  of  the  proceeding,  to  award  the  complaining  party  a  sum 
which  will  not  exceed  a  fair  indemnity,  and  in  which  it  may  be  proper 
to  do  so  without  incurring  the  expense  of  a  reference  to  a  master  or  the 
taking  of  further  proof.  In  Macaulay  v.  White  Sewing  Machine  Co. 
(C.  C.)  9  Fed.  698,  Judge  Blatchford  directed  the  defendant  to  pay  a  fine 
of  $250,  "to  go  to  the  plaintiff  towards  his  expenses  and  counsel  fees 
about  this  motion."  In  re  North  Bloomfield  Gravel  Mining  Company 
(C.  C.)  27  Fed.  795,  Sawyer,  C.  J.,  in  imposing  a  fine  of  $1,500,  direct- 
ed that  the  whole  be  paid  to  the  complainant,  "as  a  compensation,  in 
part,  for  the  large  expenses  that  must  have  been  incurred  in  procuring 
evidence  and  prosecuting  this  proceeding  for  contempt."  In  Ready 
Roofing  Co.  V.  Taylor,  15  Blatchf.  94,  Fed.  Cas.  No.  11,613,  the  order 
adjudging  the  defendant  guilty  of  contempt  directed  an  account  to  be 
taken  by  a  master  of  the  damages  caused  by  the  act  of  the  defendants, 
and  then  fined  them  in  that  amount,  together  with  the  costs  of  the  pro- 
ceeding. In  Doubleday  v.  Sherman,  8  Blatchf.  45,  Fed.  Cas.  No.  4,020, 
the  defendant  was  fined  in  the  sum  of  $3,703,  part  of  the  amount  being 
the  taxed  cost  of  the  proceeding,  and  the  balance  for  solicitors'  and 
counsel's  fees  and  disbursements,  which  had  been  ascertained  upon 
a  reference.  In  Searls  v.  Worden  (C.  C.)  13  Fed.  716,  the  court 
awarded  the  proved  expenses  of  the  complainant,  but  refused  to  allow 
a  counsel  fee  which  had  been  charged  of  $1,000,  Judge  Brown  (now 
Mr.  Justice  Brown)  saying,  "I  am  not  disposed,  however,  to  impose  up- 
on the  defendants  the  burden  of  paying  the  fees  of  complainant's  coun- 
sel, brought  here  from  a  distance  to  press  this  motion."  In  re  Tift 
(D.  C.)  11  Fed.  463,  the  court  allowed  the  complaining  party  $1,000 
''in  reimbursement  of  the  expenses  and  trouble"  of  the  contempt  pro- 
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ceeding.  In  Wells,  Fargo  &  Co.  v.  Oregon  Railway  &  Navigation  Ca 
(C.  C.)  19  Fed.  20,  the  court  ordered  a  reference  to  a  master  to  ascer- 
tain what  loss,  expense,  or  injury  the  plaintiff  had  sustained  by  reason 
of  the  misconduct  of  the  defendant,  "with  a  view  of  enabling  die  court 
to  impose  by  way  of  punishment  a  corresponding;  penalty  on  3ie  defend- 
ant for  the  benefit  of  the  plaintiff."  In  Indianapolis  Water  Co.  v. 
American  Straw  Board  Co.  (C.  C.)  76  Fed.  972,  the  court  ordered  the 
fine  to  be  paid  to  the  clerk  for  the  use  of  the  complainant,  and  fixed  the 
amount  at  $250,  "as  a  moderate  allowance  for  solicitor's  fees,"  together 
with  taxable  costs. 

It  will  thus  be  seen  that  the  practice  has  not  been  uniform,  and  that 
in  some  of  the  adjudged  cases  the  award,  like  that  in  the  present  case, 
was  for  a  round  sum,  not  based  upon  any  proved  items  of  loss  or  ex- 
pense, but  apparently  intended  to  cover  probable  loss  and  expenses.  It 
is  obvious  that  a  fine  exceeding  the  indemnity  to  which  the  complainant 
is  entitled  is  purely  punitive,  and,  notwithstanding  the  foregoing 
precedents  to  the  contrary,  we  think  that  when  it  is  imposed  by  way 
of  indemnity  to  the  aggrieved  party  it  should  not  exceed  his  actual  loss 
incurred  by  the  violation  of  the  injunction,  including  the  expenses  of 
the  proceedings  necessitated  in  presenting  the  offense  for  the  judg- 
ment of  the  court.  We  are  also  of  the  opinion  that  when  the  fine  is  not 
limited  to  the  taxable  costs  it  should  not  exceed  in  amount  the  loss  and 
expenses  established  by  the  evidence  before  the  court.  Unless  it  is 
based  upon  evidence  showing  the  amount  of  the  loss  and  expenses,  the 
amount  must  necessarily  be  arrived  at  by  conjecture,  and  in  this  sense 
it  would  be  merely  an  arbitrary  decision.  Another  reason  why  it  should 
be  based  upon  evidence  is  that  otherwise  the  question  of  its  reasonable- 
ness cannot  be  re-examined  upon  an  appeal  from  a  final  decree  in  the 
cause,  and  the  appellate  court  would  have  to  treat  the  fine  as  a  purely 
arbitrary  one,  or  deny  to  the  appellant  his  right  of  review. 

The  orders  under  review  did  not  proceed  upon  any  estimate  of  the 
actual  loss  or  expenses  which  the  complainant  had  incurred  made  from 
the  evidence  before  the  court,  and  for  this  reason  we  think  they  were 
erroneous.  It  may  be  that  the  sum  directed  to  be  paid  to  the  com- 
plainant in  the  first  proceeding  was  not  excessive  in  amount,  but  wheth- 
er it  .was  or  was  not,  and  how  much  of  it  was  intended  to  cover  the 
expenses  of  the  proceeding,  and  how  much  the  loss  directly  suffered 
by  the  violation  of  the  injunction,  can  only  be  conjectured.  The 
amount  directed  to  be  paid  to  the  complainant  m  the  second  proceeding 
is  so  large  that  it  is  difficult  to  believe  that  it  was  not  excessive.  It  fol- 
lows that,  although  so  much  of  the  orders  as  directs  the  payment  of 
half  of  the  fine  to  the  clerk  for  the  use  of  the  United  States  should  be 
affirmed,  that  part  which  directs  the  payment  of  half  to  the  complainant 
should  be  reversed,  with  instructions  to  the  court  below  to  take  evidence 
and  order  payment  to  the  complainant  of  such  sum  only  as  may  be 
found  to  be  a  sufficient  indemnity. 

The  orders  are  accordingly  affirmed  in  part  and  reversed  in  part, 
with  instructions  to  the  Circuit  Court  to  proceed  conformably  to  this 
opinion. 
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OLBVBLAND  PNEUMATIC  TOOL  GO.  et  aL  ▼•  CHICAGO  PNEUMATIC 

TOOL  CO. 

(Circalt  Court  of  Appeals  Third  arcnlt    March  6,  1900.) 

No.  86L 

PATBHTS— iNTBTNOEMVlfT— PnKUMATIO    TOOL. 

The  Beyer  patent,  Na  687,629,  for  a  pneumatic  tool,  aa  construed  and 
limited  by  prior  adjudication,  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania. 
Hector  T.  Fenton  and  E.  Hayward  Fairbanks,  for  appellants, 
John  R.  Bennett,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judge. 

DALLAS,  Circuit  Judge.  The  specification  by  which  it  is  averred 
that  "the  Circuit  Court  erred,  for  want  of  jurisdiction,  in  making  the 
order  appealed  from,"  is  not  sustained;  but  while  it  is  proper,  and 
perhaps  requisite,  that  this  should  be  stated,  it  is  not  necessary  to  en- 
large upon  the  question  of  jurisdiction,  for  we  are  of  opinion  that, 
upon  the  merits,  the  preliminary  injunction  which  was  granted  by 
the  court  below  should  not  have  been  awarded. 

This  suit  was  begun  by  bill  of  complaint  chargfing  the  defendants 
below  (appellants  here)  with  infringement  of  claims  42,  45,  46,  47, 
and  48  of  patent  No.  537,629,  dated  April  16,  1895,  issued  to  Joseph 
Boyer,  for  a  ''pneumatic  tool."  These  claims  were  before  this  court 
in  the  case  of  Boyer  v.  Keller  Tool  Company,  127  Fed.  130,  62  C.  C. 
A.  244,  and  the  opinion  which  was  then  delivered  renders  any  ex- 
tended discussion  of  them  now  unnecessary.  Their  validity  was  up- 
held, but  they  were,  of  necessity,  very  narrowly  construed.  Among 
others,  a  certain  British  patent  was  set  up  as  an  anticipation,  and 
as  to  it  the  court  said : 

Tt  is  to  be  noted  that  the  pressure  supply  in  the  TjOW  Is  conducted  the 
same  as  in  the  Boyer,  through  the  grasping  portion  of  the  handle,  and  is  con- 
trolled hy  a  valve  so  placed  as  to  be  opened  and  shut  by  the  finger  of  the  work- 
man. The  only  distinction  is  as  to  its  position,  and  this  is  a  narrow  one. 
It  is  not  located,  in  our  judgment,  in  the  grasping  portion  of  the  handle,  as 
la  required  by  the  claims  in  suit,  but  beyond  it,  in  a  distinct  recess  or  cham- 
ber of  the  tool  body,  specially  fashioned  to  receive  and  hold  it  *  *  * 
This  distinction,  in  our  Judgment,  is  sufficiently  material  to  sustain  the  nor- 
elty  of  the  plaintiff's  device,  and  relieve  it  from  the  charge  of  having  been 
anticipated  by  this  reference  any  more  than  by  any  of  the  others." 

We  need  not  reconsider  the  question  of  anticipation  upon  the  ad- 
ditional evidence  which  was  introduced  in  this  case.  The  court  below 
did  not  refer  to  it  with  particularity,  but  contented  itself  with  saying 
that  no  additional  facts  had  been  shown  to  qualify  the  conclusiveness 
of  our  decision  in  the  case  of  the  Keller  Company;  and  the  correct- 
ness of  this  statement  may  be  assumed,  for  our  present  judgment 
will  be  rested  wholly  upon  the  ground  of  noninfringement. 

A  device  which,  if  existent  before  the  making  of  a  patented  inven- 
tioni  would  not  anticipate  it,  cannot,  if  made  after  the  issue  of  the 
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patent,  be  said  to  infringe  it ;  and  we  perceive  no  material  diflFerence 
between  the  Low  tool,  which,  as  we  have  seen,  was  found  not  to 
be  an  anticipation,  and  those  of  the  appellants.  The  distinction  upon 
which  alone  the  patent  was  sustained  related  solely  to  the  position 
of  the  valve,  which,  in  the  Low,  "was  not  located  *  *  *  in  the 
grasping  portion  of  the  handle,  as  required  by  the  claims  in  suit, 
but  beyond  it,  in  a  distinct  recess  or  chamber  of  the  tool  body,  spe- 
cially fashioned  to  receive  and  hold  it";  and  this  distinction  is  quite 
as  apparent  in  the  tools  of  the  appellants  as  in  that  of  Low.  Their 
valve  is  not,  it  is  true,  located  at  the  same  point  as  his,  but  it  is 
placed,  nevertheless,  in  a  chamber  specially  fashioned  in  a  projection 
which,  though  connected  with  the  grasping  portion  of  the  handle,  is 
no  more  a  part  of  it  than  is  Low's  recess  portion  of  the  tool  body; 
and  the  fact  that  the  valve  chamber  in  the  one  case  is  at  the  upper, 
while  in  the  other  it  is  at  the  lower,  end  of  the  handle,  is  immaterial 
The  court  below  erred,  we  think,  in  not  giving  controlling  effect 
to  that  portion  of  the  former  opinion  of  this  court  to  which  we  have 
especially  referred,  and  for  that  reason  the  decree  appealed  from 
must  be,  and  it  hereby  is,  reversed* 


BRILL  et  aL  ▼.  PBGKHAM  MFO.  GO. 
(Circait  Court  of  Appeals,  Second  Circuit    January  0,  1905.) 

Na  20L 

Patewts— VALionr— Cab  Tbuoks. 

An  order  granting  a  preliminary  Injunction  against  InfrlngemeDt  of 
the  Brill  patents,  Nob.  627,888  and  027,900,  for  a  car  truck,  reversed 
on  the  authority  of  a  decision  of  an  appellate  court  adjudging  such  pat- 
ents Invalid. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 
For  opinion  below,  see  129  Fed.  139. 

Charles  H.  Duell,  for  appellant. 

Edmund  Wetmore  and  Francis  Rawle,  for  appellees. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  Upon  the  authority  of  North  Jersey  Street 
Railway  Company  v.  John  A.  Brill  (decided  by  the  Circuit  Court  of 
Appeals  for  the  Third  Circuit  on  January  4, 1906)  134  Fed.  680,  the 
order  granting  an  injunction  is  reversed,  with  costs. 
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MANHATTAN  GENERAL  CONST.  CO.  T.  HBMOS-UPTON  Ca 

(Gircnit  Court,  B.  D.  Pennsylyania.     February  0,  1905.) 

1.  Patents— CoNSTBUonoN— Method  Patent. 

A  patent  for  a  method  of  maintaining  a  constant  electric  current  in  an 
alternating  current  circuit,  in  which  there  are  translating  devices  In 
series,  is  not  limited  by  the  description  therein  of  an  apparatus  for  prac- 
ticing such  method,  which  must  be  taken  as  merely  illustrative. 

9L  Saice— Method  ob  Process— Patents. 

To  support  a  process  or  method  patent  there  must  be  a  tangible 
product,  or  a  change  in  character  or  quality  brought  about,  and  not  sim- 
ply a  principle  or  result  underlying  or  involved  in  certain  mechanical  or 
electrical  means  or  steps.  Telephone  cases,  126  U.  S.  1,  8  Sup.  Ct  778,  81 
L.  Ed.  863,  dlsUnguished. 

rEd.  Note. — For  cases  in  point,  see  vol.  88,  Cent  Dig.  Patents,  %%  6,  7.] 

t,  Saice— Method  of  Reoulatino  Electbio  Current. 

The  Bak^r  patent.  No.  684,165,  for  a  method  of  regulating  electric  dr- 
.  cults,  is  void,  as  being  merely  for  an  operative  theory,  and  one  which.  If 
sustained,  would  monopolize  every  means  by  which  such  theory  may  be 
utiUzed  or  applied. 

4b  Same— Mbohanicai«  Patent^Abstraotion 

Where  no  concrete  conception  can  be  worked*  out  of  a  claim  for  a  me- 
chanical patent,  nothing,  indeed,  but  an  ill-defined  principle  of  construc- 
tion, the  only  key  to  which  is  the  abstract  result  to  be  attained,  it  cannot 
be  sustained. 

[Bd.  Note.— For  cases  in  point,  see  vol.  88»  Cent  Dig.  Patents,  If  7,  9.] 

i.  Same— Specifications— How  Fab  Received  to  Reicedt  Ciajms. 

a  claim  for  a  mechanical  or  apparatus  patent,  otherwise  invalid  as  an 
abstraction,  will  not  be  sustained  by  reference  to  the  specifications,  wh^ro 
it  not  only  gote  far  beyond  anything  which  Is  there  suggested,  but  fiUls 
to  re^et  to  that  which  Is  admittedly  a  dlBtinguishing  feature  of  the  In* 
vention  upon  which  its  novelty  is  made  to  depend. 

6.  8^  inc— Limitations  Imposed  bt  Sepabate  Specific  Ciaim. 

While  an  invention  is  undoubtedly' to  be  regarded  as  residing  in  a  tftmc- 
ture  of  the  same  general  character  as  that  which  is  described  in  the 
specifications,  to  which  the  inventor  is  to  be  confined,  this  does  not  re- 
strict him  to  the  particular  form  to  which  prominence  ia  there  given, 
where  it  is  evident  that  he  had  variations  of  it  in  mind,  and  has  formu- 
lated a  claim  in  broad  terms  to  cover  them ;  the  particular  form  having 
also  been  made  the  subject  of  a  separate  claim. 

7.  Same— DiscLAiMEB  afteb  Issue— Purpose  and  Bffbot  of— Pbiob  Abt— Ad- 

mission. 

The  purpose  of  a  disclaimer  after  issue  is  to  take  out  of  a  patent  that 
which  has  been  mistakenly  or  inadvertently  included  in  it,  by  which  it  is 
made  too  broad.  It  must  be  of  some  distinctive  and  separable  mattes, 
and  may  be  made  use  of  to  avoid  the  effect  of  having  included  more  de- 
vices than  could  properly  be  the  subject  of  one  patent,  or  to  remove  an 
ambiguity.  Matters  so  disclaimed  cease  to  be  a  part  of  the  invention,  and 
the  patent  is  to  be  construed  as  though  they  had  never  been  Included  in 
it  They  are  not,  however,  to  be  taken  as  admitted  to  have  been  a  part 
of  the  prior  art 

8.  Same— Validitt   and    Infbinoement— Rsouultob   iob  Abo   Light   Cib- 

cuits. 

The  Baker  patent,  No.  684,840,  for  a  r^rulating  device  for  arc  lamp 
circuits,  claim  1,  Is  void  as  too  broad  and  abstract  in  its  terms.  Claim  4 
was  not  anticipated  by  anything  in  the  prior  art,  but  covers  a  device 
of  greater  simplicity  and  a  greater  range  of  effectiveness  than  any  pre- 
viously known,  and  discloses  patentable  inventioiL     Such  claim  Is  not 
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conflned  to  the  spedfie  device  described  In  the  tpecUlcatloiit  whldi  f» 
UlfutretiTe  only  eo  f ar  as  said  claim  is  concerned,  but  corere  any  other 
derice  of  the  same  general  character,  and  which  comes  within  the 
terms  of  the  claim,  and  operates  on  the  same  principle  as  that  shown; 
nor  was  it  limited  by  the  amendment  of  the  q>eciflcation  made  in  the 
Patent  Office  tn  relation  to  the  description  of  such  derice.  As  so  oon- 
stmed,  also  held  infringed* 

It  Same— CoNsnuonoN  of  Glaiics— Amendiobiit  ov  Bfboifioatiow, 

Claims  of  a  patent  are  to  be  taken  as  they  read,  and  are  not  limited 
by  an  amendment  of  the  q>eciflcatlon  more  particularly  describing  the 
derice  shown  in  the  drawings  to  meet  objections  of  the  Patent  Office, 
where  the  claims  themselyes  are  left  unchanged. 

lOi  Samb— Othsb  OoRTKifPOBAinBouB  Patbhts  bt  Samb  Irtbbtob, 

An  toTention  covered  by  a  patent  is  not  necessarily  to  be  cut  down  by 
the  fact  that,  while  the  application  tor  it  was  pending  in  the  Patent  Of- 
fice, other  applications  were  brought  forward  nom  time  to  time  by  the 
same  tnyentor,  representing  different  developments  of  the  same  idea; 
all  being  allowed  and  issued  the  same  day. 


In  Equity.  Suit  for  infringement  of  letters  patent  No.  684,165 
for  a  method  of  regulating  electric  circuits,  and  No.  684,340  for  a 
regulating  device  for  arc  lamp  circuits,  both  granted  to  Malcolm 
H.  Baker,  October  8,  1901.    On  final  hearing. 

Thomas  B.  Kerr  and  Richard  N.  Dyer,  for  complainant 
Joseph  C.  Fraley,  for  defendant. 

ARCHBALD,  District  Judge.*  The  difficulty  in  the  use  of  the 
alternating  current  for  electric  lighting,  in  a  circuit  with  arc  lamps 
in  series,  lies  in  the  fact  that  the  potential  of  the  current  having 
necessarily  to  be  kept  constant,  at  the  maximum  required  for  the 
full  number  of  lamps,  as  these  are  severally  turned  off  one  by  ope 
there  is  an  accumulation  of  pressure,  due  to  the  varying  decrease  of 


resistance,  which  is  destructive  to  the  apparatus  employed. '  The 
means  proposed  to  meet  and  obviate  this  in  the  patents  in  suit  is  the 
insertion  in  the  circuit  in  series  with  the  lamps  of  a  reactance  de- 
vice, consisting  of  an  induction  coil  and  core,  which  are  drawn  to- 
gether by  the  varying  magnetic  pull,  as  the  energy  of  the  current  is 
mcreased  by  the  cutting  out  of  lamps,  this  being  counterbalanced 


t  Specially  assigned. 
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by  an  opposing  mechanical  force,  consisting,  as  portrayed  in  the 
patents,  of  a  lever  and  weight,  the  whole  being  so  co-ordinated  and 
arranged  bv  means  of  a  critical  angle  given  to  the  lever  (empirically 
determined  according  to  the  number  of  lamps  and  the  amperage  of 
current  employed)  that  the  core  is  always  in  position  to  success- 
fully choke  off  or  release  the  current  to  the  extent  required.  The 
defendants  make  use  of  a  similar  core  and  coil,  but  the  latter  is  hung 
vertically  on  a  rigid  arm  like  a  pendulum,  and  operates  as  a  coun- 
terbalance by  its  own  weight,  an  equilibrium  between  the  magnetic 
pull  and  the  force  of  gravitation  being  found  in  the  increasing  effect 
of  the  latter  as  the  coil  is  drawn  upwards  away  from  the  perpen- 
dicular in  the  arc  of  a  circle.    It  is  denied  that  this  infringes  either 


of  the  complainants'  patents,  except  as  they  are  given  an  unwar- 
ranted breadth  of  construction;  and  the  novelty  of  the  invention 
which  they  cover  is  also  contested,  outside  at  least  of  the  special 
and  peculiar  features  which  are  there  described.  These,  then,  are 
the  issues  presented  for  determination. 

The  patents  relied  upon  were  both  granted  to  the  complainants, 
as  assip^ees  of  Malcolm  H.  Baker,  the  inventor,  October  8,  1901 ; 
one  bemg  for  the  method  of  regulation,  and  the  other  for  the  me- 
chanical apparatus  or  means  by  which  it  is  accomplished,  the  speci- 
fications of  the  two  being  substantially  the  same,  the  result  of  a 
divided  application.  The  method  patent  has  four  claims,  differing 
somewhat  in  phraseology  and  breadth,  but  with  no  practical  dis- 
tinction between  them,  of  which  the  first  may  be  taken  as  suffi- 
ciently representative: 

'^l)  Tbe  method  of  maintaining  a  constant  current  in  an  alternating  cur- 
rent circuit  including  translating  devices  in  series  and  also  including  a 
reactance-coil  in  series  with  the  translating  devices,  which  consists  in  oppos- 
ing to  the  magnetic  pull  of  the  coll  a  mechanical  force,  and  so  correlating 
the  said  mechanical  force  and  the  magnetic  pull  that  the  choking  effect  of 
the  coil  will  vary  automatically  to  compensate  for  changes  in  the  resistance 
of  ttie  drcoit" 

If  this  is  valid,  the  defendants  clearly  infringe,  the  device  which 
they  put  out  making  use  of  the  exact  method  so  described.  As  just 
stated,  they  have  a  reactance-coil  in  series  with  the  lamps,  in  an 
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alternating  current  circuit,  the  coil  being  hung  like  a  pendulum,  and 
the  magnetic  pull  between  it  and  the  core,  which  is  set  above  and 
in  juxtaposition  to  it,  being  opposed  by  the  weight  of  the  coil  and 
its  inclination  to  swing  back  under  the  force  of  gravity  to  an  ap- 
proximately vertical  position ;  the  two  opposing  forces  being  so  ad- 
justed by  previous  experiment,  as  to  the  proper  weight  of  the  coil 
and  the  distance  and  angle  at  which  the  core  is  to  be  set,  that  the 
choking  eflfect  of  the  two  will  compensate  automatically  for  the 
changes  in  the  resistance  of  the  circuit  in  which  the  device  is  to  be 
employed.  This  is  not  to  be  disposed  of  by  the  suggestion  that  the 
specifications  describe  a  particular  form  of  apparatus  of  an  essen- 
tially different  kind  from  that  of  the  defendants',  in  which  the  op* 
posing  mechanical  force  consists  of  a  counterbalancing  lever  and 
weight  not  found,  as  it  is  said,  in  the  defendants'  device,  to  which 
in  consequence  the  complainants  are  confined.  What  is  shown  in 
the  patent  must  be  taken  simply  as  illustrative,  and  not  as  imposing 
a  limitation,  this  being  a  method  patent,  and  not,  therefore,  tied 
down  to  any  concrete  form.  If  it  is  good  at  all,  it  covers  every 
means  for  the  maintenance  in  the  manner  described  of  a  constant 
current  in  an  alternating  current  circuit  in  which  there  are  translat- 
ing devices  in  series.  Neither  can  it  be  limited  by  the  prior  art, 
no  such  method  being  anywhere  there  found,  the  regulating  react- 
ance devices  which  do  appear — as  we  shall  more  fully  see  in  con- 
nection with  the  apparatus  patent — differing  materially  in  principle 
and  mode  of  operation  from  anything  we  have  here.  Some  which 
have  been  referred  ta  have  not  the  same  purpose  or  scope,  while  in 
those  which  approach  the  nearest  either  a  transformer  is  employed, 
or  magnetic  repulsion  is  the  force  relied  on  instead  of  magnetic  at- 
traction; this  being  not  simply  a  matter  of  different  polarity,  but  of 
strength  and  consequent  action  and  treatment  as  well  as  results. 

These  observations,  however,  develop  the  weakness  and  inherent 
vice  of  the  patent.  It  is  not  limited  to  any  particular  mechanical 
construction,  because  it  monopolizes  every  form  of  regulation  of 
the  character  specified,  in  which  there  is  a  correlation  between  the 
magnetic^  and  mechanical  forces  employed,  and  that,  too,  without 
indicating,  except  by  the  broadest  generalities,  upon  what  basis  that 
correlation  is  to  proceed.  We  have  practically  nothing  more  than  the 
forces  made. use  of,  the  fact  that  they  are  to  be  correlated,  and  the  re- 
sult to  be  produced.  This  carries  it  beyond  anything  which  it  was  the 
design  of  the  patent  law  to  secure  and  protect.  But,  more  than  this,  to 
support  a  method  or  process  patent  there  must  be  a  tangible  product  or  a 
chanj^Q.in  character  or  quality  brought  about,  and  not  simply  a 
principle  or  result  underlying  or  involved  in  certain  mechanical,  or, 
as  here,  electrical,  means  or  steps.  O'Reilly  v.  Morse,  16  How.  62, 
14  L.  Ed.  601 ;  Corning  v.  Burden,  15  How.  252,  14  L.  Ed.  683 ; 
Fuller  V.  Yentzer,  94  U.  S.  288,  24  L.  Ed.  103 ;  Cochrane  v.  Deener, 
94  U.  S.  780,  24  L.  Ed.  139 ;  Tilghman  v.  Proctor,  102  U.  S.  707, 
26  L.  Ed.  279 ;  Wicke  v.  Ostrum,  103  U.  S.  461,  26  L.  Ed.  409 ;  New 
Process  Fermentation  Co.  v.  Maus,  122  U.  S.  413,  7  Sup.  Ct.  1304, 
30  L.  Ed.  1103 ;  Risdon  Locomotive  Co.  v.  Medart,  168  U.  S.  68, 
16  Sup.  Ct.  746,  39  L.  Ed.  899. 
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As  said  by  Mr.  Justice  Brown  in  Wcstinghousc  v.  Boyden  Power 
Brake  Co.,  170  U.  S.  537, 18  Sup.  Ct.  707,  42  L.  Ed.  1136 : 

"Theee  cases  assume,  although  they  do  not  expressly  decide,  that  a  process, 
to  be  patentable,  must  Involve  a  chemical  or  other  similar  elemental  action, 
and  It  may  be  still  regarded  as  an  open  question  whether  the  patentability 
of  processes  extends  beyond  this  class  of  Inventions.  Where  the  process  Is 
simply  the  function  or  operative  effect  of  a  machine  the  above  cases  are  con- 
clusive against  its  patentability." 

Even  in  the  Telephone  Cases,  126  U.  S.  1,  534,  8  Sup.  Ct.  778,  782, 
31  L.  Ed.  863,  in  which  the  court  went  to  the  extreme,  it  was  pointed 
out  by  Chief  Justice  Waite  that  the  claim  was — 

"Not  for  the  use  of  a  current  of  electricity  in  its  natural  state,  as  It  comes 
from  the  battery,  but  for  putting  a  continuous  current  In  a  closed  circuit  Into 
a  certain  specified  condition  suited  to  the  transmission  of  vocal  and  other 
sounds,  and  using  it  in  that  condition  for  that  purpose.  So  far  as  at  present 
known,  without  this  peculiar  change  in  its  condition  it  will  not  serve  as  u 
medium  for  the  transmission  of  speech,  but  with  the  change  It  will.  Bell 
was  the  first  to  discover  this  fact,  and  how  to  put  such  a  current  in  such  a 
condition,  and  what  he  claims  is  its  use  in  tliat  condition  for  that  purpose.*' 

This  decision  lends  no  countenance,  therefore,  to  the  idea  that 
the  operation  of  an  electric  force  stands  any  different  before  the  law 
from  that  of  a  mechanical  force,  or  that  a  method  devised  for  utiliz- 
ing its  peculiar  properties  and  action  can  be  patented  any  more  than 
a  method  for  utilizing  those  of  any  other  element.  In  the  present 
instance  it  is  clear  that  the  so-called  method  which  is  sought  to  be 
patented  is  merely  the  operative  theory  which  is  the  basis  of  the 
apparatus  patent.  The  one  is  the  idea  or  principle  of  which  the 
other  is  the  concrete  embodiment,  the  identity  of  the  two  being 
established  by  the  specifications  common  to  both.  And  if  the 
method  patent  is  sustainable  the  apparatus  patent  is  redundant  and 
superfluous,  as  are  also  all  the  others  applied  for  by  the  same  in- 
ventor and  simultaneously  taken  out,  the  method  covering  the  whole 
ground.  It  is  thus  virtually  an  attempt  to  monopolize  the  common 
underlying  principle  or  mode  of  operation  of  them  all,  and  of  all 
others  in  which  it  might  be  employed,  and  as  such  cannot  be  sus- 
tained. 

The  apparatus  patent  as  originally  issued  had  five  claims;  but  the 
third  and  fifth  have  been  eliminated  by  a  disclaimer,  and  the  second  has 
been  withdrawn,  leaving  the  first  and  fourth  as  the  ones  relied  upon, 
as  follows: 

"(1)  In  an  electric  circuit,  a  regulating  reactance  device  having  operating 
parts  whose  relative  position  determines  the  choking  effect  of  the  device, 
magnetic  means  for  causing  relative  movements  of  the  parts,  and  mechanical 
means  for  controlling  such  movements,  these  mechanical  means  being  adapt- 
ed to  so  control  the  movements  as  to  produce  definite  predetermined  choking 
effects." 

"(4)  In  an  alternating  circuit  a  series  of  translating  devices  and  a  regulat- 
ing reactance-coll  [device]  having  a  moving  part  adapted,  when  moved  to  dif- 
ferent positions  by  the  magnetic  pull  of  the  coll,  to  cause  varying  choking 
effects,  the  said  moving  part  being  acted  upon  by  a  force  opposing  the  mag- 
netic pull,  which  force  is  so  adjusted  throughout  its  effective  range  of  opera- 
tion as  to  counterbalance  the  magnetic  pull  when  the  moving  part  is  in  such 
positions  with  respect  to  the  coll  as  are  adapted  to  produce  constant  rirrent" 
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Taken  as  it  reads,  the  first  of  these  is  a  mere  abstraction.  The  only 
approach  to  anything  definite  is  that  there  shall  be  an  electric  circuit, 
with  a  regulating  reactance  device,  having  operative  parts,  whose  rela- 
tive movements,  under  the  control  of  unspecified  magnetic  and  mechan- 
ical means,  shall  be  adapted  to  produce  certain  predetermined  choking 
effects.  But  of  what,  in  kind  or  character,  these  operative  parts  are  to 
consist,  or  what  are  to  be  the  magnetic  means  for  causing  relative  move- 
ment to  them,  or  the  counter  mechanical  means  for  controlling  such 
movement,  is  not  in  the  slightest  respect  indicated.  There  is,  in  other 
words,  no  concrete  conception  to  be  worked  out  of  the  claim,  nothing, 
indeed,  at  best,  but  an  ill-defined  principle  of  construction,  the  only 
key  to  which  is  the  abstract  result  to  be  attained.  If  it  be  said  that  it 
is  to  be  read  in  the  light  of  the  specifications,  it  is  to  be  noted  that  it 
goes  far  beyond  anythins^  which  is  there  suggested,  the  invention  beii^ 
there  declared  to  relate  to  improvements  in  regulators  for  alternating 
current  arc  lamps  arranged  in  series,"  not  a  word  of  which  is  to  be 
found  in  the  claim.  But  more  than  this,  it  fails  to  refer  in  the  remotest 
degree  to  that  which  is  admittedly  one  of  the  distinguishing  features  of 
the  invention,  upon  which  in  large  part  its  novelty,  when  brought  into 
comparison  with  the  prior  art,  unquestionablv  depends,  and  that  is 
the  magnetic  pull  between  the  coil  and  core  of  the  choking  device,  as 
contrasted  with  magnetic  repulsion,  which  is  made  use  of  in  the  general 
electric  regulators,  among  others,  based  on  one  of  the  Thomson  patents. 
Not  every  "magnetic  means,"  in  other  words,  was  open  to  the  inventor, 
which  is  the  virtual  reading  of  the  claim,  but  only  the  particular  means 
which,  according  to  the  specifications,  he  was  supposed  to  make  use  of, 
and  to  which  by  the  prior  art  he  was  confined,  which  the  claim  entirely 
disregards.  Passing  beyond  the  bounds  of  the  specifications  as  it  does, 
and  dealing  in  generalities  and  abstractions,  the  claim  must  therefore 
be  regard^  as  inherently  defective  and  invalid. 

In  order  to  pass  upon  the  remaining  claim,  a  more  particular  exam- 
ination into  the  character  and  scope  of  the  invention  in  suit  than  has  yet 
been  undertaken  must  be  made. 

'*M7  invention,**  it  is  said  by  tbe  inventor  in  the  specification^  "Elates 
broadly  to  automatically  varying  the  reactance  in  a  circuit  such  as  described 
[that  is  to  say,  containing  alternating  current  arc  lamps  arranged  in  se- 
ries] to  compensate  for  changes  in  the  resistance  of  the  drcnit  due  to  the 
cutting  in  or  out  of  lamps  or  to  any  other  cause.  Otherwise  expressed,  my  in- 
vention relates  to  automatically  varying  the  value  of  a  variable  reactance  in 
the  circuit  in  accordance  with  changes  of  resistance  in  the  said  circuit  in 
such  a  manner  as  to  maintain  the  current  practically  constant  In  carrying 
out  my  invention,  I  include  in  the  circuit  In  series  with  the  lamps  a  reactance 
device  consisting  of  a  coll  of  wire  so  placed  as  to  have  a  free  relative  move- 
ment with  respect  to  a  laminated  core  Inside  the  coil.  It  is  well  understood 
that  the  current  passing  through  a  coll  having  such  a  relation  to  a  mag- 
netic core  is  more  or  less  choked  or  Impeded,  according  to  the  relative  posi- 
tion which  the  coll  and  the  core  occupy,  the  choking  or  impeding  effect  in- 
creasing with  the  farther  and  farther  Insertion  of  the  core  within  the  coil, 
and  decreasing  with  the  gradual  withdrawal  of  the  core  from  the  coll.  The 
relative  movements  of  the  coil  and  the  core  may  be  brought  about  by  varia- 
tions of  the  magnetic  pull  due  to  variations  of  the  current  passing  through 
the  coil.  If  now  a  force  could  be  discovered  which  would  automatically  vary 
the  choking  effect  produced  in  the  coil  in  correspondence  with  variations  in 
the  resistance  of  the  circuit,  which  force  should  oppose  and  vary  with  the 
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magnetic  pnll  of  the  said  coil,  tlie  yalne  of  the  cnrrent  travening  the  coil 
might  be  made  practically  independent  of  the  resistance  of  the  circuit,  to  that 
a  constant  current  could  be  maintained  irrespective  of  the  number  of  lamps 
in  operation  in  the  circuit  I  have  discovered  that  such  a  force  can  be  sup- 
plied mechanically  in  several  ways.  In  the  present  instance  I  make  use  of  a 
compensating  lever  carrying  a  weight,  and  I  attach  to  the  aid  of  said  lever 
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remote  firom  the  weight  either  the  laminated  core  or  the  ooU*  aa  the 
may  be»  of  a  reactance  device,  and  I  pivot  the  said  lever  at  such  a  point  as 
to  form  a  critical  angle  between  the  outer  part  of  the  lever  and  the  inner 
part— that  is  to  say,  the  two  parts  of  the  lever  on  opposite  sides  of  the  pivot 
— it  being  presupposed  that  the  inner  part  of  the  lever  will  be  approximately 
horizontal  when  the  magnetic  pull  of  the  coil  is  at  its  minimum,  while  the 
outer  portion  of  the  lever  will  be  in  a  position  of  least  effectiveness  at  the 
same  moment  A  simple  way  of  determining  the  critical  angle  for  the  levor 
of  the  compensating  device  is  to  construct  a  coil  having  a  sufficient  number 
of  turns  to  show  the  proper  voltage  and  amperage  under  the  condition  of  no 
load,  and  then  to  connect  the  moving  part  of  the  apparatus  containing  the 
coil  with  a  straight  lever  pivoted  at  a  point  between  its  ends,  and  carrying 
at  its  outer  end  a  sliding  counterbalance.  Then,  by  cutting  into  the  circuit 
successively  one  Uunp  after  another  until  the  maximum  number  of  lamps  is 
cut  in,  and  at  each  successive  step  sliding  the  counterbalance  into  such  a  po- 
sition that  the  readings  of  the  ammeter  will  always  show  the  normal  current 
on  the  line,  it  will  be  found  that  between  the  extreme  limits  of  its  move- 
ment the  sliding  counterbalance  will  have  traveled  through  a  curve  which  is 
approximately  the  arc  of  a  circle.  It  is  manifest  that  the  center  of  the  arc 
Just  described  lies  outside  the  pivot  of  the  straight  lever.  The  object  sought 
in  making  the  lever  angular  is  to  utilize  this  pivot  as  the  center  of  motion, 
so  that  a  weight  attached  to  the  end  of  the  lever  by  some  permanent  means 
of  attachment,  such  as  suspension  therefrom,  will  during  the  movements  of 
the  movable  part  of  the  reactance  device  from  one  extreme  of  its  motion  to 
the  other  follow  substantially  the  same  curve  as  that  traversed  by  the  slid- 
ing counterbalance  already  described.  It  will  be  understood  that,  as  lamps 
are  successively  cut  into  the  circuit  in  the  process  described  above,  the 
sliding  counterbalance  has  to  be  moved  by  hand  nearer  and  nearer  to  the  pivot 
in  order  to  meet  the  conditions  set  forth  above,  and  it  will  also  be  ttnder- 
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■tood  that  the  counterbalance  moveB  during  the  same  period  throngh  a  earre 
In  a  downward  direction,  each  euccesslve  change  In  the  position  of  the  coun- 
terbalance representing  a  single  unit  of  movement  corresponding  to  the  switch- 
ing In  of  a  single  lamp  or  other  unitary  translating  device.    The  same  will 
be  true  respecting  the  action  of  a  weight  of  equal  amount  permanently  at- 
tached to  the  end  of  a  bent  lever,  provided  the  angle  given  to  the  lever  is  se- 
lected according  to  the  method  above  described.    We  may  suppose,  for  exam- 
ple, that  the  circuit  is  to  carry  a  current  of  two  thousand  volts  and  seven 
amperes.    The  first  requirement  is  that  a  coil  should  be  provided  having  a 
sufficient  number  of  windings  to  meet  the  described  conditions,  and  being 
provided  with  a  core  of  sufficient  size  to  prevent  undue  heating.    These  con- 
ditions being  attained,  it  is  easy  to  determine  the  critical  angle  for  the  lever. 
•  •••••••• 

''It  is  immaterial  whether  the  weight,  0,  or  any  other  counterweight  or 
force.  Is  attached  to  the  coil  or  the  core;  the  relative  movements  of  these 
two  parts  being  the  feature  upon  which  the  choking  effect  depends.  When 
the  compensating  lever  is  attached  to  the  core  of  the  reactance  device  instead 
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of  to  the  coll  (It  being  assumed  that  tbe  coll  is  arranged  above  the  core)  the 
core  Itself  forms  part  of  the  mechanical  force  opposing  the  magnetic  pnll  of 
the  coU." 

G>niparing  what  is  so  specified  and  described  with  the  prior  art — 
which  will  be  regarded  as  comprised  within  the  references  discussed 
by  counsel — ^it  will  be  found  to  be  beset  with  some  limitations.  Thus, 
in  United  States  patent  No.  377,217,  to  the  eminent  American  elec- 
trician Elihu  Thomson  (1888),  a  reactance  device  for  use  in  an  alternat- 
ing current  circuit  is  shown,  consisting  of  a  coil  and  core,  arranged  to 
act  either  by  attraction  or  repulsion,  or  by  a  combination  of  both,  avail 
being  also  made  of  the  assistance  of  a  counterbalancing  lever  and 
weight    The  possibility  of  utilizing  this  for  purposes  of  regulation  is 


distinctly  claimed,  the  current  in  the  coils  being  cut  down,  as  it  is  said, 
as  tlie  magnetic  core  is  drawn  into  them.  The  agencies  employed  in  this 
device  are  thus,  in  a  general  way,  common  to  die  one  in  suit,  and  the 
purposes  of  the  two  are  to  a  certain  extent  the  same.  But,  whatever 
the  limitations  so  imposed,  there  is  nothing  which  amounts  to  an  antici- 
pation, the  device  being  altogether  too  imperfectly  developed  for  that 
The  difficulty  is  that  while  the  inventor  claims  that  it  may  be  used  as  a 
regulator  he  fails  to  tell  us  how.  And,  assuming  that  the  complain- 
ants are  confined  to  a  lever  and  weight,  there  is  an  entirely  different 
use  of  these,  the  two  acting  merely  as  a  counterpoise  to  the  weight  of 
the  core,  and  not  as  an  opposing  mechanical  force  to  the  magnetic 
action  between  coil  and  core.  Much  less  is  there  any  correlation  or  ad- 
justment between  these  forces,  in  order  to  vary  the  choking  effect 
in  the  coil,  corresponding  with  the  variations  in  the  resistance  of  the 
circuit,  so  as  to  maintan  the  current  constant,  as  in  the  complainants' 
device. 

The  patent  to  the  same  inventor  (Thomson)  No.  397,616  (1889)  comes 
a  step  nearer.  This,  in  one  form,  is  designedly  a  reactance  device  for 
automatically  maintaining  a  constant  alternating  current  with  lamps  in 
series,  by  rdieving  from  the  effect  of  an  excessive  potential  when  one 
or  another  lamp  is  cut  out  In  Fig.  4  is  shown  a  hood  or  band,  en- 
veloping and  tending  to  close  down  upon  a  coil  in  circuit  with  the  lamps, 
which  coil  in  turn  encircles  a  laminated  iron  ring.  The  effect  of  the 
coil  and  ring  is  to  choke  the  current,  and  it  is  to  regulate  this  that  the 
hood  or  band  is  designed.     Being  set,  by  means  of  the  counterbalancing 
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weight  and  spring,  at  a  pdnt  where  the  current  is  normal,  as  the 
pressure  or  energy  is  increased  in  the  coil,  by  the  cutting  out  of  a  lamp 
or  lamps,  the  inductive  effect  on  the  hood  or  band  is  increased,  repelling 
it  upwards  and  uncovering  more  of  the  coil,  thereby  allowing  the  lat- 
ter to  exercise  greater  self-induction  or  reactance,  and  so  mipeding 
the  current.  While,  on  the  other  hand,  if  for  any  reason  the  current 
is  enfeebled,  or  its  energy  taken  up,  the  hood,  gravitating  by  its  own 


weight  and  being  repelled  to  a  less  extent,  moves  down  over  the  coil, 
restricting  its  reactive  or  choking  power,  and  freeing  or  restoring  the 
pressure  of  the  current.  It  will  h^  noted  that  the  effective  thing  in  this 
arrangement  is  the  correlation  between  the  reactive  coil  and  the  hood, 
in  which  the  weighted  arm  and  spring  play  a  very  inconsiderable  part, 
acting  as  a  mere  counterpoise  to  the  hood,  and  in  no  sense  as  a  mechan- 
ical force  opposed  to  the  magnetic  force  which  operates  upon  the  hood, 
and  varying  to  meet  it  as  in  the  device  in  suit.  There  is  thus  a  clear 
distinction  m  principle  between  the  two,  in  addition  to  the  fact  that  the 
one  makes  use  of  repulsion  and  the  other  of  attraction ;  all  that  can 
be  said  of  them — ^if,  indeed,  that — ^being  that  they  belong  to  the  same 
broad  class.  It  may  be  added,  in  passing,  that  the  attempt  to  see  in 
the  relative  position  of  the  hood  and  the  arm  of  the  lever  the  critical 
angle  described  in  the  patent  in  suit  requires  a  decided  stretch  of  the 
imagination.  And  even  granting  that  it  can  in  fact  be  made  out,  it  is 
a  mere  happen  so,  of  no  practical  significance. 

The  Thomson  and  Rice  patent.  No.  413,293  (1889),  is  the  first  at- 
tempt to  connect  with  the  high  potential  mains  of  a  constant  potential 
alternating  current  circuit,  a  circuit  having  electric  lamps  in  series, 
and  to  regulate  the  same  by  the  introduction  and  withdrawal  of  a 
variable  reactance.  This  is  admittedly  a  practical  device,  and  was  nine 
years  earlier  than  the  Baker  regulator,  but  it  was  not  introduced  com- 
mercially until  about  the  same  time.  The  reactance  is  secured  by  means 
of  a  coil,  wound  in  sections  upon  a  circular  core,  and  is  made  to  vary, 
according  to  the  resistance  in  the  circuit,  by  the  connecting  up  or  throw- 
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ing  out  of  the  different  sectional  windings.  To  accomplish  this  varia- 
tion automatically,  a  pivoted  switch  is  provided  (Fig.  2),  one  arm  of 
which  is  attached  to  an  armature  or  core,  which,  as  against  the  retrac- 


tion of  a  spring,  is  drawn  down  into  a  coil  set  in  the  circuit  As  the 
energy  of  the  current  flowing  through  the  mains  is  increased  from  any 
source  the  core  is  drawn  further  into  the  coil,  and,  the  other  arm  of  the 
switch  being  thereby  moved  up  over  the  connecting  plates,  additional 
sections  of  the  reactance  coil  are  thrown  in,  the  reactive  effect  being 
increased  with  each.  It  is  idle  to  suggest  that  there  is  anything  here 
in  common  with  the  device  in  suit,  except  the  general  idea  of  reactance 
regulation,  which  it  must  be  admitted  was  not  new  with  Baker,  even 
with  respect  to  an  alternating  current  circuit,  with  either  arc  or  incan- 
descent lamps  in  series,  as  is  thus  shown.  But  the  attempt  to  find 
in  the  electro-magnet,  employed  to  shift  the  arm  of  the  pivoted  switch, 
the  movable  reactive  coil  and  core  of  the  Baker  invention  is  far  fetched. 
Granting  that,  of  necessity,  there  must  be  some  impedance  of  the  cur- 
rent by  this  as  well  as  by  the  rest  of  the  device,  the  inventors  ascribe 
no  sudi  function  to  it,  and  it  is  neither  so  obvious  nor  so  considerable 
that  others  must  be  assumed  to  have  noticed  it  and  been  instructed 
thereby. 

A  third  patent  to  Thomson,  No.  516,846  (1894),  is  also  relied  upon 
with  some  confidence  by  the  defendants.  This  is,  in  terms,  an  alter- 
nating current  regulator  for  arc  lamps  in  series,  but  with  an  induced 
current,  the  r^^lation  being  effected  through  the  arrangement  of  the 
opposing  coils  of  the  transformer,  which  operate  upon  each  other 
through  the  medium  of  the  core  within  the  magnetic  field  of  both.  As 
one  or  more  lamps  are  cut  out,  and  thereby  a  current  of  less  energy  is 
required,  the  excess  of  current  thrown  back  on  the  secondary  coil  re- 
pels the  primary,  and  so  lessens  the  inductive  efficiency  of  tfie  trans- 
former, by  air  leakage,  reducing  the  strength  of  the  secondary  or  in- 
duced current.  A  counterbalancing  weight  and  lever  are  used,  the 
same  as  in  the  last  Thomson,  and  for  the  same  purpose;   that  is  to 
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say^  as  a  counterpoise  merely,  to  hinder  the  downward  tendency  of 
the  moving  ^rt,  and  not  as  an  efficient  mechanical  force,  opposed  to  or 
correlated  with  the  magnetic  force  operating  between  the  coils.  As  a 
variation  (Fig.  3),  the  movable  coil  is  also  shown  suspended  by  cords 
or  flexible  connections  (attached  at  the  other  end  to  retracting  springs) 
over  pulleys  having  eccentric  cam  extensions.    But  this  arrangement 


does  not  differ  in  principle  or  function,  being  nothing  but  another  form 
of  counterpoise,  the  cam  surfaces  being  simply  for  the  purpose  of  secur- 
ing uniformity  of  action  in  the  pull  of  the  springs.  And  although  it 
is  declared  that  the  device  may  be  "varied  to  produce  any  desirable 
variation  in  the  pull/'  this  seems  to  be  merely  an  incidental  observation, 
of  no  especial  significance,  it  being  immediately  added  that  "the  action 
of  this  form  of  counterpoise  is  of  course  the  same."  This  patent  as- 
sumes some  importance  as  the  substantial  basis  of  the  General  Electric 
Constant  Current  Transformer,  to  be  hereafter  more  particularly  re- 
ferred to,  and  it  is  confirmatory  of  the  view  taken  with  regard  to  it 
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that  at  the  outstart  there  was  no  provision  in  these  transformers  for 
varying  the  counterbalancing,  which  remained  constant,  that  necessity 
being  subsequently  recognized  and  worked  out  by  the  company's  elec- 
trician. Baker  in  the  meantime  having  solved  the  problem  in  his  own 
way. 

A  further  patent  to  the  same  inventor  (Thomson),  No.  616,847,  issued 
the  same  day  as  the  last  (1894),  shows  an  interesting  modification  of  it. 


Here  the  coils  are  in  series  with  each  other  and  with  the  lamps,  but  the 
r^^Iating  reactance  is  effected  in  substantially  the  same  way,  by  the 
repulsion  of  the  coils  from  each  other,  which  increases  as  the  resistance 
at  the  lamps  lessens,  their  several  effect  upon  the  core,  which  they  re- 
spectively surround,  being  thereby  increased,  introducing  a  reactive 
kick  or  self-induction,  which  brings  the  current  to  its  former  value. 
This  increase  of  inductive  effect  on  the  core  as  the  coils  are  separated 
is  due  to  the  fact  that  each  coil  is  released  or  freed  to  a  certain  extent 
from  the  influence  of  the  other.  To  this  the  counterbalancing  pulleys 
and  weights,  the  same  as  in  the  last  patent,  are  merely  incidental  helps, 
and  not  substantial  and  effective  forces  to  be  reckoned  with.  It  may 
be  noted  in  passinj?  that  this  patent  is  in  part  the  basis  of  the  Generat 
Electric  Reactive  Coil,  of  which  more  later. 

The  Ferranti  British  patent  (1894)  also  shows  a  reactance  regu- 
lating device  for  an  alternating  current.  It  is  true  that  the  current 
after  leaving  the  regulator  is  rectified  or  changed  to  one  that  is  con- 
tinuous, it  not  being  regarded  as  feasible  at  that  time  to  operate 
arc  lamps  in  series  on  any  other ;  but  that  does  not  affect  the  char- 
acter of  the  apparatus  or  the  principle  which  is  disclosed.  Similarly 
to  the  Thomson,  the  regulation  (Fig.  7)  is  effected  throiu^h  a  trar.s- 
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former,  having  two  movable  primary  coils,  hung  vertically  with  a 
fixed  coil  intermediate  between  them,  all  of  them  surrounding  a 
common  core.  From  the  points  where  the  movable  coils  are  pivoted 
extend  vertical  and  horizontal  levers,  at  right  angles  to  each  other, 
at  the  extremities  of  which  are  counterbalance  weights  of  different 
size.  These  are  so  arranged  that,  as  the  movable  coils  are  repelled 
from  the  fixed  coils  by  the  increased  force  of  the  current,  the 
weights  at  the  ends  of  the  horizontal  arms  oppose  this,  and  tend 
to  force  them  together  again ;  but  the  weights  at  the  top  of  the  up- 
right arm,  being  thrown  out  of  the  vertical,  and  gravitating  in  the 
other  direction,  work  just  to  the  contrary,  the  diminished  repulsion 
between  the  fixed  and  the  movable  coils,  as  they  get  further  apart, 
being  thus  met  by  a  graduated  decrease  in  the  gravitational  force 
operating  to  bring  them  together  again.    To  the  extent  that  a  var}- 


ing  mechanical  force  is  thus  made  use  of,  in  opposition  to  a  magnetic 
one,  as  well  as  in  the  way  that  an  equilibrium  is  sought  to  be  se- 
cured between  them,  by  means  of  levers  and  weights  acting  auto- 
matically, it  may  be  said  that  the  same  elements  are  here  as  are 
found  in  the  patent  in  suit.  But  this  is  true  only  in  the  most  ^n- 
eral  sense,  and  the  gap  between  the  two  is  nevertheless  wide.  Not 
only  is  there  a  difference  in  the  character  of  the  magnetic  force  em- 
ployed, which  is  itself  distinctive,  but  there  is  no  suggestion  how 
the  opposing  forces — magnetic  and  mechanical — are  to  be  adjusted 
or  correlated  to  produce  constant  current,  without  which  it  can 
hardly  be  said  to  have  advanced  beyond  the  theoretical  stage. 

The  Bruger  Swiss  patent  (1894)  is  of  some  importance  as  show- 
ing another  kind  of  mechanical  force,  employed  for  purposes  of 
regulation,  in  opposition  to  a  magnetic  one.  In  it  an  iron  core  is 
suspended  on  a  spring  above  a  series  coil  into  which,  as  the  energy 
of  the  current  is  increased,  it  is  drawn  by  magnetic  attraction 
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against  the  action  of  a  spring,  a  counterbalance  between  the  two  be- 
ing supposed  to  be  secured  by  the  increased  resistance  as  the  spring 
is  extended.  It  is  to  be  noted  that  the  magnetic  force  in  this  ar- 
rangement is  not  repulsion,  but  attraction,  the  same  as  in  the  Baker 
regulator,  and  the  mechanical  force  the  retractance  of  a  spring.  But 
the  device  is  of  limited  range  and  purpose,  and«  as  was  observed 


with  regard  to  the  Ferranti  patent,  the  correlation  of  the  mechan- 
ical force  with  the  other  elements  involved,  if  it  is  to  be  regarded  as 
at  all  in  the  mind  of  the  inventor,  is  very  inadequately  and  unsatis- 
factorily treated.  The  mere  hanging  of  a  core  on  a  spring  to  be 
drawn  down  by  the  magnetic  influence  of  a  coil  is  not  enougn  with- 
out more,  and  it  is  a  question,  therefore,  whether  an3rthin^  practical 
is  shown.   Assuming,  however,  that  the  special  combination  which 

ric.s. 


there  appears  would  stand  in  the  way  of  a  similar  subsequent  one, 
or  even  of  a  construction  of  the  patent  in  suit  which  would  extend 
to  a  device  having  these  particular  features,  that  is  the  full  extent 
to  which  it  goes.  There  is  certainly  nothing  in  it  to  anticipate  or 
limit  the  invention  outside  of  that. 

The  Willans  British  patent  (1883)  is  a  mere  sidelight.    Designed 
to  regulate  the  speed  of  a  dynamo  engine,  its  significance  consists 
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simply  in  disclosing  (Fig.  3)  the  use  of  a  variable  counterbalance 
lever,  with  bent  arm  and  weight,  opposed  to  the  magnetic  pull  of  a 
coil  and  core,  varying  according  to  the  energy  of  the  current,  which 
is  one  of  the  details  of  the  present  invention,  but,  of  course,  falls 
far  short  of  suggesting  it.  It  was  something  which  the  inventor 
found  at  hand  in  the  art  for  such  further  uses  as  it  might  be  put  to, 
but  that  is  all. 

The  Spencer  patent,  No.  588,610  (1897),  is  another  which  is  some- 
what seriously  pressed.  This  is  ostensibly  for  a  special  style  of  arc 
lamp  on  an  alternating  current,  supplied  with  a  reactance  regulator 
in  series  therewith,  for  the  purpose  of  controlling  and  steadying  the 
current,  and  so  the  luminosity,  of  the  light.    To  this  end  there  is 


provided,  as  it  is  said,  in  electric  circuit  with  each  lamp  a  choking 
coil  capable  of  automatic  variation  as  to  its  magnetic  field,  and  con- 
sequent variation  in  its  self-induction.  Suspended  within  the  coil 
(Fig.  2)  is  a  movable  core,  having  a  weighted  end,  which  opposes 
itself  to  the  upward  sucking  action  of  the  coil.  When  the  current 
passing  through  the  coil  is  normal,  the  parts  are  so  proportioned 
that  the  core  is  retained  at  a  certain  height;  but  when  for  any  rea- 
son the  energy  of  the  current  is  diminished,  and  therewith  the  mag- 
netic effect  of  the  coil  lessened,  the  core  descends,  and  thereupon 
the  self-induction  of  the  coil  is  relieved,  giving  passage  to  greater 
force,  and  restoring  the  equilibrium.  Here,  as  it  is  contended,  is  a 
reactance  device  for  the  regulation  of  an  alternating  current  supply, 
in  which  a  correlation  between  magnetic  pull  and  mechanical  force, 
the  latter  being  represented  by  a  gravitational  weight,  is  made  use 
of  to  secure  constant  current,  thus  fulfilling  the  terms  of  the  patent 
in  suit.  Too  much  importance,  however,  is  not  to  be  attached  to  the 
general  points  of  resemblance  referred  to.  The  whole  purpose  and 
design  of  this  device  is  to  overcome  the  slight  variations  in  the 
electromotive  force  at  the  arc,  due  to  the  use  of  solid  instead  of 
cored  electrodes  in  an  inclosed  lamp,  although  it  must  be  confessed 
that  its  corrective  effect  of  variations  in  the  current  supply  is  also 
recognized.  But  it  is  confined  in  its  range  of  operation  to  a  single 
lamp,  and  there  is  no  attempted  variation  in  consequence  of  the 
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mechanical  force,  such  as  is  necessary  to  meet  changes  in  the  resist- 
ance of  a  circuit  composed  of  many  lamps  in  series,  which  is  the 
feature  of  the  Baker  invention  that  gives  it  its  distinctive  place. 

It  may  be  that  it  was  this  patent  that  brought  about  the  disclaimer,* 
entered  by  the  complainants  just  before  bringing  suit,  by  which  claims 
3  and  5  and  a  cognate  portion  of  the  specifications  were  eliminated. 
These  claims  relate  to  the  regulation  of  a  single  arc  lamp,  in  series  with 
the  reactance  coil ;  and  in  view  of  the  terms  of  the  disclaimer,  by  which 
it  is  averred  that  the  patent  is  too  broad,  including  that  of  which  Baker 
was  not  the  original  inventor,  it  is  contended  that  this  has  the  effect 
of  making  that  which  is  so  disclaimed  a  part  of  the  prior  art;  from 
which  it  is  further  argued  that  there  was  no  patentable  novelty  in  ex- 
tending to  a  number  of  lamps  that  which  was  admittedly  old  as  applied 
to  one.  But  nothing  of  this  can  be  received.  The  purpose  of  a  dis- 
claimer, after  issue,  is  to  take  out  of  a  patent  that  which  has  been  mis- 
takenly or  inadvertently  included  in  it,  by  which  it  is  made  too  broad. 
It  must  be  of  some  distinctive  and  separable  matter,  which  can  be  ex- 

iTo  tbe  Ck>inmlBsloner  of  Patents:  Your  petitioner,  Manhattan  General 
Oonstnictlon  Company,  a  corporation  organized  and  existing  under  and  by 
virtne  of  the  laws  of  the  state  of  New  York,  and  having  its  principal  place  of 
business  at  the  city  of  New  York,  In  said  state,  respectfully  represents : 

That  It  Is  possessed  of  the  full  and  entire  legal  right,  title,  and  Interest  In 
and  to  letters  patent  No.  684340,  granted  October  8,  1901,  to  It  as  assignee  of 
Malcolm  H.  Baker  for  regulating  deyice  for  arc  lamp  circuits; 

That  it  has  reason  to  believe  that  through  inadvertence,  accident,  or  mis- 
take the  specification  and  claim  of  said  letters  patent  are  too  broad,  in- 
cluding that  of  which  said  Baker  was  not  the  first  inventor. 

Your  petitioner  therefore  hereby  enters  this  disclaimer  to  that  part  of  the 
specification  and  claims  which  is  identified  as  follows,  to  wit: 

Thd  construction  illustrated  in  figure  6  of  the  drawings  and  described  In 
the  specification  and  claims  in  the  following  words: 

"Fig.  5  Illustrates  diagrammatically  my  improved  regulating  coil  in  connec- 
tion with  a  single  arc  lamp." 

**I  may  apply  my  regulating  reactance-coil  to  a  single  lamp  structure  as 
well  as  to  a  circuit  including  a  series  of  arc  lamps.-  In  Fig.  6  I  illustrate  such 
an  application.  The  regulating  coil  is  in  this  instance  placed  in  series  with 
the  carbon»— that  is  to  say,  it  is  connected  up  in  the  main  circuit  of  the 
lamp.  Its  action  is  precisely  the  same  as  has  already  been  described  in  con- 
nection with  a  series  of  lamps  in  circuit" 

"3.  In  an  alternating  current  arc  lamp  a  regulating  reactance  coil  in  series 
with  the  carbons,  the  said  coil  having  a  moving  part  adapted,  when  moved 
to  different  positions  by  the  magnetic  pull  of  the  coil,  to  cause  varying  chok- 
ing effects  in  the  coil,  the  moviog  part  being  acted  upon  by  a  force  opposing 
the  magnetic  pull,  which  force  is  so  adjusted  throughout  its  effective  range 
of  operation  as  to  balance  the  magnetic  pull  when  the  moving  part  Is  in 
positions  adapted  to  produce  constant  current.*' 

"5.  In  an  arc  lamp,  a  pair  of  carbons  and  a  regulating  reactance  coU  in 
series  therewith,  the  said  coll  having  a  moving  part  adapted  to  increase  the 
choking  effect  in  the  coil,  a  pivoted  lever  connected  to  the  moving  part  and  a 
weight  on  the  lever,  the  connection  between  the  moving  part  and  the  levw 
being  made  at  a  critical  angle,  whereby  the  varying  effects  of  the  weight 
and  the  magnetic  pull  of  the  coil  cause  varying  choking  effects  which  are 
adapted  to  maintain  the  current  constant" 

Dated  City  of  New  York,  February  11,  1902. 

Manhattan  General  Construction  Company* 

By  a.  W.  Hebard,  Prasidsnt 

Attest:    W.  A.  Bsselstyn,  Secretary* 
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eluded  without  disparagement  to  that  which  remains.  Haiks  r.  Al- 
bany Stove  Co.,  123  U.  S.  582,  8  Sup.  Ct  262,  81  L.  Ed.  284.  But  the 
right  to  disclaim  is  a  beneficial  provision,  and  is  entitled  to  a  certain 
liberality  of  treatment,  and  may  be  made  use  of  to  avoid  the  effect 
of  having  embraced  more  devices  than  could  properly  be  the  subject  of 
one  patent  (Sessions  v.  Romadka,  145  U.  S.  29,  12  Sup.  Ct  799,  36  L. 
Ed.  609);  or  even  to  remove  an  ambiguity  (Carnegie  Steel  Co.  v. 
Cambria  Iron  Co.,  185  U.  S.  408,  22  Sup.  Ct  698,  46  L.  Ed.  968). 
Matters  duly  disclaimed  thus  cease  to  be  a  part  of  the  invention,  and 
the  patent  is  to  be  construed  as  though  they  never  had  been  bcluded  in 
it  22  Am.  &  Eng.  Encycl.  Law  (2d  Ed.)  402 ;  Dunbar  v.  Meyers,  94  U. 
S.  187,  24  L.  Ed.  34;  Schwarzwalder  v.  New  York  Filter  Co.,  66  Fed. 
152, 18  C.  C.  A.  380.  In  the  present  instance  the  complainants  merely 
disclaim  that  Baker,  their  assignor,  was  the  original  inventor  of  a 
regulating  reactance  device,  sudi  as  is  covered  by  the  patent,  as  ap- 
plied to  a  single  arc  lamp.  That  is  to  say,  no  claim  ii  laid  to  diis  as  a 
part  of  the  invention.  There  is  no  admission,  however,  in  this  that  the 
subject  of  the  disclaimer  appears  in  the  prior  art,  which  may  not  by  any 
means  be  the  case,  nor  is  there  any  justification  for  so  construing  it. 
It  merdy  takes  out  of  the  patent  the  excided  matter,  leaving  it  as 
though  it  had  never  been  there.  This  does  not,  of  course,  prevent  that 
which  is  disclaimed  from  being  identified  with  anything  to  be  found  in 
the  prior  art — such  as  the  Spencer  lamp,  for  instance,  in  the  case  in  hand 
— ^with  whatever  argument  may  be  legitimately  drawn  therefrom.  But 
there  is  no  sanction  for  using  the  disclaimer  as  evidence  that  there  is 
any  such  device  in  fact,  whidi  is  the  effect  sought  to  be  given  it  here, 
as  to  which  it  does  not  undertake  to  speak. 

The  most  important  reference  has  yet  to  be  considered,  and  that  is 
the  General  Electric  Constant  Current  Transformer,  to  which  allusion 
has  already  been  incidentally  made,  which  was  installed  at  Hartford, 
C^onn.,  in  the  early  spring  of  1898,  s(»newhat  less  than  a  year  prior 
to  the  Baker  invention.  This  was  the  first  successful  attempt  at  com- 
plete r^^Iation,  and  it  is  to-day,  in  its  perfected  form,  the  only  kind 
outside  the  Baker  which  has  gone  into  extensive  commercial  use.  As 
already  stated,  it  is  based  on  the  Thomson  patent.  No.  516,846,  and, 
as  observed  in  that  connection,  it  was  not  at  first  provided  with  any- 
thing to  vary  the  force  of  the  counterweight,  a  detail  which  was  subse- 
quently worked  out,  but  not  till  after  the  Baker  regulator  had  made  its 
appearance.  Except  in  this  superadded  feature  it  makes  use  of  no 
principle  which  is  not  to  be  found  in  the  patent  referred  to,  and  as  that 
did  not  anticipate  the  Baker  neither  does  it  Granting  that  both  are 
reactance  regulating  devices,  in  which  a  magnetic  force  is  opposed  to  a 
mechanical  one,  and  that  the  two  are  so  correlated  in  each  as  to  accom- 
plish a  generally  similar  result,  the  difference  between  them  is  never- 
theless marked ;  being  one  not  simply  of  mechanical  construction,  but 
^i  mode  of  operaticm  and  of  type.  In  the  General  Electric  Transform- 
er, the  main  or  primary  current  remaining  unchanged,  regulation  is 
effected,  partially,  it  is  true,  by  reactance  or  the  choking  of  the  current, 
through  increased  self-induction  in  the  transforming  coils,  but  prin- 
cipally by  varying  the  pressure  of  the  induced  current  through  a  change 
in  the  ratio  of  transformation,  as  the  primary  and  secondary  coils  are 
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repelled  from  each  other  under  the  force  of  the  accumulated  voltage. 
It  IS  to  facilitate  this  result,  rather  than  to  secure  constancy  of  current, 
that  the  counterbalancing  weights,  hung  upon  adjustable  eccentric 
winding  surfaces,  are  employed,  the  transformer  being  actually  set  to 
give  a  varying  current  in  the  lamp  circuit,  at  different  loads,  instead  of 
a  constant  one,  increasing  or  decreasing  to  meet  the  changing  condi- 
tions by  the  cutting  in  or  out  of  lamps ;  while,  in  the  Baker,  regulation 
is  accomplished  by  a  direct  choking  of  the  current,  by  means  of  a  re- 
actance interposed  in  the  lamp  circuit  itself,  the  whole  purpose  being  to 
maintain  a  constant  current  m  the  face  of  a  constant  potential,  all  the 
way  from  full  load  to  no  load,  which  it  effectively  docs.  In  matters  of 
detail,  also,  the  two  differ  materially.  In  the  Baker  the  choking  of  the 
current  depends  on  the  relative  position  of  the  coil  and  core,  sudi  chok- 
ing increasing  as  they  are  drawn  together  by  the  increased  magnetic 
pull  produced  by  the  accumulated  energy  of  the  current,  and  decreasing 
as  this  is  otherwise  taken  up,  and  the  two  are  forced  apart  by  the 
counterbalancing  weight;  while  in  the  General  Electric  Transformer 
the  relation  between  the  coils  and  core  does  not  change,  but  only  that  of 
the  coils  to  each  other,  the  function  of  the  core,  which  remains  equally 
in  the  magnetic  field  of  both,  being  simply  to  increase  their  influence 
upon  each  other.  This  influence,  moreover,  being  one  of  repulsion 
and  not  of  attraction,  requires  a  delicacy  of  adjustment,  because  of  its 
weakness,  which  is  not  necessary  where  the  many  times  stronger  force 
of  attraction  is  employed;  and  its  effective  range  is  correspondingly 
limited.  Where,  therefore,  the  Baker  regulator  is  simple  and  com- 
pact, and,  with  a  marked  economy  of  material,  is  able  to  cope  with  the 
entire  situation  from  no  load  to  full  load,  the  General  Electric  Trans- 
former has  a  tank  huge  in  size,  and  bursting  with  mechanism,  and  still 
only  undertakes  to  regulate  up  to  72  per  cent,  of  the  number  of  lamps 
in  circuit  Incidentally  also  it  is  to  be  noted  that  the  variable  weight, 
the  original  purpose  of  which  was  merely  to  serve  as  a  counterpoise  to 
the  coils,  is  at  its  maximtmi  effect  at  full  load,  where  it  is  at  its  minimum 
under  the  same  conditions  in  the  Baker,  the  two  thus  working  func- 
tionally to  secure  diametrically  opposite  results.    Nor  at  the  outstart 
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was  it  a  matter  of  design  that,  as  in  the  Everest  patent,  where  it  is 
given  no  function,  there  should  be  an  upward  bend  to  the  arm  of  the 
lever  which  carries  the  adjustable  quadrant  or  sector,  on  which  in  the 
larger  sizes  of  the  transformer  the  weight  is  hung,  the  original  purpose 
of  this  being  so  that  the  sector  should  avoid  striking  the  tank  at  its  low- 
est position.  Not  till  afterwards,  and  after  it  had  been  made  use  of 
by  Baker,  was  it  appreciated  that  in  this  form  it  aided  the  quadrant 
in  varying  the  leverage  of  the  weight  Without  dwelling  further  upon 
the  subject,  it  is  thus  abundantly  established  that,  as  already  stated,  the 
General  Electric  Transformer  differs  radically  from  the  Baker  regula- 
tor, however  much  in  a  general  way,  they  may  seem  to  proceed  along 
similar  lines.  The  problem  presented  to  each  was  no  doubt  the  same, 
but  it  has  been  worked  out  in  distinctly  different  ways ;  nor  is  this  to  be 
obscured  by  the  fact  that  magnetic  and  mechanical  forces  bearing  a  re- 
semblance to  each  other  have  been  made  use  of  and  correlated  in  both, 
the  manner  of  doing  so  being  by  no  means  the  same.  Accepting  the 
General  Electric  Constant  Current  Transformer  as  the  best  product  of 
the  prior  art,  the  increased  range  of  effectiveness  of  the  Baker  regulator, 
as  well  as  its  simplicity  of  construction  in  comparison  with  the  great 
complexity  of  the  other,  is' proof  of  itself  of  the  advance  to  be  found  in 
the  latter,  even  if  there  were  nothing  else.  Sessions  v.  Romadka,  145 
U.  S.  29,  12  Sup.  Ct  799,  36  L.  Ed.  609;  Hobbs  v.  Beach,  180  U.  S. 
383,  21  Sup.  Ct.  409,  45  L.  Ed.  686 ;  National  Brake  Beam  Co.  v.  In- 
ternational Brake  Beam  Co.,  106  Fed.  693,  45  C.  C  A.  644;  Boyer  v. 
Keller  Tool  Co.,  127  Fed.  130,  62  C.  C.  A.  244. 

The  General  Electric  Reactive  Coil — ^based  in  part  on  the  Thomson 
patent.  No.  616,847,  supra,  and  in  part  on  the  Everest  patent,  No. 
710,060 — goes  one  step  further,  and  adopts  as  the  mechanical  force  em- 
ployed a  counterbalance  lever  and  variable  weight,  the  reactance  device 
being  also  in  series  with  the  lamps.  But  the  latter  consists  of  two  op- 
positely wound  coils,  set  one  above  the  other,  surrounding  and  movable 
upon  a  common  core,  the  repulsion  between  the  coils,  the  same  as  in 
the  constant  current  transformer,  being  the  magnetic  force  made  use  of, 
the  core  being  merely  an  intermediary  between  them.  But  even  if  this 
device  approached  more  nearly  to  the  Baker  than  it  does,  it  adds  nothing 
to  the  case  against  it,  because  it  clearly  is  later  in  date.  The  earliest 
form  which  it  assumed  was  a  small  apparatus  built  for  the  purpose  of 
experiment,  in  March  or  April,  1899,  which  as  late  as  September  of 
the  same  year,  when  the  paper  of  Prof.  Robb  was  read  and  discussed 
before  the  American  Institute  of  Electrical  Engineers,  had  not  yet 
been  put  into  what  was  considered  a  successful  commercial  shape.  It 
is  a  question  just  when  afterwards  this  was  accomplished,  but  it  is 
not  important  to  decide;  for  its  first  beginnings  were  admittedly 
prompted  by  the  coming  out  of  the  Baker  regulator  early  in  1899, 
which  the  engineers  of  the  General  Electric  Company  endeavored  to 
meet  with  something  of  a  correspondingly  inexpensive  character.  The 
visit  of  Mr.  Baker  to  Hartford  at  the  instance  of  Mr.  Westinghouse, 
at  which  time  it  is  claimed  that  he  got  his  ideas,  was  prior  to  this,  in 
November  or  December,  1898.  But  even  though  the  conceded  purpose 
of  this  visit  was  to  inspect  the  plant  of  the  General  Electric  Company^ 
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and  see  how  to  get  around  their  constant  current  transformer  which 
was  there  installed  and  being  displayed,  the  fact  remains  that  he  did 
so,  with  a  device  of  his  own  of  distinct  character,  which,  as  shown  by 
his  letter  and  sketch  to  Mr.  Westinghouse  of  December  26,  1898,  was 
almost  immediately  conceived,  and  was  put  into  commercial  shape,  sub- 
stantially as  it  now  appears,  about  March  1st  following.  As  the  Gen- 
eral Electric  Reactive  Coil  was  subsequent  to  and  consequent  upon 
this,  it  needs  no  further  notice  here. 

There  can  be  no  question  from  this  review  of  the  prior  art  as  to  the 
entire  novelty  and  validity  of  the  Baker  invention.  It  is  true  that  the 
whole  field  was  not  open  to  him,  but  Only  an  as  yet  unoccupied  and 
somewhat  restricted  place  in  it.  There  were  undoubtedly  existing  de- 
vices of  kindred  and  suggestive  character ;  nor  can  it  be  contended  that 
reactance  regulation,  even  as  applied  to  an  alternating  current  for  arc 
lamps  in  series,  and  on  a  continuous  as  well  as  a  transferred  current, 
was  altogether  new,  nor  yet  the  correlation  of  mechanical  and  magnetic 
forces.  What  was  new,  however,  was  the  particular  forces  selected, 
taken  in  conjunction  with  the  way  in  which  they  were  co-ordinated  and 
combined ;  and  especially  in  the  discovery  that  a  varying  gravitational 
or  other  like  mechanical  force  could  be  successfully  opposed  to  the  mag- 
netic pull,  at  different  positions  of  the  coil  and  core  of  the  choking 
device,  and  the  two  so  adjusted  as  to  afford  with  exactness  the  react- 
ance required  to  meet  changes  in  the  resistance  in  the  circuit,  and  thus 
maintain  the  current  constant  This  had  been  only  partially  and  cum- 
brously  accomplished  by  others  previously,  the  efforts  of  tfie  inventor 
producing  that  which  not  only  differed  in  degree  of  effectiveness  but 
ir  type.  To  the  extent  that  he  has  thus  brought  about  that  which  is 
novel  and  useful  he  is  entitled  to  the  protection  of  the  law,  and  the  only 
remaining  question  is  whether  the  defendants  infringe. 

If  the  fourth  claim  on  which  the  complainants  rest  their  case  is  to 
be  taken  as  it  reads,  they  certainly  do.  They  clearly  make  use — in  an 
alternating  current  circuit,  in  series  with  translating  devices — of  a 
regulating  reactance  device,  consisting  of  a  coil  and  core,  the  coil  being 
suspended  at  the  end  of  a  pivoted  arm  or  pendulum  in  proximity  to 
the  core,  which  is  set  above  and  at  an  angle  to  it,  the  two  being  so  lo- 
cated relatively  that  the  one  is  calculated  to  be  drawn  upward  upon  the 
other  under  the  influence  of  magnetic  attraction ;  the  coil  or  moving 
part  being  thus  adapted,  when  moved  into  different  positions  by  the 
magnetic  pull  exerted  by  the  varying  energy  of  the  electric  current 
passing  through  it,  to  cause  varying  choking  effects,  and  being  itself 
acted  upon  in  turn  by  the  force  of  gravity,  opposed  to  the  magnetic 
pull,  the  one  being  so  adjusted  throughout  its  effective  range  of  opera- 
tions as  to  counterbalance  the  other,  when  the  coil,  by  the  greater  or  less 
reactance  established  by  its  position  on  the  core,  is  calculated  to  produce 
a  constancy  of  current  This  which  is  exactly  descriptive  of  the  defend- 
ants' device,  is  at  the  same  time  descriptive  also  of  the  invention  in  suit, 
as  expressed  in  the  claim  referred  to.  Aside,  however,  from  any  tech- 
nical adherence  to  terms,  it  requires  but  little  observation  to  perceive 
that  the  inherent  principle  of  the  invention  has  been  appropriated  by  the 
defendants,  with  only  slightly  varying  features.    That  the  two  arc 
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closely  allied  is  established  by  one  of  the  defendants'  own  bulletins, 
where,  after  speaking  of  the  Constant  Current  Transformer,  it  is  said : 

'There  is  still  another  type  of  regulator  which  conslBts  of  an  Impedance 
coll,  in  which  the  impedance  is  yaried  antomatically  by  changing  its  re- 
lation to  an  iron  core,  this  impedance  being  in  series  with  the  lamps.  This 
form  of  regulator  has  many  things  to  recommend  it  *  *  *  It  can  be  uaed 
directly  upon  the  primary  circuit  without  any  transformation,  if  so  desired, 
which  would  give  the  system  a  greater  efficiency,  and  it  can  be  made  ex- 
tremely simple  in  construction.  The  Helloe-Upton  Company's  Regulator  is  of 
the  last-named  type.  It  consists  simply  of  two  colls,  which  are  supported 
*  *  *  on  a  plTot  above  them,  so  that  they  can  swing  up  on  an  inclined 
U-shaped  iron  core.  These  coils  are  drawn  up  by  their  own  attraction  to  such 
a  point  that  their  impedance  always  keeps  the  current  constant  This  is  ac- 
complished largely  by  the  weight  of  the  coll  as  an  opposing  forces  a  amall 
weight  being  used  only  for  adjustment" 

Undoubtedly  the  invention  under  discussion  is  to  be  regarded  as 
residing  in  a  structure  of  the  same  general  character  as  that  which  is 
described  in  the  specifications,  to  which  the  inventor  is  to  be  confined. 
Diamond  Match  Co.  v.  Ruby  Match  Co.  (C.  C.)  127  Fed.  341.  But 
even  on  the  basis  that,  as  the  result  of  this,  a  lever  is  a  necessary  com- 
ponent, this  is  to  be  found  in  the  defendants'  regulator  in  the  rigid 
arm  on  which  the  coil  is  hung,,  the  weight  of  which  is  practically  located 
between  the  pivot  as  a  fulcrum  and  the  opposing  magnetic  and  mechan- 
ical forces  by  which  it  is  swung  up  or  down.  This  makes  out  a  lever 
of  the  second  class,  and  it  is  to  be  noted  with  regard  to  it  that  it  is  by 
the  operation  of  the  two  forces  mentioned  upon  each  other,  through  it 
as  an  intermediary,  that  the  changes  in  the  position  of  the  coil,  and  its 
consequent  varying  reactive  effect,  is  brought  about,  the  same  as  in  the 
invention  in  suit.  This  establishes  in  both  form  and  function  the  sub- 
stantial equivalency  of  the  two.  It  is  only  as  a  critical  angle  in  one 
arm  of  the  lever  is  made  an  essential  feature  that  the  defendants  are  able 
to  escape.  This,  no  doubt,  is  the  form  to  which  prominence  is  given 
by  the  inventor  in  the  specifications,  but  there  is  nothing  there  which  of 
necessity  restricts  him  to  it  As  was  observed  with  regard  to  the 
method  patent — ^although  the  two  stand  somewhat  differently — ^all  that 
is  shown  in  the  specifications  may  well  be  taken  as  illustrative  merely, 
and  not  as  intended  to  impose  a  limitation,  other  than  as  just  indicated. 
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Indeed,  the  inventor  expressly  declares,  speaking  on  the  subject  of  the 
force  to  be  made  use  of  to  oppose  and  vary  with  the  magnetic  pull 
between  coil  and  core:  "I  have  discovered  that  such  a  force  can  be 
applied  mechanically  in  several  ways."  It  is  true  that  he  goes  on  to 
say :  "In  the  present  instance  I  make  use  of  a  compensating  lever  car- 
rying a  weight,  ♦  ♦  ♦  and  I  pivot  the  said  lever  at  such  a  point 
as  to  form  a  critical  angle  between  ♦  ♦  *  the  two  parts  ♦  ♦  * 
on  opposite  sides  of  the  pivot;"  and  then  proceeds  to  describe  at  length, 
by  words  and  diagrams,  the  method  for  determining  it  But  he  also 
states  later  on:  "It  is  immaterial  whether  the  weight  9  [shown  in  the 
drawings,  hung  from  the  end  of  the  bent  arm],  or  any  other  counter- 
weight or  force,  is  attached  to  the  coil  or  the  core,  the  relative  movement 
of  these  two  parts  being  the  feature  upon  which  the  choking  effect  de- 
pends ;"  and  further  adds :  "When  the  compensating  lever  is  attached 
to  the  core  of  the  reactance  device  instead  of  to  the  coil  (it  being  as- 
sumed that  the  coil  is  arranged  above  the  core),  the  core  itself  forms 
part  of  the  mechanical  force  opposing  the  magnetic  pull  of  the  coil." 
It  is  thus  not  only  shown  that  he  had  variations  to  the  extent  indicated 
in  mind,  but  that  one  of  these,  in  which  the  weight  of  the  core  drawn 
upward  by  the  magnetic  pull  of  the  coil  above  it  is  utilized  as  a  part 
of  the  counter  mechanical  force  employed,  approaches  very  closely,  if  it 
does  not  in  fact  cover,  the  defendants*  device.  It  is  in  the  light  of  this, 
as  well  as  the  rest  of  the  specifications,  that  the  claims  must  be  read ; 
and,  the  one  under  consideration  having  been  formulated  by  the  in- 
ventor in  broad  terms,  it  is  not  to  be  cut  down  to  the  particular  con- 
struction in  which  the  critical  angle  appears,  there  being  enough  in  the 
specifications  to  support  it  outside  of  that,  especially,  also,  as  that  has 
been  made  the  subject  of  a  separate  claim.^  National  Cash  Register 
Co.  V.  American  Cash  Register  Co.,  63  Fed.  367,  3  C.  C.  A.  659 ;  Smeeth 
f .  Perkins,  125  Fed.  285,  60  C.  C.  A.  199 ;  Boyer  v.  Keller  Tool  Co., 
127  Fed.  130,  62  C.  C.  A.  244. 

It  is  said,  however,  that,  as  shown  by  the  proceedings  in  the  Patent 
Office,  it  was  only  after  the  amendment  of  the  specifications,  by  which 
the  method  of  determining  the  critical  angle  was  introduced,  that  the 
objections  of  the  examiner  were  removed ;  and  that,  having  thus  been 
made  an  element  without  which  the  patent  would  not  have  been  al- 
lowed, the  invention  cannot  be  carried  beyond  it.  But  it  is  to  be  ob- 
served that  while  considerable  stress  was  no  doubt  laid  upon  this  feature 
in  argument  there,  in  response  to  which  the  amendment  spoken  of  was 
introduced,  yet  this  was  more  for  the  purpose  of  making  clear  the 
method  of  fixing  the  angle  on  which  the  inventor  relied,  which  he  had 
referred  to  as  obvious  to  any  one  skilled  in  the  art,  the  examiner  evi- 
dently not  so  regarding  it.  The  significant  thing  is  that  the  claims 
themselves  were  not  amended  to  bring  in  any  such  limitation,  but,  after 

s  "^  In  an  electric  circuit,  a  regulating  reactance-coil  having  a  moving  part 
adapted  to  increase  the  choking  effect  in  the  coU,  a  number  of  translating 
devices  in  series  with  the  coil,  a  pivoted  lever  connected  to  the  moving  part, 
and  a  weight  attached  to  the  lever,  the  connection  between  the  moving  part 
and  the  lever  being  made  at  a  critical  angle,  whereby  the  varying  effects  of 
the  weight  and  the  magnetic  pull  of  the  coil  cause  varying  choking  effects, 
which  are  adapted  to  maintain  the  current  in  the  circuit  constant** 
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some  intermediate  changes  involving  nothing  of  this  character,  were 
accepted  substantially  as  they  were  proffered,  and  without  this  they 
are  to  be  taken  as  they  read.  Acme  Flexible  Clasp  Co.  v.  Carey  Mfg. 
Co.  (C.  C.)  96  Fed.  344;  Society  Anonyme  Usine  v.  Rehfuss  (C.  C.) 
76  Fed.  657;  Diamond  Drill  Co.  v.  Kelley  (C.  C)  120  Fed.  282;  Boyer 
v.  Keller  Tool  Co.,  127  Fed.  130,  62  C.  C.  A.  244.  It  was  recognized, 
moreover,  by  the  examiner  in  his  final  observations  on  the  case,  that  the 
real  invention  resided  in  the  correlation  established  between  the  mag- 
netic and  mechanical  forces  employed  and  the  choking  effect  of  the 
reactance  coil,  in  a  way  to  produce  constant  current ;  and  that  this  was 
not  confined  to  the  method  by  lever  and  weight,  but  was  broad  enough 
to  extend  to  a  device  where  a  spring  was  used  instead,  which  hardly 
comports  with  the  idea  that  it  was  only  accepted  in  its  special  and  re- 
stricted form. 

A  point  is  sought  to  be  made  out  of  the  fact,  which  has  already  been 
adverted  to,  that,  while  the  application  was  pending  for  the  patent  in 
suit,  others  were  from  time  to  time  brought  forward  covering  different 
forms  of  similar  reactance  regulating  devices,  all  being  allowed  and  is- 
sued the  same  day.  It  is  contended  that  the  inventor  in  this  way  not 
only  recognized  the  limited  character  of  the  present  patent,  but  himself 
of  necessity  set  bounds  to  it,  the  others  being  entirely  superfluous  and 
redundant  if  the  invention  here  is  of  the  broad  scope  claimed.  In  one 
of  these,  the  buoyancy  of  a  conical  float  from  which  the  coil  is  supend- 
ed  is  made  use  of,  the  sides  of  which  curve  inwardly  in  the  form  of  a 
parabola,  and  are  so  graduated  as  to  offer  rapidly  increasing  resistance 
to  the  magnetic  pull,  according^  to  the  increased  displacement  of  the 
liquid  into  which  it  is  drawn.  In  another,  the  opposing  force  is  a  spe- 
cially calibrated  spring,  on  which  the  coil  is  directly  suspended,  or 
whidh  is  attached,  in  place  of  a  weight,  to  the  other  end  of  an  evenly 
pivoted  lever.  In  a  third  the  counterbalancing  weight,  in  the  form  of  a 
roller,  is  attached  by  a  link  to  the  end  of  a  similar  lever,  and  is  arranged 
to  slide  up  and  down  an  incline  having  a  so-called  critical  curve.  In 
a  fourth  the  weight  is  suspended  on  a  chain  or  on  links,  from  the  end  of 
a  lever,  varying  effect  being  thereby  given  to  it,  as  the  other  arm  is  low- 
ered or  raised.  The  fifth  has  a  divided  weight,  the  different  parts  of 
which  are  taken  up  one  by  one,  as  the  lever  is  similarly  moved.  While 
in  the  sixth  it  is  suspended  on  a  sprocket  chain,  stretched  over  a  pivoted 
lever,  one  arm  of  which  is  given  a  critical  curve,  whereby  the  effect  of 
the  weight  is  increased  or  lessened  as  it  is  moved  up  or  down.  I  have 
gone  into  these  structural  details  for  the  purpose  of  giving  full  force 
to  the  argument,  but  I  am  not  persuaded  that  it  should  prevail.  These 
patents  undoubtedly  represent  different  developments  of  the  same 
mventive  idea  that  is  the  basis  of  the  one  in  suit.  Not  only  is  this  at- 
tested by  their  common  purpose  and  character,  but  they  have  identically 
the  same  introductory  specifications,  borrowed  from  that  which  we  have 
here.  They  are  to  be  severally  confined  of  course  to  that  which  is  por- 
trayed and  claimed  in  each,  and  do  not  impinge,  therefore,  upon  the 
present  patent  any  more  than  they  do  upon  each  other.  There  is  no 
necessity  and  no  pretense,  as  seems  to  be  assumed,  of  so  broadening  it 
that  they  will  do  so.  Confining  it,  as  we  admittedly  must,  to  a  structure 
of  the  same  general  character  as  is  described  and  sustained  by  the 
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specifications,  the  defendants,  for  the  reasons  already  given,  are  never- 
theless found  within  it,  and  therefore  infringe. 

Let  a  decree  be  drawn  in  favor  of  the  complainants  in  accordance  with 
the  views  expressed  in  this  opinion,  and  referring  the  case  to  a  master 
to  take  an  account 


NATIONAL  PHONOORAPH  GO.  v.  AMERICAN  ORAPHOPHONB  CO. 

(two  cases). 

(Circuit  Court,  D.  Connecticut    March  17,  1005.) 

Nos.  1,070,  1,103. 

1.  PaTBNTB— iNTUHOBiaBlIT— FBOCE88  VOB   DpPUOATIllO    PHONOaBAPHIO   BlO- 

OBD8. 

The  Edison  patent.  No.  713,209,  for  a  method  of  producing  hollow  cylin- 
drical phonograms,  is  limited  to  the  process  of  making  such  records  by 
expanding  the  blank  placed  within  the  mold,  and  is  not  infringed  by  a 
casting  process. 

2.  Samb. 

The  Edison  patent.  No.  667,002,  for  a  process  of  duplicating  cylindrical 
phonographic  records,  is  entitled  to  only  a  narrow  construction  in  view 
of  the  prior  art,  and,  as  so  construed.  Is  not  Infringed  by  the  process  of 
the  McDonald  patents,  Nos.  082,901  and  682,902. 

In  Equity.  Suits  for  infringement  of  letters  patent  No.  667,662, 
dated  February  6,  1901,  and  No.  713,209,  dated  November  11,  1902, 
both  granted  to  Thomas  A.  Edison  for  processes  for  duplicating  phono- 
graphic records.     On  final  hearing. 

Dyer  &  Dyei  and  F.  H.  Betts,  for  complainant. 
Philip  Maurc  and  C.  A.  h.  Massie,  for  defendant 

PLATT,  District  Judge.  The  two  patents  in  suit  relate  to  processes 
for  duplicating  phonograph  records.  The  title  to  them  is  in  the  com- 
plainant, and  it  is  alleged  that  they  are  infringed  by  the  defendant. 

In  case  1,076  the  patent  in  suit  is  No.  667,662.  This  was  granted 
February  5,  1901,  but  the  application  therefor  was  filed  May  8,  1900. 
In  case  1,103  the  patent  in  suit  is  No.  713,209.  This  was  granted  No- 
vember 11,  1902,  but  the  application  therefor  was  filed  March  6,  1898. 
It  will  be  seen  that  the  later  patent  relates  to  the  earlier  application. 
The  alleged  infringement  arises  in  both  cases  from  the  use  by  the 
defendant  of  the  same  process  of  manufacture.  The  issues  in  each 
case  are  practically  the  stme,  and  the  two  patents  are  so  closely  related 
that  our  burdens  will  be  lessened  by  considering  them  together,  and 
when  they  enter  the  art  to  treat  the  earlier  application  as  tiit  first  ap- 
proach. 

It  is  claimed  by  complainant  that  the  earlier  application  resulting  in 
patent  in  suit  1,103  relates  to  a  broader  matter  than  the  later  applica- 
tion resulting  in  patent  in  suit  1,076.  In  short,  that  the  "hollow  cylin- 
drical phonogram"  may,  under  the  process  shown  in  patent  in  suit 
1,103,  be  formed  by  casting,  dipping,  or  expanding,  while  under  patent 
in  suit  1,076  it  must  be  formed  by  casting ;  one  being  the  genus,  the 
other  the  species — ^but  this  is  parenthetical.    It  is  believed  that  the 
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most  searching  analysis  will  fail  to  discover  any  defense  which  has  been 
neglected  by  defendant's  counsel.  The  cases  undoubtedly  invited  such 
treatment,  but  the  court  is  content  to  merely  suggest  some  of  the  con- 
siderations which  seem  to  warrant  the  conclusions  finally  reached. 

And  now  let  us  step,  as  best  we  can,  into  the  patentee's  shoes,  and 
find  whether,  in  the  particular  branch  of  the  art  at  which  he  aimed  when 
he  sought  these  patents,  he  did,  by  the  exercise  of  inventive  genius,  add 
anything  to  the  then  existing  common  stock  of  knowledge.  The 
graphophonic  art  may  be  said  to  have  fairly  begun  with  the  invention  of 
Bell  and  Taintor,  letters  patent  No.  341,214,  dated  May  4,  1886.  This 
taught  the  public  how  to  produce  the  cc«nmercial  and  transferable 
sound  record.  It  led  at  once  to  an  anxious  search  for  a  mold  and  ma- 
terial and  method  for  producing  a  large  quantity  of  satisfactory  dupli- 
cate records  of  unvarying  and  excellent  quality.  On  the  same  date 
Taintor  told  how  records  could  be  duplicated  by  so  using  plumbago 
as  to  make  an  electroplated  matrix,  and  then  cop)ring  the  master  record 
by  mechanism.  The  trouble  with  mechanical  duplication,  however,  b 
that,  after  a  few  copies  have  been  produced,  the  master  record  becomes 
so  worn  that  later  duplicates  are  imperfect,  and  it  was  still,  therefore, 
very  important  to  find  a  way  of  making  an  unlimited  number  of  accu- 
rate duplicates  in  a  mold.  To  cast  divers  kinds  of  materials  in  molds 
was  a  long  understood  practice,  and  it  was  obvious  that,  if  the  ancient 
art  of  casting  could  be  made  serviceable  in  the  matter  of  producing 
good  records,  the  ideal  method  would  be  reached.  In  using  molds, 
when  the  article  to  be  produced  was  spherical,  it  is  evident  that  the 
mold  must  be  divided;  but  when  the  article  is  not  spherical,  and  if 
the  molten  material  is  of  such  a  character  that  upon  cooling  it  con- 
tracts, then  a  continuous  mold  can  be  used.  It  will  be  conceded,  I 
think,  that  casting  waxlike  materials  in  continuous  molds  to  obtain 
blanks,  which,  after  shrinking,  could  be  withdrawn  lengthwise,  was  not 
a  very  difficult  matter,  and  was  thoroughly  developed  long  before 
either  patent  in  suit.  Such  was  the  state  of  affairs  when  the  search 
for  the  "ideal"  in  the  matter  of  duplicating  sound  records  was  taken  up. 

Passing  by  some  slight  suggestions  which  can  be  found  in  Engli^ 
and  American  patents,  it  is  well  to  come  at  once  to  Mr.  Edison's  pat- 
ent No.  484,582,  dated  October  18,  1892,  generally  known  as  the  "split 
mold"  patent.  This  confessedly  discloses  everything  which  the  patent 
in  suit  for  a  casting  process  discloses,  except  the  longitudinal  extrac- 
tion from  a  continuous  mold.  At  the  date  when  the  application  for  the 
1892  patent  was  filed — ^January  6, 1888 — it  may  well  be  that  the  waxlike 
substance  with  suitable  contractile  power  had  not  been  found;  but  on 
October  18,  1892,  soap  compositions,  with  low  melting  point  and  high 
coefficient  of  expansion  and  contraction,  had  become  well  known,  and 
were  in  general  use.  Mr.  Edison  was  after  a  practical  process,  and 
confessedly  the  use  of  the  split  mold  was  not  practical,  because  of  tiie 
fins  or  burrs  made  by  the  seams;  and  it  is  equally  clear,  since  the 
soapy  combination  then  known  would  contract  sufficiently  in  cooling, 
that  the  continuous  mold  was  a  practical  thing,  except  for  other 
troubles. 

Lioret's  United  States  patent  No.  628,273,  October  30,  1894,  and 
Young's  British  patent  No.  1,478,  January  23, 1894,  are  of  importance. 
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because  they  deal  with  the  duplication  of  sound  records,  rather  than 
blanks.  Lioret  softens  a  celluloid  ring  by  plunging  it  in  hot  water, 
then  forces  a  mandrel  into  the  ring  large  enough  to  push  the  softened 
celluloid  into  all  the  cavities  of  a  mold,  then  by  plunging  the  whole  into 
cold  water  permits  the  celluloid  to  harden  and  at  the  same  time  to  con- 
tract enough  so  that  it  can  be  easily  withdrawn  from  the  mold  by  un- 
screwing. He  also  shows  that  very  slight  contraction  permits  tiie  un- 
screwing. Young,  using  a  continuous  mold  and  a  thin  strip  of  cellu- 
loid, collapsed  tiie  strip  after  impressing  it  by  expanding,  and  then 
withdrew  it  longitudinally.  By  using  a  material  then  well  known  in 
the  art,  with  a  higher  coenicient  of  expansion  and  contraction,  it  would 
seem  that  the  necessity  for  collapsing  would  have  been  obviated.  Ap- 
pelt  (No.  303,976}  describes  the  casting  of  rollers  in  a  cylindrical  mold 
and  allowing  the  material  to  congeal,  so  that  the  roller  will  easily  come 
out  of  the  tube  in  consequence  of  the  shrinkage  '*which  all  compounds 
composed  principally  of  gelatine  and  of  glycerine  undergo."  Day 
(No.  5Q3fi72)  describes  the  casting  of  a  printer's  roller,  and  by  the  in- 
troduction of  cool  air  causing  it  to  shrink  at  the  inner  surtace,  and 
withdraw  itself  from  the  outer  tube,  when  it  may  be  removed  from  the 
tube.  It  is  true  that  these  are  in  another  art,  but  they  disclose  quite 
as  plainly  as  any  of  the  former  citations  that,  if  a  proper  material  is 
provided,  it  is  easy  to  cool  it  to  the  point  where  the  inevitable  contrac- 
tion permits  its  longitudinal  extraction  from  a  continuous  mold.  Long 
prior  to  the  patents  in  suit  it  was  known  that  certain  waxlike  materials 
had  the  property  of  contracting  when  cooled.  Mr.  Edison's  patent  No. 
38:^,417,  dated  May  8,  1888,  specifically  refers  to  that  quality.  He 
was  then  engaged  in  showing  how,  by  the  use  of  an  exceedingly  smooth 
die,  a  satisiactory  blank  could  be  produced,  upon  which  engraving 
could  proceed  at  once  without  cutting.  There  is  no  way  of  excracting 
the  finished  blank  from  the  soUd  die,  which  he  offers  as  one  form,  ex- 
cept to  take  advantage  of  that  quahty  of  contraction  to  which  he  re- 
ferred in  coimection  with  the  eifect  of  cooling  upon  the  wax  in  the 
mold. 

To  understand  the  entire  matter,  it  is  necessary  to  know  the  dis- 
tinction between  blanks  and  sound  records.  Blanks  are  made  by 
a  process  which  only  differs  from  that  used  in  making  records  in 
one  respect.  The  blank  must  come  out  of  the  mold  with  a  smooth 
surface  upon  which  to  engrave  the  tiny  indentations  which  assist 
in  repeating  vocal  or  instrumental  sounds  to  the  ear,  but  the  record 
must  come  out  of  the  mold  with  those  tiny  indentations  already  im- 
pressed thereon.  The  one  process  would,  therefore,  seem  not  only 
to  be  analogous  to  the  other,  but  the  two  would  seem  to  be  so  inter- 
woven as  to  be  really  a  part  of  the  same  art.  Except  for  the  one 
difference  explained,  every  step  in  each  process  is  the  same;  the 
molds,  the  materials,  and  the  product  the  same;  and  in  each  case 
the  product  is  intended  to  take,  and  does  take,  an  exact  impres- 
sion of  the  mold  in  which  it  is  formed.  Long  prior  to  the  applica- 
tion of  March  5, 1898,  Mr.  Edison  had  put  the  casting  process  aside, 
and  was  using  the  expanding  process,  throwing  now  and  then,  it  is 
true,  a  longing  glance  at  his  "ideal  method" ;  but  it  requires  a  con- 
siderable stretch  of  the  imagination  to  accept  the  proposition  that 
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with  this  application  he  had  suddenly  returned  to  his  first  love.  It 
is  believed  that  such  return  is  shown  in  the  second  application,  for 
that  process  is  plainly  a  casting  process.  It  makes  no  difference 
whether  one  pours  the  mixture  into  the  mold  from  the  top  or  draws 
it  up  from  the  bottom.  As  a  characterization  of  a  process  the  words 
"casting"  and  "dipping"  cannot  be  distinguished. 

No.  1,103. 

Into  an  art,  then,  the  condition  of  which  has  been  somewhat 
meagerly  set  forth,  comes  the  patentee  with  his  application  of 
March  5, 1898,  which,  after  long  hindrance,  emerged  from  the  Pat- 
ent Office  as  No.  713,209,  dated  November  11,  1902.  Claims  2  and 
3  are  in  issue : 

"(2)  The  method  of  producing  hollow  cylindrical  phonograms,  which  con- 
Biste  in  obtaining  a  mold  having  a  reverse  phonogram-record  on  the  inner 
wall  of  a  cylindrical  opening,  forming  a  hollow  cylindrical  plastic  phonogram 
within  said  mold,  releasing  the  phonogram  from  the  mold  by  a  radial  con- 
traction of  the  phonogram  snfElcient  to  entirely  clear  the  surfaces,  and  re- 
moving the  phonogram  from  the  mold  by  direct  longitudinal  movement 

"(8)  The  method  of  producing  hollow  cylindrical  phonograms  which  con- 
sists in  obtaining  a  mold  having  a  reverse  phonogram-record  on  the  inner 
wall  of  a  cylindrical  opening,  forming  a  hollow  cylindrical  plastic  phonogram 
within  said  mold,  releasing  the  phonogram  from  the  mold  by  a  reduction 
in  temperature  sufficient  to  entirely  clear  the  surfaces,  and  removing  the 
phonogram  from  the  mold  by  direct  longitudinal  movement" 

I  can  find  nothing  in  the  specifications  which  even  hints  at  the 
soundness  of  the  proposition  that  the  words  found  in  claims  2  and 
3,  "forming  a  hollow  cylindrical  plastic  phonogram,"  cover  the  cast- 
ing process.  At  the  outset,  it  is  admitted  that  it  cannot  be  found  in 
any  other  of  the  .18  claims.  Then  going  to  the  specifications,  the 
blanks  to  be  used  are  referred  to  on  the  second  page,  beginning  at 
line  8.  They  must  be  thick  enough  to  maintain  their  shape.  The 
diameter  must  be,  at  normal  temperature,  slightly  less  than  the 
bore^  of  the  mold,  so  that  it  can  be  inserted.  At  line  18  begins  this 
significant  language : 

"After  the  blank  has  been  thus  placed  within  the  matrix  or  mold,  both 
the  matrix  and  the  blank  contained  tiierein  are,  or  the  blank  alone  is,  brought 
to  a  higher  temperature,  whereby  the  blank  will  expand  and  will  be 
brought  into  intimate  contact  with  the  record-surface  of  the  matrix  or  mold, 
whereby  the  negative  record  thereof  will  be  impressed  with  absolute  accu- 
racy upon  the  surface  of  the  blank." 

Beginning  at  line  43,  he  states  that  he  prefers  to  introduce  a  ta- 
pering mandrel  within  the  blank  after  the  blank  has  been  placed  in 
the  mold  "and  heat  applied  to  the  blank."  In  line  84  he  informs  us 
that  the  degree  of  heat  necessary  to  properly  expand  the  blank 
will  depend  largely  upon  the  material  used,  and  upon  the  closeness 
of  fit  of  the  blank  "when  inserted"  within  the  mold.  From  line  124, 
and  on,  he  described  the  specific  blank  as  "preferably  provided  with 
a  tapered  bore,"  and  as  "turned  down  so  that  it  may  be  inserted" 
within  the  mold  "with  a  close  fit,"  and  as  of  a  "sufficient  thickness 
to  maintain  its  shape."  The  history  of  the  application  in  the  Pat- 
ent Office  also  leads  to  the  same  conclusion.  It  strikes  me  as  im- 
possible to  construe  this  patent  as  indicating  anything  except  the 
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expanding  process,  and,  if  this  be  so,  it  is  conceded  that  defend- 
ant's casting  process  does  not  infringe.  And  this  is  the  alleged 
broad  patent  under  which  the  complainant  seeks  to  dominate  the 
art  of  producing  molded  duplicates,  no  matter  how  they  are  pro- 
duced. 

No.  1,076. 

After  the  Patent  Office  had  devoted  nearly  two  years  of  labor 
toward  the  parturition  of  the  alleged  invention  which  has  just  been 
discussed,  another  application  was  filed  May  8,  1900,  upon  which 
letters  patent  No.  667,662  were  issued,  dated  February  6, 1901.  And 
claims  1,  2,  4,  and  5  are  in  issue  : 

"(1)  The  process  of  duplicating  cylindrical  phonographic  records,  which 
consists  in  first  making  an  original  record  with  a  spiral  record-groove  of 
greater  pitch  than  that  desired  on  the  duplicate  to  be  produced,  then  in 
making  a  hollow  cylindrical  matrix  or  mold  from  said  original  record,  car- 
rying the  record  in  negative  on  its  bore,  and  in  finally  making  duplicate 
records  from  the  matrix  or  mold  by  introducing  therein  and  engaging  there- 
with material  maintained  In  an  abnormally  high  temperature,  whereby  the 
cooling  of  such  duplicate  will  contract  the  pitch  of  the  record-groove,  as  and 
for  the  purposes  set  forth. 

"(2)  The  process  of  duplicating  phonographic  records,  which  consists  in 
securing  a  mold  containing  the  record  in  negative  on  its  bore,  in  introducing 
a  molten  material  in  the  mold  to  receive  a  surface  Impression  from  such 
record,  in  allowing  the  molten  material  to  set,  In  contracting  the  set  mate- 
rial, and  in  separating  the  contracted  molded  material  by  a  longitudinal 
movement,  substantially  as  set  forth." 

*'(4)  The  process  of  duplicating  cylindrical  phonograph-records,  which  con- 
sists in  forming  a  cylindrical  mold  with  a  record  in  negative  on  its  bore,  In 
introducing  a  molten  material  in  the  mold  to  form  a  cylindrical  duplicate,  In 
allowing  the  duplicate  to  set.  In  contracting  the  duplicate,  and  in  removing 
the  contracted  duplicate  by  a  direct  longitudinal  movement,  substantially  as 
set  forth. 

"(5)  The  process  of  duplicating  cylindrical  phonograph-records,  which  con- 
sists in  forming  a  cylindrical  mold  having  the  record  In  negative  on  its  bore^ 
in  introducing  molten  material  in  the  mold  around  a  core,  whereby  a  hollow 
cylindrical  duplicate  will  be  formed,  in  allowing  the  molten  material  to  set, 
in  contracting  the  molten  material,  and  in  withdrawing  the  contracted  ma- 
terial from  the  mold  by  a  direct  longitudinal  movement,  substantially  as 
set  forth." 

To  introduce  molten  material  into  a  mold ;  to  allow  it  to  congeal 
therein,  thereby  taking  the  impression  of  the  inner  surface  of  the 
mold ;  and  to  then  remove  it  from  the  mold — is  the  ancient  art  of 
casting,  and  is  the  foundation  of  this  patent  in  suit.  If  there  is  any 
invention  here,  it  must  be  contained  within  a  very  narrow  scope. 
My  view  of  the  art,  which  includes  therein  the  casting  of  cylinder 
blanks,  narrows  the  matter  still  more.  For  years  it  had  been  com- 
mon to  cast  the  same  waxlike  material  in  continuous  cylindrical 
molds,  and,  after  it  had  been  cooled,  and  thereby  sufficiently  con- 
tracted, to  withdraw  the  product  longitudinally  from  the  mold. 
The  complainant  is  forced  by  the  admitted  facts  of  the  prior  art  to 
contend  that  in  one  respect,  at  least,  an  inventive  glimmer  did  shine 
out,  and  what  will  be  now  discussed  applies  to  both  patents  in  suit. 
The  argument  is  that  it  is  unimportant  how  much  was  known  about 
pulling  other  products  straight  out  of  a  continuous  mold,  because 
it  remains  true  that  no  one  had  taught  us  how  to  remove  longi- 
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tudinally  a  phonogram  covered  with  such  an  infinitesimal  number 
of  exceedingly  minute  indentations.  This  is  the  glorious  contribu- 
tion to  the  art  for  which  Mr.  Edison  receives  such  adulation  from 
expert  and  counsel.  It  is  suspected  that  their  enthusiasm  causes 
them  to  lose  sight  of  the  admitted  fact — that  very  little  radial  con- 
traction is  required  to  produce  a  sufficient  separation  to  permit  the 
straight  pull.  The  necessary  contraction  is  about  as  infinitesimal 
as  the  marks  on  the  mold»  and  it  would  seem  that  a  contraction  suf- 
ficient to  remove  any  casting  from  any  continuous  mold  would 
serve  to  get  this  casting  out  of  this  mold  in  the  way  suggested. 

Air  bubbles  in  the  melted  material  drove  Mr.  Edison  away  from 
casting  for  many  years,  but  in  this  patent  he  reverts  to  casting,  and 
avoids  air  bubbles  by  introducing  the  melted  wax  from  the  bottom 
upwardly  into  a  very  cold  mold,  so  as  to  produce  an  almost  instan- 
taneous chilling  of  the  wax.  Defendant  undertakes  to  get  rid  of 
the  air  bubbles  by  superheating  the  melted  wax  after  it  has  been 
poured  into  the  mold  at  the  top,  and  then  proceeds  to  suddenly  chill 
it  down  from  its  high  temperature.  This  is  done  under  letters  pat- 
ent Nos.  682,991  and  682,992,  September  17,  1901.  Mr.  MacDonald 
discovered  that  he  could  do  this  when  molding  blanks  in  1896.  The 
superheating  and  sudden  chilling  produced  a  very  hard  surface,  not 
suitable  for  blanks,  but  excellent  for  duplicate  records,  and  this 
knowledge  led  directly  to  the  defendant's  patents.  It  is  important 
that  the  patent  in  suit  was  not  interposed  in  interference  by  the 
Patent  Office.  The  presumption  of  novelty  in  defendant's  patents 
is  exceptionally  forceful  when  we  consider  that  men  so  painstak- 
ing as  Mr.  Edison,  and  so  vigorous  as  his  counsel,  must  have  been 
in  full  possession  of  all  the  facts,  and  quite  able  to  impress  their 
views  upon  the  office.  Mr.  Edison  eliminates  air  bubbles  by  one 
process,  and  the  defendant  eliminates  them  by  another  and  dis- 
tinctively novel  process. 

The  lions  in  the  path  at  the  time  of  the  split  mold  patent  are  all, 
except  one,  disposed  of.  The  minute  indentations  were  at  one  time 
too  deep,  and  for  a  variety  of  reasons  prevented  a  practical  casting 
process;  but  this  trouble  vanished  when  Edison  invented  the 
curved-edge  recorder,  which  avoids  the  deep  cutting  into  the  record 
which  had  been  necessary  before  that  time.  The  defendant  has  the 
benefit  of  the  curved-edge  recorder  patent. 

If  you  have  a  material,  which,  after  cooling,  contracts  radially 
and  longitudinally,  thus  becoming  detached  and  separated  from  the 
mold  without  breaking,  it  is  a  simple  and  obvious  act  to  lift  it  di- 
rectly and  safely  out.  Before  this  can  be  done,  however,  you  must 
have  the  right  material,  and  the  indentations  imprinted  by  the  mold 
must  be  of  a  certain  kind.  So  it  follows  that  if,  after  lifting  it  out, 
the  product  is  a  commercial  failure,  the  fault  must  be  either  in  the 
material  or  in  the  impressions,  and  it  appears  that  these  difficulties 
were  obviated  by  other  brains  than  the  patentee's. 

Only  a  word  about  claim  1.  It  contains  a  self-adjusting  device, 
which  has  the  peculiar  faculty  of  shifting  its  position,  so  as  to  catch 
an  unwary  defendant  in  its  clutches,  no  matter  how  much  pains  he 
may  take  to  escape.    Whatever  pitch  one  desires  on  the  duplicate 
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will,  of  its  own  motion,  cause  his  destruction.  The  shrinkage  rule 
removes  any  lingering  suggestion  of  novelty  in  the  claim. 

The  foregoing  is  an  imperfect  sketch,  thrown  together  in  the 
midst  of  divers  harassing  problems,  raised  by  a  variety  of  other  sit- 
uations in  other  matters ;  but  it  is  believed  that  it  contains  at  least 
a  faint  suggestion  of  the  reasons  which  have  forced  me  to  my  con- 
clusions. A  considerable  portion  of  the  mine  remains,  from  which 
much  value  can  be  extracted  to  aid  the  defendant.  It  has  been  ex- 
plored, but  I  refrain  from  further  exploitation. 

Let  the  bills  in  both  cases  be  dismissed. 


CHISHOLM  et  al.  v.  RANDOLPH  CANNING  Ca 

(C9rcolt  Ooort,  B.  D.  Wisconsin.    December  1S»  1904.) 

1.  Fatehtb— Anticipation— Mkthod  of  Hulling  Pbas. 

The  Chlsbolm  patent,  Na  421,244,  for  a  method  of  hnlllng  peas,  held 
Talid,  as  against  the  claim  of  anticipation  by  the  Fanre  French  patent 
of  May  16,  1888,  and  the  first  certificate  of  addition  thereto—It  being 
shown  that  the  Fanre  machine  is  incapable  of  performing  the  operation 
of  boiling  by  impact,  which  is  the  method  of  the  Ohisholm  patent;  also, 
AeM  infringed. 

In  Equity.  On  final  hearing  of  bill  alleging  infringement  of  let- 
ters patent  No.  421,244,  issued  to  Chisholm  &  Chisholm  February 
11, 1890,  for  a  "method  of  hulling  peas." 

Gustav  Bissing,  for  complainants. 
R.  S.  Taylor,  for  defendant 

SEAMAN,  District  Judge.  The  patent  in  suit  discloses  means 
and  process  for  hulling  peas  which  have  entered  into  general  use, 
and  given  great  impetus  to  the  pea-canning  industnr  in  this  country. 
With  its  utility  and  importance  as  an  advance  in  that  art  conceded, 
the  validity  of  the  patent  is  assailed  upon  the  ^ound  of  anticipa- 
tion by  the  French  patent  of  Mme.  Faure,  and  its  "first  certificate 
of  addition"  (1883)  ;  and  the  majority  opinion  of  the  Circuit  Court 
of  Appeals  in  the  Johnson  Case,  115  Fed.  625,  63  C.  C.  A.  123,  sus- 
tains this  contention.  The  fact  appeared  in  the  Johnson  Case,  and 
is  uncontroverted  in  the  present  record,  that  the  hulling  of  green 
peas  for  commercial  uses  had  long  been  attempted  by  various  ma- 
chines, but  none  had  proved  successful  prior  to  the  device  of  the 
Chisholms,  for  which  letters  patent  No.  421,244  were  granted,  so 
that  substantially  all  hulling  in  the  canning  factories  was  carried 
on  by  hand  labor.  The  patented  device  was  for  a  method  of  hull- 
ing by  impact  with  beaters,  moving  at  a  fixed  and  moderate  speed, 
so  arranged  that  the  pods  dropping  upon  the  beaters  were  struck 
with  sufficient  force  to  burst  the  pods  by  means  of  the  air  contained 
therein,  without  injury  to  the  tender  berries.  This  method  solved 
the  problem,  entered  into  general  use,  and  the  machine  performs  the 
labor  of  many  hands  with  excellent  results.  In  the  face  of  this  his- 
tory, patentable  invention  can  be  denied  only  upon  convincing  proof 
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that  the  patentees  were  clearly  anticipated  in  their  disclosure  of  this 
useful  conception.  But  if  such  anticipation  appears,  it  is  unques- 
tionable that  no  monopoly  can  be  granted  for  the  process  thus 
brought  into  commercial  use. 

The  decision  referred  to  rests  on  this  deduction  in  reference  to 
the  Faure  patent,  as  stated  in  the  opinion : 

"The  great  fact  is  that  she  (Mme.  Faure)  devised  and  described  a  machine 
for  hulling  green  peas,  capable  of  operating  by  impact,  and  incapable  of  oper- 
ating (at  least,  to  any  considerable  extent)  in  any  other  way.  The  organiza- 
tion of  the  Faure  machine,  and  the  speed  of  its  beaters,  are  such  as  to  render 
hulling  by  abrasion  practically  impossible.  In  the  nature  of  the  case,  the 
operation  of  the  Faure  machine  is  by  impact  This  is  the  principle  of  the  ap- 
paratus." 

If  the  Faure  disclosures  are  of  the  effect  thus  premised,  no  escape 
would  appear  from  the  conclusion  there  reached  against  the  validity 
of  the  patent  Proofs  are  furnished,  however,  in  the  present  reconi 
— which  were  entirely  wanting  in  the  Johnson  Case— of  repeated 
experiments  with  a  Faure  machine,  wherein  it  was  practically  dem- 
onstrated that  it  was  not  adapted  to  perform  the  patent  operation 
of  hulling  by  impact.  While  it  is  true  that  the  resemblance  in  the 
general  form  of  the  machines  is  striking,  it  is  obvious  from  the  de- 
scriptions given  by  Mme.  Faure  that  she  had  no  conception  of  the 
impact  me3iod  which  was  discovered  bv  the  Chisholms.  As  it  now 
appears  that  her  device  is  incapable  of  its  practical  performance,  I 
am  of  opinion  that  it  constitutes  no  bar  to  the  claims  of  invention 
in  the  Chisholm  patent. 

Upon  the  oral  argument  I  was  interested  in  the  question  thus  in- 
volved, and  have  examined  the  testimony  with  care,  and  the  briefs 
submitted  thereupon.  My  inclination  was  to  review  both  devices, 
in  an  opini9n  expressing  my  views  as  the  basis  of  a  decree,  but  other 
duties  interfered  before  the  final  briefs  came  to  hand,  and  I  deem 
it  just  to  all  parties  to  enter  decree  in  conformity  with  these  con- 
clusions, without  further  remarks  upon  the  validity  of  the  patent 

The  defendant's  "viner"  machine  plainly  infringes  the  patent, 
upon  the  construction  thus  adopted,  as  I  view  the  testimony^  and 
decree  will  pass  upon  the  bill  accordingly. 


CHISHOLM  et  aL  t.  OANASTOTA  CANNING  Ca 

(Circuit  Court,  N.  D.  New  York.    February  8, 1905.) 

No.  6,940. 

PATENTS—ANTioiPATioif— Method  of  Hulling  Peas. 

The  Cbisbolm  patent,  No.  421,244,  for  a  method  of  hulling  peas,  held  not 
anticipated,  yalid,  and  infringed. 

In  Equity.  The  bill  of  complaint  herein  alleges  infringement  of 
United  States  letters  patent  No.  421,244,  panted  February  11,  1890, 
to  Charles  P.  Chisholm  and  John  A.  Chisholm,  for  improvements 
in  the  method  of  hulling  peas. 

Gustav  Bissing  (of  counsel),  for  complainants. 
R.  S.  Taylor,  for  defendant 
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RAY,  District  Judge.  The  main  defense  relied  lipon  by  the  defend- 
ant is  that  the  patent  was  anticipated  by  a  French  patent  to  Mme.  Faure, 
and  its  first  certificate  of  addition  in  1883.  In  the  case  of  Chisholm  et 
al.  V.  Johnson,  in  the  Third  Circuit,  the  question  was  up,  and  the  Cir- 
cuit Court  found  that  the  patent  in  question  here,  granted  to  Chis^ 
holm  &  Chisholm,  was  valid,  and  had  not  been  anticipated,  and  also 
found  infringement.  See  Chisholm  v.  Johnson,  106  Fed.  191.  The 
Circuit  Court  of  Appeals  reversed  that  decision,  holding  that  an- 
ticipation had  been  shown.  See  115  Fed.  625,  53  C.  C.  A.  123.  In 
that  case,  Gray>  J*,  dissented.  This  court  would  be  inclined  to  fol- 
low the  decision  in  the  Johnson  Case,  Third  Circuit,  if  the  decision 
of  this  case  rested  upon  the  same  evidence  adduced  in  the  Johnson 
Case.  Such  is  not  the  fact.  Considerable  additional  evidence  is 
presented  by  the  record  in  the  case  before  this  court,  and  the  con- 
clusion is  inevitable  that  the  decision  of  the  Circuit  Court  of  Ap- 
peals in  the  Johnson  Case  would  have  been  different,  had  the  addi- 
tional evidence  now  produced  been  before  it. 

Since  that  decision  was  rendered,  these  same  questions  have  been 
up  in  the  United  States  Circuit  Court  for  the  Eastern  District  of 
Wisconsin  (Chisholm  et  al.  v.  The  Randolph  Canning  Co.^  135  Fed. 
815),  and  als'>  again  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Delaware  (Chisholm  et  al.  v.  Fleming  &  Fleming, 
133  Fed.  924).  The  evidence  now  before  this  court  was  there  pre- 
sented. In  the  Randolph  Canning  Co.  Case,  Judge  Seaman  has 
written  quite  an  elaborate  opinion,  affirming  the  validity  of  the 
patent,  finding  infringement,  and  holding  no  anticipation.  In  the 
Fleming  Case,  above  mentioned,  Judge  Bradford  has  written  an 
elaborate  opinion,  quoting  largely  from  the  dissenting  opinion  of 
Judge  Gray ;  and  he  sustains  the  patent  in  suit,  and  holds  infringe- 
ment, and  also  holds  that  the  Faure  patent  was  not  an  anticipation. 

I  have  examined  carefully  the  opinion  of  the  Circuit  Court  of 
Appeals  in  the  Johnson  Case,  and  these  later  opinions  of  Judges 
Seaman  and  Bradford,  also  the  record  before  the  court  in  the  John- 
son Case,  and  the  additional  evidence  produced  in  the  case  at  bar, 
and  concur  in  the  recent  opinions  of  Judges  Seaman  and  Bradford. 
These  opinions  will  undoubtedly  be  reported,  and  it  is  therefore 
unnecessary  for  this  court  to  go  into  details,  or  give  at  length  rea- 
sons for  its  opinion.  This  court  had  the  impression  on  the  argu- 
ment that  the  Faure  patent  did  not  anticipate  the  patent  in  suit,  and 
was  also  of  the  opinion  that  infringement  was  clearly  shown.  The 
later  examination  given  the  case  at  different  times,  and  a  consider- 
ation of  the  opinions  referred  to,  have  confirmed  those  impressions. 
The  Faure  invention  was  not  designed  or  intended  to  shell  peas 
by  impact.  It  was  hot  constructed  for  such  a  purpose.  It  was 
intended  to  shell  peas  by  abrasion,  and  did.  If  any  of  the  peas 
were  shelled  by  impact,  such  shelling  in  that  mode  was  incidental, 
and  we  might  say  accidental.  The  construction  of  the  machine 
prevented  the  shelling  by  impact  of  any  considerable  quantity  of 
the  peas  put  in  the  machine.  It  is,  of  course,  true  that  Mme.  Faure 
was  entitled  to  have  her  machine  considered  an  invention  for  the 
135  F.— C2 
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shelling  of  peas  by  impact,  if  it  shelled  peas  in  that  mode,  even 
though  she  did  not  know  the  fact,  and  supposed  the  shelling  was 
done  by  abrasion.  The  truth  is  that  her  machine  was  vnh^t  she 
supposed  it  to  be,  and  was  not  a  machine  that  operated  to  shell  peas 
by  impact,  as  does  the  defendant's.  The  construction  of  the  two 
machines  is  different,  the  (^ration  is  different,  the  results — that  is,  the 
effects  upon  tfie  pea  pods — are  different 

I  find  and  hold  that  the  complainants'  patent  in  suit  is  valid,  and 
was  not  anticipated.  I  also  find  infringement  by  the  defendant. 
The  complainants  are  entitled  to  a  decree  accordingly,  with  costs. 


OOURTNBT  T.  PRADT  et  aL 
(Circuit  Oourt  B.  D.  Kentadqr.    January  19,  1903.) 

FOBBIOR  BXBCUTOBS— AonORS  AOAIltST. 

In  the  absence  of  statute  expressly  authorlzliig  salt  to  be  brought 
against  a  foreign  executor,  such  an  executor,  not  having  taken  any  steps 
to  collect  nonresident  assets,  cannot  be  sued  In  a  state  other  than  that 
wherein  he  was  appointed. 

[Ed.  Nota — For  cases  In  point,  see  toL  22,  Cent  Dig.  Execntors  and 
Administrators,  |  2344. 

Citizenship  of  executors  and  administrators  as  affecting  jurisdiction  of 
federal  courts,  see  note  to  Shlpp  t.  Williams,  10  0.  C  A.  252.] 

W.  B.  Dixon,  for  plaintiff. 
R.  D.  Hill,  for  defendants. 

COCHRAN,  District  Judge.  This  is  a  suit  by  a  creditor  of  a 
partnership,  one  of  whose  two  members  is  dead,  against  his  exec- 
utor and  Uie  surviving  partner,  seeking  to  obtain  payment  of  his 
debt.  Both  defendants  are  nonresidents  of  this  state,  and  were  so 
when  the  suit  was  brought.  The  decedent  was  likewise  a  nonres- 
ident at  the  time  of  his  death,  and  the  defendant  executor  was  ap- 
pointed and  qualified  as  such  in  the  state  of  decedent's  domicile,  to 
wit,  the  state  of  Wisconsin.  The  suit  was  brought  originally  in 
the  Powell  circuit  court,  and  has  been  removed  to  this  court  by  the 
defendants  on  the  ground  of  diversity  of  citizenship.  Each  defend- 
ant was  brought  before  the  state  court  by  constructive  service  of 
process,  and  neither  entered  his  appearance  to  the  suit.  An  attach- 
ment was  sued  out  and  levied  on  stock  owned  by  the  decedent  in  a 
Wisconsin  corporation  doin|;  business  in  this  state,  and  an  in- 
debtedness on  the  part  of  said  corporation  to  him,  by  serving  the 
writ  of  attachment  upon  its  agent  in  this  state,  designated  in  ac- 
cordance with  the  requirement  of  section  671,  Ky.  St.  1903.  It  was 
not  levied  upon  any  property  of  the  surviving  partner,  the  other 
defendant  It  is  therefore  a  suit  to  subject  the  stock  in  and  claim 
against  said  foreign  corporation  to  the  payment  of  said  indebted- 
ness by  means  of  this  attachment. 

The  defendants  move  to  dismiss  the  suit  because  its  predecessor, 
the  state  court,  acquired  no  jurisdiction,  by  virtue  of  the  proceed- 
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ings  had  therein,  of  the  subject-matter  of  the  suit  or  the  persona  of 
defendants.  It  is  certain  that  the  state  court  had  no  jurisdiction 
so  far  as  William  C.  Atwater,  the  surviving  partner,  was  concerned, 
unless  it  had  jurisdiction  of  the  suit  as  against  the  foreign  executor 
of  the  deceased  partner.  It  is  not  alleged  that  William  C.  Atwater 
has  any  property  in  this  state,  and  the  attachment  has  not  been 
levied  upon  any  property  of  his,  save  so  far  as  he  may  be  interest- 
ed in  the  property  levied  on  as  the  property  of  the  deceased  partner. 
The  suit  should  be  treated,  therefore,  as  if  it  were  a  suit  against  the 
foreign  executor  alone. 

It  is  claimed  by  defendants  that  the  state  court  acquired  no  ju- 
risdiction of  the  suit  so  far  as  said  defendant  was  concerned,  upon 
two  grounds.  One  is  that,  by  reason  of  the  fact  that  the  garnishee 
is  a  foreign  corporation,  the  decedent's  stock  in  and  claim  against 
it  is  not  subject  to  attachment  and  subjection  to  payment  of  plain- 
tiff's indebtedness  against  the  partnership  in  the  courts  of  the  state. 
The  case  of  N.  J.  Sheep  &  Wool  Co.  v.  Traders'  Deposit  Bank,  104 
Ky.  90,  46  S.  W.  677,  seems  to  support  defendants  position  as  to 
the  stock,  and  the  case  of  Pittsburg,  C,  C.  &  St  U  Ry.  Cq.  v.  Bar- 
tels,  21  Ky.  Law  Rep.  1670,  56  S.  W.  162,  seems  to  be  against  their 
position  as  to  decedent's  claim  against  the  foreign  corporation. 
The  case  is  attempted  to  be  distinguished  from  this  case  on  the 
ground  that  the  foreign  corporation  there  had  property  in  this  state, 
and  had  been  served  with  the  writ  of  attachment  in  accordance  with 
section  203  of  the  Civil  Code,  whereas  the  foreign  corporation  here 
has  no  property  in  this  state,  and  was  served  with  the  writ  of  at- 
tachment in  accordance  with  section  571,  Ky.  St.  1903.  To  say  the 
least,  I  doubt  whether  either  or  both  of  these  considerations  are 
sufficient  to  differentiate  that  case  from  this,  and  there  is  room  for 
claiming,  irrespective  of  that  case,  that,  if  the  state  court  has  juris- 
diction of  a  suit  against  a  foreign  corporation  on  behalf  of  dece- 
dent or  his  estate,  it  also  has  jurisdiction  of  a  suit  on  behalf  of  a 
creditor  of  decedent  seeking  to  subject  decedent's  claim  against  the 
corporation  to  payment  of  his  debt,  or,  in  other  words,  that  the 
fact  that  the  foreign  corporation  is  liable  to  be  sued  in  this  state 
was  sufficient  to  give  its  indebtedness  a  situs  in  this  state  for  pur- 
pose of  garnishment  in  the  courts  thereof.  I  do  not  find  it  neces- 
sary to  commit  myself  further  as  to  this  ground  upon  which  it  is 
claimed  by  defendants  the  state  court  had  no  jurisdiction  of  this 
suit 

The  other  ground  is  that,  because  the  claim  garnished  is  a  dece- 
dent's estate,  it  was  not  subject  to  attachment.  I  confess  that  at 
first  I  was  clearly  of  the  opinion  that  the  position  was  well  taken. 
The  argument  of  counsel  for  plaintiff,  however,  has  a  tendency  to 
bring  me  to  the  conclusion  that  it  is  not.  It  is  that  the  statutory' 
provisions  requiring  a  ratable  distribution  of  a  decedent's  estate 
amongst  his  creditors  do  not  have  the  effect  of  prohibiting  a  cred- 
itor from  suing  and  obtaining  an  attachment  before  judgment  and 
execution  after  judgment  by  which  he  will  secure  a  preference. 
The  only  way  in  which  such  preference  can  be  prevented  is  by  suit 
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in  equity  to  settle  the  estate,  and  an  injunction  against  the  institu- 
tion or  prosecution  of  such  a  suit.  As  to  the  correctness  of  the  con 
tention  of  plaintiff's  counsel  in  the  particular,  I  do  not  find  it  nec- 
essary to  commit  myself.  Likewise  as  to  his  contention  that  with- 
out an  attachment  plaintiff  had  a  right,  upon  constructive  service 
alone,  to  subject  the  foreign  corporation's  indebtedness  to  payment 
of  plaintiff's  claim.  It  would  seem,  however,  that,  if  this  is  so,  the 
foreign  corporation  should  have  been  made  a  defendant.  And,  as 
bearing  on  the  question,  see  Judge  Bullitt's  note  to  section  418  of 
the  Civil  Code. 

The  reason  why  I  have  not  found  it  necessary  to  dispose  of  these 
contentions  of  counsel  more  definitely  is  that  there  is  one  ground 
upon  which  it  can  be  claimed,  without  question,  the  state  court  had 
no  jurisdiction  of  the  suit  as  against  the  defendant  executor,  and 
hence  not  at  all,  and  that  ground  is  that  he  is  a  foreign  executor. 
The  law  in  regard  to  the  right  of  foreign  representatives  of  de- 
cedent's estate  to  sue  and  be  sued  in  other  jurisdictions  than  those 
in  which  they  were  appointed  is  thus  stated  by  Mr.  Justice  Story  in 
Vaughaav.  Northrup,  16  Pet.  1, 10  L.  Ed.  639: 

"It  has  become  an  established  doctrine  tbat  an  administrator  appointed 
Id  one  state  cannot  in  his  official  capacity  sue  for  any  debts  due  to  his  intestate 
in  the  courts  of  another  state*  and  that  he  Is  not  liable  to  be  sued  in  that 
capacity  in  the  courts  of  the  latter  by  any  creditor  for  any  debts  due  there  by 
his  intestata** 

This  law  has  been  recognized  and  applied  in  this  commonwealth. 
Because  of  it,  it  has  been  held  that  a  foreign  personal  represent- 
ative could  not  sue  to  recover  a  debt  due  the  decedent  without  com- 
plying with  the  terms  of  sections  3878  and  3879,  Ky.  St.  1903  (Mar- 
rett  V.  Babb,  91  Ky.  88,  16  S.  W.  4),  and  that  a  foreign  personal 
representative  could  not  sue  at  all  in  this  state  to  recover  an  asset 
of  the  estate  which  did  not  constitute  a  debt  due  the  decedent 
(Maysville  St.  R.  R.  &  T.  Co.  v.  Marvin,  69  Fed.  91,  8  C.  C.  A.  21 ; 
L.  &  N.  R.  R.  Co.  V.  Brantley,  96  Ky.  297,  28  S.  W.  477,  49  Am.  St 
Rep.  291).  That  a  suit  cannot  be  brought  in  this  state  against  a 
foreign  personal  representative  is  expressly  decided  in  the  case  of 
Baker  v.  Smith,  3  Mete.  264.  It  is  true  that  this  suit  is  against  him 
to  subject  an  asset  claimed  to  have  a  situs  in  this  state.  But  that 
can  make  no  difference.  The  resident  creditors  of  a  nonresident 
decedent  have  ample  provision  made  for  subjecting  assets  having  a 
situs  in  the  state  to  the  payment  of  their  debts.  They  can  obtain  admin- 
istration on  the  decedent's  estate  in  this  state,  and  thereby  so  subject 
those  assets.  And  the  foreign  personal  representative  cannot  sue  at  all 
for  some,  and  for  those  for  which  he  can  sue  he  is  required  to  give 
bond  that  will  protect  local  creditors.  It  is  therefore  not  neces* 
sary,  in  order  to  protect  them,  that  such  a  novel  proceeding  as  a 
suit  against  the  foreign  personal  representative  should  be  upheld. 
I  am  not  aware  of  any  authority  justifying  such  a  proceeding. 

It  seems  to  me,  therefore,  that  the  motion  to  dismiss  the  suit  be- 
cause of  want  of  jurisdiction  in  the  state  court  to  entertain  the  suit 
should  be  sustained*    There  is  no  doubt  that,  if  such  want  of  juris- 
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diction  exists,  this  court  has  the  power  to  dismiss  the  suit  I  am 
not  bound  to  remand  the  case  and  let  the  state  court  determine  the 
question.  By  reason  of  the  diversity  of  citizenship  and  compliance 
with  the  removal  statutes,  this  court  has  acquired  the  right  to  de- 
termine that  question  and  to  act  accordingly. 

But  it  is  contended  by  counsel  for  plaintiff  that  the  case  was  not 
removable  within  the  principles  applied  in  the  case  of  Gates  v.  Al- 
len, 149  U.  S.  451, 13  Sup.  eft.  977,  37  L.  Ed.  804,  and  should  there- 
fore be  remanded.  He  has  made  motion  to  that  effect  upon  this 
idea.  But  this  case  does  not  come  within  the  case  of  Gates  v.  Allen. 
That  was  a  suit  in  a  state  court  of  Mississippi,  brought  by  a  cred- 
itor attaching  an  alleged  fraudulent  conveyance  of  his  debtor.  He 
had  not  obtained  a  judgment  and  return  of  no  property  found.  A 
statute  of  Mississippi  authorized  the  suit  without  such  preliminary 
return.  A  suit  in  equity  cannot  be  brought  without  it.  The  case 
was  removed  to  the  federal  court.  It  was  held  by  the  Supreme 
Gourt  that  the  case  should  be  remanded,  because  it  was  not  a  suit 
in  equity  within  the  removal  statute,  and  the  state  court  under  the 
statute  had  jurisdiction  of  it.  If  such  a  suit  as  that  brought  herein 
is  maintainable,  it  is  a  suit  at  law.  The  mere  fact  that  an  attach- 
ment is  sued  out  in  it  does  not  make  it  a  suit  in  equity.  The  early 
attachment  statutes  of  Kentucky  may  have  provided  that  the  suit 
should  be  in  equity.  But  the  present  attachment  statutes  do  not 
so  provide,  and  they  more  frequently  find  application  in  actions  at 
law  than  in  suits  in  equity.  And,  even  if  it  were  a  suit  in  equity, 
the  Gase  of  Gates  v.  Allen  is  not  an  authority  against  the  position 
tha:  the  federal  court  would  have  jurisdiction  in  equity  in  such  a 
case.  It  would  seem  to  come  within  the  case  of  Holland  v.  Ghallen, 
110  U.  S.  15,  3  Sup.  495,  28  L.  Ed.  62,  and  similar  cases. 

The  motion  to  remand  is  therefore  overruled. 

As  the  position  taken  in  regard  to  this  being  a  suit  against  a  for- 
eign executor,  and  hence  not  maintainable,  has  not  been  considered 
by  counsel  for  plaintiff  in  his  brief,  he  will  have  an  opportunity  to 
be  heard  in  regard  thereto,  if  he  so  desires. 

Gounsel  for  plaintiff  have  availed  themselves  of  the  leave  granted 
them  in  the  former  opinion  to  be  heard  as  to  the  position  taken 
therein  that  this  suit  cannot  be  maintained  because  it  is  against  a 
foreign  executor,  and  contend  that  that  position  is  not  well  taken. 
In  support  of  their  contention  they  cite  the  following  decisions  of 
the  Court  of  Appeals  of  Kentucky,  to  wit :  Keiningham  v.  Kein- 
ingham,  71  S.  W.  497,  and  Davis  v.  Gonnelly's  Ex'r,  4  B.  Mon.  136 ; 
and  the  following  decisions  elsewhere,  to  wit:  Laus^hlin  v.  Solo- 
mon, 180  Pa.  St.  179,  36  Atl.  704,  67  Am.  St.  Rep.  633 ;  Tunstall  v. 
Pollard's  Adm'r,  11  Leigh,  1 ;  Marcy  v.  Marcy's  Ex'r,  32  Conn.  308 ; 
Brown  v.  Knapp,  79  N.  Y.  140;  Lake  v.  Hardee,  67  Ga.  467;  Bank 
of  Mobile  v.  McDonald,  22  Ala.  476 ;  Gady  v.  Bard,  21  Kan.  667 ; 
Lewis  V.  Reed,  11  Ind.  242;  Mitchell's  Lessee  v.  Eyster,  7  Ohio, 
257,  pt.  1.  The  cases  of  Mitchell's  Lessee  v.  Eyster,  7  Ohio,  257, 
pt.  1,  Gady  v.  Bard,  21  Kan.  667,  and  Bank  of  Mobile  v.  McDon- 
ald, 22  Ala.  476,  are  not  applicable  here,  because  in  each  insUnce 
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there  was  a  statute  in  the  state  where  the  case  arose  and  was  de- 
cided authorizing  a  suit  against  a  foreign  executor  or  administrator. 
In  the  Kansas  case  the  statute  was  in  these  words : 

''An  executor  or  administrator  duly  appointed  in  any  other  state  or  country 
may  sue  or  be  sued  in  any  court  in  this  state  In  his  capacity  of  executor  or 
administrator,  in  like  manner  and  under  like  restrictions  as  a  nonresident 
may  be  sued." 

In  the  Ohio  case  it  was  in  these  words: 

"In  the  case  of  a  debtor  residing  out  of  the  state  the  writ  of  attachment 
as  above  provided  may  issue  against  his  heirs,  executors,  or  adminiBtratorsL" 

In  the  Alabama  case  it  was  in  these  words : 

"And  in  case  of  the  death  of  any  debtor  residing  out  of  the  limits  of  this 
state,  having  lands  or  other  property  therein,  the  creditors  resident  within 
the  state  sha)!  in  like  manner  be  entitled  to  recover  by  attachment  ssainst 
the  executors  and  administrators." 

The  Ohio  and  Alabama  statutes  do  not  as  plainly  as  the  Kansas 
statute  authorize  a  suit  against  a  foreign  executor  or  administrator, 
but  there  is  no  room  for  question  but  that  those  statutes  were  in- 
tended to,  and  did,  authorize  suits  against  foreign  executors  and 
administrators.  There  is  no  such  statute  in  this  state,  and  it  is  not 
contended  that  there  is.  Those  three  cases,  therefore,  have  no  ap- 
plication here.    ; 

In  the  case  of  Lewis  v.  Reed,  11  Ind.  242,  a  suit  was  brought 
against  a  nonresident  of  Indiana,  who  had  been  appointed  admin- 
istrator in  this  state,  in  his  individual  capacity.  In  the  course  of 
the  opinion  the  court  say : 

"Another  position  is  taken  by  counsel  in  the  case^  vis.,  that  Lewis  should 
bave  been  sued,  if  at  all,  as  administrator,  and  not  in  his  individual  capacity. 
A  foreign  administrator  is  liable  to  be  proceeded  against  by  attachment,  and 
perhaps  the  complaint  in  this  case  might  well  be  regarded  as  against  Lewis 
in  that  capacity." 

It  is  evident  from  this  that  there  was  a  statute  in  Indiana  author- 
izing a  suit  against  a  foreign  administrator  by  attachment;  so 
that,  if  that  case  had  involved  a  suit  against  a  foreign  administrator 
in  his  capacity  as  such,  it  would  have  to  be  classed  with  the  three 
cases  just  considered,  and  held  to  be  nonapplicable  here. 

The  case  of  Brown  v.  Knapp,  79  N.  Y.  140,  was  a  suit  in  New 
York  by  a  legatee  against  an  executor  of  a  Connecticut  testator, 
who  had  qualified  as  such  in  that  state,  but  who  resided  in  New 
York,  to  whom  a  devise  had  been  made,  coupled  with  an  obligation 
to  pay  the  legacy  and  interest  thereon,  to  recover  the  interest.  It 
was  held  that  the  executor  was  individually  liable  for  the  legacy 
and  the  interest  thereon,  and  the  fact  that  he  was  sued  as  executor 
could  be  ignored,  and  the  suit  treated  as  against  him  individually. 
This  case  certainly  has  no  applicability  here. 

The  cases  of  Lake  v.  Hardee,  67  Ga.  467,  Tunstall  v.  Pollards 
Adm'r,  11  Leigh,  1,  and  Laughlin  v.  Solomon,  180  Pa.  179,  36  Atl. 
704,  57  Am.  St.  Rep.  633,  were  all  cases  of  suits  against  foreign 
executors  who  had  removed  to  the  state  where  the  suits  were  in- 
stituted, and  brought  with  them  assets  collected  in  the  jurisdiction 
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where  appointed,  and  were  liable  for  assets  so  collected.  In  the 
Georgia  case  the  executor  was  also  trustee  under  the  will,  and  was 
sued  as  trustee,  though  he  was  treated  as  if  sued  as  executor.  There 
are  other  decisions  to  the  contrary  of  this,  as,  for  instance,  Peter- 
son V.  Chemical  Bank,  32  N.  Y.  21,  88  Am.  Dec.  298,  and  Heden- 
berg  V.  Hedenberg,  46  Conn.  30,  33  Am.  Rep.  10. 

As  to  the  weight  of  authority  on  this  proposition,  it  is  stated  in 
Minor,  Conflict  of  Laws,  236,  that: 

"If  an  administrator,  appointed  in  one  state,  removes  with  the  assets  of  the 
estate  into  another  state,  the  courts  are  divided  upon  the  question  whether 
or  not  the  decedent's  creditors  may  sue  the  administrator  in  the  latter  state 
without  a  reappointment,  the  weight  of  authority  seeming  to  favor  the  right 
of  the  creditors  to  sue.  But  if  the  administrator  should  only  come  into  the 
state  transiently  or  temporarily,  the  better  opinion  would  seem  to  be  that  no 
action  will  lie  against  him  there  without  a  new  appointment" 

The  ground  upon  which  the  right  to  sue  the  foreign  executor  in  such 
a  state  of  the  case  is  based  is  necessity.  As  the  foreign  executor  has 
removed  to  tfie  state  where  suit  is  brought,  having  wasted  the  assets 
collected  in  the  foreign  jurisdiction,  or  brought  them  with  him,  if  he 
cannot  be  sued  there,  he  cannot  be  sued  at  all.  In  the  Virginia  case 
Judge  Tucker  said: 

''Upon  a  full  review  of  the  whole  subject,  I  am  of  the  opinion  that  justicei, 
convenience,  and  necessity  require  a  recognition  of  the  right  to  sue  an  executor 
who  has  qualified  abroad,  if  he  comes  within  the  Jurisdiction  brlngiiif  the  as- 
sets with  him." 

The  Kentucky  case  of  Kciningham^  v.  Keiningham,  71  S.  W.  497, 
and  the  other  Kentucky  cases  cited  in  the  opinion  in  that  case,  are 
all  cases  of  the  same  sort;  and  Mr.  Minor  cites  the  cases  of  Atchison 
V.  Lindsey,  6  B.  Mon.  86,  43  Am.  Dec.  163,  and  Embry  v.  Millar,  1 
A.  K.  Marsh,  300, 10  Am.  Dec.  732,  along  with  others,  as  justifying  his 
statement  that  the  weight  of  authority  is  in  favor  of  the  right  to  sue 
in  such  a  case. 

If  necessity  is  the  ground  of  suit  in  such  a  case,  the  pendulum  of 
authority  might  well  swing  to  the  other  side,  if  the  executor  sued  is 
only  transiently  or  temporarily  within  the  state,  as  Mr.  Minor  states 
it  has  done.  And,  if  such  is  die  ground  of  the  right  to  sue  in  such  a 
case,  authorities  holding  that  a  right  to  sue  exists  in  such  a  case  are  not 
authorities  in  support  of  the  contention  here,  that  a  foreign  executor 
or  administrator  may  be  sued  in  relation  to  assets  located  within  the 
state  where  the  suit  is  brought.  For,  in  relation  to  such  assets,  no 
such  suit  is  essential  in  order  to  reach  them. 

The  only  other  authority  cited  by  counsel  for  plaintiff  from  other 
jurisdictions  than  Kentucky,  not  yet  considered,  is  the  case  of  Marcy  v. 
Marcy's  Ex'r,  32  Conn.  308.  That  case  was  a  suit  in  Connecticut 
against  a  Massachusetts  executor,  who  had  collected  assets  in  Connec- 
ticut and  had  removed  to  or  lived  in  that  state.  The  case  of  Campbell 
V.  Tousey,  7  Cow.  64,  was  a  suit  in  New  York  against  a  Pennsylvania 
executor,  who  had  collected  assets  in  New  York  and  removed  there. 
The  two  cases  were  alike  in  their  essential  characteristics.  It  was  held 
in  both  cases  that  the  foreign  executor  could  be  sued.  They  differed  in 
this,  however,  that  in  the  New  York  case  it  was  held  that  he  would  be 
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sued  as  executor  de  son  tort,  whereas  in  the  Connecticut  case  ft  was 
held  that  he  might  be  sued  as  executor  de  jure.  In  the  Connecticut 
case  Judge  Butler  said : 

"Most  of  the  cases  in  which  it  has  been  held  that  a  foreign  executor  could 
ifot  be  sued  were  cases  where  there  were  no  assets  in  the  Jurisdiction  where 
the  suit  was  brought,  and  there  was  an  attempt  to  charge  him  in  respect  to 
assets  situate  in  the  state  or  county  of  the  domicile.  Here  there  were  assets 
in  the  state  which  the  defendant  had  collected,  and  which  the  plaintiff,  as 
creditor,  was  entitled  to  have  appropriated  to  payment  of  his  debts;  and 
why  should  he  not  be  suable  here,  if  at  all,  for  that  reason,  and  holden  to  that 
extent  as  executor  de  Jure?  He  was  such,  and  could  not  and  did  not  deny  it, 
and  not  by  grant  of  administration,  but  by  force  of  the  will.  He  was  suable 
before  probate  as  executor  de  Jure  in  Massachusetts,  as  every  executor  Is  wlio 
does  not  renounce,  and  his  condition  was  substantially  the  same  here.  He  is 
sued  as  executor  or  generally  in  either  case,  and  why  resort  to  legal  fiction 
and  estoppel  when  it  is  entirely  unnecessary?  Grant  that  it  is  necessary  in 
respect  to  a  foreign  administrator,  it  is  not  so  in  respect  to  an  executor." 

In  the  case  of  Hoj^r  v.  Hopper,  125  N.  Y.  400,  26  N.  E-  457,  12 
L.  R.  A.  237,  Judge  Finch,  in  speaking  of  the  law  as  laid  down  in  the 
case  of  Camptsiell  v.  Tousey,  said : 

"Before  the  Oode,  and  before  the  Revised  Statutes,  the  foreign  executor  who 
came  into  our  Jurisdiction  and  intermeddled  with  assets  here  could  be  sued  as 
executor  de  son  tort  The  law  regarded  him  not  as  a  foreign  executor,  but  an 
executor  here,  having  made  himself  such  by  his  own  wrongful  conduct** 

But  as  to  which  position  is  correct,  whether  he  should  be  sued  as 
executor  de  son  tort  or  executor  de  jure,  the  ground  of  suability  at 
all  is  the  fact  that  he  had  collected  the  assets.  If  he  has  not  col- 
lected the  assets,  tliese  decisions  are  not  authorities  that  he  is  suable 
at  all. 

This  disposes  of  all  the  cases  cited  by  counsel  for  plaintiff,  except 
the  Kentucky  case  of  Davis  v.  Connelly's  Ex'r,  4  B.  Mon.  136.  In 
that. case  it  was  simply  held  that  a  judgment  rendered  in  Ohio  against 
Kentucky  executors,  in  a  suit  in  which  they  had  voluntarily  appeared 
and  made  defense,  was  binding  upon  said  executors,  and  that  they 
might  be  sued  upon  it  in  Kentud^.  There  is  nothing  in  the  point 
there  decided  that  has  any  bearing  upon  the  question  involved  here. 

This  consideration  of  the  authorities  cited  shows  that  none  of  them 
are  applicable  here,  or  contravene  the  position  taken  in  the  former  opin- 
ion, and  I  do  not  think  that  any  authorities  can  be  found  that  do.  The 
general  rule  as  to  the  suability  of  foreign  executors  or  administrators 
is  thus  stated  in  13  A.  &  E.  Enc.  of  Law  (2d  Ed.)  p.  957: 

''An  executor  or  administrator  cannot  be  sued  in  his  representatiye  character, 
unless  he  is  made  liable  by  statute,  either  at  law  or  in  equity,  in  the  courts  of 
any  state  or  country  other  than  that  in  which  he  has  received  his  appointment" 

It  is  thus  stated  in  Minor  on  Conflict  of  Laws,  p.  235 : 

*'It  is  the  general  doctrine,  both  in  England  and  America,  that  no  suit  can 
be  brought  by  or  against  an  executor  or  administrator  in  his  official  capacity  in 
the  courts  of  any  country  save  that  from  which  he  has  derived  his  authority  to 
act  by  virtue  of  the  letters  of  probate  or  of  administration  there  granted  liim." 

Instances  of  statutes  making  him  liable  in  the  courts  of  another  state 
than  that  in  which  he  received  his  appointment  are  found  in  the  cases 
cited  by  plaintiff's  counsel,  considered  above.    Those  cases  show,  also. 
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an  exception  to  the  general  rule  quite  generally  held  in  the  case  of  a 
foreign  representative  who  has  collected  assets  in  the  jurisdiction  where 
appointed,  and  wasted  them  or  brought  them  with  him  to  the  jurisdic- 
tion where  suit  is  brought  and  there  settled — ^an  exception  recognized 
as  a  matter  of  "justice,  convenience,  and  necessity."  They  show,  also, 
an  exception  in  the  case  of  a  foreign  representative  coming  into  the 
jurisdiction  where  suit  is  brought,  and,  without  administering  there, 
collecting  assets  subject  to  that  jurisdiction.  That,  apart  from  the 
consideration  of  his  having  collected  assets  there,  he  is  not  liable  to 
suit  in  relation  to  such  assets,  nor  can  such  assets  be  reached  through 
a  suit  brought  against  him,  is  clear.  Mr.  Minor,  in  his  work  on  Con- 
flict of  Laws,  p.  236,  says : 

"If  a  creditor  of  a  decedent  wishes  to  sue  in  a  foreign  state  to  reach  assets 
filtuated  there,  he  must  have  letters  of  administration  taken  out  there  before 
the  suit  can  he  instituted.  He  cannot,  in  general,  sue  a  domestic  administrator 
in  a  foreign  court  or  a  foreign  administrator  in  a  domestic  court" 

Story's  Conflict  of  Laws  (8th  Ed.)  p.  715,  thus  states  the  law  as  to 
this. ' 

*'If  a  creditor  wishes  suit  to  be  brought  in  any  foreign  country  in  order  to 
reach  tlie  effects  of  a  deceased  testator  or  intestate  situated  therein,  it  will 
be  necessary  that  letters  of  administration  should  be  there  taken  out  in  due 
form,  according  to  the  local  law,  before  the  suit  can  be  maintained ;  for  the 
executor  or  administrator  appointed  in  another  country  is  not  suable  there, 
and  has  no  positive  right  or  authority  over  those  assets;  neither  is  he  re- 
eponsible  therefor." 

It  is  certain,  and  conceded  by  counsel  for  plaintiff,  that  a  foreign 
representative  of  a  decedent  could  not  bring  suit  to  recover  such  assets 
because  of  his  foreign  credentials.  It  would  be  strange,  such  being 
the  case,  that  he  could  be  sued  in  relation  to  such  assets,  or  such  as- 
sets could  be  reached  in  a  suit  against  him,  simply  because  of  the  exist- 
ence of  such  foreign  credentials,  without  more. 

The  ground  upon  which  a  foreign  representative  cannot  sue  or  be 
sued  in  another  jurisdiction  is  thus  stated  by  Judge  Pinch  in  the  case 
of  Hopper  v.  Hopper,  supra : 

"By  the  phrase  'foreign  executor,'  the  court  means  the  foreign  origin  of  the 
representative  character.  That  is  the  sole  product  of  the  foreign  law,  and, 
depending  upon  it  for  existence,  cannot  pass  beyond  the  jurisdiction  of  its 
origin.  The  individual  may  come  here  and  acquire  rights  or  incur  liabilities, 
since  we  recognize  in  him  no  representative  character.  The  foreign  executor 
may  make  a  contract  here  which  our  courts  will  compel  him  to  perform 
because  it  is  his  contract ;  but,  where  it  is  the  testator's  only,  he  cannot  sue 
or  be  sued  upon  it,  since  the  right  or  the  liability  is  purely  representative, 
and  exists  only  by  force  of  his  official  character,  and  so  cannot  pass  beyond 
the  Jurisdiction  which  gave  it" 

This  bein^  so,  there  is  no  room  for  holding  that  this  suit  is  main- 
tainable against  the  defendant  executor.  There  is  no  statute  in  this 
state  rendering  a  foreign  executor  or  administrator  suable  therein. 
Section  3878  and  3879,  Ky.  St.  1903,  provide  for  his  suing  herein 
upon  taking  certain  steps.  If  he  takes  such  steps,  he  cannot  only  sue 
therein,  but  is  liable  to  be  sued  therein  even  by  a  nonresident  creditor, 
as  was  held  in  New  York  in  the  case  of  Hopper  v.  Hopper,  supra. 
Sections  3898,  3899,  and  3900,  Ky.  St.  1903,  provide  for  administration 
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upon  the  assets  of  a  nonresident  decedent  located  in  this  state.  By 
either  procedure  creditors  of  a  nonresident  decedent  can  subject  assets 
located  in  this  state  to  the  payment  of  their  debts.  This  procedure 
is  ample  to  secure  them  in  their  debts.  But  whether  so  or  not,  there 
is  none  other.  The  Legislature  of  Kentucky  has  not  seen  fit  to  pro- 
vide that  suits  may  be  brought  against  foreign  executors  or  adminis- 
trators and  attachments  obtained  against  the  estates  of  their  decedents 
located  in  the  state,  as  has  been  done  in  the  states  of  Kansas,  Ohio, 
Alabama,  Indiana,  and  perhaps  in  other  states.  In  the  absence  of  such 
a  statute,  no  such  suit  can  be  brought  in  this  state.  And  I  think  the 
case  of  Baker  v.  Smith,  3  Mete.  264,  cited  in  former  opinion,  is  directly 
in  point  here.  The  facts  of  the  case  are  meagerly  stated  in  the  opinion. 
But  it  cites  the  extract  from  Story  quoted  above  in  support  of  the 
decision  there  made  and  the  reasonable  inference  is  that  it  was  a  suit 
against  a  foreign  representative  to  subject  assets  in  this  state,  or  to 
render  him  liable  on  account  of  assets  therein.  And,  whether  so  or 
not,  it  expressly  lays  down  the  only  condition  upon  which  a  foreign 
representative  can  be  sued  in  this  state,  and  this  case  does  not  oome 
within  that  requirement.    Judge  Duvall  said: 

*'An  administrator  or  executor  who  is  appointed,  wbo  qualiflei  In  another 
state,  and  there  receives  assets  Into  his  bands,  may  be  sned  in  the  tribunals 
in  this  state  by  the  person  or  persons  entitled  to  such  assets,  if  he  shall  have 
removed  to  and  settled  in  this  state.  Such  seems  to  be  the  well-settled  doc- 
trine. Bnt  the  right  to  sue  a  foreign  administrator  has  never  been  extended 
further." 

If,  then,  it  be  conceded  that  the  liability  of  the  nonresident  corpora- 
tion doing  business  in  this  state  to  the  decedent,  Atwater,  is  an  asset 
located  in  this  state,  and  tfiat  it  is  allowable  for  a  creditor  of  decedent 
to  sue  out  an  attachment  against  his  property  in  a  suit  against  his 
personal  representative — ^the  latter  of  which  two  conditions,  at  least, 
I  very  seriously  doubt — still  this  suit  cannot  be  maintained,  because 
it  is  a  suit  against  a  foreign  executor  who  has  never  ccdlected  said 
asset,  and  has  never  complied  with  sections  3878  and  3879,  Ky.  St 
1903,  so  as  to  be  authorized  to  sue  for  it,  and  there  is  no  statute  in 
this  state  authorizing  such  a  suit.  I  must  therefore  adhere  to  my^ 
former  opinion. 


THE  BAGLB  WINQ. 

(District  Court,  B.  D.  Virginia.    February  23.  1905.) 

CoLLTSioN— Detebminino  Fault— Oharactbb  of  Witnesses  in  CoivnJCT. 
Where  the  testimony  on  behalf  of  one  of  two  vessels  in  collision  as  to 
what  was  done  on  such  yessel  Is  clear  and  positive,  or  is  given  by  men 
who  are  Intelligent,  experienced,  and  apparently  reliable,  whUe  that  on 
behalf  of  the  other  as  to  what  was  done  thereon  is  conflicting  or  is  given 
by  witnesses  wbo  are  ignorant  or  inexperienced  and  manifestly  nnreliable,. 
such  facts  must  be  taken  into  account  in  weighing  the  testimony  and  de- 
termining which  vessel  was  in  fault 

Same— Pbesuuftion  fbom  Violation  of  Statxtte. 

Where  the  navigation  of  one  of  two  vessels  in  collision  was  at  the 
time  in  charge  of  an  unlicensed  mate,  in  violation  of  the  positive  provi- 
sions of  Rev.  St  i  4488,  as  amended  by  Act  Dec  21,  1888,  e.  29,  30  SUt 
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764  [U.  S.  CJomp.  St  1901,  p.  8034],  tbere  Is  a  prestiinptloii  that  Boch  fact 
caused  or  cootributed  to  tbe  collision,  and  the  yessel  has  the  burden  of 
showing  that  it  could  not  have  done  so. 
[Ed.  Note.— For  cases  in  point,  see  vol.  10,  Cent  Dig.  Collision,  |  257.] 

8.  Same. 

While  there  is  a  presumption  that  the  privileged  one  of  two  meeting 
vessels,  which  came  into  collision,  obeyed  the  law  and  kept  her  course, 
yet,  ivten  jmch  presumption  is  overthrown,  and  her  fault  is  clearly  estab- 
lished, and  to  ta  Itself  aufflcient  to  account  for  the  collision,  she  can  only 
avoid  full  liability  by  provtxc  the  fault  of  the  other  vessel  beyond  rea- 
sonable doubt 

4.  Same— Sailing  Vessels  Meeting. 

A  collision  at  sea  in  the  night  between  two  meeting  schooners  held,  on 
conflicting  testimony  of  their  respective  officers  and  crews,  to  have  been 
solely  due  to  the  fault  of  the  privileged  vessel  in  changing  her  course 
Just  previous  to  the  collision. 


In  Admiralty.      Suit  for  collision. 

Hughes  &  Little  and  James  D.  Dewell,  Jr,,  for  libelant 
Carver  &  Blodgett  and  R.  G.  Bickford,  for  respondent. 


WADDILL,  District  Judge.  The  schooner  Hargraves  and  the 
schooner  Eagle  Wing  were  in  collision  in  the  Atlantic  Ocean  on  the 
morning  of  the  19th  of  February,  1903,  about  1 :30  o'clock,  at  a  point 
off  the  Jersey  coast  between  Absecon  Light  and  Tucker's  Beach 
Light,  some  eight  miles  out  from  Absecon  Light,  from  which  the 
Hargraves  received  such  injuries  that  she  sunk  very  soon  thereaft- 
er, and  proved  a  total  loss.  The  Hargraves  was  a  four-masted 
schooner,  696  tons  net  register,  173  feet  long,  39  feet  beam,  18  feet  6 
inches  depth  of  hold,  and  at  the  time  of  the  collision  was  en  route 
from  Port  Norfolk,  Va.,  to  Providence,  R.  I.,  with  a  cargo  of  1,203 
tons  of  bituminous  coal.  The  Eagle  Wing  was  a  four-masted 
schooner,  1,079  tons  net  register,  209  feet  7  inches  long,  40  feet  1 
inch  beam,  and  at  the  time  of  collision  was  en  route  from  the 
port  of  Boston,  Mass.,  to  the  port  of  Newport  News,  Va.,  light,  for 
orders.  On  the  night  of  the  collision  the  wind  was  blowing  strong 
from  the  northwestward,  and  at  times  shortly  after  midnight  the 
weather  was  squally,  puffy,  with  occasional  flurries  of  snow,  but 
about  the  time  of  the  collision  was  clear,  with  the  moon  shining 
brightly,  and  good  weather  for  seeing  lights.  The  Hargraves  was 
proceeding  up  the  coast,  as  claimed  by  her,  on  the  proper  course  of 
N.  N.  E.,  with  jib,  staysail,  foresail,  and  single-reefed  spanker,  with 
the  mizzen  fast,  and  the  wind  free,  or  very  nearly  so,  on  the  port 
tack,  when  the  lookout  discovered  a  red  light  on  the  port  bow,  some 
distance  away,  which  was  also  seen  by  the  mate  and  by  the  man 
at  the  wheel.  Shortly  thereafter  the  light  appeared  to  brighten,  its 
bearing  apparently  not  changing,  when  the  Hargraves  mate  ordered 
the  wheel  put  up,  to  keep  off  and  give  the  approaching  vessel  more 
room,  which  was  done;  and  thereafter,  as  the  vessels  proceeded, 
the  approaching  vessel,  which  proved  to  be  the  Eagle  Wing,  sud- 
denly changed  her  course,  opened  up  her  green  light,  and  almost  im- 
mediately thereafter  came  into  violent  collision  with  the  Hargraves, 
striking  her   bows  on,  on  her  port  quarter,  at  the  mizzen  chain 
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plates,  causing  the  injuries  sued  for.  Whereas,  the  Eagle  Wing's 
contention  is  that  as  she  was  proceeding  down  the  coast  on  a  course 
about  S.  W.  to  S.  W.  J4  W.,  by  compass,  closehauled  on  the  star- 
board tack,  with  the  spanker  taken  in  and  reefed,  and  her  foresail 
reefed,  and  proceeding  with  her  lower  and  three  head  sails,  the 
wind  at  the  time  blowing  heavily  from  the  W.  N.  W.,  her  lookout 
reported  a  vessel  head  on,  a  little  on  the  starboard  bow,  which 
proved  to  be  the  Hargraves,  sailing  on  the  port  tack,  with  the  wind 
free,  and  that  her  mate,  finding  these  facts  to  be  true,  and  knowing 
it  was  the  duty  of  such  vessel  to  keep  clear  of  him,  returned  to  the 
quarterdeck ;  that  soon  after  the  approaching  vessel  was  seen  to 
change  her  course,  showing  her  red  light,  and  going  directly  across 
the  bow  of  the  schooner  Eagle  Wing,  which  at  all  times  held  her 
course;  the  two  vessels  being  then  so  near  together  that  it  was 
impossible  for  those  on  the  Eagle  Wing  to  do  anything  to  prevent 
the  collision,  which  occurred  about  1 :30  a.  m. ;  the  Hargraves  strik- 
ing the  Eagle  Wing  a  glancing  blow  on  her  port  side ;  the  port  bow 
of  the  Eagle  Wing  striking  the  port  side  of  the  Hargraves  abaft 
amidships. 

The  question  to  be  determined  is,  the  theory  of  which  vessel  shall 
be  accepted,  as  manifestly  no  collision  would  have  taken  place  if  the 
vessels  approached  each  other  as  claimed  by  them,  unless  one  of 
them  kept  off,  and  crossed  the  course  of  the  other.  In  other  words, 
the  Hargraves'  contention  is  that  the  vessels  were  meeting  with 
their  lights  red  to  red,  and  that  the  Eagle  Wing  suddenly  shut  in 
her  red  and  exposed  her  green  light,  and  got  across  her  course ;  and 
the  Eagle  Wing  says  they  were  approaching  green  to  green,  and  the 
Hargraves  suddenly  shut  in  her  green  and  exposed  her  red,  and 
crossed  under  her  bows.  It  is  conceded  that,  under  the  theory  of 
either  vessel  (article  17a,  Rules  of  Navigation,  c.  4,  30  Stat.  100 
[U.  S.  Comp.  St.  1901,  p.  2869]),  the  Eagle  Wing,  sailing  close- 
hauled,  and  the  Hargraves  with  the  wind  free,  was  the  favored  ves- 
sel, charged  with  the  duty  of  keeping  her  course,  and  that  the  duty 
was  imposed  on  the  Hargraves  of  keeping  out  of  her  way ;  and  it 
may  likewise  be  said  that  the  presumptions  are  favorable  to  the 
view  that  the  favored  vessel,  as  distinguished  from  the  one  upon 
whom  the  burden  of  keeping  out  of  the  way  rested,  did  not  change 
her  course. 

While,  however,  the  Eagle  Wing  is  thus  favored,  with  the  pre- 
sumption of  having  maintained  her  course,  it  does  not  follow  neces- 
sarily that  she  did  not  change  the  same,  or  that  she  should  not  be 
held  responsible  for  the  collision  because  it  would  have  been  a  fool- 
ish thing  for  her  to  have  done  so.  Just  what,  as  a  matter  of  fact, 
was  done,  is  the  crucial  question  to  be  ascertained,  and  this  can  only 
be  determined  from  a  full  review  and  consideration  of  all  the  facts 
of  the  case. 

The  evidence  is  quite  voluminous,  most  of  which  was  taken 
orally  before  the  court,  and  considerable  by  deposition  in  advance 
of  the  trial.  Still,  the  witnesses  who  saw  and  observed  the  colli- 
sion are  not  many ;  and  while,  as  to  them,  as,  indeed,  to  all  the  wit- 
nesses examined,  the  examination  and  cross-examination  was  un- 
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usually  long,  the  essential  features  of  the  evidence  are  within  a  com- 
paratively narrow  compass.  The  collision  having  occurred  in  the 
dead  hour  of  the  night  on  the  high  seas,  with  no  other  shipping 
near  by,  only  the  crews  engaged  in  the  navigation  of  the  two  ves- 
sels can  give  any  accurate  account  of  the  actual  occurrences  at  the 
moment  of  and  immediately  preceding  the  collision.  The  collision 
took  place  during  the  mates'  watches  on  the  respective  vessels,  with 
the  mates  of  each  in  control  of  the  navigation,  and  with  a  lookout 
on  each  vessel ;  the  Eagle  Wing  having  two  seamen  at  her  wheel, 
and  the  Hargraves  one.  No  other  persons  were  on  the  decks  of 
either  vessel.  The  mates  and  lookouts  of  each  vessel  give  detailed 
accounts  of  what  they  saw  and  observed.  The  wheelsman  of  the 
Hargraves  was  not  examined,  and  the  wheelsmen  of  the  Eagle 
Wing,  while  examined,  only  testified  as  to  the  movements  of  the 
helm  of  their  vessel ;  not  having  seen  and  observed  the  Hargraves 
until  the  two  vessels  were  in  collision.  The  masters  of  both  ves- 
sels were  below,  and  each  came  on  deck  on  account  of  the  possible 
danger  of  collision,  from  what  they  heard  in  the  cabin.  The  Har- 
graves master  got  out  in  time  to  see  the  collision,  and  the  course 
and  lights  of  the  respective  vessels  before  coming  together,  whereas 
the  Eagle  Wing's  master  did  not  reach  the  deck  of  his  ship  until  aft- 
er the  moment  of  impact.  It  will  thus  be  seen  that  we  have  chiefly 
to  rely  upon  the  evidence  of  the  master,  the  mate,  and  the  lookout 
on  the  Hargraves,  and  the  mate  and  lookout  on  the  Eagle  Wing,  as 
the  persons  who  saw  the  movement  of  the  vessels  before  and  at 
the  moment  of  collision. 

After  most  mature  and  careful  consideration  of  the  evidence  of 
these  witnesses,  as  well  as  that  of  all  the  others  examined,  and  in 
the  light  oi  all  the  circumstances  of  the  case,  aided  by  opinions  of 
experts,  the  exhibition  of  diagrams,  and  the  elaborate  argument  of 
accomplished  proctors,  the  court's  conclusion  is  that  the  Eagle 
Wing  was  the  guilty  vessel,  and  the  collision  was  the  result  solely 
of  her  not  keeping  her  course,  but,  on  the  contrary,  changing  the 
same,  and  running  across  the  course  of,  and  into  collision  with,  the 
Hargraves,  at  a  time  when  it  was  too  late  for  the  latter  vessel  to 
avoid  the  collision,  and  after  she  had  been  led  by  the  movements 
of  the  Eagle  Wing  to  suppose  that  she  would  keep  on  her  course. 
The  law  imposed  upon  the  Eagle  Wing  to  keep  her  course,  and  the 
Hargraves  had  the  right  to  suppose  that  she  would  do  so,  and  for 
the  collision  arising  from  such  failure  she  is  clearly  liable ;  and  the 
mere  fact  of  the  improbability  of  her  not  changing  her  course,  be- 
cause she  should  not  have  done  so,  will  not  suffice  to  relieve  her. 
The  Mary  Buhne  (D.  C.)  95  Fed.  1002,  affirmed  118  Fed.  1000,  55 
C.  C.  A.  494.  The  authorities  are  abundant  to  show  that  vessels 
have  been  held  liable  for  making  substantially  the  same  maneuver 
as  wis  made  by  the  Eagle  Wing  on  this  occasion. 

The  Elizabeth  Jones,  112  U.  S.  519,  5  Sup.  Ct.  468,  28  L.  Ed.  812. 
was  a  case  very  similar  to  the  one  before  the  court,  where  a  schooner, 
the  Willis,  sailing  free,  heading  E.  by  N.,  and  the  Elizabeth  Jones,  a 
bark,  heading  S.  by  W.  yi  W.,  wind  J4  S.,  the  Willis,  having  seen  the 
green  light  of  the  Jones  about  half  a  point  on  her  starboard  bow,  put 


Digitized  by 


Google 


830  185  FBDBRJLL  RBPOBTBR. 

her  wheel  to  starboard  and  swung  off,  bringing  the  vessels  green  to 
green,  and  the  Jones,  instead  of  holding  her  course  as  required  by  the 
rules,  ported  and  ran  into  the  Willis,  stnking  her  on  the  starboard  side. 
The  court  held  the  Jones  solely  in  fault  for  changing  her  course  by  put- 
ting her  wheel  to  port,  following  the  Willis  up,  and  baffling  her  efforts 
to  get  out  of  the  way. 

In  this  case  the  Hargraves  observed  the  red  light  of  the  Eagle  Wing 
a  point  or  a  point  and  a  half  on  her  weather  bow,  from  three-quarters 
to  a  mile  away,  and  at  once  ported  her  wheel  to  go  off  and  keep  further 
away  from  the  Ragle  Wing;  the  latter  continuing  to  show  her  red  light 
under  a  starboard  helm  until  nearly  abreast  of  the  Hargraves'  bow, 
when  she  suddenly  shut  in  her  red  light,  showed  the  green  for  a  few 
seconds,  and  ran  mto  the  Hargraves,  striking  her  at  the  mizzen  chain 
plates.  Had  the  Eagle  Wing  continued  on  her  course,  there  would 
have  been  no  collision,  and  any  change  in  the  same  should  have  been  to 
have  ported,  and  gone  further  from,  and  not  nearer  to,  the  Hargraves. 

In  the  case  of  The  Catherine  v.  Dickerson,  17  How.  170,  15  L.  Ed. 
233,  the  Supreme  Court  held  that,  with  two  vessels  meeting,  one  close- 
hauled,  and  the  other  having  the  wind  free,  it  was  the  duty  of  tfie 
former  to  hold  her  course,  and  that  to  have  luffed  in  the  wind  was  an 
improper  maneuver. 

In  Spencer  on  Marine  Collisions,  §  60,  p.  154,  the  author  says: 

"The  duties  Imposed  upon  vessels  are  of  a  mutual  character,  and,  where  the 
statute  directs  one  to  give  way  to  the  other,  a  change  of  course  upon  its  part 
is  as  unlawful  as  it  is  for  the  other  vessel  to  refuse  to  yield  the  right  of  way.*' 

Henry  on  Admiralty,  §  83,  p.  283,  in  considering  the  rule  in  regard 
to  the  duty  of  a  vessel  to  hold  its  course,  says : 


"On  the  other  hand,  where  the  duty  of  a  steamship,  or  of  a  sailing  vessel 
having  the  wind  free,  to  avoid  another,  is  shown  to  exist,  or  a  sailing  veosel 
bound  to  keep  her  course  fails  to  do  so,  in  respect  to  an  approaching  vessel, 
the  presumption  of  fault  arises,  and  such  vessel  is  bound  to  satisfy  the  court 
that  such  collision  was  not  occasioned  by  such  breach  of  the  sailing  rules.** 

The  Ella  Warner  (D.  C.)  30  Fed.  203 ;  Lawson  and  Others  v.  Myrtle 
(D.  C.)  44  Fed.  779 ;  The  Mary  Manning,  98  Fed.  1000,  39  C  C  A. 
377. 

All  of  the  probabilities  and  circumstances  of  the  case  strongly  point 
to  the  Eagle  Wing's  negligence  and  to  the  Hargraves  freedom  from 
fault.  The  navigation  of  tlie  latter  vessel  was  in  charge  of  a  competent 
mate,  the  master  being  present;  both  seamen  of  intelligence,  of  long 
experience  in  coastwise  navigation ;  with  an  able  seaman  on  the  lodc- 
out,  and  another  at  the  wheel;  and  was  proceeding  with  a  valuable 
cargo  on  board,  on  the  proper  and  usual  track  for  vessels  proceeding 
up  the  coast,  the  wind  free,  at  reasonable  speed,  under  port  helm;  and, 
upon  sighting  the  red  light  ahead  on  her  weather  bow,  put  her  wheel 
hard  up,  and  kept  that  way  with  a  view  of  giving  the  favored  vessel  on 
her  port  side  more  room.  This  was  manifestly  the  proper  maneuver 
for  her  to  have  made,  and  the  evidence  that  the  two  vessels  did  approach 
each  other  ral  to  red  strongly  preponderates  in  favor  of  the  Hargraves. 
It  is  true  that  the  mate  of  the  Eagle  Wing  testifies  to  the  contrary, 
as  does  her  lodcout,  though  the  evidence  of  the  latter,  in  S(xne  of  its 
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important  features,  corroborates  that  of  the  Hargraves  crew ;  and  they 
each  seek  to  place  the  responsibility  for  the  collision  on  the  latter.  Still 
the  evidence  of  neither  of  them,  or  of  both  combined^  should  serve  to 
outweigh  that  of  the  Hargraves'  navigators.  In  the  judgment  of  the 
court,  neither  the  mate  nor  lookout  on  the  Eagle  Wing  can  be  said  to 
be  reliable  as  navigators  or  as  witnesses,  and  in  many  important  par- 
ticulars their  evidence  is  entirely  in  conflict  one  with  the  other.  Neither 
of  them  was  competent  for  the  position  he  held.  The  lookout  was 
a  boy  18  years  old,  and  did  not  ship  as  an  able  seaman.  He  had  been 
in  the  Eagle  Wing  for  some  6  months,  and  had  previously  worked  on 
an  ocean  steamer  as  mess  boy.  He  was  a  member  of  the  master's 
watch,  described  as  a  pet  of  the  latter,  and  who  for  some  unexplained 
reason  appears  to  have  been  lookout  in  the  mate's  watch  at  the  time 
of  collision,  though  the  mate  himself  testifies  that  his  lookout  was  one 
of  two  Portuguese  in  his  watch,  who  could  not  speak  English,  and  that 
he  could  not  understand  him  when  he  sighted  and  reported  a  vessel 
ahead,  and  had  himself  to  go  forward  on  mat  account.  The  mate  was 
an  unlicensed  man,  and  apparently  a  roaming  individual,  seeking  differ- 
ent kinds  of  work ;  and,  while  he  had  spent  most  of  his  time  at  sea,  and 
frequently  acted  as  mate  of  different  vessels,  he  seems  never  to  have 
previously  been  placed  in  ccMitrol  of  navigation  of,  or  selected  as  mate 
upon,  a  vessel  of  the  size  of  the  Eagle  Wing.  On  this  voyage  he  was 
employed  to  take  the  place  of  a  drunken  mate,  and  had  not  been  seen 
by  the  master  before  shipping,  though  it  seems  that  the  latter  knew 
him,  as  he  had  worked  for  him  several  months  previously.  The  mate 
knew  none  of  the  crew,  and  they  were  composed  of  the  boy  and  five 
Portuguese,  at  least  one  of  whom  was  on  his  first  trip  on  the  Eagle 
Wing,  and  two  of  them  on  their  second  voyage  thereon.  The  mate, 
after  the  collision,  upon  reaching  Newport  News,  remained  with  the 
shi^  for  several  days,  and  suddenly  disappeared,  and  wandered  for 
months  from  place  to  place  in  different  states,  working  part  of  the 
time  on  vessels  of  different  kinds,  and  was  only  caught  up  with  sever- 
al weeks  before  the  trial.  Upon  his  examination  he  was  disinclined  to 
go  into  details  of  his  mysterious  disappearance  and  movements,  but 
upon  being  pressed  for  an  answer  as  to  why  he  left  the  ship,  he  said : 

**!  felt  bad  enough  abont  this  collision.  It  li  the  first  collision  I  have  ever 
bad  in  all  my  going  to  sea,  and  I  have  not  wanted  to  see  anybody  connected 
with  it  since  it  happened.  I  have  done  them  injury  enough,  I  suppose.  1 
did  not  want  anybody  to  come  to  me  and  say,  'Why  did  you  do  this?*  and 
'Why  didn't  you  do  that?*    I  have  heard  enough  of  that" 

If  this  statement  from  the  Eagle  Wing's  mate  is  not  to  be  treated  as 
in  effect  an  admission  from  him  that  he  considered  himself  responsible 
for  bringing  about  the  collision,  it  at  least  shows,  together  with  his 
general  character  and  conduct,  that  there  ought  to  be  little  difficulty 
m  ascertaining  the  cause  of  the  collision,  with  such  an  individual  in 
charge  of  navigation  of  a  large  oceangoing  vessel,  especially  when  to 
his  own  unfitness  and  inefficiency  is  added  that  of  an  inexperienced 
boy,  or  a  Portuguese  whose  language  he  could  not  understand,  as 
his  lookout. 

Where  the  testimony  in  behalf  of  vessels  in  collision  is  conflicting 
and  uncertain  as  to  whiat  was  done  upon  one  vessel,  and  the  testimony 
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on  behalf  of  the  other  vessel  as  to  what  was  done  is  clear  and  positive, 
or  where  the  testimony  of  one  of  the  vessels  comes  from  intelligent, 
experienced,  and  apparently  reliable  witnesses,  and  that  of  the  other 
from  ignorant,  inexperienced,  shiftless,  and  manifestly  unreliable  per- 
sons, the  court  in  admiralty,  as  in  all  other  classes  of  litigation,  must 
take  into  account  the  existence  of  such  conditions  in  fixing  the  responsi- 
bilitv  for  the  collision.  In  the  case  of  The  Genevieve  and  The  Vulcan 
(D.  C.)  96  Fed.  869,  affirmed  106  Fed.  989,  46  C.  C.-A.  87,  it  was  said, 
in  determining  a  conflict  of  testimony  as  to  which  of  two  vessels  was  in 
fault  for  a  collision,  that  the  probabilities  and  presumptions  based 
upon  skill,  knowledge,  and  ability  of  the  crews  of  the  respective 
vessels,  which  was  the  best  man,  and  the  least  likely  to  make  a  mistake, 
should  be  taken  into  consideration  by  the  court.  The  Alabama  (D.  C.) 
17  Fed.  847;  The  Mary  Manning,  98  Fed.  1000,  39  C.  C.  A.  377;  The 
Livingstone,  113  Fed.  879,  51  C.  C.  A.  560;  The  Hartford  (D.  C.)  125 
Fed.  559. 

The  faults  on  the  part  of  the  Eagle  Wing  consist  not  only  in  error 
and  negligence  on  the  part  of  her  navigators  in  the  management  and 
control  of  the  vessel,  but  there  was  an  initial  fault,  serious  in  its  char- 
acter, in  that  an  important  statutory  requirement  was  violated  in  tlie 
selection  of  the  vessel's  mate.  He  was  an  unlicensed  mate,  employed 
contrary  to  section  4438  of  the  Revised  Statutes,  as  amended  by  act 
of  December  21,  1898,  c  29,  30  Stat.  764  [U.  S.  Comp.  St.  1901,  p. 
3034] ;  and,  moreover,  he  was  a  person  that  it  is  highly  probable  would 
never  have  been  licensed.  The  duty  to  observe  this  statute  is  im- 
perative, and  all  must  respect  it,  whether  they  approve  of  its  wisdom 
or  not;  but  that  it  is  founded  upon  the  highest  considerations  of  the 
laws  of  humanity,  looking  to  the  safety  of  life  and  limb  and  the  preser- 
vation of  property,  goes  without  saying.  The  failure  to  comply  with 
statutory  requirements  and  regulations  has  frequently  received  the 
severest  condemnation  of  the  courts,  and,  when  such  an  omission  is 
clearly  established,  the  presumption  is  that  it  did  contribute  to  the  col- 
lision, unless  the  contrary  is  obviously  apparent,  and  this  presumption 
attends  every  fault  connected  with  the  occurrence ;  and  a  further  obli- 
gation is  imposed  to  show  not  only  that  it  probably  did  not  so  con- 
tribute, but  that  it  could  not  have  done  so.  Pennsylvania  v.  Troop,  19 
Wall.  125,  22  L.  Ed.  148;  Martello  v.  Willey,  153  U.  S.  64,  14  Sup. 
Ct.  723,  38  L.  Ed.  637;  The  Bemicia  (D.  C.)  122  Fed.  886;  The  Ala- 
bama, 126  Fed.  332,  61  C.  C.  A.  238. 

While  the  doctrine  is  well  recognized  that,  until  overthrown  by  suf- 
ficient evidence,  the  presumptions  are  that  the  Eagle  Wing,  the  favored 
vessel,  held  her  course,  and  that  suggestions  that  she  did  just  the  re- 
verse are  not  looked  upon  with  favor  (Haney  v.  Baltimore  Steam  Pack- 
et Co.,  23  How.  291,  16  L.  Ed.  662,  and  cases  following),  still,  when 
such  presumption  is  overthrown,  and  her  fault  clearly  established,  and 
such  fault  is  within  itself  sufficient  to  account  for  the  collision,  then  she 
cannot  escape  liability  by  raising  a  doubt  in  regard  to  the  navigation 
of  the  Hargraves,  and  the  latter  vessel  should  have  the  benefit  of  any 
reasonable  doubt  with  regard  to  the  propriety  of  her  management. 
The  Ludvig  Holberg,  157  U.  S.  60,  15  Sup.  Ct.  477,  39  L.  Ed.  620; 
The  Umbr^  166  U.  S.  404,  17  Sup.  Ct  610,  41  L.  Ed.  1053;  The 
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Livingstone,  113  Fed.  879,  61 C.  C.  A.  560;  The  Mary  Buhne,  118  FeA 
1000,  55  C.  C.  A.  494,  supra. 

It  follows  from  what  has  been  said  that,  in  the  opinion  of  the  court, 
the  collision  occurred  by  the  negligence  of  the  Eagle  Wing,  and  a  decree 
may  be  entered  so  declaring. 


SPBRRT  &  HUTCHINSON  CO.  T.  MECHANICS'  CLOTHING  CO. 

(Clrcait  Court,  D.  Rhode  Island.    November  29,  1904.) 

No.  2,651. 

1.  Tbadino  Stamps— Advertising— Ikterfererob  with  Complainant's  Btts- 

INESS. 

The  bill  alleged  that  complainant  Issued  trading  stamps  for  advertising 
purposes,  which  it  sold  to  merchants  under  n  contract  providing  that  when 
the  stamps  were  so  issued  the^  should  be  redeemed  by  complainant  in 
goods;  that  complainant's  income  was  derived  solely  from  the  sale  of  the 
stamps  to  merchants  who  issued  the  stamps;  that  the  only  promise  made 
to  the  public  by  complainant  was  that  it  would  redeem  stamps  procured 
from  merchants  authorized  by  complainant  to  issue  them;  that  defendants 
obtained  large  quantities  of  such  stamps  by  means  of  collectors,  etc.,  and 
reissued  them  to  defendants'  customers  in  such  quantities  as  they  chose, 
without  having  any  contract  with  complainant.  On  demurrers  to  bill,  heldf 
that  complainant  had  the  right  to  restrict  the  use  of  the  stamps  by  con- 
tract, and  the  stamps,  having  been  once  issued  by  a  merchant,  were  functus 
officio,  except  for  redemption,  and,  though  transferable  for  that  purpose, 
defendants'  use  thereof  was  an  improper  interference  with  complainant's 
business,  which  complainant  was  entitled  to  restrain. 

In  Equit}'.     Defendants'  demurrers  to  portions  of  the  bill  of  com- 
plaint. 
Se-  128  Fed.  800. 

W  Benton  Crisp,  John  S.  Murdock,  and  Tillinghast  &  Murdock, 
for  complainant. 

Edward  D.  Bassett  and  Wilbur  A.  Scott,  for  defendants. 

BROWN,  District  Judge.  By  demurrers  to  portions  of  the  bill, 
the  defendants  seek  to  raise  the  question  of  their  right  to  buy  and' 
to  reissue  trading  stamps  in  substantially  the  same  manner  in 
which  they  are  issued  by  merchants  who  by  special  contract  with 
the  Sperry  &  Hutchinson  Company  are  authorized  to  issue  the 
stamps.  Passing  objections  to  the  form  of  the  demurrers  we  may 
considei  the  substantial  question. 

Upon  consideration  of  the  allegations  of  the  bill  as  to  the  nature 
of  the  trading  stamps,  it  is  apparent  that  the  only  purpose  for  which- 
they  are  issued  to  collectors  is  for  redenvption;  that  the  only 
promise  made  by  the  Sperry  &  Hutchinson  Company  to  the  public 
in  relation  to  these  stamps  is  that  it  will  redeem  them  if  procured 
from  authorized  merchants;  and  that  the  collector  acquires  only 
such  rights  as  are  expressly  or  by  fair  implication  promised  him» 
by  the  company. 

We  may  assume,  since  counsel  for  the  complainant  concede  it,. 
that  a  collector  of  trading  stamps  may  transfer  them  to  others  fot 
the  same  purpose  for  which  they  were  originally  issued,  namclyH^ 
ld5F.--68 
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ior  redemption.  We  may  assume  that  the  defendants  have  the 
right  to  purchase  trading  stamps  from  collectors  who  have  acquired 
them  from  authorized  merchants,  and,  as  the  assignees  of  the  col- 
lectors' rights,  to  present  them  for  redemption.  Does  it  follow  that 
they  may  reissue  them  anew  as  cash  discounts,  or  as  premiums  for 
cash  purchases,  according  to  the  general  method  of  merchants 
authorized  by  the  company  to  issue  such  stamps? 

Ordinarily  one  who  has  a  right  to  transfer  property  may  do  so 
upon  such  terms  and  conditions  as  he  pleases,  and  may,  if  he  likes, 
give  it  as  a  bonus  for  a  sale  of  other  property.  In  the  opinion  on 
the  petition  for  a  preliminary  injunction  (Sperry  &  Hutchinson  Co. 
V.  Mechanics'  Clothing  Co.  [C.  C]  128  Fed.  800,  803),  this  court 
said: 

"As  any  merchant  may  g!ive  to  customers  premiums  in  tbe  form  of  goods 
or  car  tickets,  it  is  difficult  to  see  how  he  can  be  restrained  from  giving  also 
these  stamps,  though  they  were  Issued  by  the  coiAplainanf 

This  difficulty  disappears,  I  think,  upon  a  fuller  consideration  of 
the  case. 

"  A  trading  stamp  is  not  ordinary  property.  It  is  sui  generis.  It 
represents  a  somewhat  complicated  transaction,  and,  from  its  na- 
ture, I  think  there  are  necessary  limitations  upon  the  modes  in 
which  it  may  be  transferred^  By  extensive  advertising,  by  prom- 
ises to  the  public,  by  the  exhibition  of  goods,  by  the  circulating  of 
books,  like  Exhibit  C,  giving  a  general  description  of  the  business, 
the  Sperry  &  Hutchinson  Company  creates  a  demand  for  the  trad- 
ing stamp.  By  contract  between  the  complainant  and  the  mer- 
chant, the  title  to  the  stamp  does  not  vest  in  the  merchant  who 
issues  it,  but  remains  in  the  company  until  it  has  been  issued  in 
regular  course  to  a  customer  of  the  merchant.  The  customer  is 
expressly  offered  only  the  right  to  redeem  the  stamp,  and  impliedly 
the  right  to  transfer  it  for  redemption.  A  stamp  is  not  merely  a 
token  of  the  company's  obligation  to  redeem  it,  and  of  the  right  of 
the  holder  to  redemption,  but  it  is  also  a  token  or  an  instrument 
of  another  transaction  in  which  the  trading  stamp  company  has 
an  interest,  and  from  which  it  derives  its  entire  profit  and  its 
recompense  for  its  outlay  in  establishing  the  business.  The  trad- 
ing stamp  company,  having  created  a  demand,  in  effect,  sells  to  the 
merchant  the  right  to  supply  this  demand,  and  to  issue  to  his  cus- 
tomers stamps  which  are  at  the  time  of  the  issue  the  property  of 
the  Sperry  &  Hutchinson  Company.  The  merchant,  in  a  certain 
sense,  is  the  agent  of  the  company  in  issuing  the  stamps  to  the 
public.  The  merchant  gets  such  trade  advantage  as  results  from 
his  distribution  of  the  stamps.  He  pays  the  trading  stamp  com- 
pany for  this  in  proportion  to  the  use  that  he  makes  of  the  trading 
stamps,  paying  so  much  a  hundred  for  the  use  of  the  stamps.  In 
the  transaction  between  the  company  and  the  merchant,  the  stamp, 
once  issued,  represents  so  much  advertising  furnished  and  paid  for. 
Once  issued  by  the  merchant,  it  is  functus  officio  as  a  token  of  the 
sale  and  use  of  so  much  advertising. 

The  trading  stamp,  when  issued,  represents  a  closed  transaction 
between  the  merchant  and  the  company,  as  well  as  an  outstanding 
obligation  to  redeem  the  stamp.    As  a  token  or  voucher  of  the  sale 
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and  use  of  so  much  advertising,  the  trading  stamp  is  necessarily 
a  consumable  article — ^an  article  designed  for  a  smgle  use  in  an 
advertising  scheme.  What  the  defendants  wish  to  do  is  to  procure 
for  themselves  a  trade  advantage  as  distributors  of  trading  stamps. 
Although  the  stamps  have  been  issued  to  collectors  for  a  limited 
purpose,  the  defendants  desire  to  use  them  for  a  purpose  for  which 
obviously  they  were  not  intended  in  the  hands  of  a  collector.  The 
number  of  trading  stamps  ordinarily  issued  to  a  purchaser  of  mer- 
chandise hardly  could  be  sufficient  for  advertising  purposes.  The 
defendants  have  devised  the  scheme  of  procuring:  from  individual 
collectors  a  very  large  number  of  the  stamps,  and,  by  uniting  in  a 
single  hand  what  ordinarily  would  be  distributed  in  many  hands, 
they  secure  a  supply  sufficient  for  advertising  purposes.  In  other 
words,  as  transferees  of  the  rights  of  persons  who  did  not  acquire 
these  stamps  for  advertising  purposes,  they  secure  for  themselves 
the  ability  to  do  what  it  was  not  intended  that  a  collector  of  the 
stamps  should  do.  The  trading  stamp  company  has  made  large 
expenditures  to  create  a  demand,  and,  although  its  sole  source  of 
profit  is  in  the  sale  of  rights  to  supply  this  demand,  the  defendants, 
who  have  not  paid  the  trading  stamp  comparty  for  this  right,  assert 
that  they  have  acquired  it  equally  with  those  merchants  who  have 
paid  for  it.  By  reusing  the  stamp  as  an  advertisement,  they  seek 
to  get  for  nothing  what  others  are  required  to  pay  for,  and  to  insti- 
tute a  destructive  competition  with  authorized  merchants,  which 
tends  to  destroy  the  value  of  the  stamp  and  to  injure  the  complain- 
ant's business. 

The  trading  stamp  is  an  artificial  creation.  The  company,  hav- 
ing created  it  and  having  created  a  value  for  it,  may  dispose  of  it 
on  such  terms  as  it  sees  fit.  It  may  in  the  first  instance  restrict  the 
right  to  issue  it  for  advertising  purposes  to  such  persons  as  it  may 
select,  and  to  such  persons  as  are  willing  to  pay  for  it.  The  pub- 
lic is  entitled  to  receive  it  upon  the  terms  offered,  namely,  that  it  is 
exchangeable  for  goods.  But,  it  is  asked,  why,  if  the  right  of  a 
customer  to  transfer  it  is  conceded,  may  he  not  transfer  it  in  any 
mode  he  pleases,  and  give  it  as  an  advertisement  if  he  sees  fit?  A 
sensible  answer  to  this  question,  I  think,  is  this :  Because  he  there- 
by appropriates  to  himself  the  trading  stamp  company's  legitimate 
share  of  the  transaction.  In  the  trading  stamp  scheme  or  plan,'  as 
explained  in  the  books,  there  are  designed  to  be  three  parties — the 
customer,  the  merchant,  and  the  trading  stamp  company.  The 
customer  is  to  acquire,  as  his  benefit,  a  redeemable  stamp ;  the  mer- 
chant is  to  acquire,  as  his  benefit,  a  trade  advantage  resulting  from 
issuing  the  stamps  at  his  shop;  the  trading  stamp  company's  bene- 
fit is  the  money  paid  to  it  by  merchants  for  the  privilege  of  issuing 
the  stamps.  While  the  full  details  of  the  contract  between  the 
merchant  and  the  trading  stamp  company  are  not  explained  to  the 
public,  they  are  sufficiently  explained,  according  to  the  allegations 
of  the  bill,  and  as  appears  from  Exhibit  C,  made  a  part  of  the  bill, 
to  show  that  the  trading  stamp  scheme  is  a  three-cornered  transac- 
tion, in  which  the  rights  of  three  parties  are  involved. 

The  defendants'  counsel  argues  the  case  on  the  theory  that  we 
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may  disregard  entirely  the  rights  of  the  trading  stamp  company 
and  merchant,  and  that,  although  both  of  these  parties  have  ex- 

fended  their  money  in  the  expectation  of  a  benefit,  this  benefit  may 
e  destroyed  by  the  defendants.  By  the  explanation  to  the  public 
contained  in  the  trading  stamp  book,  Exhibit  C,  the  collector  is  told 
what  he  is  to  have  and  what  the  merchant  is  to  have ;  and,  being 
thus  informed,  it  is  contrary  to  equity  that  he  should  appropriate 
what  he  is  told  is  the  merchant's  benefit  in  the  transaction.  A 
reason  why  the  defendants  should  not  be  permitted  to  reissue  these 
stamps  as  cash  discounts  or  premiums  is  that,  according  to  the  alle- 
gations of  the  bill,  they  knew  that  they  were  issued  to  customers 
for  a  certain  purpose — ^that  is,  for  redemption;  that  they  could 
acquire  no  greater  right  in  the  stamps  than  the  customers  had; 
and  that,  if  they  did  reissue  them,  they  were  appropriating  for 
themselves,  and  without  consideration,  what  fairly  belonged  to  the 
merchant  and  to  the  trading  stamp  company.  I  accept  the  fol- 
lowing statement  from  the  complainant's  brief : 

"When  once  given  out  by  a  merchant,  they  have  served  the  advertising  pur- 
pose for  which  they  were  intended,  and  to  permit  the  collector  of  the  stampa 
to  again  advertise  with  them  would  be  to  go  beyond  what  was  the  clear  in- 
tention of  the  parties,  and  would  be  destructive  of  the  rights  of  the  com- 
plainant** 

While  a  transfer  of  ordinary  property  by  the  owner  upon  any  terms 
usually  deprives  other  persons  of  no  rights,  this  is  not  always  the 
case  with  the  trading  stamp.  While  it  may  be  transferred  in  any 
way  which  confines  its  use  within  the  purpose  for  which  it  was  is- 
sued, it  may  not  be  transferred  in  such  a  way  as  to  destroy  its 
value  as  an  instrument  of  special  trade  advantage  or  advertising, 
or  as  to  deprive  the  company  which  created  the  value  of  the  stamp, 
and  which  has  assumed  the  obligation  to  redeem  it,  of  its  right  to 
compensation  for  expenditures  and  for  redeeming  the  stamps. 

In  my  opinion,  the  bill  states  a  case  for  full  relief  against  the 
defendants.  It  charges  positive  fraud  and  misrepresentation  in 
conjunction  with  the  collection  and  reissue  of  these  stamps.  As 
these  matters  are  dealt  with  in  the  opinion  on  the  petition  for  a 
preliminary  injunction,  it  is  not  necessary  to  repeat.  Upon  such  a 
bill  a  court  of  equity  may  give  full  relief,  and  the  complainant,  in 
my  opinion,  is  entitled,  upon  the  allegations  of  the  bill,  not  only 
to  restrain  fraudulent  misrepresentations,  but  also  to  restrain  the 
diversion  of  the  trading  stamp  from  the  purpose  for  which  it  was 
issued,  and  the  appropriation  by  the  defendants  of  what  they  have 
not  paid  the  complainant  for,  and  what  they  did  not  receive  as  as- 
signees of  the  rights  of  the  original  collectors  of  the  stamps. 

In  National  Tel.  News  Co.  v.  Western  Union  Tel.  Co.,  119  Fed. 
294,  56  C.  C.  A.  198,  60  L.  R.  A.  805,  the  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit  said : 

"In  short,  the  law  being  clearly  Inadequate  to  that  purpose,  equity  should 
see  to  it  that  the  one  who  is  served  and  the  one  who  serves  each  gets  what 
the  enga^ment  between  them  calls  for,  and  that  neither,  to  the  Injury  of  tbe 
other,  shall  appropriate  more.*' 
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While  the  circumstances  of  that  case  are  somewhat  different 
from  those  of  the  case  before  us,  I  am  of  the  opinion  that  the  prin- 
ciples upon  which  the  court  acted  in  that  case  are  applicable  to  the 
present  case. 

Demurrers  overruled. 
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00. 

(Circuit  Court,  W.  D.  North  Carolina.    March  1,  1905.) 

L  Removal  of  Causes— CounTBBCi.AiM—CHANOE  of  Pabtibs—Local  Pbeju- 

DICE. 

Where,  after  judgment  in  favor  of  a  nonresident  plaintiff  was  affirmed 
as  to  the  original  cause  of  action,  but  was  reversed  as  to  a  counterclaim* 
defendant  obtained  leave  to  amend  the  counterclaim  by  increasing  the 
amount  demanded,  such  amended  counterclaim  did  not  change  the 
status  of  the  parties  so  that  the  defendant  became  the  plaintiff  in  the 
action  and  the  plaintiff  became  the  defendant,  and  entitle  plaintiff  to 
remove  the  cause  to  the  federal  courts,  under  Act  Cong.  1887-88  (Act 
March  8,  1887,  c.  873»  I  1,  24  Stat  553;  Act  Aug.  18,  1888,  c.  866,  I  1,  25 
Stat  433  [U.  S.  Comp.  St  1901,  p.  5091),  authorizing  removal  by  non- 
resident defendants  on  the  ground  of  prejudice  or  local  influence. 

[Ed.  Note. — Prejudice  or  local  influence  ground  tor  removal  of  cause 
to  federal  court,  see  note  to  P.  Scbwenk  &  Co.  v.  Strang,  8  0.  C  A.  95.] 

2l  Saite— Conoubbent  JuBisnionoN. 

Where  an  action  containing  a  counterclaim  had  been  tried  in  a  state 
court  and  a  Judgment  in  favor  of  plaintiff  on  the  main  cause  of  action 
affirmed,  but  reversed  as  to  a  counterclaim,  the  state  court  having  as- 
sumed and  exercised  Jurisdiction  to  try  a  part  of  the  action,  it  could 
not  thereafter  be  removed  to  the  federal  courts  for  retrial  of  the  coun- 
terclaim. 

Motion  to  Remand. 

Merrimon  &  Merrimon,  for  remandant 
Moore  &  Rollins,  opposed. 

PRITCHARD,  Circuit  Judge.  This  is  a  motion  to  remand.  The 
plaintiff  instituted  a  suit  against  the  defendant  in  the  state  court 
for  the  recovery  of  the  sum  of  $361.34  for  coal  sold  and  delivered  to 
the  defendant.  The  defendant  filed  an  answer  in  which  the  two 
first  paragraphs  of  the  plaintiff's  complaint  are  admitted.  Among 
other  things,  the  defendant  set  up  a  counterclaim  growing  out  of 
the  contract  between  the  parties  on  which  the  suit  was  brought, 
and  alleged  that  the  plaintiff  was  due  the  defendant  on  said  coun- 
terclaim the  sum  of  $1,000.  The  case  was  tried  at  the  May  term, 
1903,  and  resulted  in  a  verdict  and  judgment  in  favor  of  the  plain- 
tiff for  the  sum  of  $361.34.  It  was  also  adjudged  that  the  plaintiff 
was  indebted  to  the  defendant  in  the  sum  of  $150  on  the  counter- 
claim. The  case  was  heard  in  the  Supreme  Court  of  the  State  on 
appeal,  and  the  judgment  of  the  court,  in  so  far  as  plaintiff's  claim 
is  concerned,  was  affirmed,  but  it  was  remanded  for  a  new  trial  as 
to  the  issues  raised  by  the  counterclaim.   47  S.  £.  116.    At  the  June 
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term,  1904,  the  defendant  obtained  leave  to  amend  the  counterclaim 
by  increasing  the  amount  demanded  from  $1,000  to  $3,861.34.  On 
the  22d  of  August,  1904,  the  case  was  removed  from  the  state  to  the 
circuit  court.  The  application  for  the  removal  was  based  on  the 
ground  of  diverse  citizenship,  and  also  prejudice  and  local  influence, 
under  the  act  of  1887-88  (Act  March  3, 1887,  c.  373,  §  1, 24  Stat.  653 ; 
Act  Aug.  13,  1888,  c.  866,  §  1,  26  Stat.  433  [U.  S.  Comp.  St.  1901, 
p.  609]). 

It  is  contended  by  the  parties  seeking  to  remand  that  this  case 
does  not  come  within  the  class  of  cases  wherein  removal  is  contem- 
plated by  the  statute.  It  is  also  contended  that  the  allegations  in 
the  petition  of  prejudice  and  local  influence  are  not  sufficient,  and 
that  the  petition  on  which  the  case  was  removed  was  not  properly 
verified.  It  is  further  contended  that  the  evidence  upon  which  pe- 
titioner relied  for  removal  was  not  sufficient  to  justify  same. 

The  court  does  not  deem  it  necessary  to  pass  upon  the  sufficiency 
of  the  allegations  of  the  petition,  inasmuch  as  a  determination  of 
the  case  depends  upon  other  questions  involved.  It  is  insisted  by 
the  petitioner  that  the  filing  of  the  amended  counterclaim  by  the 
defendant  changed  the  status  of  the  parties,  and  that  the  defendant 
thereby  became  plaintiff  in  the  action,  and  that,  as  a  natural  se- 
quence, the  plaintiff  became  a  defendant;  that,  inasmuch  as  the 
plaintiff  in  the  original  action  had  secured  judgment  upon  his  de- 
mand, nothing  remains  to  be  tried  save  the  issues  raised  by  the 
counterclaim  which  was  filed  by  the  defendant ;  and  that  therefore 
the  case  stands  as  though  a  new  action  had  been  instituted  in  the 
state  court  by  the  defendant,  and  against  the  plaintiff,  in  which  the 
sum  of  more  than  $2,000  was  involved.  The  act  under  which  this 
case  was  removed  to  this  court  relates  solely  to  the  right  of  non- 
resident defendants  to  have  their  cases  removed  when  it  can  be 
shown  that  prejudice  or  local  influence  exists  against  any  defend- 
ant in  the  communities  in  which  suits  may  be  brought,  and  in  the 
contiguous  counties  to  which  suits  may  be  removed  for  trial  by  the 
state  courts.  The  act  also  provides  that  such  cases  shall  be  re- 
moved to  this  court  at  any  time  before  trial.  In  this  case  the  plain- 
tiff, of  its  own  volition,  selected  the  state  court  as  the  forum  in 
which  to  prosecute  its  cause  of  action.  In  doing  so,  it  was  cog- 
nizant of  the  fact  that  the  defendant,  under  the  provisions  of  the 
Code  of  North  Carolina,  would  be  entitled  to  set  up  by  way  of  coun- 
terclaim any  defensive  matter  growing  out  of  the  transaction  which 
it  might  deem  proper  to  allege.  It  would  be  an  anomalous  proceed- 
ing to  permit  the  plaintiff,  after  having  selected  the  state  court  as 
a  tribunal  in  which  to  enforce  its  rights,  and  having  obtained  judg- 
ment, to  quietly  withdraw  from  the  scene  of  conflict,  in  so  far  as 
the  rights  of  defendant  are  concerned,  and  proclaim  that,  as  re- 
spects such  matters,  it  was  not  a  citizen  of  the  state,  and  ask  that 
the  untried  portion  of  the  case  be  transferred  to  the  federal  courts 
upon  the  ground  that  it  cannot  secure  a  fair  and  impartial  trial  in 
the  court  where  it  had  already  obtained  judgment  against  the  de- 
fendant for  the  full  amount  alleged  to  be  due  in  its  complaint. 
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In  considering  the  law  applicable  to  counterclaims,  this  court  will 
be  governed  by  the  provisions  of  the  Code  of  the  state  where  the 
suit  is  instituted,  as  construed  by  the  highest  court  of  such  state. 

The  defendant  in  this  case  set  up  as  a  counterclaim  certain  mat- 
ters arising  out  of  the  contract  on  which  the  plaintiff  based  its  cause 
of  action.  In  such  cases  a  counterclaim  is  treated  as  a  cross-action, 
and,  when  properly  pleaded,  the  defendant  assumes  the  burden  of 
affirmatively  establishing  the  truth  of  the  matters  therein  alleged, 
and  to  that  extent  is  an  actor.  Under  such  circumstances,  the  plain-, 
tiff  does  not  have  the  right  to  take  a  nonsuit  without  the  consent 
of  the  defendant,  and  all  matters  involved  in  the  issues  raised  by 
the  pleadings  must  be  determined  in  the  suit  in  the  court  where  the 
action  was  originally  begun,  and  neither  party  can  withdraw  until 
the  final  determination  thereof  without  the  consent  of  the  other. 

In  the  case  of  Whedbee  v.  Leggett,  92  N.  C.  470,  Judge  Ashe,  in 
discussing  this  question,  said: 

"The  defendant  alleged  error  In  the  court  in  granting  the  motion  of  the 
plaintiffs  to  enter  a  nonsnit  as  to  their  cause  of  action.  In  this  there  was 
error.  A  counterclaim  is  in  effect  a  cross-action,  and,  when  well  pleaded,  the 
defendant  becomes  an  actor,  and  there  are  two  simultaneous  actions  depend- 
ing in  the  same  proceeding  between  the  same  parties ;  and  each  has  the  right 
to  have  all  the  matters  put  in  issue  by  the  pleadings  adjudicated,  and  neither 
has  the  right  to  go  out  of  court  before  a  complete  determination  of  all  the 
matters  in  controversy,  without  the  consent  of  the  other.  This  was  held  to 
be  the  rule  of  practice  in  the  case  of  Francis  v.  Bdwards,  77  N.  O.  271,  and 
the  decision  there  is  decisive  of  this  casa  The  court  there  held  that,  when, 
a  counterclaim  is  duly  pleaded,  neither  party  has  the  right  to  go  out  of  court 
before  a  complete  determination  of  all  the  matters  in  controversy,  without 
or  against  the  consent  of  the  other,  and,  when  the  court  below  permitted  the 
plaintiff  to  take  a  nonsuit,  it  was  error.  Purnell  v.  Vaughan,  80  N.  0.  40. 
There  is  a  distinction  in  counterclaims  set  up  as  a  defense  under  section  244 
of  the  Ck)de,  which  has  not  been  taken  or  adverted  to  in  the  decisions  upon 
that  subject  heretofore  made,  that  we  think  should  be  observed.  The  first 
subdivision  under  that  section  is  *a  cause  of  action  arising  out  of  the  contract 
or  transaction  set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's' 
claim,  or  connected  with  the  subject  of  the  action' ;  and,  second,  'In  an  action 
arising  on  contract  any  other  cause  of  action  arising  also  on  contract,  and 
existing  at  the  commencement  of  the  action.'  The  distinction  is  this:  When 
a  counterclaim  such  as  is  authorized  by  the  first  subdivision  is  set  up,  then 
we  think  the  plaintiff  should  not  be  permitted  to  enter  a  nonsuit  without  the 
consent  of  the  defendant,  for  the  reason  that,  as  it  is  a  connected  transaction 
and  cause  of  action,  the  whole  matter  in  controversy  between  the  parties 
should  be  determined  by  the  one  action." 

In  view  of  these  authorities,  it  is  manifest  that  where  a  defend- 
ant sets  up  a  counterclaim  which  grows  out  of  the  transaction  on. 
which  plaintiff  brings  his  action,  and  the  same  is  properly  pleaded, 
it  is  in  the  nature  ot  a  cross-action,  and  does  not  change  the  status; 
of  the  parties,  and  there  can  be  no  process  of  reasoning  by  which 
it  can  be  made  to  appear  that  under  such  circumstances  the  plain- 
tiff becomes  a  defendant  in  the  sense  contemplated  by  the  removal 
act.  It  was  the  intention  of  Congress,  in  the  passage  of  the  re- 
moval act,  to  provide  a  remedy  for  any  nonresident  defendant  wha 
might  be  sued  in  the  state  court,  in  cases  wherein  such  defendant 
could  show  by  legal  evidence  that  prejudice  and  local  influence  ex- 
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isted  against  him  in  the  community  in  which  he  might  be  sued,  pro- 
vided he  brought  himself  within  the  purview  of  the  statute.  The 
act  is  plain  and  explicit,  and  contains  no  exceptions.  Everything 
relating  to  the  question  of  removal  by  nonresident  defendants  was 
before  Congress  at  the  time  of  the  enactment  of  the  section  under 
which  this  case  was  removed.  It  was  within  its  power  to  have  pro- 
vided that  in  cases  like  the  one  under  consideration  the  plaintiff 
should  be  treated  as  a  defendant,  for  the  purpose  of  removal ;  and 
the  fact  that  no  provision  was  made  clearly  indicates  that  it  was 
its  intention  to  restrict  removals  from  the  state  to  the  federal  courts 
to  cases  where  defendants  are  nonresidents  at  the  time  of  the  com- 
mencement of  the  action,  and  the  jurisdictional  amount  is  involved. 
In  West  V.  Aurora  City,  6  Wall.  139,  18  L.  Ed.  819,  the  Chief 
Justice,  in  discussing  this  question,  said : 

••We  think  that  the  Circuit  Court  was  clearly  right  In  Its  action.  The  filing 
of  the  additional  paragraphs  did  not  make  a  new  suit,  within  the  meaning 
of  the  Judicial  act  They  were  in  the  nature  of  defensive  pleas,  coupled  with 
a  prayer  for  injunction  and  general  relief.  This,  If  allowed  by  the  Code  of 
Indiana,-  might  give  them,  in  some  sense,  the  character  of  an  original  suit, 
but  not  such  as  could  be  removed  from  the  Jurisdiction  of  the  state  court.  The 
right  of  removal  Is  given  only  to  a  defendant  who  has  not  submitted  himself 
to  that  Jurisdiction — not  an  original  plaintiff  in  a  state  court,  who,  by  resort- 
ing to  that  Jurisdiction,  has  become  liable,  under  the  state  laws,  to  a  cross- 
action.  And  It  Is  given  only  to  a  defendant  who  promptly  avails  himself  of 
the  right  at  the  time  of  appearance,  by  declining  to  plead  and  filing  bis  pe- 
tition for  removal.  In  the  case  before  us,  West  and  Torrance,  citizens  of 
Ohio,  voluntarily  resorted,  as  plaintiffs,  to  the  state  court  of  Indiana.  They 
were  bound  to  know  of  what  rights  the  defendants  to  their  suit  might  avail 
themselves  under  the  Code.  Submitting  themselves  to  the  jurisdiction,  they 
submitted  themselves  to  it  in  its  whole  extent  The  filing  of  the  new  para- 
graphs, therefore,  could  not  make  them  defendants  to  a  suit  removable,  on 
their  application,  to  the  Circuit  Court  of  the  United  States." 

Waco  Hdw.  Co.  v.  Mich.  Stove  Co.,  91  Fed.  291,  33  C.  C.  A.  611; 
La  Montague  v.  Lumber  Co.  (C.  C.)  44  Fed.  645 ;  18  Ency.  Plead. 
&  Prac.  274;  Ward  v.  Congress  Const.  Co.,  99  Fed.  698,  39  C  C 
A.  669. 

If  a  removal  of  this  case  could  be  properly  had,  it  would  neces- 
sarily bring  the  entire  case  from  the  state  court*  Barney  v.  Latham, 
103  U.  S.  205,  26  L.  Ed.  514;  Brooks  v.  Clark,  119  U.  S.  611,  7  Sup. 
Ct.  301,  30  L.  Ed.  482.  This  court  would  not  be  inclined  to  try  the 
remnant  of  an  action  which  was  pending  in  another  jurisdiction, 
and,  if  the  entire  case  should  be  brought  here,  the  court  would  be 
powerless  to  deal  with  that  portion  of  it  in  which  the  plaintiff  has 
secured  judgment  against  the  defendant.  There  is  no  statutory 
provision  which  authorizes  this  court  to  enforce  the  collection  of  a 
Judgment  of  a  state  court  by  execution  or  other  process,  and  this 
ts  sufficient  to  show  the  fallacy  of  attempting  to  remove  the  case 
in  its  present  condition.  If  it  were  removed  as  it  now  stands,  we 
would  have  a  case  pending  in  this  court  wherein  there  could  be  no 
mutual  adjustment  of  the  rights  of  the  parties,  inasmuch  as  the 
state  court  has  already  assumed  jurisdiction  of  the  subject-matter, 
and  proceeded  to  final  judgment,  in  so  far  as  the  demands  of  the 
plaintiff  are  concerned. 
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This  court  has  concurrent  jurisdiction  of  all  cases  wherein  the 
defendant  is  a  nonresident,  and  the  sum  involved  is  $2,000,  exclu- 
sive of  interest  and  costs,  and  where  prejudice  and  local  influence 
exist,  until  the  machinery  of  the  state  court  for  the  trial  of  causes 
is  put  in  motion.  But  here  we  have  a  case  wherein  the  suit  in  the 
state  court  has  been  actually  tried,  and  judgment  has  been  rendered 
for  the  plaintiflF,  and  the  same  affirmed  by  the  Supreme  Court  of  the 
state.  Therefore  this  court  no  longer  has  jurisdiction  over  any  of 
the  matters  in  controversy,  and  it  would  be  absurd  to  undertake  to 
remove  fragments  of  the  case,  the  major  portion  of  which  has  been 
finally  settled  in  a  court  which  had  unquestioned  jurisdiction  to 
hear  and  determine  the  matters  in  controversy. 

The  court  does  not  consider  it  essential  to  discuss  the  question 
as  to  whether  petitioner  was  entitled  to  have  this  case  removed  on 
the  ground  of  diverse  citizenship,  inasmuch  as  the  reasons  already 
assigned  clearly  show  that  the  case  could  not  have  been  properly 
removed  upon  such  ground. 


BNOTCLOPiEDIA  BRITANNIOA  CO.  ▼.  WERNER  CO.  et  aL 
(Circuit  Court,  D.  New  Jersey.    March  10,  1905.) 

COPTBIGHTS— INTEBIH    COPTBIGHT   ACT— CONSTBUCTION. 

The  interim  copyright  act  (Act  Cong.  Jan.  7, 1004,  83  Stat  4,  c.  2),  passed 
for  the  protection  of  exhibitors  of  foreign  literature  at  the  Louisiana 
Purchase  Exposition,  provides  that  copyright  protection  shall  be  extended 
to  books,  etc.,  published  abroad,  copies  of  which  are  intended  for  exhibi- 
tion at  the  Louisiana  Purchase  Exposition;  that  one  copy  of  any  book 
copyrighted  under  the  proyisions  of  the  act  shall  be  delivered  at  the  copy- 
right office  of  the  Library  of  Congress,  with  a  statement  duly  subscribed 
in  writing  that  the  book  is  intended  for  such  exhibition ;  and  that  the 
author,  on  complying  with  the  act,  shall  have  the  sole  liberty  of  printing, 
reprinting,  publishing,  and  vending  the  same  within  the  limits  of  the 
United  States  for  the  term  of  two  years,  and  if  during  such  time  two 
copies  of  the  original  text  of  the  book,  or  of  a  translation  in  the  English 
language,  printed  from  type  set  within  the  United  States,  or  from  plates 
made  therefrom,  are  deposited  in  the  copyright  office,  etc.,  such  deposit 
shall  extend  the  copyright  for  the  full  terms  provided  for  by  Rev.  St.  tit 
60,  c.  3  [U.  S.  Comp.  St  1901,  p.  3405].  Held,  that  such  act  did  not  apply 
to  a  foreign  publisher  of  a  book  previously  published  in  Englisht  and  sold 
by  American  publishers  in  the  United  States. 

In  Equity.    On  appKcation  for  preliminary  injunction, 

Samuel  J.  Elder,  Edmund  A.  Whitman,  Carl  H.  C.  Bumpus,  and 
Frederic  R.  Kellogg,  for  complainant. 

Rollin  M.  Morgan,  Augustus  T.  Gurlitz,  George  W.  Sieber,  and 
James  Buchanan,  for  defendants. 

LANNING,  District  Judge.  The  complainant  bases  its  right  to  a 
preliminary  injunction  in  this  case  upon  the  provisions  of  the  interim 
copyright  act  of  January  7,  1904,  33  Stat  4,  c  2.    A  copy  of  that  act 
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(excepting  section  4,  which  relates  to  the  recording  fees,  and  section 
7,  which  relates  to  copyright  protection  of  paintings,  statuary,  etc.)  is 
set  forth  in  the  margin.*  If  there  be  substantial  doubt  as  to  whether 
the  act  can  be  construed  so  as  to  support  the  right  claimed,  that  doubt  is 
fatal  to  the  application.  Citizens*  Coach  (S).  v.  Camden  Horse  R, 
Co.,  29  N.  J.  Eq.  299;  Hagerty  v.  Lee,  46  N.  J.  Eq.  255,  17  Atl.  826; 

lAn  act  to  afford  protection  to  exhibitors  of  foreign  literary,  artistic,  or 
musical  works  at  the  Louisiana  Purchase  Exx)ositlon. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Ck>ngress  assembled,  that  the  author  of  any  book,  map, 
chart,  dramatic  composition,  musical  composition,  engraving,  cut,  print, 
chromo,  lithograph,  or  photograph  published  abroad  prior  to  November  thir- 
tieth, nineteen  hundred  and  four,  but  not  registered  for  copyright  protection 
in  the  United  States  copyright  office,  or  the  heirs  and  assigns  of  such  author, 
shall  have  in  the  case  of  any  such  book,  map,  chart,  dramatic  composition, 
musical  composition,  engraving,  cut,  print,  chromo,  lithograph,  or  photograph 
Intended  for  exhibition  at  the  Louisiana  Purchase  Exposition  the  sole  liberty 
of  printing,  reprinting,  publishing,  copying,  and  vending  the  same  within  the 
limits  of  the  United  States  for  the  term  herein  provided  for  upon  complying 
with  the  provisions  of  this  act 

Sec.  2.  That  one  copy  of  such  book,  map,  chart,  dramatic  composition, 
musical  composition,  engraving,  cut,  print,  chromo,  lithograph,  or  photograph 
to  be  exhibited  as  herein  provided  shall  be  delivered  at  the  copyright  office. 
Library  of  Congress,  at  Washington,  District  of  Columbia^  with  a  statement 
duly  subscribed  to  In  writing  that  the  book  or  other  article  is  Intended  for 
such  exhibition  and  that  the  copyright  protection  herein  provided  for  is  de- 
sired by  the  copyright  proprietor,  whose  full  name  and  legal  residence  la  to 
be  stated  In  the  application. 

Sec.  3.  That  the  register  of  copyrights  shall  record  the  title  of  each  volume 
of  any  such  book  or  other  article  herein  provided  for,  or  If  the  article  lacks 
a  title,  shall  record  a  brief  description  of  It  sufficient  to  identify  It,  In  a 
special  series  of  record  books  to  be  designated  the  "Interim  Copyright  Record 
Books,"  and  shall  furnish  to  the  copyright  claimant  a  copy  of  record  under 
seal  of  such  recorded  title  or  description,  and  the  said  title  or  description  is 
to  be  Included  in  the  catalogue  of  title  entries  provided  for  In  section  four 
of  the  act  of  March  third,  eighteen  hundred  and  ninety-one. 

Sea  5.  That  the  copyright  protection  herein  provided  for  shall  be  for  the 
term  of  two  years  from  the  date  of  the  receipt  of  the  book  or  other  article  In 
the  copyright  office. 

Sec.  6.  That  If  at  any  time  during  the  term  of  the  copyright  protection 
herein  provided  for,  two  copies  of  the  original  text  of  any  such  book,  or  of 
a  translation  of  It  in  the  English  language,  printed  from  type  set  within  the 
limits  of  the  United  States  or  from  plates  made  therefrom,  or  two  copies  of 
any  such  photograph,  chromo,  or  lithofin*apb  printed  from  negatives  or  draw- 
ings on  stone  made  within  the  limits  of  the  United  States  or  from  transfers 
made  therefrom,  are  deposited  in  the  copyright  office.  Library  of  Congress, 
at  Washington,  District  of  Columbia,  such  deposit  shall  be  held  to  extend 
the  term  of  copyright  protection  to  such  book,  photograph,  chromo,  or  litho- 
graph for  the  full  terms  provided  for  In  title  sixty,  chapter  three,  of  the  Re- 
vised Statutes  of  the  United  States,  computed  from  the  date  of  the  receipt 
of  the  book,  photograph,  chromo,  or  lithograph  and  the  registration  of  the 
title  or  description  as  herein  provided  for. 

Sec.  8.  That,  except  in  so  far  as  this  act  authorizes  and  provides  for  tem- 
porary copyright  protection  during  the  period  and  for  the  purposes  herein 
provided  for.  It  shall  not  be  construed  or  held  to  In  any  manner  affect  or 
repeal  any  of  the  provisions  of  the  Revised  Statutes  relating  to  copyrights  and 
the  acts  amendatory  thereof.  That  no  registration  under  this  act  shall  be- 
made  after  the  thirtieth  day  of  November,  nineteen  hundred  and  four; 

88  Stat  4,  6,  a  2. 
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H<Hne  Insurance  Co.  v.  Nobles  (C.  C.)  63  Fed.  642;  Paine  v.  United 
States  Playing  Card  Co.  (C.  C.)  90  Fed.  643. 

The  hearing  has  been  had  upon  bill,  answers,  and  affidavits.  The 
material  facts  are  these:  About  1876  the  firm  of  A.  &  C.  Black,  of 
Edinburgh,  Scotland,  being  the  owners  and  publishers  of  the  Encyclo- 
pedia Britannica,  began  the  publication  at  Edinburgh  of  a  new  edition 
of  that  work,  consisting  of  26  volumes,  entitled  "Encyclopaedia  Britan- 
nica, Ninth  Edition."  They  completed  its  publication  in  1889;  hav- 
ing, it  is  claimed,  acquired  the  literary  property  of  the  authors  of  all 
the  articles  contained  in  the  work.  Mr.  Henry  T.  Thomas,  in  an  affi- 
davit filed  by  the  complainant,  says  the  work  was  imported  into  this 
country  and  sold  here  between  1878  and  1891,  by  agreements  first  be- 
tween Samuel  L.  Hall  and  A.  &  C.  Black,  and  afterwards  between 
Charles  Scribner's  Sons  and  A.  &  C.  Black.  Messrs.  Adam  Black  and 
William  Walker  Callender,  members  of  the  firm  of  A.  &  C.  Black,  in  an 
affidavit  also  filed  by  the  complainant,  say  that  upwards  of  60,000  sets 
were  sold  in  the  United  States  previous  to  1897  by  Little,  Brown  &  Co., 
Charles  Scribner's  Sons,  and  Samuel  L.  Hall,  and  that  these  sets  were 
all  printed  from  the  same  plates  as  the  volumes  published  and  sold  in 
the  United  Kingdom.  And  in  their  brief  the  counsel  for  the  com- 
plainant say: 

"The  Scribners,  as  In  fact  all  other  American  importers,  purchased  the 
Britamiica.  bound  or  In  sheets,  and  sold  it  at  their  own  risk  and  upon  their 
own  responsibility.  We  do  not  controvert  the  general  distribution  of  the 
Britannica  in  the  United  States." 

In  another  place  in  their  brief  they  say: 

"Boiled  down,  all  this  tautology  [referring  to  the  averments  In  the  answer] 
amounts  to  the  single  allegation  that  the  Britannica  had  been  widely  dis- 
tributed throughout  the  United  States  prior  to  the  passage  of  the  interim  act 
That  we  do  not  deny." 

In  July,  1903,  the  right,  title,  and  interest  of  A.  &  C.  Black  in  the 
Encyclopaedia  Britannica  was  assigned  to  the  Encyclopsedia  Britannica 
Company,  the  complainant  in  this  case.  On  July  22,  1904,  the  com- 
plainant deposited  in  the  copyright  office,  Library  of  Congress,  one  copy 
of  each  of  the  26  volumes  of  its  work,  each  of  which  copies,  according 
to  the  certificates  of  the  Librarian  of  Congress  filed  by  the  complainant, 
was  declared  to  be  "intended  for  exhibition  at  the  Louisiana  Purchase 
Exposition  at  St.  Louis  in  1904,"  and  the  copyright  of  each  of  which, 
it  was  further  declared,  the  complainant  "claims  as  proprietor  for 
two  years  from  this  date  (July  22,  1904),  in  conformity  with  the  pro- 
visions of  the  act  of  Congress  of  January  7,  1904,  entitled  'An  act  to 
afford  protection  to  exhibitors  of  foreign  literaiy,  artistic  or  musical 
woito  at  the  Louisiana  Purchase  Exposition.' "  The  affidavit  of  P.  K. 
Fitzhugh,  also  filed  by  the  complainant,  shows  that  the  26  volumes  of 
the  complainant's  work  had  been  on  public  exhibition  at  the  Louisiana 
Purchase  Exposition  from  August  26,  1904,  until  the  date  of  the  affi- 
davit, which  was  September  21,  1904.  It  appears  by  the  affidavit  of 
Daniel  M.  MacLellan,  filed  by  the  defendants,  that  the  defendants  and 
their  predecessors  have  been  publishing  an  American  edition  of  the 
encyclopaedia  for  at  least  a  dozen  years,  and  that  it  is  the  further  publi- 
cation of  this  edition  that  the  complainant  now  seeks  to  have  enjoined. 
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Previous  to  1891  the  protection  of  our  copyright  laws  was  extended 
only  to  citizens  and  residents  of  the  United  States.  Section  4971  of 
the  Revised  Statutes  expressly  provided  that  nothing  in  the  cop3rright 
law  should  be  "construed  to  prohibit  the  printing,  publishing,  importa- 
tion, or  sale  of  any  book,  map,  chart,  dramatic  or  musical  composition, 
print,  cut,  engraving  or  photog^ph,  written,  composed  or  made  by  any 
person  not  a  citizen  of  the  United  States  nor  resident  therein."  On 
March  3,  1891  (26  Stat.  1106,  c.  566  [U.  S.  Comp.  St  1901,  p.  3417]), 
the  law  was  amended  by  extending  to  any  foreign  author  or  proprietor 
of  any  book,  and  the  executors,  administrators,  or  assigns  of  such  au- 
thor or  proprietor,  the  privileges  of  our  copyright  law,  provided  that  on 
or  before  the  day  of  publication  in  this  or  any  foreign  country  he 
should  deliver  at  the  office  of  the  Librarian  of  Congress,  or  deposit  in 
the  mail  within  the  United  States  addressed  to  the  Librarian  of  Con- 
gress, a  printed  copy  of  the  title  of  his  book,  and  also  two  copies  of 
the  copyright  book,  printed  from  type  set  within  the  limits  of  the 
United  States  or  from  plates  made  therefrom.  See  sections  4952  and 
4956  of  the  Revised  Statutes,  as  amended  by  the  act  of  March  3,  1891, 
c.  565,  26  Stat.  1106, 1107  [U.  S.  Comp.  St  1901,  pp.  3406,  3407].  Ob- 
viously the  amendment  of  1891  did  not  extend  the  privileges  of  our 
copyright  law  to  foreign  authors,  or  proprietors  of  books  that  had  been 
published  or  sold  in  this  country  previous  to  1891.  Unless  the  interim 
copyright  act  of  1904  so  changed  the  law  as  to  confer  upon  a  foreign 
author,  or  his  heirs  or  assigns,  the  privileges  of  our  copyright  law  in 
a  case  where  his  book  had  been  sold  in  this  country  previous  to  1904, 
the  complainant  in  this  case  has  no  standing.  Did  that  act  effect  such 
an  alteration  of  the  law? 

Counsel  for  the  complainant  insists  that  the  language  of  the  first  sec- 
tion of  the  act  is  so  broad  that  it  confers  upon  the  complainant,  as  the 
assignee  of  A.  &  C.  Black,  and  through  that  firm  of  the  authors  of  the 
articles  contained  in  the  Encyclopaedia,  the  right  to  have  the  Encyclo- 
paedia copyrighted,  notwithstanding  it  was  sold  in  this  country  for 
many  years  previous  to  1904,  and  even  previous  to  1891.  They  say  in 
their  brief  that : 

"The  act  is  unlimited  in  scope  as  to  the  time  within  which  such  prior  pub- 
lication may  have  taken  place,  and  is  entirely  silent  upon  the  extent  of  such 
publication,  and  whether  the  book  has  been  republished  in  this  country  or 
not  It  does  not  refer  to  books  which  have  or  have  not  been  copyrighted 
where  they  were  first  published,  nor  to  the  effect  of  the  expiration  of  such 
copyright  in  a  foreign  country,  if  any  such  ever  existed." 

If  this  be  the  effect  of  the  statute,  the  change  made  in  our  copy- 
right law  was  indeed  a  most  radical  one.  Previous  to  January  7, 
1904,  any  publisher  in  the  United  States  could  republish  in  this  coun- 
try the  Blacks'  edition  of  the  Encyclopaedia  Britannica,  excepting  the 
articles  therein  written  by  American  authors  and  duly  copyrighted, 
without  violating  any  provision  of  our  copyright  law.  Black  v. 
Henry  G.  Allen  Co.  (C.  C.)  42  Fed.  618,  9  L.  R.  A.  433;  Black  v. 
Ehrich  (C.  C.)  44  Fed.  793.  If  the  rule  for  which  the  complainant's 
counsel  contend  be  correct,  the  heirs  or  assigns  of  Herbert  Spencer, 
who  died  a  month  before  the  interim  act  was  passed,  and  whose 
works  for  a  quarter  of  a  century  before  1891  were  published  and 
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widely  distributed  in  this  country,  by  complying  with  the  provisions 
of  the  interim  act  at  any  time  before  November  30,  1904,  might  have 
obtained  a  copyright  upon  those  works,  and  secured,  in  the  language 
of  the  first  section  of  the  act,  "the  sole  liberty  of  printing,  reprinting, 
publishing,  copying  and  vending  the  same  within  the  limits  of  the 
United  States"  for  the  term  of  2  years,  together  with  the  privilege  of 
extending  the  term  to  28  and  possibly  42  years.  The  same  thing 
would,  of  course,  be  true  concerning  Dickens'  novels,  Jarman  on 
Wills,  and  a  multitude  of  other  works  of  foreign  authors  which  have 
been  republished  in  this  country  by  American  publishers.  Neverthe- 
less, if  the  Congress  has  clearly  expressed  its  purpose  of  making  this 
radical  change,  it  is  the  duty  of  the  court  to  give  effect  to  that  pur- 
pose. 

The  title  of  the  act  declares  that  it  is  intended  to  afford  protection 
to  exhibitors  of  foreign  literary,  artistic,  or  musical  works  "at  the 
Louisiana  Purchase  Exposition."  The  first  section  provides  that 
copyright  protection  shall  be  extended  to  books,  maps,  etc.,  published 
abroad,  copies  of  which  are  "intended  for  exhibition  at  the  Louisiana 
Purchase  Exposition."  The  second  section  provides  that  one  copy 
of  any  book  copyrighted  under  the  provisions  of  the  act  shall  be  de- 
livered at  the  copyright  office  in  the  Library  of  Congress,  "with  a 
statement,  duly  subscribed  to  in  writing,  that  the  book  *  *  *  is 
intended  for  such  exhibition."  The  evident  purpose  of  the  act  was 
to  induce  foreign  authors,  and  the  heirs  and  assigns  of  foreign  au- 
thors, to  exhibit  their  books  at  the  Louisiana  Purchase  Exposition, 
to  the  end  that  the  knowledge  of  the  contents  of  those  books  might 
be  brought  to  the  attention  of  American  scholars  and  readers.  For- 
eign authors  whose  books  had  never  been  published  in  this  country 
would  probably  have  hesitated  to  exhibit  their  books  at  the  Exposi- 
tion without  some  protection  against  having  them  republished  in  this 
country,  with  possible  disadvantages  to  them.  It  appears  in  the 
proofs  that,  a  year  before  the  interim  act  was  passed,  an  association 
of  German  publishers  adopted  a  resolution  declining  to  make  any 
exhibition  of  books  at  St.  Louis.  The  interim  act  offered  to  foreign 
authors,  and  their  heirs  and  assigns,  if  they  should  exhibit  their  books 
at  the  Exposition,  copyright  protection  for  at  least  two  years,  and 
also  provided  that  if,  within  the  two  years,  two  copies  of  the  original 
text  of  any  book  so  temporarily  protected,  or  of  a  translation  of  it  in 
the  English  language,  printed  from  type  set  within  the  United  States, 
or  from  plates  made  therefrom,  should  be  deposited  in  the  copyright 
office  in  the  Library  of  Congress,  copyright  protection  therefor  should 
be  continued  for  the  full  terms  provided  for  in  our  general  copyright 
law ;  being  terms  of  28  years  and  14  years.  Section  8  of  the  interim 
act  (33  Stat.  6,  c.  2)  expressly  declares  that : 

"Except  In  so  far  as  this  act  authorizes  and  provides  for  temporary  copy- 
right protection  during  the  period  and  for  the  purposes  herein  provided  for, 
it  shall  not  be  construed  or  held  to  in  any  manner  affect  or  repeal  any  of 
the  provisions  of  the  Etevlsed  Statutee  relating  to  copyrights  and  the  acts 
amendatory  thereof." 

^  As  already  stated,  the  purpose  of  the  act  was  to  secure  the  exhibi- 
tion at  St.  Louis  of  foreign  literary  productions  that  had  been  pub- 
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Hshed  abroad.  By  such  exhibition  the  American  public  might  ac- 
quire valuable  information  not  otherwise  available.  And  in  consid- 
eration of  such  exhibition,  and  the  advantages  that  might  accrue 
therefrom  to  the  American  public,  the  exhibitors  of  such  productions 
were  offered  the  copyright  protection  of  the  act.  No  such  consid- 
eration could  exist  in  the  case  of  a  book  by  a  foreign  author  which 
had  been  previously  published  in  this  country.  Clearer  language 
than  that  contained  in  the  interim  copyright  act  is  needed  to  justify 
the  conclusion  that  Congress  intended  to  grant  to  any  foreign  author, 
or  to  the  heirs  or  assigns  of  any  such  author,  a  copyright  monopoly 
of  a  book  of  which  American  publishers  might  have  large  quantities 
on  hand  for  the  American  market,  and  which,  by  the  g^ant  of  the 
monopoly,  such  publishers  would  be  prohibited  from  selling. 

My  conclusion  is  that  the  interim  copyright  act  cannot  receive  the 
construction  necessary  to  the  complainant's  success,  and  I  might  on 
that  ground  deny  the  application  for  a  preliminary  injunction.  But 
each  of  the  defendants  has,  in  its  answer,  prayed  the  benefit  of  a  de- 
murrer to  the  bill.  In  my  view,  the  bill  is  without  equity,  and  should 
be  dismissed.  If  a  final  decree  be  entered  sustaining  the  demurrer 
and  dismissing  the  bill,  an  appeal  may  be  taken  without  delay.  If, 
on  the  other  hand,  an  interlocutory  order  be  entered  denying  the  pre- 
liminary injunction,  no  appeal  can  be  had  until  final  decree  shall  have 
been  rendered  on  the  pleadings  and  proofs.  Edison  Electric  Light 
Co.  V.  Buckeye  Electric  Co.  (C.  C.)  64  Fed.  225.  It  seems  to  me 
that  the  administration  of  justice  may  be  facilitated  by  entering  a 
final  decree  sustaining  the  demurrer  and  dismissing  the  bill,  especiaUy 
in  view  of  the  fact  that  the  complainant's  copyright,  if  valid,  will  not 
continue  beyond  two  years  from  its  date,  unless  within  that  period 
the  complainant  incur  the  great  expense  of  setting  up  within  the 
United  States  the  type  of  the  25  volumes  composing  the  Encyclo- 
paedia Britannica,  and  deposit  in  the  cop3rright  office  two  copies  of 
each  of  the  volumes  printed  from  such  type. 

I  will  therefore,  on  notice,  settle  the  question  as  to  whether  there 
shall  be  entered  a  final  decree  dismissing  the  bill,  or  merely  an  in- 
terlocutory order  denying  the  preliminary  injunction. 


MAGONB  ▼.  GOrX)RADO  SMELTING  ft  MINING  00.  et  aL 

(Olrcult  Oourt,  D.  Montana.    February  14»  1905.) 

No.  2,226. 

1.  W1TNE88E8— Depositions— DEDI1CU8. 

An  affldaylt  that  witnesses  live  more  than  100  miles  from  the  place  of 
the  trial  of  the  action,  without  proof  of  a  well-grroiiDded  apprehension  of 
a  failure  or  delay  of  Justice,  is  insufficient  for  the  issuance  of  a  dedimus 
under.  Rev.  St  i  866  [U.  S.  Comp.  St.  1901,  p.  663],  providing  that  in  any 
case  where  it  is  necessary  in  order  to  prevent  a  failure  or  delay  of 
Justice,  United  States  courts  may  grant  a  dedimus  potestatem  to  take 
depositions  according  to  conmion  usage,  etc. 

2,  Sams— Statxttes. 

Act  Cong.  March  9,  1892,  c.  14,  27  Stat  7  [U.  B.  Comp.  St  1901,  p. 
664],  providing  that,  in  addition  to  the  mode  of  taking  depositions  in  the 
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federal  courts,  depositions  may  be  taken  in  the  mode  prescribed  by  tbe 
laws  of  the  state  in  which  the  courts  are  held,  merely  relates  to  the 
manner  of  taking  depositions,  and  neither  enlarges  nor  restricts  the 
grounds  for  taking  them  prescribed  by  Rev.  St  H  868,  866  [U.  &  Gomp. 
St  1901,  pp.  661,  663]. 

8.  Same. 

Rev.  St  i  863  [U.  8.  Comp.  St  1901,  p.  661],  authorizes  the  taking  of 
testimony  of  any  witness  in  a  cirll  case  pending  In  a  federal  district  or 
circuit  court  by  depositions  de  bene  esse,  when  the  witness  lives  a  greater 
distance  from  the  place  of  trial  than  100  miles,  etc.;  and  Act  Gong. 
March  9,  1892,  c.  14,  27  Stat  7  [U.  S.  Ck>mp.  St  1901,  p.  664],  provides 
that,  in  addition  to  the  taking  of  depositions  in  a  federal  court  deposi- 
tions may  be  taken  as  prescribed  by  the  laws  of  the  state  in  which  such 
courts  are  held.  Held  that  where  a  party  to  a  suit  in  the  federal  court 
applied  to  take  a  deposition  on  the  ground  that  the  witness  resided  more 
than  100  miles  from  the  place  of  trial,  he  was  not  limited  by  the  act 
of  1892  to  the  mode  of  taking  the  deposition  orally  before  an  authority 
named  in  the  notice,  but  was  entitled  to  take  the  deposition  in  the  mode 
prescribed  by  the  laws  of  the  state  in  which  the  court  was  held. 

4.  Same— Notice— Obal  Evidence. 

Equity  rule  67,  as  amended  by  the  rule  adopted  May  15,  1893,  provl4.e8 
that  either  party  may  give  notice  that  he  desires  the  evidence  to  be 
adduced  in  the  case  to  be  taken  orally,  and  thereupon  all  the  witnesses 
to  be  examined  shall  be  examined  by  one  of  tbe  examiners  of  the  court, 
or  by  an  examiner  to  be  specially  appointed  by  the  court,  and  that  on 
due  notice  the  court  may,  in  its  discretion,  permit  the  whole  or  any  spe- 
cific part  of  the  evidence  to  be  adduced  orally  in  open  court  on  final  hear- 
ing. Held,  that  where  complainant  gave  notice  that  he  desired  the  testi- 
mony to  be  adduced  orally  on  final  hearing,  and  the  court  thereupon  or- 
dered that  the  parties  might  adduce  such  portion  of  the  testimony  orally 
on  the  final  hearing  as  they  desired,  such  order  was  not  in  confiict  with 
and  did  not  prevent  a  subsequent  order  for  the  taking  of  testimony  by 
depositions. 

5.  Same— Special  Examiners  Otttside  the  District— Appointicent. 

The  mere  fact  that  It  is  generally  advantageous  to  examine  experts 
orally  is  not  a  sufficient  reason  to  Justify  an  order  appointing  a  special 
examiner  to  take  their  testimony  orally  outside  the  district 

Order  Overruling  Objections  to  Complainant's  Motion  that  Com- 
missions Issue. 

John  A.  Shelton,  for  complainant. 

Forbis  &  Evans,  for  defendant  Butte  &  Boston  Consol.  Min.  Co. 

Forbis  &  Evans,  A.  J.  Shores,  and  C  F.  Kelly,  for  defendant  Par- 
rot Silver  &  Copper  Co. 

A.  J.  Shores,  C.  F.  Kelly,  and  Forbis  &  Evans,  for  defendants 
Anaconda  Copper  Min.  Co.  and  Colorado  Smelting  &  Mining  Co. 

Geo.  F.  Shelton  and  W.  M.  Bickford,  for  defendant  Colusa  Par- 
rot Min.  &  S.  Co. 

J.  J.  McHatton,  for  defendant  Montana  Ore  Purchasing  Co. 

HUNT,  District  Judge.  In  equity.  On  motion  of  the  complain- 
ant for  a  commission  to  take  the  testimony  of  witnesses  who  live 
outside  of  the  district  of  Montana. 

If  the  complainant  were  seeking  to  procure  a  dedimus,  as  speci- 
fied in  section  866,  Rev.  St  U.  S.  [U.  S.  Comp.  St  1901,  p.  663],  it 
would  be  necessary  that  he  make  a  showing  of  the  necessity  for 
taking  such  deposition  to  prevent  the  failure  or  delay  of  justice.    I 
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believe  it  to  be  essential,  in  order  for  one  to  avail  himself  of  the 
right  to  a  dedimus  under  this  statute,  that  there  should  be  a  well- 
grounded  apprehension  of  a  failure  or  delay  of  justice,  and  that  it 
is  the  duty  of  the  court  to  require  a  sufficient  showing  of  good  faith 
on  the  part  of  the  applicant,  and  of  the  grounds  upon  which  he 
bases  his  request;  hence,. if  the  complainant  relied  upon  this  sec- 
tion, a  mere  statement  in  the  affidavit  that  the  witnesses  live  more 
than  100  miles  from  the  place  of  the  trial  of  the  action  would  be 
insufficient,  and  the  dedimus  should  not  be  awarded.  Zych  v.  Amer- 
ican Car  &  Foundry  Co.  (C.  C.)  127  Fed.  723. 

But  complainant  is  not  asking  a  dedimus  potestatem  under  sec- 
tion 866.  He  makes  his  application  "to  take  the  deposition  by  rea- 
son of  the  right  so  to  do  conferred  by  section  863,  but  according  to 
the  method  prescribed  by  the  state  laws."  The  point  to  be  deter- 
mined, therefore,  is  not  whether  a  dedimus  potestatem  may  issue 
under  section  866,  Rev.  St.  U.  S.,  but  whether,  upon  a  showing  by 
affidavit  that  the  witnesses  whose  testimony  he  would  take  live  at 
a  greater  distance  from  the  place  of  trial  than  100  miles,  a  commis- 
sion will  issue  to  take  their  testimony  by  deposition  in  the  mode  pre- 
scribed by  the  laws  of  the  state  in  which  the  court  is  held.  I 
agree  with  the  position  of  counsel  for  respondents  that  were  it  not 
for  the  act  of  March  9, 1892,  c.  14,  27  Stat.  7  [U.  S.  Comp.  St.  1901, 
p.  664] ,  a  deposition  taken  under  section  863  [U.  S.  Comp.  St.  1901, 
p.  661] — that  is,  a  deposition  de  bene  esse — should  be  one  taken 
orally  before  an  authority  named  in  the  order,  and  not  one  taken 
upon  motion  or  under  a  dedimus  potestatem,  as  provided  for  in 
section  8G6,  Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  663].  Foster's 
Federal  Practice,  vol.  1,  p.  634.  But  by  the  act  of  March  9,  1892,  it 
was  provided  that,  in  addition  to  the  mode  of  taking  depositions  in 
the  federal  courts,  depositions  might  be  taken  in  the  mode  pre- 
scribed by  the  laws  of  the  state  in  which  the  courts  are  held.  It  is 
undoubtedly  correct  that  the  statute  of  1892  does  not  enlarge  the 
instances  in  which  depositions  may  be  taken,  or  in  which  answers 
may  be  obtained  upon  interrogatories,  for  use  as  appearance  in  fed- 
eral courts.  The  statute  adopts  the  state  practice  as  to  the  manner 
of  taking  depositions — in  no  way  enlarging  or  restricting,  however, 
the  grounds  for  taking  depositions  as  prescribed  by  the  federal  stat- 
utes (sections  863  and  866).  It  may  be  termed  a  statute  of  sim- 
plification of  practice,  or,  as  Judge  Thayer  expresses  it,  one  "relat- 
ing merely  to  the  mode  of  taking  testimony,  adopting  in  that  re- 
spect the  provisions  of  the  laws  of  the  various  states  relative  to  the 
method  of  taking  depositions,  without  altering  the  conditions  pre- 
scribed by  sections  863  and  866  of  the  Revised  Statutes  of  the  United 
States,  in  which  depositions  for  use  in  the  federal  courts  may  be 
taken."  Zych  v.  American  Car  &  Foundry  Co.,  supra;  National 
Cash  Register  Co.  v.  Leland  (C.  C.)  77  Fed.  242;  Shellabarger  v. 
Oliver  (C.  C.)  64  Fed.  306. 

Now,  the  instances  in  which  a  deposition  may  be  had  under  sec- 
tion 863  are  when  the  witness  lives  at  a  greater  distance  from  the 
place  of  trial  than  100  miles,  or  is  bound  on  a  voyage  to  sea,  or  is 
about  to  go  out  of  the  United  States,  or  out  of  the  district  in  which 


Digitized  by 


Google 


MAOONB  y.  COLOKADO  SHXULTINO  A  MINnfO  (XX  MB 

tfie  cause  is  to  be  tried,  and  to  a  greater  distance  than  100  milesi 
from  the  place  of  trial,  or  when  he  is  ancient  or  infirm.  As  said^ 
there  could  be  no  construction  of  the  act  of  March  9,  1892,  which  in 
any  respect  alters  the  conditions  prescribed  by  section  863 ;  but  il 
a  complainant  presents  a  case  of  an  instance  authorized  by  section 
863,  in  which  a  deposition  may  be  taken  de  bene  esse,  the  act  ol 
1892  does  not  limit  him  to  the  mode  of  taking  the  deposition  orally 
before  an  authority  named  in  the  notice,  but  provides  an  additional 
mode,  by  pointing  out  whereby  it  shall  be  lawful  to  take  the  deposi- 
tion of  such  witness  in  the  mode  prescribed  by  the  laws  of  the  state 
in  which  the  court  is  held.  I  do  not  see  how  allowing  the  complain- 
ant to  proceed  in  the  mode  prescribed  by  the  statutes  of  the  state 
of  Montana  to  take  his  testimony  can  be  said  to  enlarge  an  instance 
in  which  a  deposition  may  be  taken,  or  to  embrace  a  clause  not 
already  included,  provided  complainant  states  as  the  reason  for 
taking  the  deposition  the  existence  of  a  condition  included  in  section 
863.  In  this  matter  he  has  brought  himself  within  the  provisions  of 
section  863  by  showing  that  the  witnesses  whose  depositions  he 
wishes  to  take  live  at  a  greater  distance  than  100  miles  from  the 
place  of  trial.  McLennan  v.  Kansas  City,  T.  &  C.  B.  R.  Co.  (C.  C.) 
22  Fed.  198 ;  Flint  v.  Crawford  County,  Fed.  Cas.  No.  4,871.  M^ 
conclusion  is,  therefore,  that,  when  the  position  of  the  complainant  is 
stated,  it  is  dear  that  he  is  not  seeking  a  dedimus  potestatem  under 
section  866,  but  makes  his  application  under  section  863,  and  that 
therefore  he  has  the  right  to  avail  himself  of  the  mode  of  procuring 
the  deposition  granted  by  the  act  of  March  9,  1892.  Hanks  Dentat 
Association  v.  Tooth  Crown  Co.,  194  U.  S.  303,  24  Sup.  Ct.  700,  48 
L.  Ed.  989. 

The  respondents  suggest  that  complainant,  having  given  notice 
that  he  desires  the  testimony  in  the  case  to  be  taken  orally,  should 
not  be  allowed  to  take  a  part  of  the  testimony  upon  written  inter- 
rogatories. Notice  was  given  under  equity  rule  67,  providing  that 
either  party  may  give  notice  to  the  other  than  he  desires  the  evi- 
dence to  be  adduced  in  the  case  to  be  taken  orally,  and  thereupon 
all  the  witnesses  to  be  examined  shall  be  examined  by  one  of  the 
examiners  of  the  court,  or  by  an  examiner  to  be  especially  ap- 
pointed by  the  court.  As  amended  by  the  rule  of  May  15,  1893,  it 
is  required  that,  "upon  due  notice  given  as  prescribed  by  previous 
order,  the  court  may  at  its  discretion  permit  the  whole  or  any  spe- 
cific part  of  the  evidence  to  be  adduced  orally  in  open  court  upon 
final  hearing."  Complainant  did  not  give  notice  merely  that  he 
desired  the  evidence  to  be  adduced  orally,  but  his  notice  was  that 
he  desired  the  testimony  to  be  adduced  orally  upon  the  final  hearing,, 
and  thereupon  the  court  made  an  order  to  the  effect  that  the  par- 
ties might  adduce  such  portion  of  the  testimony  orally  upon  the 
final  hearing  as  they  desired.  In  view  of  this  order  of  the  court,  the 
application  for  an  order  to  take  the  depositions  of  the  witnesses^ 
named  does  not  conflict  with  the  order  previously  made,  and  ought 
not  to  be  construed  to  prevent  the  taking  of  depositions.  I  believe 
that  it  would  be  within  the  power  of  the  court  to  direct  that  the 
185  F.-M  i 
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testimony  of  the  witnesses  living  more  than  100  miles  away  should 
be  taken  before  an  examiner  especially  appointed,  although  the 

Eower  of  the  Circuit  Court  to  make  such  an  order  has,  it  appears, 
een  questioned.  But  the  appointment  of  special  examiners  beyond 
the  district  in  which  the  court  is  held  necessarily  involves  unusual 
and  great  expense,  in  requiring  the  attendance  of  counsel,  payment 
of  examiners  fees,  and  other  costs  incidental  to  such  procedure.  I 
have  read  that  Judge  Blatchford,  of  New  York,  invariably  declined 
to  grant  any  order  appointing  a  special  examiner  outside  of  the 
district  of  New  York  if  counsel  objected ;  and  I  think  that,  in  the 
present  instance,  it  does  not  appear  necessary  or  best  to  make  such 
an  order.  It  is  true  that  it  may  be  generally  advantageous  to  ex- 
amine experts  orally,  but  that  is  not  a  sufficient  reason  to  justify  the 
court  in  making  the  unusual  order. 

The  objections  to  the  issuance  of  the  commissions  to  take  the 
testimony  of  L.  H.  Pammel,  A.  A.  Bennett,  and  Samuel  Avery  are 
therefore  overruled,  and  the  petition  of  the  complainant  that  com- 
missions issue  is  granted. 


In  re  BAY  OITY  IRRIGATION  00. 

(District  Court,  8.  D.  Texas.    February  1,  1908.) 

No.  1,078. 

L  BAl!nan7PTCr--PKTITI0N--HSABING— REOEiyER8--JT7BI8DIOriO]f. 

Where  a  receiyer  was  appointed  by  a  state  coort  for  an  alleged  bankrupt 
corporation,  the  court  of  bankruptcy,  on  an  Involuntary  petition  against 
the  corporation,  had  no  jurisdiction  of  the  receiyer  prior  to  the  corpora- 
tion being  adjudged  a  bankrupt,  no  relief  being  sought  as  against  him. 

&  Same-Oobpobatiors  Subject  to  Bankbxtftct— Ibbioation  CoMPANnBS. 

An  Irrigation  corporation,  organized  to  furnish  water  for  the  Irrigation 
of  rice  fields,  was  not  a  corporation  engaged  In  "trading  or  In  manufactur- 
ing or  mercantile  pursuits,"  and  therefore  not  subject  to  be  adjudged  an 
Inyoluntary  bankrupt,  under  Bankr.  Act  1898,  c.  8,  S  4b  (Act  July  1,  1896, 
c.  541,  80  Stat  547  [U.  S.  Gomp.  St  1901,  p.  8423]),  proyldlng  that  any  nat- 
ural person,  except  a  wage  earner,  or  a  person  engaged  chiefly  In  farming 
or  the  tilling  of  the  soil,  and  any  corporation  engaged  prlndpaUy  in  manu- 
facturing, trading,  etc,  may  be  adjudged  a  bankrupt 

[Ed.  Note. — What  persons  are  subject  to  bankruptcy  laws,  see  note  to 
Mattoon  Nat  Bank  y.  First  Nat  Bank,  42  O.  a  A.  4.] 

8.  Sams— Quasi  Publio  Oobpobatiors. 

A  quasi  public  corporation,  engaged  In  furnishing  water  for  Irrigation 
purposes,  clothed  with  the  right  of  eminent  domain,  and  subject  to  statu- 
tory restrictions  on  such  power,  is  not  amenable  to  the  federal  bankrupt 
act  on  the  ground  of  public  policy. 

In  Bankruptcy. 

The  following  is  the  report  of  the  referee  in  bankruptcy: 

To  the  Honorable  Waller  T.  Bums,  Judge  of  the  District  Ck>urt  of  the  United 
States  for  the  Southern  District  of  Texas:  This  proceeding,  inyoluntary  In 
Its  nature,  was  instituted  Ck^tober  14,  1904,  by  P.  B.  Parker,  B.  H.  Sweeny, 
and  B.  F.  Sweeny,  all  of  Bay  City,  Matagorda  county,  Texas,  against  the  Bay 
Glty  Irrigation  Company,  also  of  said  dty  and  countf,  by  petition  duly  sworn 
to  and  filed  with  the  clerk  of  this  court  in  which  petition  It  is  alleged  that 
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tbe  petltfonen  are  creditoraof  tbesaid  Bay  City  Irrigation  Gompany,  haTlng 
provable  claims  agalDSt  It  to  an  amount.  In  the  aggregate,  in  ezceM  of  aecuri* 
ties  held  by  them,  of  $3,000  and  oyer ;  that  the  said  defendant  company  is 
engaged  principally  in  manufacturing,  trading,  or  mercantile  purauits,  within 
the  meaning  of  the  bankrupt  law,  and  in  furnishing  and  selling  water  to  irri- 
gate land  for  the  growing  of  rice,  and  the  raising  and  selling  of  rice  in  Mata- 
gorda county,  Texas ;  that  the  said  Bay  City  Irrigation  Company  is  insolvent, 
and  within  four  months  next  preceding  the  filing  of  this  their  petition  has 
committed  an  act  of  bankruptcy,  in  this,  because  of  insolvency,  to  wit,  on  the 
15th  day  of  August,  1904,  a  receiver  was  put  in  charge  of  its  properties,  under 
the  laws  of  the  state  of  Texas,  by  the  Honorable  Wells  Thompson,  Judge  of 
the  Twenty-Third  Judicial  District  of  Texas,  Matagorda  county,  the  name  of 
which  receiver  is  N.  M.  Vogelsang,  of  Bay  City,  Texas,  and  who  has  qualified 
and  is  acting  as  such  officer.  The  prayer  of  said  petition  Is  for  service  of  said 
petition  and  subpoena  upon  said  defendant  company  and  upon  said  N.  M. 
Vogelsang,  as  receiver  of  said  company,  and  that  the  said  defendant  company 
may  be  adjudged  bankrupt,  within  the  purview  of  the  acts  of  Congress  relat- 
ing to  bankruptcy.  To  this  petition  the  defendant  company  filed  a  general 
demurrer,  in  its  nature  speaking,  and  also  a  document  designated  by  it  as  a 
'*plea  to  the  jurisdiction."  The  receiver,  N.  M.  Vogelsang,  also  filed  a  plea 
to  the  Jurisdiction  of  this  court,  for  the  reason  that  he  was  an  officer  of  the 
state  court,  and  not  answerable  to  this  court,  because  no  relief  was  sought 
against  him  as  such  officer,  and  the  defendant  company  had  not  sret  been  ad- 
judicated bankrupt  To  the  pleas  of  the  defendant  company  and  the  receiver 
the  petitioning  creditors  filed  a  general  replication.  And  in  pursuance  of  an 
order  of  your  honor  made  in  the  above  cause,  and  bearing  date  October  12, 
1904,  whereby  the  undersigned  was  authorized  and  directed,  as  reteree  of  this 
honorable  court,  to  consider  the  petition  and  answer  in  the  above-named  cause, 
and  hear  all  matters  of  law  and  fact  arising  thereunder,  and  to  make  report 
thereupon  at  as  early  a  date  as  practicable,  and  that  "all  parties  shall  attend 
before  said  referee  at  such  time  and  place  as  the  said  referee  may  designate," 
I,  8.  W.  Jones,  referee  as  aforesaid,  do  report  that,  having  duly  extended  no- 
tices to  the  said  Bay  City  Irrigation  Company,  and  to  all  others  in  interest, 
through  their  respective  attorneys  of  record,  of  the  time  and  place  for  the 
hearing  before  me  of  the  matters  so  referred,  to  wit,  at  10  o'clock  a.  m.  on 

the day  of ,  1904,  at  the  United  States  courtroom  in  the  city  of 

Qalveston,  Texas,  I  did  at  the  time  and  place  aforesaid  proceed  to  consider  the 
pleadings  in  said  cause,  and  to  hear  the  contests  raised  by  the  pleadings  filed 
therein,  and  to  take  such  f urtEer  action  therein  as  required  by  the  acts  of  Con- 
gress relating  to  bankruptcy;  and  having  been  attended  by  Mr.  McRae,  of 
the  law  firm  of  Bryan,  Tod  &  McRae,  and  Sterling  Myer,  of  the  law  firm  of 
Hunt  &  Myer,  attorneys  for  the  petitioning  creditors,  by  Oaines  &  Corbett,  at- 
torneys for  the  defendant,,  and  Iiane  &  Higgins,  attorneys  for  the  receiver,  and 
having  heard  read  the  pleadings  and  the  agreed  statement  of  the  facts  in  the 
case,  which  agreement  is  in  writing,  signed  by  counsel  for  the  respective  par- 
ties to  this  proceeding,  and  which  accompanies  this  report,  and  having  heard 
the  arguments  of  counsel,  and  having  duly  and  carefully  considered  the  same, 
and  having  carefully  examined  and  inquired  into  the  matters  so  referred*  I  do 
find  and  report  as  follows : 

From  the  agreed  statement  of  facts  before  me,  which  was  introduced  in  evi- 
dence, I  find  that  the  defendant,  the  Bay  City  Irrigation  Company,  was  incor- 
porated under  the  general  incorporation  act  of  Texas  on  the  14th  day  of  De- 
cember, 1900,  with  the  authority  to,  and  for  the  purpose  of,  "the  construction, 
maintenance,  and  operation  of  dams,  reservoirs,  lakes,  wells,  canals,  flumes, 
laterals,  and  other  necessary  appurtenances  for  the  purpose  of  inrigation,  navi- 
gation, milling,  mining,  stock  raising,  and  city  waterworks;  to  cause  such 
^examination  and  survey  for  its  proposed  canal  to  be  made  as  might  be  neces- 
h^fj  to  the  selection  of  the  most  advantageous,  and,  for  such  purpose,  by  its 
officers,  agents,  or  servants,  to  enter  upon  lands  or  waters  of  any  persons ;  to 
take  and  hold  such  voluntary  grant  of  real  or  other  property  as  shall  be 
made  to  it  in  the  construction  and  maintenance  of  its  canals,  ditches,  and 
sluices;  to  construct  its  canals  across,  along,  or  upon  any  stream  of  water; 
to  furnish  water  for  Irrigation  at  such  rates  as  such  organization  or  corpo- 
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ration  may,  by  its  by-laws  and  regnlatlonfl,  prescribe;  to  borrow  floch  ranw 
of  money  as  may  be  necessary  for  the  completing  and  furnishing  or  operating 
its  canals;  to  Issue  and  dispose  of  its  bonds  for  any  amount  so  borrowed* 
and  to  mortgage  Its  corporated  property  and  franchise  to  secure  the  payment 
of  any  debt  contracted  for  the  purpose  aforesaid,  provided  that  damages  for 
any  property  appropriated  by  such  corporation  shall  be  assessed  and  paid  for 
as  is  provided  for  in  case  of  railroads;  to  enter  upon,  condemn,  and  appro- 
priate any  lands  of  any  person  or  corporation  that  may  be  necessary  for  the 
uses  and  purposes  of  said  company,  the  damages  for  any  property  thus  appro- 
priated to  be  assessed  and  paid  for  In  the  same  manner  as  is  provided  by  law 
in  the  case  of  railroads,  and  to  make  contracts  for  the  sale  of  permanent 
water  rights,  and  have  the  same  secured  by  a  Hen  on  the  lands  or  otherwise; 
and  to  lease,  rent,  or  otherwise  dispose  of  the  water  controlled  by  such  cor- 
poration for  such  time  as  may  be  agreed  upon." 

From  the  agreed  statement  of  facts  on  file,  I  further  find  that  the  defend- 
ant company,  the  Bay  City  Irrigation  Ck)mpany,  was  on  the  1st  day  of  Septem- 
ber, 1904,  and  still  Is,  Insolvent ;  that  N.  M.  Vogelsang  was  on  the  19tb  day 
of  August  1904i  appointed  receiver  of  the  properties  of  said  company  by  the 
Judge  of  the  District  Court  of  the  state  of  Texas,  In  and  for  Brazoria  county, 
Texas,  Twenty-Third  Judicial  District,  In  a  suit,  brought  by  Robt  Parker, 
trustee,  against  said  defendant  company,  to  foreclose  a  mortgage  executed 
by  It  upon  all  of  Its  properties.  In  which  said  suit  the  said  company  admitted 
the  Indebtedness  claimed,  as  well  as  another  Indebtedness  claimed  against 
it,  and  which  is  secured  by  a  mortgage  claim  upon  its  properties;  that  the 
said  N.  M.  Vogelsang  has  duly  qualified  as  such  receiver,  and  is  now  in  pos- 
session of  the  properties  and  assets  of  the  said  Bay  City  Irrigation  Oompany, 
managing  and  operating  the  same  under  the  direction  of  the  said  District 
Court  of  Matagorda  county,  Texas. 

I  further  find  that  said  Bay  City  Irrigation  Company  owns  and  operates 
a  pumping  plant  and  irrigation  canal  in  Matagorda  county,  Texas ;  that  said 
canal  is  a  surface  canal,  and  consists  of  a  main  canal  and  lateral  canals  ex- 
tending from  the  main  canal,  and  that  by  means  of  said  pumping  plant  water 
is  raised  from  the  Colorado  river,  one  of  the  public  water  ways  of  the  state  of 
Texas,  and  pumped  into  said  main  canal,  and  thus  raised  to  a  higher  level  than 
the  adjacent  lands,  and  through  said  main  canal  and  laterals  said  water  is  furn* 
Ished  for  irrigation  purposes  to  the  lands  adjacent  thereto,  and  paid  for  by 
parties  using  the  same  by  such  parties  delivering  to  said  defendant  company 
a  portion  of  the  crop  irrigated. 

I  further  find  that  said  defendant  company,  since  its  organization,  has  been 
engaged  in  conducting  its  business  as  follows :  It  has  maintained  and  operat- 
ed Its  pumping  plant  and  canal,  and  through  its  main  canal  and  lateral  canals 
It  has  furnished  water  to  parties  adjacent  to  Its  canal  during  the  pumping 
season  of  every  year  since  Its  organization,  furnishing  said  water  to  said  par- 
ties at  such  times  and  in  such  quantities  as  was  necessary  for  the  irrigation 
of  their  lands  upon  which  rice  was  grown — ^rice  being  the  only  crop  for  which 
it  furnished  for  Irrigation  purposes — for  which  said  water  said  company 
charged  and  received  from  said  parties  a  portion  of  the  rice  crop  grown  by 
them,  which  portion  so  paid  and  delivered  to  said  company  was  by  it  sold  in 
the  open  market  as  its  own  property,  either  in  the  rough  or  the  mill  state. 
I  further  find  that  said  defendant  company,  in  the  operation  and  maintenance 
of  its  said  pumping  plant  and  canal,  employed  and  expended  Its  money  for 
labor  In  running  its  machinery,  and  in  the  maintenance,  care,  and  operation 
of  its  said  pumping  plant,  canal,  flumes,  and  laterals,  and  in  collecting,  caring 
for,  and  selling  its  said  rice,  which  it  had  received  as  water  rent,  and  for  such 
portion  of  this  rice  as  it  sells  in  the  clean  state  it  pays  to  rlcemllls,  in  money, 
their  customary  charges  for  milling  rice.  I  further  find  that  the  defendant 
company  has  maintained  a  bank  account,  and  has  also  maintained  running 
accounts  with  various  merchants,  from  whom  it  purchased  machinery,  im- 
plements, oil,  fuel,  and  other  supplies  which  were  necessary  In  the  main- 
tenance of  its  pumping  plant  and  canals;  that  the  said  defendant  company 
has  borrowed  money,  and  has  executed  its  notes  in  evidence  thereof,  and 
its  mortgages  to  secure  the  same,  and  also  assigned  its  water  contracts  for 
the  same  purpose,  and  has  Issued  and  sold  its  bonds  for  the  purpose  of  rals- 
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ing  money,  mnA  has  pordiaBed  and  now  owns  a  portion  of  Its  own  capital 
stock  as  treasury  stock.  I  further  find  that  the  said  defendant  company,  in 
the  transaction  of  its  business  as  above  stated,  entered  into  written  contracts 
with  the  parties  to  whom  it  furnished  water,  of  a  uniform  character,  during 
the  years  of  1906  and  1904,  and  similar  contracts  were  entered  into  for  the 
years  1901  and  1002 ;  that  the  said  water  so  furnished  by  said  defendant  com- 
pany to  adjacent  landowners  and  leaseholders,  after  passing  through  the  main 
canal  and  laterals  of  said  company  from  its  pumping  plant,  flowed  through 
water  gates  in  said  main  canal  and  laterals  built  constructed,  and  main- 
tained by  said  company,  and  located  upon  its  said  land  owned  as  right  of  way ; 
that  said  water  was  so  furnished  for  a  period  of  about  one  hundred  days, 
during  the  spring  and  summer  of  each  year,  at  such  time  and  in  such  quan- 
tities as  might  be  necessary  to  properly  irrigate  said  lands,  the  quantity  of 
water  furnished  depending  upon  the  character  of  the  land  and  the  number 
of  acres  to  be  irrigated;  that  the  period  of  one  hundred  days,  during  the 
spring  and  summer,  while  water  is  being  furnished  by  said  company,  is 
termed  the  "flooding  season,"  and  during  each  year,  from  the  1st  day  of  Janu- 
ary to  the  beginning  of  the  flooding  season,  said  company  was  engaged  in  main- 
taining its  pumping  plant,  canal,  and  laterals,  repairing  the  same,  and  pre- 
paring to  furnish  water  during  the  flooding  seasons,  and  after  the  flooding 
season  was  over,  and  up  to  the  81st  of  December  of  each  year,  said  company 
was  engaged  in  receiving,  caring  for,  and  disposing  of  its  share  of  the  crop  of 
rioe  paid  to  it  as  and  for  water  rental,  and  in  maintaining  and  caring  for 
Its  pumping  plant,  canal,  and  laterals.,  and  during  the  flooding  season  said 
company  was  engaged  each  year  in  operating  its  pumping  plant  furnishing 
water  as  abov^  stated.  I  further  find  that  the  said  defendant  company  pur- 
chased and  now  owns  the  machinery,  pumping  plant,  and  the  lands  upon 
which  said  plant  is  situated,  and  also  lands  over  which  its  said  main  canal 
and  laterals  are  situated. 

The  referee  sustained  the  receiver's  plea  to  the  jurisdiction  of  this  court 
as  to  hin.,  but  overruled  the  defendant  company*s  general  demurrer  to  the 
creditors'  petition,  and  also  its  plea  to  the  Jurisdiction ;  treating  the  matter 
a3  a  defense  or  answer  to  the  merits  of  the  case,  rather  than  as  a  plea  to  the 
Jurisdiction,  by  reason  of  the  averments  contained  therein. 

The  bankrupt  act  of  1898,  c.  8,  §  4b  (Act  July  1, 189a  c.  541,  80  Stat  547  [U. 
S.  Gomp.  St  1901,  p.  3423]),  provides  as  follows :  ''Any  natural  person,  except 
a  wage  earner  or  a  person  engaged  chiefly  in  farming  or  the  tillage  of  the  soil, 
any  unincorporated  company,  any  corporation  engaged  principally  in  manu- 
facturing, trading,  printing,  publishing,  or  mercantile  pursuits,  owing  debts 
to  the  amount  of  one  thousand  dollars  or  over,  may  be  adjudged  an  invol- 
untary bankrupt  [to  which  by  the  amendment  of  February  6,  1903,  was  added 
mining  corporations]  upon  default  or  an  impartial  trial,  and  shall  be  subject 
to  the  provisions  and  entitled  to  the  benefits  of  this  act.  Private  bankers, 
but  not  national  banks  or  banks  incorporated  under  state  or  territorial  laws, 
may  be  adjudged  involuntary  bankrupts." 

In  this  case  two  questions  are  presented  for  consideration:  (1)  Do  the 
facts  as  found  Justify  the  conclusion  that  the  defendant  company  is  engaged 
in  business  either  as  a  manufacturer,  a  trader,  or  a  merchant,  within  the 
meaning  of  the  bankrupt  act?  (2)  Was  it  the  intention  of  Ck>ngress,  in  fram- 
ing the  bankrupt  law,  to  hold  amenable  to  its  provisions  a  quasi  public  corpo- 
ration clothed  with  the  powers  of  eminent  domain,  and  subject  to  the  same 
restrictions  and  penalties  in  their  exercise,  as  railway  companies,  and  whose 
business,  pursuant  to  its  chartered  rights,  is  to  furnish,  for  remuneration, 
water  for  irrigating  the  lands  contiguous  to  its  main  canal  and  laterals,  for 
raising  rice  and  other  like  farm  products? 

As  to  the  first  question :  There  is  no  evidence  whatever  to  support  the  con- 
tention that  the  defendant  company  is  engaged  in  manufacturing  or  in  mer- 
cantile pursuits,  but  there  is  some  semblance  of  evidence,  under  the  facts 
as  detailed,  that  it  Is  engaged  in  trading,  if  the  water  which  it  furnishes  to 
growers  of  rice  and  other  products,  and  receives  compensation  therefor,  can 
be  called  trading,  as  that  word  is  employed  in  the  statute  under  discussion. 
The  word  •'trader"  or  "trading"  is  of  very  broad  significance,  as  defined  by 
the  different  lexicographers ;   but  it  would  seem  that  the  framers  of  the  law 
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Intended  its  meaning  In  a  more  narrow  sense,  and  that  the  tme  slgnlllcatlon 
or  the  definition  of  that  word,  as  employed  in  the  statute,  should  be,  **Od0 
who  is  engaged  in  buying  and  selling  something  for  the  sake  of  profit."  In 
the  case  at  bar  the  defendant  company  cannot  be  called  a  trader.  It  boys 
nothing  which  it  sells  to  others,  but  only  charges  a  reasonable  compensation 
for  its  labor,  skill,  and  time  in  furnishing  water  to  others  for  Irrigation  pur- 
poses, for  which  compensation  is  paid  in  rice,  and  that  rice  is  afterwards  by 
the  company  converted  Into  money.  And  if  I  am  right,  I  conclude  that  the 
first  question  should  be  answered  in  the  negative. 

As  to  the  second  question :  The  defendant  company  is  a  quasi  public  cor- 
poration chartered  under  the  laws  of  this  state,  and  clothed  with  the  right  to 
exercise  the  power  of  eminent  domain,  and  subject  to  the  same  restrictlona 
and  penalties  as  the.  right  to  ezerdse  that  power  imposes.  It  traversco  a 
large  scope  of  territory  devoted  to  rice  culture,  and  is  therefore  a  public  nec- 
essity, and  it  would  be  against  public  policy  to  hold  such  a  corporation  amena- 
ble to  the  acts  of  Oongress  relating  to  bankruptcy.  Nor  can  the  fact  that  cor- 
porations like  the  one  at  bar  are  not  mentioned  amongst  those  expressly 
mentioned  therein  as  exempted.  Indicate  that  it  was  the  intention  to  hold 
them  amenable  thereto,  for  the  courts  have  held  that  the  law  maxim,  ^'Bx- 
pressio  unlus  est  excluslo  alterlus,"  does  not  apply  in  the  construction  of  tho 
bankruptcy  acts.  I  therefore  conclude  that  the  second  question  should  also 
be  answered  In  the  negative. 

The  premises  considered,  I  conclude  that  the  defendant,  the  Bay  City  Irri- 
gation Ck>mpany,  is  not  amenable  to  the  acts  of  Oongress  relating  to  bank- 
ruptcy, and  that  the  creditors'  petition  in  this  case  should  be  dismissed,  with 
the  costs  of  this  proceeding  taxed  against  the  petitioning  creditors;  and  I 
therefore  respectfully,  so  recommend. 

Bryan,  Tod  &  McRae,  for  petitioning  creditors, 
Gaines  &  Corbett,  for  Bay  City  Irrigation  Ca 
Lane  &  Higgins,  for  receivers. 

BURNS,  District  Judge.  On  this  day  came  on  to  be  heard  the 
report  of  S.  W.  Jones,  referee,  upon  the  hearing  before  him  of  the 
petition  by  creditors  seeking  to  have  the  above-named  company 
adjudicated  bankrupt.  And  the  court  having  now  duly  considered 
the  said  report  of  the  said  referee,  and  being  fully  advised,  it  is 
ordered  that  the  said  report  be,  and  the  same  is  hereby,  approved, 
and  in  all  things  confirmed.  It  is  further  considered  by  the  court, 
and  so  ordered,  adjudged,  and  decreed,  in  accordance  with  the  rec- 
ommendation of  the  said  referee,  that  the  creditors'  petition  in  this 
case  be,  and  the  same  is  hereby,  dismissed,  and  all  costs  incurred 
herein  adjudged  against  the  petitioning  creditors.  It  is  further  con- 
sidered and  ordered  by  the  court  that  execution  issue  in  favor  of 
the  respondent,  the  Bay  City  Irrigation  Company,  and  against  P.  E. 
Parker,  E.  H.  Sweeny,  and  B.  F.  Sweeny,  petitioning  creditors,  for 
all  costs  herein  incurred,  and  have  execution  therefor. 


THE  GEOROBTOWN.     THE  SALISBURY.     THE  BAROB  NO.  OL 
(District  Ck>urt,  E.  D.  Virginia.    February  23,  1905.) 

L  COLLTSION— StBAU  VESSELS  MBBTIRO— BUBDBN  OF  PEOOF. 

The  burdened  vessel,  bavlng  been  found  chargeable  with  faults  suffi- 
cient In  themselves  to  account  for  a  collision,  has  the  burden  of  prorlng 
that  they  could  not  have  caused  or  contributed  to  It,  and  erery 
able  doubt  Is  to  be  resolved  In  favor  of  the  other  vesseL 
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2.   SAICS— BUBDENKD  VESSEL— StEAVBHIP  AND  TUO   WITH  TOW. 

A  steamship  meeting  a  tug  Incnmbered  with  a  tow  is  under  the  duty' 
of  keeping  out  of  the  way  and  avoiding  any  risk  of  collision. 

&   SaHS— BTIDBNGB  Ck)N8IDEBBD. 

A  steamship,  which,  having  met  and  passed  a  tug  with  a  barge  in  tow, 
on  a  line,  in  the  Elizabeth  river,  at  a  distance  of  300  feet.  Immediately 
stopped  and  reversed,  throwing  her  stem  around  across  the  course  of  the 
barge,  resulting  in  a  collision,  held  solely  In  fault  therefor,  not  only  be- 
cause the.evidenoe  failed  to  sustain  her  contention  that  the  movement  was 
justified  by  a  sheering  of  the  barge  toward  her,  rendering  it  necessary^ 
but  also  because  she  failed  to  give  notice  by  signal,  as  required  by  article 
18,  rule  8,  and  article  28,  of  the  Inland  navigation  rules  (Act  June  7, 
1897,  c  4,  80  Stat  100,  102  [U.  S.  Ck>mp.  St  1001,  pp.  2882,  2884]);  it 
further  appearing  that  there  was  ample  room  in  the  channel  for  her  to 
have  kept  further  away. 

4i  Same— Failubb  Ta  Gall  Witnesses. 

Where  the  evidence  In  favor  of  one  of  two  vessels  in  collision  largely 
preponderates.  Including  the  testimony  of  disinterested  witnesses,  the 
failure  of  the  other  to  call  members  of  her  own  crew  who  were  in  a  posi- 
tion to  know  the  facta  is  a  circumstance  entitled  to  be  considered  against 
her. 

[Ed.  Note.— For  cases  in  point  see  voL  10^  Gent  Dig.  OolUsion,  1 258.] 

IL  Same— iNiTXATiNo  Passing  Agbeement. 

The  fact  that  a  tug  with  a  tow,  on  meeting  a  steamer,  gave  the  first 
passing  signal,  does  not  nuike  the  steamer  the  privileged  vesseL 

In  Admiralty.    Cross-libds  for  oollision. 

Thomas  H.  Wilfcox  and  Floyd  Hughes,  for  tug  Salisbury  and  Barge 
No.  5. 

Hughes  &  Little  and  Butler,  Notman,  Joline  &  Mynderse  (Archibald 
G.  Thacher,  of  counsel),  for  the  Georgetown. 

WADDILL,  District  Judge.  These  are  cross-libels  filed  by  the 
New  York,  Philadelphia  &  Norfolk  Railroad  Company,  owners  of  the 
steam  tug  Salisbury  and  Barge  No.  6,  against  the  steamship  George- 
town, owned  by  the  Atlantic  Coast  Steamship  Company,  and  the  U^t- 
named  company  against  the  said  tug  and  barge. 

On  the  morning  of  the  J32d  of  September,  1903,  about  7  o'clock,  the 
tug  and  barge — the  latter  loaded  with  freight  cars — en  route  from  Port 
Norfolk  to  Cape  Charles,  Va.,  came  into  collision  in  the  Elizabeth  river, 
at  a  point  about  opposite  the  Norfolk  &  Western  Railroad  Company's 
coal  piers,  with  the  Georgetown,  an  ocean  steamship  proceeding  to  said 
piers  for  the  purpose  of  coaling.  The  tug  and  barge,  upon  coming  out 
of  the  channel  leading  from  Port  Norfolk  into  the  main  channel  of 
Elizabeth  river,  and  shaping  their  course  down  the  river,  sighted  the 
steamship  coming  up  the  river  below  the  piers,  near  Black  Buoy  No. 
11;  and  thereupon  the  Salisbury  gave  two  blasts  of  her  whistle,  to 
which  the  Georgetown  replied  with  two  blasts  of  her  whistle,  indicating 
to  each  other  tlmt  the  vessels  would  pass  starboard  to  starboard.  They 
did  pass  under  this  signal,  the  Salisbury  and  Georgetown  passing  each 
other  about  300  feet  apart.  The  navigators  of  the  Georgetown  ob- 
served, as  they  claim,  that,  as  the  Salisbury's  bow  was  abreast  of  their 
starboard  beam,  a  sudden  sheer  was  made  by  the  barge  to  eastward, 
which  tended  to  take  it  across  the  Georgetown's  course,  whereupon  the 
Georgetown  stopped  and  reversed  her  engines,  the  effect  of  which  was 
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k>  (ditow  her  bow  to  starboard,  immediately  across  the  cottree  of  the 
barge,  and  in  that  ivay  came  in  collision  with  tiie  barge;  the  apron  oa 
the  starboard  comer  of  the  barge  striking  the  port  bow  of  the  Gcofge- 
town«  causing  her  serious  injury;  and  the  bar^  was  also  damaged, 
but  to  a  much  less  extent  The  Georgetown  insists  that  the  maneuver 
made  by  her  was  the  proper  one  to  avoid  a  collision,  whereas  the  barge 
denies  that  there  was  any  sheer  or  change  in  her  course ;  insists  that 
she  was  following  straight  in  the  wake  of  the  tug,  and  that  the  col- 
lision was  solely  the  result  of  mistake  on  the  part  of  the  Georgetown's 
tiavigators  in  failing  to  keep  her  course,  and  out  of  the  way  of  the 
barge,  and  in  going  to  starboard,  thus  throwing  her  directly  across  the 
course  of  the  barge. 

The  case  turns  entirely  upon  what  is  the  correct  statement  of  facts 
relative  to  the  navigation  of  the  two  vessels  at  the  moments  indicated — 
that  is  to  say,  the  version  of  which  navigator  is  to  be  accepted ;  there 
being  between  the  witnesses  who  saw  and  observed  the  collision  a  posi- 
tive conflict  as  to  what  occurred.  If  there  was  no  sheer  on  the  part  of 
the  barge,  confessedly  the  maneuver  of  the  Georgetown  was  wrong, 
since  she  put  herself  immediately  across  the  barge's  bow ;  and,  if  there 
was  such  sheer  on  the  part  of  the  barge,  the  Georgetown  should  not 
have  made  this  maneuver  unless  it  was  the  only  chance  of  escape,  and 
in  that  event  it  should  have  given  proper  reversing  signals,  as  required 
by  statute.  Her  proper  course  was  to  have  kept  out  of  the  way  of  the 
barge,  by  starboarding  and  going  further  away  from  her,  instead  of 
reversing  her  engines,  which  threw  her  nearer  to  the  barge,  and  across 
her  course,  instead  of  away  from  it ;  and  if  it  resorted  to  the  maneuver 
that  it  made,  it  should  only  .have  done  so  upon  being  satisfied  that  an 
avoidance  of  the  collision  otherwise  was  impracticable. 

An  unusually  large  number  of  witnesses  were  examined  before  the 
court  in  this  case,  particularly  in  behalf  of  the  tug  and  tow ;  and,  with- 
out reviewing  the  evidence  at  great  length,  or  attempting  to  reconcile 
the  conflict  therein,  further  than  to  say  that  the  same  has  been  fully 
considered,  the  conclusion  reached  by  the  court  is  that  the  collision  was 
brought  about  solely  by  the  negligence  of  the  navigators  of  the  George- 
town. The  tug  and  tow,  by  an  overwhelming  preponderance  of  evi- 
dence, established  that  the  barge  did  not  make  the  sheer  ascribed  to 
it  by  the  Georgetown's  navigators,  but,  on  the  contrary,  that  it  fol- 
lowed straight  in  the  wake  of  the  tug.  The  witnesses  on  behalf  of  the 
tug  and  tow  consisted  of  the  oflicers  and  crews  of  the  two  vessels,  the 
officers  and  crews  of  vessels  near  by  and  of  pers6ns  on  the  piers  of  the 
Norfolk  &  Western  Railroad  Company,  all  in  full  view  of,  and  who 
observed  the  collision.  They  with  one  accord  sustain  the  contention 
of  the  tug  and  tow ;  and  against  it  was  only  the  evidence  of  the  George- 
town's master  and  mate,  and  the  master  of  the  tug  Katie,  then  lying 
near  by  the  Georgetown  for  the  purpose  of  docking  her.  Moreover,  the 
circumstances  of  the  collision  strongly  support  the  contention  that 
the  barge  did  not  sheer  as  claimed.  There  was  nothing  to  cause  it  to 
do  so  at  the  time,  either  in  the  condition  of  the  tide  or  wind,  or  the 
length  of  the  hawser ;  and  the  lick  of  the  collision — ^the  apron  of  the 
starboard  of  the  barge  coming  into  collision  with  the  port  bow  of  the 
steamship— would  clearly  indicate  that  there  was  no  sheer,  and  that 
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iht  barge  at  least  was  not  heading  to  the  eastward  of  the  channel  at  the 
moment  of  collision,  as  would  have  been  the  case,  had  such  sheer  taken 
place.  However  much  the  navigator  of  the  barge,  after  observing 
the  danger  of  the  collision,  may  have  put  his  helm  to  starboard,  with  a 
view  of  lightening  the  blow,  it  could  not  have  materially  aflfected,  with- 
in the  time  allowed,  the  course  of  the  barge,  if  the  same  was  taking  the 
rank  sheer  indicated  by  the  navigator  of  the  Georgetown.  There  was 
no  claim  of  fault  on  the  part  of  the  navigator  of  the  tug,  the  same  hav- 
ing piassed  the  Georgetown  upon  proper  signals,  and  at  a  safe  distance ; 
and  the  sole  negligence  attributed  is  the  sudden  sheering  of  the  barge, 
as  above  indicated.  This  defense  savors  too  much  of  that  generally 
made  ag^nst  tfie  vessel  having  the  ri^ht  of  wav,  namely,  that  she  failed 
to  remain  in  a  place  of  safety,  and  threw  herself  immediately  into 
danger,  which  is  always  improbable.  It  is  further  contended,  as  an 
act  of  negligence,  that  the  hawser  of  the  barge  was  too  long.  The 
preponderance  of  the  evidence  is  that  the  barge  was  on  a  hawser  about 
100  fathoms,  which,  in  the  opinion  of  the  court,  was  unnecessarily 
long  for  the  navigation  of  the  waters  within  the  harbor  of  Norfolk  and 
in  the  Elizabeth  river;  but  the  same  in  no  manner  contributed  to  this 
Jiccident,  and  should  not  serve  to  relieve  the  Georgetown  from  re- 
sponsibility. The  Georgetown  on  the  occasion  in  question  was  the 
vessel  on  whom  the  burden  rested  to  avoid  the  collision ;  and,  she  hav- 
ing been  found  guilty  of  faults  sufficient  in  themselves  to  account  for 
the  collision,  the  burden  is  upon  her  to  show  that  her  negligence  not 
only  did  not  probably  produce,  but  could  not  have  contributed  to,  the 
collision,  and,  under  these  circumstances,  cannot  escape  liability  by  the, 
suggestion  of  possible  negligence  on  the  part  of  the  tug  and  tow.  All 
reasonable  doubts  as  to  the  vessel  at  fault  must  be  resolved  in  favor 
of  the  tug  and  tow,  and  they  held  not  contributing  to  the  collision,  un- 
less their  negligence  is  clearly  established.  City  of  New  York,  147 
U.  S.  72,  85,  13  Sup.  Ct  211,  37  L.  Ed.  84;  The  Oregon,  158  U.  S. 
186,  197,  16  Sup.  Ct.  804,  39  L.  Ed.  943 ;  The  Victory  &  Plymouthian, 
168  U.  S.  410,  423,  18  Sup.  Ct.  149,  42  L.  Ed.  619*;  Foster,  Master,  v. 
Merchants'  &  M.  T.  Co.  (D.  C.)  134  Fed.  964. 

Counsel  for  the  steamship  contends  that  there  was  no  fault  in  her 
navigation,  and  that  what  she  did  at  the  time  was  the  only  safe  and 
proper  thing  to  do,  and  that  it  would  have  been  entirely  unreasonable 
to  suppose  that  she  would  have  so  acted  unless  the  same  had  been  her 
only  means  of  escape  from  impending  danger  arising  from  tfie  barge's 
sheer.  The  question  of  reasonableness  of  the  steamship's  maneuver 
is  at  last  a  difference  of  opinion.  Doubtless  the  master  thought  it 
was  the  proper  one  to  make,  but  the  evidence  and  circumstances  strong- 
ly establish  the  fact  that  his  mind  was  on  docking  his  vessel  for  coal 
(the  tug  Teaser,  having  shortly  theretofore  passed  immediately  around 
the  Georgetown's  bow,  between  her  and  the  Salisbury,  was  tfien  on  his 
starboard  side,  with  a  view  of  taking  his  ship  into  the  dock),  and  that  his 
purpose  in  stopping  his  steamer  and  going  to  starboard  was  rather  with 
the  view  of  being  backed  in  to  the  coalpiers  b)r  the  tug,  than  from  the 
necessity  of  escaping  this  collision.  Cfertain  it  is,  what  he  did  was 
consistent  with  the  act  of  docking,  instead  of  escaping  the  collision. 
The  channel  at  the  point  of  collision  was  about  800  yards  wide,  and» 
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while  the  preponderance  of  the  evidence  is  that  the  point  of  collision 
was  to  the  westward  of  mid-channel,  it  was  certainly  about  the  middle 
of  the  channel,  and,  if  not  to  the  westward,  little  if  any  to  the  eastward 
thereof,  so  that  the  Georgetown,  having  passed  the  Salisbury  while 
the  vessels  were  300  feet  apart,  had  the  entire  eastward  portion  of 
the  channel  to  navigate,  if  she  had  proceeded  on  her  course,  keeping  in 
view  the  obligation  to  keep  out  of  the  way  of  the  tug  and  barge,  an  in- 
cumbered vessel;  and  there  was  no  good  reason,  upon  their  passing 
the  Salisbury,  300  feet  away,  when  the  master  of  the  Georgetown  says 
he  observed  the  sheer  in  the  course  of  the  barge,  why  he  should  not  have 
put  her  wheel  hard  astarboard,  and  kept  out  of  the  way  of  the  barge. 
The  tug  and  tow  were  incumbered  vessels ;  and  the  duty  was  im- 
posed upon  the  steamship,  having  full  control  of  its  own  move- 
ments, to  keep  out  of  their  way,  and,  if  needs  be,  in  order  to  avoid 
collision,  to  slacken  speed,  stop,  or  reverse  her  engines.  The  Syra- 
cuse, 9  Wall.  672  (5)  19  U  Ed.  783 ;  The  Alabama.  114  Fed.  214, 
217,  and  cases  cited :  and  same  case,  61  C.  C.  A.  238, 126  Fed.  336.  The 
Georgetown  should  nave  done  more  than  that — she  should  have  avoided 
the  nsk  of  collision ;  and,  if  300  feet  was  too  dose  to  have  passed  to 
the  Salisbury,  taking  into  account  the  tow  attached,  with  the  incident 
risk  of  navigation,  ^e  should  have  kept  further  away,  and,  under  Ac 
circumstances,  not  have  proceeded  in  such  dose  proximity  to  the  tow 
that  she  could  not  escape  collision  with  the  same,  arising  from  sudden, 
unforeseen,  and  unanticipated  whims  of  navigation,  as  claimed  by  her — 
partiailafly  when  there  was  ample  room,  and  no  weather  conditions  or 
other  cause  to  prevent  her  from  so  doing.  The  avoidance  of  the  risk 
'  of  collision  was  the  duty  imposed  upon  the  Georgetown,  and  this  it  has 
dearly  failed  to  meet.  The  New  York,  175  U.  S.  187,  201,  207,  20  Sup. 
Ct.  67,  44  h.  Ed.  126;  Steamship  Co.  v.  Low,  112  Fed.  161,  162,  172, 
60  C.  C.  A.  473 ;  The  Richmond  (D.  C.)  114  Fed.  208. 

Another  theory  that  strongly  supports  the  contention  of  the  tug  and 
tow  that  the  Georgetown's  maneuver  was  with  a  view  of  backing  into 
the  coal  piers,  rather  than  seeking  to  avoid  immediate  collision  with  the 
tow,  is  the  fact  that  the  Georgetown  utterly  failed  to  give  the  danger 
signals  required  of  her  by  article  18,  rule  3,  and  article  28,  of  the  inland 
navigation  rules  (Act  June  7, 1897,  c.  4,  30  Stat.  100, 102  [U.  S.  Comp. 
St  1901,  pp.  2882,  2884]),  if  her  purpose  was  to  stop  and  reverse  in 
order  to  escape  this  collision.  Of  course,  if  she  slowed  down,  and  came 
to  a  standstill,  with  the  view  of  being  taken  in  to  the  dock,  she  would 
not  have  given  these  signals.  Her  failure  so  to  do  in  the  emergency 
is  strongly  indicative  of  the  circumstances  under  which  she  stopped, 
and  goes  to  sustain  the  tug  and  tow's  theory.  This  rule  in  reference  to 
danger  signals  in  case  of  reversal  of  steam  vessels  is  an  important  one 
to  be  observed,  and  it  cannot  be  said  that  it  may  not  have  entered  inta 
the  causes  of  this  collision,  while  the  other  faults  were  the  real  causes; 
non  constat  that  the  tug,  in  its  effort  to  control  its  tow,  and  those  in 
charge  of  the  navigation  of  the  barge,  would  have  adopted  a  different 
course,  had  they  supposed  that  the  steamship  thought  there  was  an 
emergency  arising  from  the  fault  of  the  barge,  taking  the  sheer  ascribed 
to  it.  The  enforcement  of  this  rule  is  imperative  where  steam  vessels 
reverse  their  engines  and  move  backwards,  even  with  a  view  of  avoid* 
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ing  a  collision.  The  Dexter,  23  Wall.  69.  23  L.  Ed.  84;  Belden  v. 
Chase,  160  U.  S.  674,  699, 14  Sup.  Ct.  264,  37  L.  Ed.  1218;  The  Straito 
of  Dover,  120  Fed.  900,  68  C.  C.  A.  86. 

Considerable  discussion  was  had  as  to  the  character  of  the  witnesses 
who  testified  for  the  respective  vessds,  and  the  Georgetown  was  sharp- 
ly criticised  for  only  producing  out  of  her  crew,  consisting  of ^  oyer 
20  members,  her  master,  mate,  and  chief  engineer,  and  the  omission 
to  call  the  lookout  or  wheelman.  Confessedly,  the  witnesses  in  charge 
of  navigation  of  the  respective  vessels,  by  reason  of  thdr  position  and 
experience,  are  best  enaoled  to  explain  what  took  place  at  the  time  on 
their  vessels,  and  their  evidence  is  entitled  to  grtst  weight.  The 
Hope  (D.  C.)  4  Fed.  93 ;  The  Empire  State,  1  Ben.  60,  Fed.  Cas.  No. 
17,586 ;  Gypsum  Prince,  67  Fed.  612, 14  C.  C.  A.  673 ;  The  Richmond 
p.  C.)  114  Fed.  208,  21i:  But  when  they  are  in  direct  conflict,  or  there 
is  a  greater  preponderance  of  the  evidence  of  those  on  the  vessels  on 
one  side  than  on  the  other,  and,  in  addition,  either  side  has  the  support 
of  disinterested  witnesses,  in  a  position  to  observe  and  see  all  that  oc- 
curred, the  fact  that  the  evidence  of  those  engaged  in  the  navigation 
of  the  vessel  in  collision  preponderates  strongly  as  to  the  cause  of  the 
collision,  and  is  likewise  supported  by  large  numbers  of  disinterested 
witnesses,  is  of  peculiar  significance  and  strength;  and,  under  such 
circumstances,  the  failure  of  the  ship  against  which  the  weight  of  evi- 
dence exists  to  produce  all  of  the  persons,  at  least  among  its  own  of- 
ficers and  crew,  likely  to  know  of  the  circumstances  of  the  collision, 
necessarily  weakens  its  case.  The  failure  to  produce  witnesses  under 
such  circumstances  may  be  the  result  of  mishap  or  misfortune,  but 
these  cannot  suffice  to  take  the  place  of  absent  witnesses  who  should 
have  been  produced.  Clifton  v.  U.  S.,  4  How.  242-246,  11  L.  Ed. 
967;  The  New  York,  176  U.  S.  204,  20  Sup.  Ct  67,  44  L.  Ed.  126; 
The  Freddie  h.  Porter  (C.  C.)  8  Fed.  170 ;  The  Fred  M.  Laurence  (D. 
C.)  16  Fed.  636;  The  Alpin  (D.  C.)  23  Fed.  816;  The  Bombay  (D.  C) 
46  Fed.  666. 

Counsel  for  the  Georgetown  suggests  that,  the  tug  having  initiated 
the  movement  of  the  vessels  on  this  occasion  by  giving  the  first  passing 
signals,  thereby  the  greater  responsibility  of  carrying  out  the  same  rest- 
ed upon  her ;  citing  The  George  L.  Garlick  (D.  C.)  91  Fed.  920.  What- 
ever there  may  be  in  this  contention,  it  should  not  prevail  in  this  case, 
to  relieve  the  Georgetown  from  responsibility,  since  the  Salisbury  and 
Georgetown  passed  each  other  with  entire  safety,  and  at  a  reasonable 
distance  apart;  and  to  carry  this  doctrine  to  tht  extent  of  relieving 
the  Georgetown  from  responsibility  in  this  case  would,  in  effect,  be  to 
place  it  in  the  position  of  being  the  favored  vessel,  as  distinguished  from 
the  tug  and  tow  occupying  such  position  by  reason  of  its  incumbered 
condition,  merely  because  the  tug  and  tow  first  gave  the  passing  sig- 
nal. 

It  follows  from  what  has  been  said  that,  in  the  opinion  of  the 
court,  die  collision  occurred  solely  because  of  the  fault  of  the 
Georgetowni  and  a  decree  may  be  entered  so  determining. 
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PARK  et  al.  ▼.  STANDARD  SPINNING  OO. 

(Olrcult  Oourt,  SL  D.  Pennsylvaiita.    February  24^  IQOSK.) 

Na.m 

P£BADiifo— Statement  of  Olahc— BIotxor  to  Make  Mobb  Spsoxna 

The  mle  is,  under  the  Pennsylyanla  practice,  that  a  statement  of  dalm 
must  set  forth  concisely  the  plaintiff's  claim  with  sufficient  particularity 
to  enable  defendant  to  plead  nnderstandingly  and  with  fall  knowledge  of 
every  claim  that  can  be  made  or  qnestion  that  can  be  raised  under  it  at 
the  trial;  and,  in  an  action  to  recoyer  a  balance  of  adyances  made  by 
plaintiffs  against  goods  consigned  to  them  for  sale  on  commission,  the 
statement  should  set  out  the  account  between  the  parties  showing  the 
sales  made  by  plaintiffs  and  the  prices  receiyed. 

At  Law.   On  rule  for  more  specific  statement  of  claim. 

R.  Stuart  Smith,  for  plaintiffs. 

J.  W.  Bayard  and  John  G.  Johnson,  for  defendant 

HOLLAND,  District  Judge.  The  plaintiffs  were  engaged  in  the 
business  of  selling  cotton  yams  on  commission  in  the  state  of  New 
York.  The  defendant  is  a  corporation  engaged  in  the  manufacture 
of  cotton  yarns  at  Chester,  Pa.  The  cause  of  action  alleged  in  the 
statement  is  for  a  balance  due  the  plaintiffs  for  advancements  on 
certain  cotton  yarns  shipped  to  them  by  the  defendant  and  sold  on 
commission;  in  other  words,  the  plaintiffs  advanced  $7,401.62,  ac- 
cording to  their  claim,  over  and  above  the  amount  of  merchandise 
sold  by  them  for  the  defendant,  and  now  claim  this  balance,  with- 
out stating  the  items  of  sales  made  and  the  prices  received  for  the 
same. 

There  is  nothing  in  this  statement  notifyin|f  the  defendant  of 
the  price  at  which  the  goods  were  sold,  and  nothmg  but  a  lump  sum 
claimed  against  them.  The  rule  is  for  a  more  specific  statement, 
and  we  think  they  are  entitled  to  have  it.  The  defendant,  of  course, 
can  ascertain  from  its  books  the  amount  of  merchandise  shipped  to 
plaintiffs,  but  it  is  unable  to  tell  whether  it  has  credit  for  the  entire 
amount  of  merchandise  sold  at  a  fair  market  price,  and  unless  it  is 
in  possession  of  this  information  it  cannot  answer  this  claim. 

The  rule  is,  under  the  Pennsylvania  practice,  that  a  statement 
must  set  forth  concisely  the  plaintiffs'  claim  sufficiently  specific  to 
enable  the  defendant  to  plead  understandingly  and  with  full  knowl- 
edge of  every  claim  that  can  be  made  or  question  which  can  be 
raised  under  it  at  the  trial. 

The  cases  cited  in  the  plaintiffs'  paper  book  establish  their  right 
to  sue  for  a  balance  due  for  advances  on  consigned  goods  sold  on 
commission,  but  there  is  nothing  in  those  cases  to  relieve  the  plain- 
tiffs upon  a  suit  for  a  balance  due  for  advances  from  furnishing  a 
statement  of  the  account  between  the  parties.  The  statement  no 
doubt  sets  forth  a  good  cause  of  action.  The  plaintiffs  are  entitled 
to  recover  a  balance  due  them  for  the  reasons  herein  set  forth,  but 
when  they  attempt  to  recover  in  a  suit  they  are  required  to  statt: 
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their  case  with  sufficient  particularity  to  notify  the  defendant  as 
to  how  the  amount  i»  made  up,  in  order  that  it  may  plead  intelli- 
gently. 
Rule  absolute. 


In  re  TAPLIN. 

(District  Gonrt,  N.  D.  Iowa«  Oedar  Rapids  Division.    Febmarj  29»  190&) 

No.  899. 

L  BANKBtrPTOT— DisoHABes— Objcotioiis. 

A  speclflcatlon  of  objections  to  a  bankrupt's  discharge,  that  at  the 
time  of  flllBg  his  petition  he  was  the  owner  of  a  stock  of  drugs  and 
general  merchandise,  no  part  of  which  was  erer  deUyered  to  the  trustee 
In  bankruptcy,  and  that  the  bankrupt  now  has  possession  thereof,  was 
InsufDclent,  In  the  absence  of  an  allegation  that  he  concealed  the  same, 
or  In  any  manner  prevented  the  trustee  from  taking  possession  thereof. 

2.  Samk— CoNCSAuaNT  or  Assets— False  Oath. 

Bankr.  Act  July  1,  1898,  c.  641,  S  14  (1),  80  Stat  550  [U.  S.  Ck)mp.  St 
1901,  p.  8428],  provides  that  the  application  for  discharge  shall  be 
granted  unless  the  bankrupt  has  committed  an  offense  punishable  by 
Imprisonment  as  therein  provided;  and  section  29b,  80  Stat.  654  [U.  S. 
Comp.  St  1901,  p.  8433],  declares  that  a  person  shall  be  punished  by 
Imprisonment  on  conviction  of  having  knowingly  and  fraudulently  con- 
cealed, while  a  bankrupt  or  after  his  discharge,  from  his  trustee,  any 
property  belonging  to  hia  estate  In  bankruptcy,  or  made  a  false  oath  or 
account  In,  or  In  relation  to,  any  bankruptcy  proceedings.  Held,  that 
the  doing  of  such  acts  "knowingly  and  fraudulently"  was  an  essential 
element  of  the  offense,  so  that  a  specification  alleging  that  at  the  time 
of  filing  his  petition  a  bankrupt  owned  and  possessed  property,  which 
he  fraudulently  concealed  and  fraudulently  failed  to  Inventory,  was  In- 
sufficient 

8.  Same. 

An  objection  to  a  bankrupt's  discharge  not  set  forth  In  the  specifica- 
tions filed  cannot  be  considered. 

In  Bankruptcy,  On  petition  for  discharge,  and  specifications  of  ob- 
jections thereto. 

Theo.  F.  Bradford,  for  the  bankrupt. 

Struble  &  Stiger  and  S.  C.  Huber,  for  objecting  creditors. 

REED,  District  Judge.  The  specifications  of  objections  in  op- 
position to  the  petition  for  discharge  are  (1)  that  the  bankrupt,  at 
the  time  of  filing  his  petition  herein,  owned  and  possessed  a  largfe 
amount  of  property  which  he  fraudulently  concealed,  and  fraudu- 
lently failed  to  inventory  as  a  part  of  the  estate  in  bankruptcy; 
(2)  that  at  the  time  of  filing  his  petition  in  bankruptcy  he  was  the 
owner  of  a  stock  of  drugs  and  general  merchandise,  and  that  no 
part  of  the  same  has  ever  been  delivered  to  the  trustee  in  bank- 
ruptcy, and  that  the  bankrupt  now  has  possession  thereof ;  (3)  that, 
with  fraudulent  intent  to  conceal  his  true  financial  condition,  and 
in  contemplation  of  bankruptcy,  he  destroyed  and  mutilated  his 
books  of  account,  etc. 

There  is  no  evidence  to  support  the  third  ground  of  the  specific 
cations,  and  it  is  withdrawn  by  the  objecting  creditors. 
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The  second  specification  is  not  a  ground  iFor  denying  the  dis- 
charge. If  the  bankrupt  has  such  goods  in  his  possession,  it  is  not 
alleged  that  he  concealed  the  same,  or  in  any  manner  prevented  the 
trustee  from  taking  possession  of  them. 

The  first  specification  is  therefore  the  only  one  that  need  be  con- 
sidered. This  is  apparently  based  upon  section  14  (1)  of  the  bank- 
ruptcy act  (Act  July  1,  1898,  c.  541,  30  Stat.  550  [U.  S.  Comp.  St. 
1901,  p.  3428]),  which  provides  that  the  application  for  discharge 
shall  be  granted  unless  the  bankrupt  has  committed  an  offense 
punishable  by  imprisonment  as  herein  provided.  The  offenses  so 
punishable  are  specified  in  section  29b  of  the  act,  and  are  as  fol- 
lows: 

"A  person  shall  be  pimished  by  imprisonment  ^  ^  ^  upon  conviction  of 
the  offense  of  having  knowingly,  and  frandnlently  (1)  concealed  while  a  bank- 
rupt, or  after  his  discharge,  from  his  trustee  any  property  belonging  to  his 
estate  In  bankruptcy,  or  (2)  made  a  false  oath  or  account  in  or  in  relation  to 
any  proceedings  in  bankruptcy.  ^  ^  ^^  80  Stat  5S4  [U.  S.  Oomp.  St  1901, 
p.  8433]. 

The  doing  of  the  act  knowingly  and  fraudulently  is  an  essential 
ingredient  of  the  offense.  This  specification  fails  to  allege  that 
the  act  charged  was  knowingly  done,  or  that  a  false  oath  was 
knowingly  and  fraudulently  made  by  the  bankrupt  to  his  sched- 
ules, or  in  relation  to  any  proceedings  in  bankruptcy.  The  speci- 
fications of  objections  to  a  discharge,  when  based  upon  the  ground 
of  having  committed  an  offense  punishable  by  imprisonment, 
should  state  the  offense  so  committed  with  substantially  the  same 
particularity  and  exactness  as  would  be  required  in  an  indictment 
for  such  an  offense.  In  re  Hirsch  (D.  C.)  96  Fed.  468 ;  In  re  Levey 
(D.  C.)  133  Fed.  572;  In  re  Mudd  (D.  C.)  105  Fed.  348;  In  re 
Patterson  (D.  C.)  121  Fed.  921.  It  is  plain  that  an  indictment  in 
the  language  of  the  first  specification  would  charge  no  offense 
under  the  bankruptcy  act,  and  it  presents,  therefore,  no  ground  for 
withholding  the  discharge.  If,  however,  the  testimony  was  to  be 
considered,  it  fails  to  show  that  the  bankrupt  knowingly  and  fraud- 
ulently omitted  from  his  schedules  any  property  owned  by  him 
at  the  time  of  filing  the  same. 

The  objecting  creditors  contend  in  argfument  that  a  bill  of  sale 
of  a  stock  of  drugs  and  merchandise  made  by  the  bankrupt  and 
one  Milligan,  as  co-partners,  to  the  father  of  the  bankrupt,  on  April 
16,  1903,  was  fraudulent  as  to  creditors,  and  that  this  is  sufficient 
to  defeat  a  discharge,  under  section  14  (4)  of  the  bankruptcy  act. 
The  specifications  do  not  allege  this  as  a  ground  for  withholding 
a  discharge,  and  for  this  reason  alone  such  an  objection  cannot  be 
considered. 

There  is  not,  therefore,  such  a  showing  as  will  warrant  a  denial 
of  the  discharge,  and  it  will  be  granted.    It  is  so  ordered. 
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liORAN  T.  MERRITT  ft  OHAPMAN  DBRRICK  A  WRBCKINO  CXX 
(District  Oourt,  a  D.  New  York.    Febmary  27,  190S.) 

BHIPPIIfO— LlllS   IR  TnO'8   SoBSW— NEGUOEXfOB. 

Libelant's  tug  was  injured  in  the  East  riyer,  In  the  night,  bj  reason  of 
a  line  becoming  entangled  in  its  screw.  On  the  same  night  a  line  used 
by  respondent  in  raising  a  sunken  yessel,  which  bad  been  securely  made 
fast  to  a  pier  and  weighted  to  the  bottom,  in  some  unknown  manner  be- 
came loosened  from  the  pier.  Held  that,  assuming  that  snch  line  was 
the  one  which  caused  the  injury,  of  which  there  was  no  direct  proof,  it 
did  not  appear  that  there  was  any  negligence  on  the  part  of  respondent, 
which  alone  could  render  it  liable  for  the  injury. 

In  Admiralty.    Suit  to  recover  for  injury  to  tug. 

James  J.  Macklin,  for  Hbellant. 
Avery  F.  Cushman,  for  respondent. 

ADAMS,  District  Judge.  This  action  was  brought  by  Michael 
Moran,  the  owner  of  the  steamtug  William  J.  Sewell,  to  recover 
from  the  Merritt  &  Chapman  Derrick  &  Wrecking  Company,  the 
damages  caused  to  the  tug  by  a  line  belonging  to  the  steam  dredge 
Monarch,  owned  h^  that  company,  getting  into  her  screw  in  the 
vicinity  of  pier  3,  East  River. 

The  libellant's  allegations  were  that  the  respondent  was  engaged 
in  raising  a  sunken  vessel  abreast  of  said  pier  on  the  evening  of  the 
13th  of  October,  1899,  and  ran  the  line  in  question  from  the  vessel 
to  pier  3,  without  a  light  or  notice  of  any  kind,  creating  a  menace 
and  danger  to  navigation.  The  respondent,  in  its  answer,  denied 
the  libellant's  allegations. 

The  testimony  shows  that  the  respondent  was  at  the  time  en- 
gaged in  raising  a  vessel  sunk  some  600  or  600  feet  off  the  South 
Ferry  Slip  and  in  the  operation  had  run  a  line  from  her  to  the  pier 
known  as  2,  between  that  slip  and  the  adjoining  one  on  the  north, 
used  by  the  39th  Street  Ferry  to  South  Brooklyn.  The  dredge 
Monarch  was  not  engaged  at  the  time,  but  another  vessel,  the  der- 
rick Reliance,  owned  by  the  respondent,  was  doing  the  work.  This 
vessel  was  removed  at  night  on  account  of  the  scow  being  so  situat- 
ed that  vessels  working  about  her  would  constitute  an  obstruction 
to  navigation.  The  line  so  used  on  the  night  in  question  became  in 
some  way  broken  and  detached  from  pier  2. 

It  is  rather  a  remarkable  coincidence  if  it  was  not  the  line  doing 
the  damage  to  the  tug,  that  it  should  have  become  broken  that 
night  and  it  is  singular  also  how  it  could  get  where  the  tug  was  at 
pier  3,  the  tide  having  been  ebb  at  the  time  the  tug  alleges  the  ac- 
cident occurred,  about  7  o'clock  P.  M.  The  libellant  contends  it 
was  not  the  line  but  if  it  were  not,  I  see  no  connection  between  the 
accident  and  the  respondent.  Assuming  it  was  the  line,  and  that  is 
the  most  favorable  aspect  of  the  matter  for  tiie  libellant,  still  the 
case  lacks  evidence  of  negligence.  Even  if  it  were  incumbent  upon 
the  respondent  to  account  for  the  line,  it  seems  to  have  done  so  by 
showing  it  was  securely  fastened  to  pier  2  and  so  weighted  as  to 
be  carnedf  between  some  spiles,  immediately  to  the  bottom  of  the 
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river,  some  15  feet,  without  apparent  liability  to  become  loosened  or 
in  any  way  to  endanger  light  draught  vessels,  such  as  the  tug  was. 

The  rest)ondent  could  only  be  held  liable  upon  the  theory  of  res 
ipsa  loquitur,  but  that  maxim  can  not,  in  my  judgment,  be  extend- 
ed to  cover  a  case  where  proper  precautions  have  been  taken  to 
weight  a  line  and  make  it  fast  and  there  is  nothing  to  show,  or  from 
which  inferences  may  be  drawn,  that  there  was  any  negligence  on 
the  owner's  part  in  its  becoming  loosened.  It  is  not  like  a  case  of 
the  fall  of  an  elevator,  where  it  may  be  presumed  that  the  fall,  in 
connection  with  proved  circumstances,  tends  to  show  absence  of  care 
and  justifies  a  jury  in  applying  the  doctrine.  GriflFen  v.  Manice, 
166  N.  Y.  188,  192-197,  59  N.  E.  925,  52  L.  R.  A.  922,  82  Am.  St. 
Rep.  630.  There  was  no  special  relation  between  these  parties, 
which  required  the  exhibition  of  care,  but  merely  a  duty  to  the  pub- 
lic not  to  create  a  nuisance  in  the  way  of  an  obstruction  to  naviga- 
tion. There  was  no  intention  here  on  the  respondent's  part  to  cre- 
ate such  an  obstruction  and  the  one  that  existed  was  manifestly  by 
reason  of  some  negligence  or  malice.  There  is  nothing  in  the  cir- 
cumstances here  to  connect  the  respondent  with  the  loosening  of 
the  line.  The  mischief  which  occurred  could  not  reasonably  have 
been  foreseen  when  the  line  was  made  fast  and  I  find  nothing  in  the 
evidence  to  legally  connect  the  respondent  with  the  injury  to  the 
libellant. 

Libel  dismissed. 


DBNISON  y.  SHAWMUT  MIN.  CO. 
(Circuit  Court,  W.  D.  New  York.    January  80,  1905.) 

Dakaoeb^Evidencb— Opinion  of  Experts— Consideration  by  Jubt. 

Where  the  evidence  of  damages  consists  of  the  opinions  of  experts,  the 
Jury  may  give  such  evidence  credence,  or  may  apply  their  own  experience 
or  knowledge  of  the  situation  to  the  subject  submitted  to  them  as  Indi- 
cated by  the  facts ;  and  while,  If  they  take  the  range  of  the  expert  testi- 
mony alone,  without  applying  their  own  knowledge  or  Judgment,  they 
may  not  go  higher  than  the  highest  nor  lower  than  the  lowest  figure  of 
the  experts,  yet  they  may  Ignore  such  testimony  altogether,  and  award 
no  damages,  or  only  nominal  damages,  or  such  as  are,  In  their  Judgment, 
proper. 

[Ed.  Note.— For  cases  in  point,  see  voL  20,  Cent  Dig.  Evidence,  §8  2395- 
289a] 

Chas.  J.  Bissell,  Louis  L.  Babcock,  and  George  C.  Miller,  for  plain- 
tiff. 

Frank  Sullivan  Smith  (Martin  Carey  and  James  McC.  Mitchell, 
of  counsel),  for  defendant. 

HAZEL,  District  Judge.  This  is  a  motion  by  the  plaintiff  after  trial 
to  set  aside  the  verdict  of  the  jury  because  of  inadequacy  of  damages. 
The  testimony  of  the  witnesses  on  the  question  of  market  value  of 
the  coal  at  the  mine  may  be,  I  think,  properly  termed  opinion  evi- 
dence, and  hence  the  jury  was  not  absolutely  bound  thereby.  It 
was  entirely  within  the  domain  of  the  jury  to  give  such  evidence 
credence,  or  to  apply  their  own  experience  or  knowledge  of  the  situ- 
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ation  to  the  subject  submitted  to  them  as  indicated  by  the  facts. 
The  Conqueror,  166  U.  S.  110, 17  Sup.  Ct.  610,  41  L.  Ed.  937;  For- 
syth V.  Doolittle,  120  U.  S.  73,  7  Sup.  Ct.  408,  30  L.  Ed.  686 ;  Head 
V.  Hargrave,  106  U.  S.  46,  26  L.  Ed.  1028,  and  cases  cited.  The  in- 
structions of  the  court  authorized  the  jury  to  weigh  the  evidence  of 
the  expert  witnesses  on  the  question  of  market  value,  and  to  accept 
it  as  a  guide,  although  they  were  free  to  exercise  an  independent 
judgment.  Counsel  for  complainant  at  the  conclusion  of  the  charge 
stated  that,  as  he  understood  the  same,  the  damages  must  be  within 
the  range  given  by  the  expert  witnesses  as  to  the  market  value. 
"The  jury  could  judge,  but  they  could  go  no  lower  than  the  lowest 
nor  higher  than  the  highest."  To  this  interpretation  of  the  instruc- 
tions the  court  assented.  The  charge  upon  the  subject  to  which 
reference  is  made  is  as  follows : 

"The  damages  cannot  exceed  the  amount  proTen.  The  market  values  gtven 
are  not  uniform.  They  vary  In  different  periods.  The  evidence  of  the  wit- 
ness Roberts,  when  the  values  stated  by  him  are  reduced  to  the  average  prlcft 
for  the  entire  period,  tend  to  show  the  plaintiff's  damages  to  be  $100J25u25; 
that  of  Ward,  on  the  average,  tends  to  show  $86,558.58 ;  and  that  of  McMahon, 
when  reduced  to  an  average  for  the  entire  period,  is  $91,558.58.  This  sum- 
mary I  have  taken  from  the  figures  submitted  to  me  by  plaintlfTs  counsel. 
You  will  verify  them,  or  make  your  own  computation.  •  •  •  According 
to  the  stipulation  of  the  parties,  the  production  during  the  period  of  the 
breach  was  50,000  tons,  the  amount  of  coal  delivered  to  the  plaintiff  on  his 
orders  prior  to  the  breach  was  20,165  tons.  The  prices  to  be  paid  under  the 
contract,  as  we  have  seen,  were  $1  for  fifty  thousand  tons,  and  $1.15  for  any 
excess.  You  are  not  bound  absolutely  by  the  values  stated,  but  they  should 
be  considered  by  you  as  a  guide  towards  ascertaining  the  actual  damage  sus- 
tained by  the  plaintiff.  •  *  •  You  may  conclude,  if,  in  your  Judgment* 
the  proofs  bo  warrant,  that  the  plaintiff  has  not  suffered  or  sustained  any 
damage  but  only  a  nominal  amount" 

The  assent  of  the  court  to  the  statement  of  counsel  at  the  conclu- 
sion of  the  charge  must  be  taken  in  connection  with  the  portions  gf 
the  instructions  quoted.  If  the  jury  took  the  range  of  the  expert 
testimony  alone,  without  applying  their  own  knowledge  or  judg- 
ment, then  they  could  not  go  higher  than  the  highest  nor  Ibwer 
than  the  lowest  figure  of  the  experts,  but  they  had  the  right,  as  in- 
dicated in  the  instructions,  to  ignore  such  testimony,  and  award  no 
damages,  or  only  a  nominal  amount  or  such  an  amount  as  in  their 
judgment  was  proper. 

It  is  contended  by  the  defendant  that  the  verdict  was  sufficiently 
justified  on  other  grounds.  Such  problematical  propositions,  how- 
ever, in  view  of  the  wide  latitude  allowed  the  jury  in  cases  where 
the  damages  are  predicated  upon  the  special  qualifications  of  wit- 
nesses called  upon  that  question,  and  where  the  question  of  insuffi- 
ciency of  damages  in  the  light  of  the  facts  may  be  doubted,  need  not. 
be  considered  or  discussed. 

Motion  denied. 
185  P.— 55 
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PHILADBLPHIA  TRUST,  ETO.,  CO.,  et  aL  T.  McGOAGH,  OoUectOT 

(two  cases). 

N0RBI8  et  aL  T.  McGOAOH,  OoUector. 

(Olrcult  Ooort,  B.  D.  Pennsylvania.    Marcb  ]«  1909.) 

NOS..86,  69,  and  32. 

IRTKBRAL  RBYBNUS—LegAOT  TaXES — EFFECT  OF  REPEAL  OF  STATUTE. 

Legacy  taxes  under  tbe  war  revenue  act  of  June  13,  1898,  c  448,  I  29, 
80  Stat  464,  as  amended  by  Act  March  2,  1901,  c  806,  §  10,  31  Stat  946 
[U.  S.  Oomp.  St  1901,  p.  2307],  which  by  section  30  are  made  due  and 
payable  one  year  after  the  death  of  the  testator,  are  not  collectible  on  the 
estates  of  persons  who  died  within  one  3'ear  prior  to  July  1,  1902,  at  which 
time  the  repeal  of  said  section  29  took  effect  [U.  S.  Comp.  St  Supp.  1903, 
p.  2791. 

Suits  to  recover  legacy  taxes  paid.  On  demurrers  to  statements 
of  claim. 

See  127  Fed.  386. 

H.  Gordon  McCouch,  for  plaintiffs. 

Jasper  Y.  Brinton  and  J.  Whitaker  Thompson,  for  defendants. 

J.  B.  Mcpherson,  District  judge.  These  suits,  which  arc  alike 
in  their  essential  facts,  are  brought  to  recover  taxes  upon  legacies 
which  were  imposed  under  sections  29  and  30  of  the  war  revenue  act 
of  June  13,  1898,  c.  448,  30  Stat.  464,  466,  as  amended  by  the  act  of 
March  2,  1901,  c.  806,  §§  10,  11,  31  Stat.  946,  948  [U.  S.  Comp.  St 
1901,  pp.  2307,  2308],  and  were  paid  to  the  collector  under  protest 
The  controlling  question  in  each  case  has  recently  been  decided  by 
the  Circuit  Court  of  Appeals  for  the  Second  Circuit  in  Eidman, 
Collector,  v.  Tilghman  et  al.,  136  Fed.  141,  and  I  shall  follow  that 
ruling  without  discussion.  The  point  decided  there  was  that  the 
sections  referred  to  did  not  impose  the  tax  until  the  end  of  a  year 
after  the  death  of  the  testator,  because  the  act  of  1901  declared  that 
the  tax  should  then  be  due  and  payable,  and  should  be  a  lien  and 
charge  upon  the  property  of  the  decedent ;  and  therefore  that  lega- 
cies passing  by  the  will  of  a  testator  who  died  October  13,  1901, 
could  not  be  taxed,  because  section  29  of  the  act  of  1898  was  re- 
pealed by  the  act  of  April  12,  1902  [U.  S.  Comp.  St  Supp.  1903,  p. 
279],  and  no  tax  was  saved  by  section  8  of  that  statute  unle^  it 
had  become  due  and  payable,  and  had  thus  been  already  imposed, 
t>efore  July  1, 1902,  the  date  when  the  repealing  act  took  effect. 

In  the  first  of  the  cases  now  under  consideration,  the  decedent 
died  May  24,  1902 ;  in  the  second,  April  14,  1902 ;  and  in  the  third, 
November  18,  1901 — in  each  case  after  July  1,  1901,  and  within  the 
year  fixed  by  law  as  the  period  which  must  elapse  before  the  tax 
should  become  due  and  payable. 

Accordingly,  judgment  may  be  entered  on  the  demurrer  in  each 
case  in  favor  of  the  plaintiffs  for  the  amount  of  the  tax,  with  interest 
thereon. 
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In  re  HAESELBIt-KOHLHOFF  CARBON  CX). 

(DlBtrict  Court,  B.  D.  Pennsylyanla.    March  %  190B.) 

No.  1,991« 

BARKBXTFTOT— DiBMISBiX  OP  INVOLUNTABT  PETITIOW— CoSTS. 

Costs  will  be  allowed  to  an  alleged  bankrupt  on  dismissal  of  an  In- 
yoluntary  petition  against  him  only  after  the  filing  of  his  bill  of  costs 
with  the  clerk  and  notice  to  the  petitioning  creditors. 

In  Bankruptcy.    On  motion  for  allowance  of  costs. 
Ernest  L.  Tustin,  for  alleged  bankrupt. 
Joseph  Rill  Brinton,  for  petitioning  creditors. 

HOLLAND,  District  Judge.  In  this  case  an  involuntary  petition 
in  bankruptcy  was  filed  against  this  company  for  certain  reasons  al- 
leged therein,  and  the  matter  was  referred  to  a  referee  for  the  purpose 
of  ascertaining  the  facts  and  to  make  report  thereon.  The  referee 
found  against  the  petitioning  creditors,  and  recommended  that  the 
petition  be  dismissed,  at  the  cost  of  the  petitioners ;  and  further  states 
in  his  report  that  costs  to  the  amount  of  $28.10  were  paid  by  the  alleged 
bankrupt.  Counsel  for  the  alleged  bankrupt  now  asks  this  court  to 
make  an  order  directing  the  petitioning  creditors  to  pay  these  costs 
and  an  additional  sum  of  $20  counsel  fee. 

Before  the  alleged  bankrupt  is  entitled  to  this  order  it  is  necessary, 
under  the  practice  as  heretofore  followed,  that  he  should  file  his  bill 
of  costs  with  the  clerk,  and  give  the  petitioning  creditors  notice  of  the 
filing  of  the  same  and  the  amount  thereof,  who  will  be  entitled  to  a 
hearing  on  the  question  of  their  liability  for  the  amount  claimed,  or 
any  part  thereof. 

This  petition  to  direct  the  payment  of  costs  is  therefore  refused  for 
the  present 


THB  REED  BROS.  DREDGE  NO.  t 

(District  Court,  S.  D.  New  Tork.    March  2, 1905.) 

MABrmcB  LiBNs— Repaibb  Made  on  Obdeb  of  Owneb. 

There  Is  no  lien  on  a  vessel  for  repairs  made  In  a  foreign  port  on  the 
order  of  the  owner,  not  the  manter,  in  the  absence  of  an  agreement  there- 
for, even  though  the  person  making  them  relied  on  the  credit  of  the  vessel. 
*  [Ed.  Note.— For  cases  In  point,  see  vol.  34,  Gent  Dig.  Maritime  Liens, 
|4e.] 

In  Admiralty.     Suit  in  rem  to  enforce  lien  for  repairs, 

Powell  &  Cady,  for  libellant 

Henry  W.  Baird  and  Martin  A.  Ryan,  for  claimant 

ADAMS,  District  Judge.  This  action  was  brought  by  the  Coulter 
&  McKenzie  Machine  Company  against  the  Reed  Brothers'  Dredge  No. 
1,  to  recover  the  balance  of  an  amount  incurred  for  repairs  at  Bridge- 
port, Connecticut,  in  March  and  April,  1903.  There  is  no  question 
about  the  work  having  been  done.  The  action  is  defended  upon  the 
ground  that  there  was  no  lien. 
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It  appears  that  the  dredge  belonging  in  New  York  was  being  used 
in  the  harbor  of  Bridgeport  and  was  repaired  by  the  libellant  to  the 
extent  of  $441.28  in  mat  harbor  at  the  instance  of  the  owners.  In 
April,  1903,  a  payment  of  $50  was  made  and  in  April  of  1904,  a  further 
payment  of  $150,  leaving  due  the  sum  of  $241.28,  for  which  a  lien  on 
the  dredge  is  now  claimed.  The  arrangements  for  the  work  were 
made  between  the  Vice  President  and  Treasurer  of  the  libellant  and 
Reed  Brothers,  who  were  in  Bridgeport  in  advance  of  the  arrival  of  the 
dredge,  but  nothing  was  said  about  a  lien. 

The  work  was  done  in  a  foreign  port,  and  if  it  had  been  contracted 
for  by  the  master  of  the  vessel,  would  have  made  a  prima  facie  case  of 
a  lien  but  the  libellant's  difficulty  is,  that  it  contracted  with  the  owners, 
without  making  any  arrangement  for  a  lien  and  the  fact  that  no  lien 
was  contemplated  is  shown,  to  some  extent,  by  the  two  payments  made 
by  the  owners  as  appears  above.  No  lien  can  be  sustained  under  the 
circumstances  of  this  case.  It  would  not  matter  if  the  libellant  intended 
to  rely  upon  the  credit  of  the  dredge,  of  which  the  charge  in  their  books 
is  but  slight  evidence.  The  Samuel  Marshall,  54  Fed.  396,  403,  4 
C.  C.  A.  385;  The  Iris,  100  Fed.  104,  40  C.  C.  A.  801;  Prince  v.  Og- 
densburg  Transit  Company  (C.  C.)  107  Fed.  978.  It  has  been  said  by 
the  Circuit  Court  of  Appeals  f^  this  circuit  on  the  question  of  lien» 
in  The  George  Farwell,  103  Fed.  882,  883, 43  C.  C.  A.  373 : 

'*(5)  Where  supplies  and  repairs  are  ordered  In  a  foreign  port,  not  by  the 
master,  but  by  the  owner,  there  must  be  some  affirmative  evldenot  to  show 
that  the  credit  of  the  ship  was  pledged  as  security  for  payment" 

Libel  dismissed. 


In  re  MILLER  ft  BROWN  aX 

(District  Ooortv  M.  D.  PenDsylvania.    March  14,  1905.) 

No.  549. 

Bakkbuptot— Rkoovibt  of  Goods— Sales  on  Conditioh. 

Where  claimant  sold  certain  goods  to  a  bankrupt  firm,  who  were  en- 
titled to  sell  the  goods  at  their  discretion,  their  only  obligation  being  to 
pay  the  price  on  sales  made,  or  return  the  goods,  the  transaction  amounted 
to  nothing  more  than  a  contract  of  "sale  and  return,''  and  the  claimant 
was  not  entitled  to  recover  the  goods  unsold  as  against  the  firm's  trustee 
in  bankruptcy. 

In  Bankruptcy.  Sur  petition  of  the  Magee  Carpet  Company  for 
order  on  trustee  to  turn  over  property. 

Philip  B.  Linn,  for  petitioners. 

Andrew  A.  Leiser  and  W.  R.  FoUmer,  for  trustee. 

ARCH  BALD,  District  Judge.  In  cases  of  this  character  the  local 
law  governs,  the  title  of  the  trustee  being  determined  by  the  question 
whether  the  arrangement  with  regard  to  the  property  is  good  as  against 
creditors.  If  it  is,  the  property  may  be  reclaimed ;  but,  if  not,  it  cannot 
be.  Hewit  v.  Berlin  Machine  Works,  194  U.  S.  296,  M  Sup.  Ct.  690, 
48  L.  Ed.  986;  In  re  Butterwick,  12  Am.  Bankr.  R.  636,  131  Fed. 
371.    The  decisions  upon  the  subject  in  Pennsylvania  are  numerous^ 
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but  they  tmifoniily  afid  cotisistently  hold  that,  where  goods  are  found  in 
the  possession  of  a  debtor,  to  whom  they  have  been  duly  transferred 
by  negotiation  with  the  owner,  they  are  liable  to  creditors,  unless  a 
trast  or  bailment  ean  be  shown.  A  sale  upon  condition  is  not  enough. 
It  will  be  sufficient  to  refer  for  this  to  Ott  v.  Swcatman,  166  Pa.  217, 
31  Atl.  102,  where  the  cases  are  collated  and  reviewed.  In  the  present 
instance  the  bankrupt  firm,  desiring  to  obtain  an  assortment  of  carpets 
and  rugs  or  art  squares  in  anticipation  of  the  opening  of  the  fall  term 
of  Bucknell  University  at  Lewisburg,  Pa.,  where  they  were  engaged 
in  business,  Mr.  Brown,  one  of  the  members,  on  September  14,  1904, 
called  at  the  mill  of  the  Magee  Carpet  Company,  the  present  petitioners, 
at  Bloomsburg,  Pa.,  where  he  met  Mr.  Magee,  the  manager,  and  stated 
his  errand.  There  had  been  previous  dealings  between  the  parties,  and 
a  balance  of  account  against  the  firm  of  $161.64  had  been  standing  un- 
paid since  May  previous.  Mr.  Magee  called  attention  to  this  fact, 
and  said  Aat  they  did  not  care  to  increase  it  by  any  further  credit; 
but  he  was  assured  by  Mr.  Brown  that,  according  to  the  instructions  of 
his  partner,  who  looked  after  that  end  of  the  business,  a  check  would 
be  forthcoming  th'^  next  week — a  promise  which,  it  may  be  noted  in 
passing,  was  kept.  Mr.  Brown  further  explained  that  the  university 
would  open  shortly,  and  that  they  always  had  calls  from  the  students 
who  were  fitting  up  their  rooms  for  a  certain  grade  of  carpets  and  art 
squares;  and  after  selecting  two  rolls  of  carpet  Mr.  Magee  agreed  to 
make  a  further  assortment  of  carpets  and  squares  and  ship  them  to  him, 
upon  the  understanding  that  what  the  firm  sold  should  be  paid  for,  and 
what  they  did  not  could  be  returned.  The  goods  to  the  amount  of 
$319.68  were  sent  in  a  few  days,  and  it  is  for  the  unsold  portion 
of  this  consignment  that  claim  is  now  made.  The  question  is  whether, 
under  the  circumstances,  title  passed  as  against  creditors. 

The  petitioners  contend,  and  Mr.  Magee  so  testifies,  that  the  goods 
were  sent  strictly  on  memorandum  or  approval,  and  not  sold,  the  title 
to  remain  in  them  except  as  sales  were  made ;  and  in  confirmation  of 
this  the  daily  scratchbook,  in  which  the  order  was  entered,  is  produced, 
where  the  word  "Mem."  appears  at  the  head  of  the  bill.  There  is 
nothing,  however,  in  the  salesbook  or  the  ledger  to  characterize  the 
transaction  as  other  than  a  straight  sale,  and  in  the  invoice  which  was 
sent  to  Miller  &  Brown  along  with  the  goods  they  were  charged  at  the 
regular  prices,  the  same  as  the^  would  have  been  if  that  was  the  case. 
This  is  not,  of  course,  conclusive  (Dows  v.  National  Exchange  Bank, 
91  U.  S.  618,  23  U  Ed.  214;  Sturm  v.  Boker,  160  U.  S.  312,  14  Sup. 
Ct.  99,  37  L.  Ed.  1093),  although  not  without  a  certain  weight  (Chap- 
man V.  Kerr,  80  Mo.  168).  Neither  was  anything  said  at  the  time  as  to 
the  prices  at  which  the  goods  should  be  sold  by  the  bankrupts  to  their 
customers,  tfie  only  condition  asserted  or  relied  upon  being  that  such  of 
them  as  were  should  be  paid  for,  and  the  rest  returned.  According  to 
Mr.  Magee,  the  return  was  to  be  at  the  expense  of  the  carpet  company ; 
but.  this  is  a  mere  assumption,  for  he  admits  that  nothing  was  said. 
Mr.- Brown,  on  At  other  hand,  testifies — ^and  I  accept  his  statement — 
that  the  firm  were  to  pay  the  freight  in  case  of  a  return,  and  that,  in 
order  to  entitle  them  to  do  so,  the  property  was  to  be  in  good  condition ; 
and  the  privilege,  according  to  his  recollection,  was  to  be  exercised  vnth* 
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in  30  days.  The  shipment  was  received  at  the  store  September  18th, 
and  the  goods  were  at  once  put  into  the  carpet  department,  along  with 
the  other  stock  on  hand,  and  sales  were  made  from  time  to  time  there- 
from to  the  extent,  at  invoice  prices,  of  $19.80,  of  which,  however, 
no  separate  account  was  kept  The  matter  ran  along  in  this  way  until 
October  21st,  when  the  store  was  closed  by  the  sheriff  upon  execution, 
and  on  October  27th  a  voluntary  petition  in  bankruptcy  was  filed 

It  is  not  clear  from  the  evidence  whether  the  arrangement  on  whidi 
the  petitioners  rely  extended  to  the  carpets  as  well  as  the  art  squares ; 
Mr.  Brown  testifying  that  he  bought  two  rolls  of  the  former  before  it 
was  suggested  by  Mr.  Magee  that  he  would  make  up  an  assortment  of 
rugs  or  art  squares,  from  which  selections  could  be  made  by  the  stu- 
dents, and  the  balance  be  returned.  Neither  does  it  altogether  appear 
that  Uie  transaction  took  on  this  form  for  the  benefit  of  the  carpet  com- 
pany, so  that  they  might  be  protected  in  parting  with  their  goods,  any 
more  than  to  relieve  Miller  &  Brown  from  loading  up  with  and  carry- 
ing unneeded  stock.  The  advantage  to  himself  was  probably  in  the  mind 
of  each  party.  But,  however  that  may  be,  and  assuming  that  the  con- 
dition extended  to  tfic  whole  order,  carpets  as  well  as  rugs,  the  result 
must  be  the  same.  It  constituted  nothin^^  more  than  what  is  known  in 
the  law  as  a  contract  of  "sale  or  return,"  m  which  the  title  passes  to  the 
party  to  whom  the  goods  are  delivered,  subject  to  the  exercise  of  the 
option  to  return  them  if  he  so  desires.  Moss  v.  Sweet,  16  Q.  B. 
493 ;  Hunt  v.  Wyman,  100  Mass.  198 ;  Hickman  v.  Shimp,  109  Pa, 
16.  This,  it  is  true,  is  not  the  case  where  the  party  has  the  option  of 
returning  the  goods  if  they  prove  unsuitable  or  unsatisfactory,  of 
which  he  is  necessarily  the  judge,  the  consignee  there  holding  as  bailee 
for  the  time  within  which  he  is  called  upon  to  declare  his  purpose  with 
regard  to  them,  which,  if  unspecified,  must  not  exceed  what  is  reason- 
able. Butler  V.  School  District,  149  Pa.  351,  24  Atl.  308.  But  where 
the  right  to  return  does  not  depend  upon  any  such  consideration,  but 
upon  the  mere  will  of  the  consignee,  however  moved,  the  transaction 
is  a  sale,  and  the  title  vests  (24  Am.  &  Eng.  Encycl.  Law  [2d  Ed.] 
1024) ;  and  that  is  the  situation  here.  It  is  not  like  the  case  of  McCul- 
lough  V.  Porter,  4  Watts  &  S.  177,  39  Am.  Dec.  68,  where  the  goods 
were  to  be  sold  on  account  of  the  party  consigning  them,  for  not  less 
than  the  invoice  prices,  and  the  proceeds  remitted  to  the  extent  of  these 
prices,  the  party  to  whom  they  were  consigned  retaining  all  above  that 
as  his  commission.  Such  an  arrangement  clearly  created  the  relation 
of  principal  and  factor,  and  constituted  a  bailment,  the  title  to  the  goods 
remaining  in  the  consignor  until  they  were  sold,  and  the  money  received 
being  his,  less  the  commissions  earned  by  the  other  party.  This  was 
nothing  more  nor  less  than  the  case  of  one  person  putting  his  property 
into  the  hands  of  another  for  the  purpose  of  sale.  Neither  is  there 
any  similarity  to  the  case  of  the  Keystone  Watch  Co.  v.  Bank,  194  Pa. 
535,  45  Atl.  328,  where  the  transaction  was  hedged  about  with  the 
very  stringent  provisions  that  the  goods 'consigned  should  only  be  sold 
at  certain  scheduled  prices,  and  the  proceeds  at  once  remitted,  and  that 
all  sales  should  be  made  by  the  consignees  as  agents,  and  so  billed  on 
special  billheads,  the  owner  also  reserving  the  right  to  terminate  the 
arrangement  at  any  time  and  take  back  the  goods.    In  the  present  in- 
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Stance,  however,  the  property  passed  into  the  hands  of  the  bankrupt* 
to  be  disposed  of  in  whatever  way,  at  whatever  prices,  and  upon  what- 
ever terms  they  chose.  It  was  mingled  with  tiieir  other  store  stock 
without  distinction,  and  without  any  right  of  direction  or  control  from 
the  carpet  company,  whose  only  claim  was  to  be  paid  the  prices  at  which 
it  had  been  shipped.  This  made  it  to  all  intents  and  purposes  a  sale 
(Braunn  v.  Keally,  146  Pa.  619,  23  Atl.  389,  28  Am.  St.  Rep.  811),  which 
is  not  affected  by  the  provision  that  whatever  was  not  sold  was  to  be 
returned.  Whether  we  regard  this  as  a  privilege  in  favor  of  the 
bankrupts  or  a  condition  on  which  the  property  was  parted  with,  it 
passed  title  for  the  time  being,  and  before  advantage  had  been  taken 
of  it  the  rights  of  creditors  had  supervened. 
The  petition  is  dismissed,  with  costs. 


In  re  MILLER  ft  BROWN  (2). 

(District  Court,  M.  D.  Pennsylyania.    March  H  190S.) 

No.  549. 

Barkbuftct— Salb  of  Goods— Bailment— Rkolaication. 

Claimant's  salesman  applied  to  a  bankrupt  firm  for  an  order  for  rib- 
bons, and,  the  buyer  being  absent,  the  other  member  of  the  firm  gave  a 
small  order,  subject  to  the  approval  of  the  buying  member  after  the  goods 
were  received.  The  goods  shipped  were  considerably  more  than  was  or- 
dered, and  on  receipt  of  them  the  buying  member  of  the  firm  picked  out 
those  he  wished  to  retain,  which  were  separated  from  the  others,  and 
placed  In  stock,  the  balance  being  left  in  the  original  packages,  eet  by 
themselves,  and  marked  on  the  bills  as  "to  be  returned";  but  before 
anything  was  done  with  them,  and  within  a  little  more  than  a  week  after 
they  were  received,  the  stock,  Including  the  ribbons,  was  levied  on  by  the 
sheriff  and  turned  over  to  the  firm's  trustee  in  bankruptcy  shortly 
thereafter.  Held,  that  the  transaction  as  to  the  ribbons  to  be  returned 
was  a  bailment,  and  not  a  "sale  and  return,"  and  that  the  seller  was 
therefore  entitled  to  recover  the  same  from  the  firm's  trustee. 

In  Bankruptcy.  Sur  petition  of  Pollock  &  Caskel  for  order  on 
trustee  to  turn  over  property, 

Philip  B.  Linn,  for  petitioners. 

Andrew  A.  Leiser  and  W.  R.  Follmer,  for  trustee. 

ARCHBALD,  District  Judge.  The  general  principles  which  gov- 
ern in  cases  of  this  character  have  been  discussed  in  disposing  of 
the  petition  of  the  Magee  Carpet  Co.,  136  Fed.  868,  and  do  not  need 
to  be  repeated  here.  The  facts  upon  which  the  case  turns  are  not 
disputed.  About  October  1,  1904,  in  the  absence  of  Mr.  Brown,  the 
member  of  the  firm  who  did  the  buying,  Mr.  Pollock,  one  of  the 
petitioners,  called  at  the  store  of  the  bankrupts  in  Lewisburg,  Pa., 
and  solicited  an  order  for  ribbons.  Mr.  Miller,  the  other  member 
of  the  firm,  who  was  present,  authorized  the  young  lady  in  charge 
of  that  department  to  make  out  a  list  of  the  things  which  she 
thought  were  needed,  which  she  did,  and  it  was  agreed  between  Mr, 
Miller  and  Mr.  Pollock  that  these  should  be  sent,  subject  to  the 
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approval  of  Mr.  Brown  after  they  had  been  received.  The  goods 
^ere  shipped  in  two  parcels,  one  of  $125.60  October  10  and  the 
other  of  $48.69  a  day  or  two  later,  and  they  were  billed  to  the  finn 
a3  pa)rable  10  days  after  December  1  with  6  per  cent.  oflF  if  paid 
at  that  time.  Considerably  more  were  sent  than  had  been  listed, 
and  upon  their  receipt  Mr.  Brown  went  over  them,  and  picked  out 
those  which  he  wished  to  retain,  which  were  separated  from  the  oth- 
ers, and  put  with  the  stock  of  millinery  |^oods  which  were  already 
qn  hand.  The  rest  were  left  in  the  original  packages,  ?nd  set  by 
themselves  on  one  side  of  the  store,  and  were  marked  on  the  bills 
as  to  be  returned.  Before  anything  further  was  done  with  them, 
however,  on  October  21  tiiey  were  levied  on  by  the  sheriff  along 
with  the  other  stock  in  the  store,  and,  the  firm  having  gone  into 
bankruptcy  a  few  days  later,  they  were  turned  over  to  the  trustee. 

No  claim  is  made  here  to  the  goods  which  were  accepted  and 
marked  for  sale.  But  it  is  contended  by  the  petitioners,  as  to  those 
which  were  not  so  treated,  that,  having  been  sent  upon  approval, 
no  title  passed  unless  they  were  found  satisfactory  and  taken,  and 
that,  as  they  were  not,  they  continued  to  remain  their  own.  In 
my  judgment,  this  position  must  be  sustained.  This  is  not  like 
what  is  known  in  the  law  as  a  "sale  and  return."  Hunt  v.  Wyman, 
100  Mass.  198;  Hickman  v.  Shimp,  109  Pa.  16;  Reber  v.  Schitler, 
141  Pa.  640,  21  Atl.  736.  The  bankrupts  did  not  buy,  in  other  words, 
with  the  right  to  return  such  part  as  they  concluded  not  to  retain. 
That  was  the  case  which  was  presented  on  the  petition  of  the  Ma- 
gee  Carpet  Company,  already  referred  to,  where  a  discussion  of  the 
distinction  will  be  found.  From  the  goods  sent,  Mr.  Brown,  acting 
for  the  firm,  was  to  make  such  selection  as  he  saw  fit,  and  this  was 
promptly  done.  For  those  which  were  not  accepted  in  this  way, 
the  bankrupts  were  not  liable,  and,  if  not  liable,  neither  did  they 
take  title  to  them,  and  they  may  therefore  be  reclaimed  as  is  now 
sought.  It  is  true  that  the  goods  not  approved  were  not  in  fact  re- 
turned, nor  was  any  notice  given.  But  they  were  unmistakably  sep- 
arated from  the  others,  and  set  by  themselves,  in  the  original  car- 
tons in  which  they  came,  in  a  different  part  of  the  store.  These  acts 
on  the  part  of  the  bankrupts  were  sufficiently  distinctive  to  indicate 
their  intention  with  regard  to  them,  of  which  they  would  have  had 
the  right  to  avail  themselves  if  an  effort  was  made  to  hold  them 
for  the  price;  and,  as  the  matter  is  reciprocal,  the  petitioners  are 
entitled  to  rely  upon  the  same  here.  Nor  is  this  affected  by  the  cir- 
<cumstance  that  notice  of  this  action  was  not  given.  The  time  with- 
iji  which  the  bankrupts  were  called  upon  to  express  their  approval 
had  certainly  not  been  exhausted  in  the  few  days  before  the  g^ods 
were  seized  by  the  sheriff,  and  the  fact  that  they  had  not  yet  com- 
municated the  extent  of  it  does  not  detract  from  the  selection  which 
they  had  actually  and  undoubtedly  made. 

It  is  said,  however,  that  the  invoices  on  which  the  goods  were 
shipped  were  in  the  form  of  bills  as  for  intended  sales  upon  definite 
terms  of  credit  given.  But,  however  persuasive  this  may  be  at 
times  in  connection  with  other  circumstances,  it  is  not  conclusive 
(Sturm  V.  Boker,  160  U.  S.  312,  14  Sup.  Ct.  99,  37  L.  Ed.  1093),  and 
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must  give  way  before  the  evidence  as  to  the  character  of  the  trans- 
action with  regard  to  which  in  the  present  instance  there  can  be  no 
doubt 

The  petition  is  sustained,  and  the  goods  which  were  marked  to 
be  returned,  amounting  to  $72.02  at  invoice  prices,  are  directed  to  be 
given  up  to  the  petitioners  by  the  tmstee. 


In  re  SLOAN. 

(District  Oonrt,  B.  D.   Pennsylvania,    liarch  18,  1905.} 

No.  1,967. 

1.  Bankbttftot— Sale  or  Assvrs— Pboosedinq»— Bxeuftior, 

Where  a  bankrupt's  property  was  sold  by  a  receiyer  under  order  of 
court  appointed  the  day  after  the  petition  was  filed,  and  prior  to  the 
filing  of  the  bankrupt's  schedule,  and  he  notified  the  receiver  at  the  sale 
that  be  claimed  his  exemption  and  specified  the  property  ftom  which 
he  desired  it  allotted,  he  was  entitled  to  claim  his  exemption  from  the 
proceeds  of  the  sale  of  such  property. 

2.  SaUB— ASSIONICKNT   OF  EXKMPTION— WAIVXB. 

A  bankrupt's  exemption,  as  authorized  by  Act  Pa.  1849  (P.  L.  633), 
being  personal  to  him,  Is  nonassignable,  so  that  an  assignment  thereof 
operated  as  an  abandonment  of  his  right 

8l  Leased— WAivm  of  Exemptions— Claim  fob  REmv-FRiOBirr'— Rebtbaiivt. 
Where  a  lease  to  a  bankrupt  contained  a  waiver  of  exemptions,  and 
the  landlord  proved  his  claim  for  rent  before  the  referee,  he  was  entitled 
to  receive  such  rent  as  a  prior  claim  out  of  the  proceeds  of  property 
from  which  the  bankrupt  claimed  his  exemption,  which  was  subject  to 
distress  for  rent,  though  the  landlord  made  no  levy  either  before  or 
after  the  filing  of  the  bankruptcy  petition. 

4  Bams— Claims— RiOBT  of  Contest. 

Where  both  a  bankrupt  and  his  assignee  of  exemptions  claimed  an 
interest  in  a  fund  derived  from  the  sale  of  certain  of  his  assets,  they 
were  entitled  to  contest  the  alowance  of  the  claim  against  it 

In  Bankruptcy.    On  certificate  from  referee. 

Charles  Lehr,  for  trustee. 
Herman  W.  Rennert,  for  landlord. 
Edmund  W.  Kirby,  for  bankrupt. 

HOLLAND,  District  Judge.  On  June  13,  1904,  an  involuntary 
petition  in  bankruptcy  was  filed,  and  on  the  14th  of  the  same  month 
a  receiver  was  appointed  and  authorized  to  sell  the  bankrupt's  as- 
sets, and  the  sale  of  his  liquor  license  for  $1,900  and  bar  fixtures  for 
9300  took  place  on  June  30,  1904,  as  advertised,  and  the  sale  was 
confirmed  without  objection.  A  notice  dated  June  21,  1904,  was 
served  on  counsel  for  the  receiver  by  the  bankrupt,  at  the  auction 
room,  on  the  day  of  sale,  but  before  the  sale  began,  wherein  he 
claimed  the  bar  fixtures  of  the  retail  license  saloon  at  108  North 
Sixth  street,  Philadelphia,  for  his  exemption^  under  and  in  accord- 
ance with  the  laws  of  Pennsylvania,  and  at  the  same  time  he  a^eed 
that  the  receiver  might  sell  the  fixtures  upon  condition  that  he  be 
paid  $300  in  cash  out  of  the  proceeds.    The  license  and  fixtures 
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were  sold  separately,  and  the  auctioneer  stated  that  this  was  done 
in  consequence  of  a  notice  received  to  so  sell  them. 

At  the  time  of  filing  the  petition  in  bankruptcy  there  was  rent 
due  to  the  landlord  amounting  to  $75,  under  his  lease  with  the  bank- 
rupt, in  which  there  was  a  waiver  of  exemption  in  favor  of  the 
landlord ;  and  on  August  31,  1904,  the  landlord  filed  a  proof  of  his 
claim  of  $75  for  rent  due  under  his  lease,  and  claimed  that  he  was 
entitled  to  be  paid  out  of  the  proceeds  of  the  sale  of  the  fixtures  as 
a  debt  which  has  priority  under  the  bankrupt  law,  although  he  had 
not  distrained  for  the  fixtures  before  or  after  the  bankruptcy  pro- 
ceedings were  commenced.  Sloan  was  not  adjudicated  a  bankrupt 
until  July  6,  1904,  and  on  the  18th  of  the  same  month  he  filed  his 
schedules,  and  in  them  claimed  his  exemption,  and  specified  the  bar 
fixtures  of  the  retail  license  saloon,  108  North  Sixth  street,  Phila- 
delphia. On  October  29,  1904,  the  bankrupt,  in  writing,  assigned 
and  transferred  his  exemption  to  Robert  J.  Byron,  who  was  not  a 
creditor  of  the  estate,  and  for  a  consideration  that  Byron  would  se- 
cure his  discharge,  at  his  own  expense,  if  objections  thereto  were 
made,  although  at  that  time  there  were  no  objections  to  the  bank- 
rupt's discharge,  but  since  the  assignment  objections  to  his  dis- 
charge have  been  filed. 

The  questions  certified  arc: 

"(1)  Did  the  assignment  and  sale  made  by  the  bankrupt  of  his  right  to 
exemption  effect  au  abandonment  of  it  and  leave  the  same  in  the  general 
fund,  to  be  distributed  among  those  legally  entitled  to  it? 

"(2)  Is  the  landlord  entitled  to  payment  of  rent  of  seventy-fiye  dollars  as 
a  priority  out  of  the  sum  of  three  hundred  dollars,  realized  as  the  proceeds 
of  the  sale  by  the  receiver  of  the  chattels  of  the  bankrupt  upon  the  premises 
at  the  time  of  the  commencement  of  the  bankruptcy  proceedings,  tiie  lease 
containing  a  clause  waiving  the  benefit  of  the  exemption  laws? 

"(3)  Have  the  bankrupt  and  his  assignee  of  the  exemption  any  standing 
to  object  to  the  payment  of  said  claim  of  seventy-five  dollars  for  rent  as  a 
priority,  there  being  no  other  fund  than  said  three  hundred  dollars  pro- 
ceeds of  the  sale  out  of  which  the  rent  can  be  paid  as  a  priority?** 

1.  As  the  bankrupt's  property  in  this  case  was  sold  by  order  of 
court,  by  a  receiver  appointed  the  day  after  the  petition  in  bank- 
ruptcy was  filed,  and  prior  to  the  filing  of  the  schedule  by  the  bank- 
rupt, and  in  view  of  the  fact  that  he  notified  the  receiver  that  he 
claimed  his  exemption,  and  specified  the  property  at  the  day  of  sale, 
he  would  be  entitled  to  claim  his  exemption  from  the  proceeds  (In 
re  Le  Vay  [D.  C]  125  Fed.  990;  In  re  Stein  [D.  C]  130  Fed.  629)  ; 
but  instead  of  insisting  upon  his  claim  he  subsequently  assigned  it 
to  another,  who  was  not  a  creditor  of  his  estate.  A  claim  of  ex- 
emption under  the  act  of  1849  (P.  L.  633)  was  meant  only  for  the 
insolvent  debtor  to  keep  a  shelter  and  the  means  of  living  for  him- 
self and  his  family  (Bowyer's  Appeal,  21  Pa.  210),  and  it  is  there- 
fore not  a  vendible  or  assignable  thing  (Eberhart's  Appeal,  39  Pa. 
513,  80  Am.  Dec.  536).  What  he  does  not  claim  for  himself  and 
his  family  he  leaves  in  the  general  fund  and  under  the  control  of 
the  court  for  distribution.  Bowyer*s  Appeal,  supra.  It  would  seem, 
therefore,  that  the  bankrupt  in  this  case  abandoned  his  right  to 
claim  the  exemption  by  the  execution  of  the  assignment  to  Byron, 
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and  the  only  effect  of  the  attempted  transfer  is  to  leave  the  pro- 
ceeds of  the  sale  of  the  articles  he  claimed  in  the  general  fund  for 
distribution.  A  debtor  cannot  waive  his  right  to  the  $300  in  favor 
of  a  junior  creditor  or  assign  it  to  a  third  person.  Bowyer's  Ap- 
peal, supra. 

2.  As  these  articles  were  such  property  as  could  have  been  taken 
by  the  landlord  upon  a  distress  for  rent  under  his  lease  with  the 
waiver  of  exemption,  he  is  entitled  to  receive  his  rent  as  a  prior 
claim  out  of  the  proceeds  of  the  fixtures,  notwithstanding  his  fail- 
ure to  have  made  a  levy  either  before  or  after  the  filing  of  the  peti- 
tion in  bankruptcy,  he  having  proved  his  claim  before  the  referee. 
In  re  Hayward  (D.  C.)  130  Fed.  720;  In  re  Duble  (D.  C.)  117  Fed. 
796;  Barnes'  Appeal,  76  Pa.  60;  Wickey  v.  Eyster,  68  Pa,  601; 
Moss'  Appeal,  36  Pa.  162. ' 

3.  Both  the  bankrupt  and  his  assignee  of  the  exemption  have  a 
right  to  contest  any  claim  upon  a  fund  in  which  either  claim  to  have 
an  interest  which  may  be  affected  by  the  allowance  of  the  claim. 
They  may  not  successfully  contest  it,  but  they  cannot  be  deprived 
of  hearing. 

There  was  a  separate  certificate  of  the  referee  on  the  question  of 
the  right  of  the  bankrupt  to  claim  his  exemption  out  of  the  pro- 
ceeds of  the  sale,  and  as  to  whether  he  had  abandoned  his  exemp- 
tion by  assigning  it  to  a  third  party.  The  referee  held  that  the  as- 
signment to  Byron  was  a  waiver  or  an  abandonment  of  the  right  to 
exemption,  and  the  fund  remained  to  the  general  creditors.  The  pe- 
tition of  the  bankrupt  for  an  allowance  of  exemption  of  $300  out 
of  the  proceeds  of  the  bar  fixtures  was  dismissed  by  him. 

For  the  reasons  stated  in  this  opinion,  both  orders  of  the  referee 
are  approved. 


RANDOLPH  v.  WHITB  et  aL 

(Glrcnit  Ooort,  W.  D.  Ttoas,  Waco  DiylsloxL    March  8,  lOOflL) 

No.  261. 

L  Homestead— BzxuFnoR— Rights  of  Children. 

Under  Rev.  St  Tex.  1895,  art  2046,  proyldlnc  that  It  shall  be  the  dnty 
of  the  court  to  set  apart  for  the  use  and  benefit  of  the  widow,  minor  chil- 
dren, and  unmarried  daughters  remaining  with  the  family  of  the  deceased 
all  such  property  as  may  be  exempt  from  execution  by  the  Constitution 
and  laws  of  the  state,  with  the  exception  of  an  exemption  of  one  year's 
supply  of  provisions,  on  the  death  of  a  person  leaving  three  unmarried 
daughters  surviving,  living  with  him  at  the  time  as  a  part  of  his  family, 
the  homestead  which  he  then  occupied  descended  to  and  vested  in  such 
daughters  and  the  other  surviving  children,  free  from  the  father's  debts. 
[Ed.  Note. — ^For  cases  in  point,  see  voL  25,  Cent  Dig.  Homestead,  §  272.J 

2.  8A1£»— ADHINISTBATION— NSCESSITT. 

Such  homestead  being  exempt  ftom  forced  sale  to  satisfy  the  father's 
debts,  no  administration  was  necessary  to  render  the  exemption  effectual. 

8l  Same— Statutes— Validitt. 

Rev.  St  Tex.  1886,  art  2040,  authorizing  th«  probate  court  to  set  aside 
property  exempt  from  forced  sale  to  the  widow,  minor  children,  and  un- 
married daughters  remaining  with  deceased's  family,  is  not  repugnant 
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to  Const  art  It),  |  62»  declarlnf  that  on  tii«  death  «f  hQittand  or  wiftF 
or  both  the  homestead  shall  deacend  and  Test  aa  other  real  property*  bat 
shall  not  be  partitioned  among  the  heirs  during,  the  life  of  the  aurriYing 
husband  or  wife,  or  so  long  as  the  survivor  may  elect  to  use  or  occupy 
the  same  aa  a  homestsad,  or  aathe  guardian  of  the  minor  children  of  th» 
deceased  may  be  permitted,  under  order  of  the  proper  court  having  jo* 
nadictioa,  to  oocopy  the  aameu 

In  Equity. 

The  complainant  filed  a  bill  in  thia  cauae  to  subject  a  tract  of  real  estate 
tc  the  payment  of  a  judgment  which  he  had  recoyered  in  the  United  Statea 
Circuit  Court  for  the  Northern  District  of  Texaa  against  Sam  White,  Sr. 
The  cause  haa  been  submitted  to  the  court  on  the  pleadings  and  the  followtog 
stipulation  of  counsel:  ''For  the  purpose  of  submitting  this  cause  for  deter^ 
mination  upon  bill  and  answer  it  ia  agreed  that  the  following  facta  are  to 
be  considered  in  the  record:  (1)  The  complainant  had  a  valid  and  subsiating 
Judgment  against  Sam  White,  Sr.,  at  the  time  of  his  death,  rendered  in  the 
Circuit  Court  of  the  United  Statea  for  ^e  Northern  District  of  Texaa,  at 
Dallas,  Texas,  and  more  than  $25,000  of  said  Judgment  is  still  unsatlafled. 
(2)  That  Sam  White^  Sr.,  died  intestate  and  insolvent  about  May  8,  1894, 
leaving  as  his  children  and  heira  at  law  the  defendants  in  this  cause,  to  wit, 
Fannie  Wataon,  now  a  married  woman,  Sam  White,  Jr.,  Paris  White,  Willie 
Sullivan,  now  a  married  woman,  and  Edna  White,  an  unmarried  woman;  all 
of  aaid  children  being  of  age  at  the  date  of  the  death  of  Sam  White,  Sr.,  who, 
for  the  purposes  of  this  suit  in  equity,  it  is  admitted  died  seised  and  possessed 
of  no  real  property  except  his  homestead  and  an  immaterial  amount  of  per- 
sonal  property  exempt  ftom  execution.  (8)  The  property  involved  in  thia 
suit  was  the  homestead  of  Sam  White,  Sr.,  and  his  children  tar  many  years 
prior  to  the  date  of  his  death.  The  wife  of  Sam  White,  Sr.,  died  many  yeara 
prior  to  the  date  of  his  death,  and  at  the  time  of  his  death  the  homestead 
was  occupied  by  himself  and  his  three  daughters  above  mentioned,  who  were 
all  then  unmarried.  (4)  Executions  were  issued  upon  said  Judgment  and  the 
land  in  controversy  was  sold  under  th^  same  prior  to  the  death  of  Sam  Whiter 
Sr.,  and  subsequent  to  the  death  of  Sam  White,  Sr.  (5)  No  guardianship  pro- 
ceedings were  ever  taken  as  to  the  estate  of  any  of  said  children,  and  no 
administration  has  ever  been  had  upon  the  estate  of  Sam  White,  Sr.  (€) 
Since  the  death  of  Sam  White,  Sr.,  the  property  in  question  has  been  occupied 
by  said  daughters  until  they  married,  and  ia  now  occupied  by  I<dna  White, 
the  sole  unmarried  daughter.  (7)  The  sole  question  to  be  determined  in  this 
cause  is  whether  or  not  the  said  property  descended  to  any  or  all  of  the  heira 
of  Sam  White,  Sr.,  charged  with  the  debt  in  question,  or  whether,  because 
of  the  occupancy  of  the  same  by  unmarried  daughters  after  the  death  of  Sam 
White,  Sr.,  the  property  is  free  from  claim  of  complainant  aa  a  creditor  of 
Sam  White,  Sr.'' 

Boynton  &  Boynton,  for  complainant. 
Clark  &  Bolinger,  for  defendants. 

MAXEY,  District  Judge  (after  stating  the  facts).  After  a  careful 
examination  of  the  decisions  of  the  Supreme  Court  of  this  state,  the 
court  has  reached  the  following  conclusions,  based  upon  the  proof 
as  embodied  in  the  stipulation  of  counsel : 

1.  Upon  the  death  of  Sam  White,  Sr.,  there  being  three  unmarried 
daughters  at  that  time  living  with  him  as  a  part  of  the  family,  the 
homestead,  then  occupied  by  the  father  and  three  unmarried  daugh- 
ters, descended  to  and  vested  in  such  daughters  and  other  surviving 
children  of  the  deceased  father.  Rev.  St  Tex.  1895,  art.  2046; 
Childers  v.  Henderson,  76  Tex.  664,  13  S.  W.  481 ;  Zwememann  v. 
Von  Rosenberg,  76  Tex.  622, 13  S.  W.  485.  See,  also,  Roots  v.  Rob- 
ertson, 93  Tex.  365,  65  S.  W.  308. 
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2.  Under  the  facts  of  this  case  the  children  of  the  deceased  father 
inherited  the  property  mentioned  free  from  the  ancestor's  debts. 
See  authorities  above. 

3.  The  homestead  being  exempt  from  forced  sale  to  satisfy  the 
ancestor's  debts,  there  was  no  necessity  for  administration  to  ren- 
der the  exemption  effectual.  Childers  ▼.  Henderson,  76  Tex.  664, 
13  S.  W.  481. 

4.  Article  2046  of  the  Texas  Revised  Statutes  of  1896,  which  au- 
thorizes the  probate  court  to  set  aside  property  exempt  from  forced 
sale,  etc.,  to  the  widow,  minor  children,  and  unmarried  daughters 
remaining  with  the  family  of  the  deceased,  is  not  repugnant  to  ar- 
ticle 16,  §  52,  of  the  Constitution  of  the  state,  which  is  in  the  follow- 
ing words: 

^'On  the  death  of  the  husband  or  wife,  or  both,  the  homestead  shall  descend 
and  Test  In  like  manner  as  other  real  property  of  the  deceased,  and  shall  be 
governed  by  the  same  laws  of  descent  and  distribation,  but  it  shall  not  be 
partitioned  among  the  heirs  of  the  deceased  during  the  life  time  of  the  sur- 
viying  husband  or  wife,  or  so  long  as  the  surviyor  may  elect  to  use  or  occupy 
the  same  as  a  homestead,  or  so  loug  as  the  guardian  of  the  minor  children  of 
the  deceased  may  be  permitted,  under  the  order  of  the  proper  court  having 
the  Jurisdiction,  to  use  and  occupy  the  same." 

The  fact  that  the  statute  goes  a  step  further  than  the  Constitu- 
tion in  directing  the  probate  court  to  set  aside  the  exempt  property 
to  unmarried  daughters,  who  are  not  named  in  article  16,  §  52,  of 
the  Constitution,  does  not  render  the  statute  obnoxious  to  the  ob- 
jection that  it  is  repugnant  to  that  instrument.  In  deciding  the 
case  of  Childers  v.  Henderson,  supra,  the  Supreme  Court  of  Texas 
necessarily  held  the  statute  to  be  constitutional,  and  that  ruling  is 
binding  upon  this  court.  See,  also,  Zwernemann  v.  Von  Rosenberg, 
supra.  It  may  be  stated  in  this  connection  that  there  is  nothing  in- 
consistent with  this  view  in  the  later  case  of  Roots  v.  Robertson, 
supra.  Indeed,  in  that  case— 93  Tex.,  at  pages  372,  373,  66  S.  W., 
at  page  310 — ^it  is  expressly  held  that  ''the  constituents  of  a  family 
who  are  entitled  to  the  homestead  and  other  exempted  property 
upon  the  death  of  the  head  are  named  in  the  law  and  the  Consti- 
tution." 

The  answer,  therefore,  to  the  question  propounded  by  counsel  in 
the  agreed  statement  of  facts  is,  and  must  be,  under  the  decisions  of 
the  Supreme  Court  of  Texas,  that  upon  the  death  of  Sam  White, 
Sr.,  the  homestead  property  in  question  descended  to  his  children 
free  from  the  claim  of  the  complainant  as  a  creditor  of  the  deceased. 

A  decree  will  accordingly  be  entered  dismissing  the  bill  for  want 
of  equity,  at  the  cost  of  the  complainant 
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In  re  LEBBECHT. 
(District  Ck>art,  W.  D.  Texas,  Waco  Divlsloii.    March  14^  1905.) 

No.  452. 

BARKBUFTOT— RSOOTXBT  OF  PUWDS— TITLE. 

Where,  in  a  proceeding  by  a  bankrupt's  trustee  to  recorer  money  from 
the  manager  of  one  of  the  bankrupt's  stores,  the  answer,  admitted  to  be 
true,  alleged  that  prior  to  the  bankruptcy  there  were  mutual  accounts 
between  defendant  and  the  bankrupt,  and  that  defendant  applied  to  the 
payment  of  the  balance  due  him  by  the  bankrupt  for  salary  the  sum  of 
$425.52,  which  he  was  authorized  to  do  in  accordance  with  his  custom* 
and  under  an  agreement  with  the  bankrupt  when  he  undertook  the  man- 
agement of  the  business,  the  money  so  applied  did  not  belong  to  the  bank- 
rupt's estate  at  the  time  the  petition  was  filed,  and  could  not*  therefor^ 
be  recovered  in  such  proceeding. 

In  Bankruptcy. 

Rice  &  Bartlett,  for  bankrupt, 
T.  F.  Bryan,  for  trustee. 

MAXEY,  District  Judge.  On  October  8,  1904,  the  receiver  in 
this  case  filed  his  application,  alleging  that  Jerry  Knowles,  who  was 
found  in  charge  of  the  store  of  Lebrecht,  the  bankrupt,  had  collected 
and  refused  to  surrender  certain  property  of  the  bankrupt,  consist- 
ing <rf  about  $500  in  money  and  notes  and  mortgages,  not  specific- 
ally enumerated ;  and  he  prayed  J^n  order  requiring  Knowles  to  ap- 
pear and  show  cause  why  he  should  not  be  compelled  to  turn  over 
the  property  to  him,  as  receiver.  Knowles  duly  appeared,  and,  in 
reply  to  the  rule  to  show  cause,  averred,  in  brief,  that  he  was  the 
manager  of  Lebrecht's  store  which  was  located  at  Chilton,  Falls 
county,  Tex.,  and  had  authority  from  Lebrecht  to  conduct  and  man- 
age the  business,  including  the  authority  to  employ  and  pay  em- 
ployes. It  was  further  averred  that  there  were  mutual  accounts  be- 
tween him  and  Lebrecht,  and  that  on  October  3,  1904,  he  applied  to 
the  payment  of  the  balance  due  himself  by  Lebrecht  as  salary  the 
sum  of  $425.52,  leaving  a  balance  due  the  bankrupt's  estate  of  $8.93, 
which  he  admits  should  be  surrendered  to  the  receiver.  He  further 
averred  that  he  had  taken  from  L.  Livingston,  a  customer  of  the 
store,  a  duebill  for  $7.15,  and  from  Boy  Landrum  a  duebill  for 
$59.30,  and  tendered  the  same  to  the  receiver  as  the  property  of  the 
bankrupt's  estate.  The  answer  of  Knowles  further  averred  that 
he  settled  his  accoimt  with  Lebrecht  prior  to  the  filing  of  the  peti- 
tion in  bankruptcy,  and  that  his  application  of  the  moneys  as  above 
stated  in  payment  of  his  salary  was  made  in  accordance  with  his 
custom  as  manager  of  the  store,  and  pursuant  to  the  agreement  en- 
tered into  between  him  and  Lebrecht  when  he  undertook  the  man- 
agement of  the  business.  The  averments  of  Knowles'  answer  were 
admitted  by  the  receiver  to  be  true,  with  the  exception  of  a  small 
item  of  money,  not  necessary  to  be  noticed.  The  petition  on  the  part 
of  creditors  to  have  Lebrecht  adjudged  bankrupt  was  filed  October 
5, 1904,  and,  as  has  been  shown,  the  settlement  of  accounts  between 
Lebrecht  and  Knowles  was  made  October  8d,  two  days  prior  to  the 
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filing  of  the  petition.  The  referee,  upon  the  facts  as  set  out  in 
Knowles'  answer,  entered  an  order  requiring  him  to  pay  over  to 
the  receiver  "the  sum  of  $404.62,  the  amount  of  money  as  shown  by 
his  answer  to  have  been  received  by  him  on  account  of  the  bank- 
rupt herein  on  October  3d  and  4th,  and,  further,  two  duebills — one 
of  L.  Livingston,  for  $7.15,  and  one  of  Boy  Landrum,  for  $59.30 — 
within  5  days  from  this  date."  The  question  to  decide  is  whether 
the  order  of  the  referee  was  one  proper  to  be  made. 

In  passing  upon  the  question,  the  case  as  actually  made  by  the 
application  of  the  receiver  and  the  answer  of  Knowles  must  be  kept 
steadily  in  view.  What  is  that  case?  It  is  not  a  proceeding  to  set 
aside  a  preference,  nor  one  to  avoid  a  transfer  for  fraud.  But  its 
purpose  is  to  require  the  surrender  by  Knowles  of  money  and  due- 
bills  belonging  to  the  bankrupt's  estate.  The  answer  of  Knowles 
— admitted  to  be  true— shows  that  prior  to  the  filing  of  the  petition 
in  bankruptcy  he  had  settled  his  account  with  Lebrecht,  and  there- 
fore the  title  to  the  money  had  passed  from  Lebrecht  to  himself. 
Hence  the  money  did  not  belong  to  the  estate  of  the  bankrupt  at 
the  date  the  petition  in  bankruptcy  was  filed,  and,  under  the  alle- 
gations of  the  receiver's  application,  it  could  not  be  recovered. 
Whether  its  recovery  could  be  effected  by  a  proceeding  to  set  aside 
a  preference  or  avoid  a  transfer  for  fraud  need  not  now  be  decided, 
since  the  question  is  not  here  involved.  The  only  question  at  pres- 
ent determined  is  that  the  proof  fails  to  support  the  case  made  by 
the  receiver  in  his  application. 

The  order  of  the  referee,  therefore,  so  far  as  it  requires  the  pay- 
ment by  Knowles  to  the  receiver  of  $404.52,  should  be  reversed,  ex- 
cept as  to  the  sum  of  $8.93,  and  as  to  the  latter  sum  the  order  should 
be  afiirmed;  and  the  order  should  also  be  afiirmed  in  so  far  as  it 
requires  Knowles  to  surrender  to  the  receiver  the  duebill  of  L.  Liv- 
ingston for  $7.15,  and  that  of  Boy  Landrum  for  $59.30.  It  is  ac- 
cordingly so  ordered. 


THE  CITY  OP  SAN  ANTONIO. 

(District  Court,  B.  D.  Virginia.    February  23,  1009.) 

1*    BhIFPINO— INJUBISS   TO    LONOSHOBXltAN— NeOLIOBNCK— FkLLOW    SXBTAIITS. 

Plaintiff,  a  longshoreman,  was  engaged  in  the  hold  of  a  barge,  loading 
stone  buckets,  which,  when  loaded,  were  hoisted  from  the  hold  at  a  signal 
from  a  gangwayman  by  the  operator  of  a  steam  winch.  Libelant,  with 
his  partner,  had  loaded  the  bucket,  and  was  in  readiness  to  steady  it  so 
that  it  would  clear  the  hatchway,  and  so  informed  the  gangwayman, 
when  the  winchman  negligently  applied  a  full  head  of  steam,  suddenly 
matching  the  bucket  from  its  location  upward  against  the  starboard  side 
of  the  hatch,  where  it  hung  under  the  coaming  of  the  hatch,  and  then 
swung  back  to  the  port  side,  when  the  rope  broke,  and  the  bucket  fell 
on  libelant,  causing  his  injuries.  Held,  that  the  injury  was  the  result 
of  the  negligence  of  the  winchman,  who  was  not  libelant's  fellow  servant 

[Bd.  Note. — For  cases  in  point,  see  vol  34,  Cent  Dig.  Master  and  Serv- 
ant, S  492.] 

X  Baicb— Damagis. 

Libelant,  a  longshoreman,  66  years  of  age,  of  robust  health,  good  char- 
acter and  habits,  and  an  excellent  workman,  having  been  in  the  service  of 
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Iil8  emplojers  at  the  time  of  his  Injury  for  10  yean,  and  earning  from 
f2  to  ^  a  day,  waa  injured  by  the  negligence  of  a  barge  winchman,  re- 
anltfaig  In  a  fractnra  of  bla  thigh  bone.  He  was  confined  to  a  hoqE^ltal 
for  two  Diontha,  and  at  the  time  of  the  trial  was  still  compelled  to  walk 
with  cmtchea.  He  anffered  considerable  pain,  and  would  not  likely  be 
able  to  follow  hla  usual  avocation.  Held,  that  he  waa  entitled  to  an  al- 
lowance of  $1,700  against  the  barge. 

LEd.  Nota — For  cases  In  point,  see  toI.  10,  Gent  Dig.  Damages,  If  850^ 
860.] 

In  Admiralty.    Libel  to  recover  damages  for  personal  injury. 

E.  G.  Irving  and  E.  R.  Baird,  Jr.,  for  libelant. 

Martin  A.  Kyan  and  Theodorick  A.  Williams,  for  respondent. 

WADDILL,  District  Judge.  The  libelant,  Andrew  Williams,  a 
longshoreman,  was  employed  by  Dalby,  Nottingham  &  Co.,  steve- 
dores engaged  in  the  removal  of  a  cargo  of  crushed  stone  from  the 
ocean-going  barge  City  of  San  Antonio.  The  stevedores  furnished 
the  necessary  longshoremen,  consisting  of  four  laborers,  who 
worked  in  the  hold  of  the  barge,  filling  the  buckets  with  stone,  and 
a  gangwayman,  who  stood  on  the  upper  deck  of  the  barge  to  direct 
the  movements  of  the  same,  as  they  were  filled,  by  giving  notice 
of  such  fact  to  the  operator  of  the  steam  winch  used  in  raisin|^  the 
stone.  They  also  furnished  the  buckets,  ropes,  etc.,  for  the  service  in 
hand.  The  barge  furnished  the  steam  winch  or  donkey  engine  with 
which  to  raise  the  stone,  and  the  winchman  to  operate  the  same. 
On  the  morning  of  the  5th  day  of  August,  1904,  between  9  and  10 
o'clock,  while  engaged  in  the  removal  of  the  cargo  from  the  lower 
hold  of  the  after  hatch  of  the  barge,  and  before  the  stone  had  been 
entirely  moved  from  under  the  hatchways  to  the  bottom  of  the 
barge,  the  libelant,  by  reason  of  one  of  the  buckets  loaded  by  him 
with  stone  catching  under  the  coaming  of  the  hatch,  and  one  of  the 
ropes  giving  way,  sustained  serious  mjury  by  the  bucket  falling 
upon  him  and  breaking  his  left  thigh  bone. 

The  sole  question  to  be  determined  is,  whose  negligence  caused 
the  rope  to  give  way  and  the  bucket  to  fall?  In  the  evidence  there 
is  less  conflict  as  to  how  the  accident  occurred  than  is  usual  in  this 
class  of  cases.  The  libelant,  two  of  the  longshoremen,  the  gang- 
wayman, and  two  of  the  stevedores  all  testify  that  the  injury  was 
the  result  solely  of  the  negligence  and  inefficiency  of  the  operator 
of  the  winch.  After  maturely  considering  all  the  evidence,  the  con- 
clusion of  the  court  is  that  the  accident  was  brought  about  solely 
by  the  careless  and  negligent  manner  in  which  the  winchman  per- 
formed his  duty,  and  without  any  fault  or  negligence  on  the  part 
of  the  libelant.  The  barge  at  the  time  of  the  occurrence  was  fast- 
ened to  one  of  the  piers  of  the  Norfolk  &  Western  Railroad,  at  Lam- 
bert's Point,  with  her  port  side  made  fast  to  the  pier  and  her  bow 
to  the  stream.  The  libelant,  along  with  a  co-laborer,  was  working 
on  the  port  or  inside  side  of  the  hatch,  filling  the  buckets,  which 
carried  some  1,200  pounds  of  stone,  from  that  side ;  and  two  other 
longshoremen  were  engae^ed  on  the  opposite,  or  outer,  side  of  the 
hatchway,  filling  the  buckets  on  that  side.  The  libelant,  with  his 
partner,  had  loaded  the  bucket,  from  the  fall  of  which  he  sustained 
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bis  injury,  on  the  inward,  or  port,  side  of  the  vessel,  and  was  in 
readiness  to  steady  the  same  so  that  it  would  clear  the  hatchway 
of  the  vessel ;  and  he  informed  the  g^angwayman  of  the  fact,  who,  in 
turn,  in  the  regular  way,  notified  the  winchman;  and,  instead  of 
the  latter  putting  on  the  steam  gradually  and  cautiously,  he  applied 
a  full  head  of  steam,  suddenly  snatching  the  bucket  from  its  loca- 
tion, upwards,  and  violently  against  the  starboard  side  of  the  hatch, 
where  it  hung  under  the  coaming  of  the  hatch,  swung  back  against 
the  port  side,  when  the  rope  by  which  it  was  suspended  gave  way, 
and  the  bucket  fell  upon  the  libelant,  causing  the  injuries  sued  for. 

Respondent  does  not  claim  that  the  winchman,  the  barge's  repr^e- 
sentative,  and  the  longshoreman  injured,  the  emplov6  of  the  steve- 
dores, are  fellow  servants  (The  Lisnacrieve  [D.  C.]  78  Fed.  570; 
The  Slingsby  [D.  C]  116  Fed.  227;  Id.,  120  Fed.  749,  67  C.  C.  A. 
52;  The  Gladestry,  124  Fed.  112;  Id.,  128  Fed.  691,  63  C.  C.  A. 
198;  The  Elton  [D.  C]  131  Fed.,  562),  but  insists  that  the  accident 
arose  through  the  negligence  of  the  gangwayman,  who,  it  is  con- 
tended, is  a  fellow  servant  of  the  longshoreman.  Conceding  that 
the  latter  proposition  is  true,  it  does  not  avail  to  relieve  the  respond- 
ent from  liability  in  this  case ;  since  the  evidence  clearly  establishes 
that  the  negligence  of  the  winchman,  the  barge's  representative,  and 
not  that  of  the  gangwayman  (if,  indeed,  the  latter  was  guilty  of  neg- 
ligence at  all,  which  does  not  appear),  brought  about  this  accident. 

It  follows  from  what  has  been  said  that  the  libelant  is  entitled  to 
recover  in  this  action  for  the  damages  sustained  by  him,  and  the 
remaining  question  to  be  determined  is  the  amount  to  be  allowed, 
which  in  this  as  in  all  other  cases  is  a  difficult  and  delicate  one, 
as  such  different  and  varied  considerations  enter  therein.  Libelant 
is  56  years  of  age,  of  robust  health,  good  character,  and  good  habits ; 
an  excellent  workman,  having  been  in  the  service  of  his  then  em- 
ployers some  10  years,  and  earned  from  $2  to  $3  per  day.  The  in- 
jury sustained  was  a  very  serious  one,  from  which  he  has  not  been 
able,  and  is  not  likely  again  to  be  able,  to  follow  his  usual  avocation. 
He  was  in  the  hospital  some  two  months,  and  suffered  consider- 
ably, and  still  walks  with  the  aid  of  crutches.  From  the  whole 
facts  it  is  believed  that  an  allowance  of  $1,750  is  reasonable,  and  a 
decree  may  be  entered  for  that  sum. 


POWELL  v.  UNITED  STATES. 
(Circuit  Court,  W.  D.  New  York.    January  30,  1905.) 

1.   InTEBNAL    RBYBNUS  —  Rebates  —  RUIiES    and    REGUIiATIONS—REASONABLB- 

NESS. 

The  rules  and  regulations  prescribed  by  tbe  Commissioner  of  Internal 
Revenue  on  April  28,  1902,  providing  for  claims  for  rebate  of  taxes  paid 
on  manufactured  tobacco  and  snuff,  as  authorized  by  Act  April  12,  19C^ 
c.  500,  §  3,  32  Stat.  96  [U.  S.  Oomp.  St.  Supp.  1903,  p.  277],  are  not  ob- 
jectionable for  unreasonableness. 

Z  Sams— NoNOOMFLiANOB. 

A  bankrupt's  trustee  was  not  entitled  to  recover  rebates  of  Internal 
revenue  on  tobacco  and  snuff  manufactured  by  the  bankrupt,  as  au- 
135F.— W 
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^  thorlzed  by  Act  April  12,  1902,  c.  500,  S  S,  S2  Stat  06  [U.  8.  Comx^ 
St  Supp.  1903,  p.  277],  where  there  was  evidence  tending  to  show  timt 
the  bankrupt's  claim  was  fraudulent  and  there  was  a  failure  to  comply 
with  the  rules  and  regnlatioiui  prescribed  therefor  by  the  OommisBioner 
of  Internal  Reyenue. 

^  Action  to  Recover  Rebate  of  Taxes  Paid  on  Tobacco. 

Vincent  H.  Riordan,  for  plaintiflE. 
Charles  H.  Brown,  U.  S.  Atty. 

HAZEL,  District  Judge.  The  controverted  questions  submitted  for 
decision  are,  first,  whether  the  rules  or  regulations  prescribed  by  the 
Commissioner  of  Internal  Revenue  on  April  28,  1902,  providing  for 
daims  for  rebate  under  Act  April  12,  1902,  c.  600,  §  3,  32  Stat.  96 
[U.  S.  Comp.  St.  Supp.  1903,  p.  277],  of  taxes  paid  on  manufactured 
tobacco  and  snuflF,  are  unreasonable;  and,  second,  whether  the  bank- 
rupts complied  with  such  regulations  in  preparing  and  filing  their 
claim.  The  evidence  given  to  show  the  manner  in  which  the  inventory 
of  stock  was  made  by  the  claimants  and  their  witnesses  need  not  be 
repeated  here.  Special  findings  of  fact  have  been  made  that  the  plain- 
tiff failed  to  prove  the  claim  for  drawback.  The  authority  to  adopt 
such  rules  and  regulations  and  to  prescribe  and  furnish  printed  forms 
as  may  be  necessary  to  carry  the  statute  into  effect  is  not  questioned. 
A  careful  reading  of  the  prescribed  regulations  for  making  the  in- 
ventory of  stock  discloses  no  insurmountable  difficulty  or  hardship  in 
conforming  to  the  requirements.  Nor  is  the  rule  perceptibly  unrea- 
sonable or  oppressive.  Its  adoption  undoubtedly  was  to  facili- 
tate carrying  out  the  drawback  provision  and  to  prevent  frauds.  The 
trend  of  the  adjudicated  cases,  to  which  attention  was  directed  on  the 
argument,  is  to  the  effect  that  a  remission  of  a  tax  such  as  this  can 
Qjily  be  secured  by  a  compliance  with  the  reasonable  exactions  of  the 
official  empowered  by  act  of  Congress  to  carry  out  the  rebate  law. 
Farrell  v.  The  United  States,  99  U.  S.  221,  25  L.  Ed.  321 ;  MorriU 
V.  Jones,  106  U.  S.  466,  1  Sup.  Ct.  423,  27  L.  Ed.  267;  Campbell  v. 
The  United  States,  107  U.  S.  407,  2  Sup.  Ct  759,  27  L.  Ed.  592; 
Pascal  et  al.  v.  Sullivan,  Collector,  etc.  (C.  C.)  21  Fed.  496.  Whether 
the  rules  and  regulations  must  be  strictly  complied  with  or  to  a  reason- 
able extent  only,  need  not  be  decided.  The  elicited  proofs  show  a 
failure  to  even  reasonably  conform  to  the  requirements.  The  sugges- 
tion that  the  claim  of  the  bankrupts  is  fraudulent,  and  that  much  of 
the  tobacco  claimed  to  have  been  inventoried  in  the  manner  indicated 
was  never  in  their  possession,  is  inferentially  supported  by  the  failure 
of  the  trustee  in  bankruptcy  to  find  the  property  after  his  appointment 
The  difference  between  the  amount  of  tobacco  mentioned  in  the  in- 
ventory and  that  actually  accounted  for  is  so  great  as  to  confirm 
such  inferences.  Moreover,  the  witnesses  do  not  pretend  that  the 
inventory  was  made  in  accordance  with  the  instructions  of  the  Com- 
missioner of  Internal  Revenue.  The  regulations  prescribed  by  the 
commissioner  are  not  unreasonable.  The  failure,  therefore,  of  the 
bankrupts  to  conform  to  the  governing  rules  and  regulations  is  not 
'  satisfactorily  explained. 

The  defendant  may  have  judgment  dismissing  the  complaint 
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In  re  DRAYTON. 

(District  Conrt,  B.  D.  WlBconaln.    NoTember  10,  1904.) 

1.  Bankbuftct — Powers  of  Refebee — ^Adverse  Claims  to  Pbopebtt. 

A  referee  in  bankruptcy  has  authority  to  entertain  and  consider  the 
claim  of  an  interrening  petitioner  to  property  or  its  proceeds  In  the 
hands  of  a  trustee,  alleged  to  be  the  property  of  the  petitioner,  and  not 
of  the  estate  in  bankruptcy. 

In  Bankruptcy.  On  question  certified  by  the  referee,  in  substance, 
whether  his  general  authority  as  referee  extends  to  the  consideration 
of  an  intervening  petitioner's  claim  to  specific  property  or  proceeds  in 
the  hands  of  the  trustee,  alleged  to  be  the  property  of  the  petitioner, 
and  not  of  the  estate  in  bankruptcy. 

Durant,  Price  &  G)wen,  for  petitioners, 
W.  E-  Burke,  for  trustee. 

SEAMAN,  District  Judge.  While  the  early  decisions  tinder  the 
bankruptcy  act  appear  to  have  raised  doubts  upon  the  question  thus 
certified,  I  am  satisfied  that  any  doubt  is  cleared  by  the  later  rulings  of 
the  Circuit  Court  of  Appeals,  and  finally  by  the  Supreme  Court,  so  that 
the  question  can  be  answered  unhesitatingly  in  the  affirmative. 

The  opinion  of  Judge  Sanborn,  for  the  Circuit  Court  of  Appeals, 
Eighth  Circuit,  in  Re  Rochford,  69  C.  C.  A.  388,  124  Fed.  182,  is  not 
only  directly  in  point,  but  exhaustive  and  convincing;  and  recently 
like  view  is  upheld  by  the  Supreme  Court  in  Hewit  v.  Berlin  Machine 
Works,  194  U.  S.  296,  300,  24  Sup.  Ct.  690,  48  L.  Ed.  986,  respecting 
a  controversy  analogous  both  in  practice  and  principle  with  the  case  at 
bar.  See,  also,  Holden  v.  Stratton,  191  U.  S.  116,  117,  24  Sup.  Ct  46, 
48  L.  Ed.  116,  and  Burleigh  v.  Foreman  (1st  Cir.)  125  Fed.  217,  218, 
60  C.  C.  A.  109.  So  in  recent  decisions  the  Circuit  Court  of  Appeals 
for  this  circuit  recognizes  the  rule  thus  stated  (In  re  Antigo  Screen 
Door  Co.,  69  C.  C.  A.  248,  262,  123  Fed.  249 ;  In  re  Rodgers,  60  C. 
C.  A.  667,  676,  125  Fed.  169 ;  In  re  J.  C.  Winship  Company,  66  C.  C. 
A.  46,  47,  120  Fed.  93),  which  is  substantially  this :  That  settlement 
of  title  to  or  claims  against  specific  property  in  the  hands  of  the  trustee, 
as  purported  assets  of  the  estate,  is  one  of  the  "proceedings  in  bank- 
ruptcy" mentioned  in  section  23  of  the  act  (Act  July  1,  1898,  c  641,  30 
Stat  652,  663  [U.  S.  Comp.  St.  1901,  p.  3431]),  as  there  distinguished 
from  separate  controversies  at  law  and  in  equity"  between  "trustees, 
as  such,  and  adverse  claimants,  concerning  the  property  acquired  or 
claimed  by  the  trustees.  The  property  or  proceeds  in  question  in  the 
present  case  is  in  the  hands  of  the  trustee,  in  custodia  legis,  and  the 
bankruptcy  court  is  necessarily  vested  with  both  power  and  duty  to 
determine  all  rights  therein,  upon  proper  notice,  as  "controversies  in 
relation  thereto,"  vide  section  2,  subd.  7,  of  the  act  (Act  July  1,  1898, 
c.  641,  30  Stat.  646,  646  [U.  S.  Comp.  St.  1901,  p.  3421]);  no  incon- 
sistent provision  appearing  elsewhere.  It  would  be  anomalous  indeed 
if  the  act  were  interpreted  to  deprive  the  tribunal  of  such  jurisdiction 
as  a  court  of  bankruptcy  in  possession  of  the  res. 

Section  38,  subd.  4   (Act  July  1,  1898,  c.  641,  30  Stat.  566  [U.  S» 
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Comp.  St.  1901,  p.  3436]),  confers  upon  the  referees  power  to  "perform 
such  part  of  the  duties,  except  as  to  questions  arising  out  of  the  appli- 
cation of  bankrupts  for  compositions  and  discharges,  as  are  by  this  act 
conferred  on  courts  of  bankruptcy  and  as  shall  be  prescribed  by  rules 
or  orders  of  the  courts  of  bankruptcy  of  their  respective  districts,  ex- 
cept as  herein  otherwise  provided";  and  general  order  12  (32  C.  C. 
A.  xvi,  89  Fed.  vii)  directs  that  all  proce^ings  after  reference,  "ex- 
cept such  as  are  required  by  the  act  or  by  general  orders  to  be  had 
before  the  judge,  shall  be  had  before  the  referee."  No  provision  of 
the  act,  general  orders,  or  rule  of  this  court  requires  claims  of  this 
nature  to  be  primarily  heard  before  the  judge,  and  the  jurisdiction  of 
the  referee  to  that  end  appears  to  be  undoubted.  The  question  certi£^ 
is  so  answered. 


THB  ALNWICK. 

(District  Ck>ixrt,  D.  Massachusetts.    February  28,  1909.) 

No.  1.57a 

Bhippinq— Damaqb  to  Oabgo— Tims  ov  Deliwbt. 

A  proTlsion  of  a  bill  of  lading  requiring  the  consignee  to  be  ready  to 
receive  the  cargo  as  soon  as  the  vessel  was  ready  to  unload,  in  default 
of  which  she  was  authorized  to  land,  warehouse,  or  lighter  the  same  at 
the  consignee's  risk,  does  not  relieve  her  from  liability  for  damages  aris- 
ing from  her  failure  to  reasonably  protect  perishable  goods  landed  on  a 
dock  upon  a  claim  of  delivery,  where  she  refused  to  permit  the  consignee's 
agents  to  remove  them,  although  having  no  claim  thereon  for  freight 

In  Admiralty.    Suit  to  recover  for  damage  to  cargo. 

Carver  &  Blodgett,  for  libelant 

Convers  &  Kirlin  and  Charles  R.  Hickox,  for  claimant 

LOWELL,  District  Judge.  This  was  a  libel  by  one  Pastene  against 
the  steamer  Alnwick  for  damage  to  a  consignment  of  garlic.  The  sev- 
•enth  clause  of  the  bill  of  lading  reads  as  follows : 

''Simultaneously  with  the  Ship  being  ready  to  unload  the  above-mentioned 
Goods,  or  any  part  thereof,  the  Consignee  of  the  said  Goods  is  hereby  bound 
to  be  ready  to  receive  the  same  from  the  Ship's  side,  either  on  the  Wharf  or 
Quay  at  which  the  Ship  may  lie  for  discbarge,  or  into  Lighters  provided  with 
a  sufflcient  number  of  men  to  re<reive  and  stow  the  said  Goods  therein,  and  in 
default  thereof,  the  Master  or  Agent  of  the  Ship,  and  the  Ck)llector  of  above 
port  are  hereby  authorized  to  enter  the  said  Goods  at  the  Customhouse,  and 
land,  warehouse,  or  place  them  In  Lighter,  without  notice  to  and  at  the  risk 
and  expense  of  the  said  Consignee  of  the  Goods  after  they  leave  the  I>eck  of 
the  Ship.  The  Collector  of  the  Port  of  Discharge  being  hereby  authorized  to 
grant  a  general  order  for  discharge  immediately  after  entry  of  the  Ship. 
Steamer  to  work  at  night  if  required  by  Owners,  Steamer  paying  any  extra 
expense  incurred  thereby." 

The  garlic  was  shipped  at  Naples  in  good  condition,  and  arrived 
in  good  condition  at  Boston.  I  find  that  it  was  landed  on  the  wharf 
between  December  30,  1903,  and  January  1,  1904.  Probably  it  was 
all  out  of  the  ship  on  Thursday,  December  31st,  but  I  am  inclined  to 
think  it  was  not  sorted  for  delivery  until  January  2d.  At  the  time 
it  was  actually  placed  on  the  wharf  the  thermometer  was  about 
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freezing,  but  on  Saturday,  January  2d,  the  thermometer  fell  below 
zero,  and  the  garlic  was  frozen,  as  I  find,  on  the  afternoon  of  that 
day.  I  find  that  the  garlic  was  put  in  a  place  which,  without  further 
protection,  was  unsuitable  for  the  deposit  of  perishable  articles,  un- 
less the  same  were  to  be  removed  immediately  and  without  an  inter- 
vening night.  It  follows  that,  if  the  delay  in  removal  be  chargeable 
to  the  vessel,  then  the  vessel  is  liable  for  the  damage  caused  by  its 
negligence. 

1  find  that  Pastene's  teamsters  went  on  Saturday  to  take  away 
the  garlic,  and  that  delivery  was  then  refused  them  by  Dwyer,  a 
shipping  clerk,  who  represented  the  Alnwick,  because,  as  Dwyer 
said,  the  garlic  had  not  yet  been  weighed  by  the  customs  officers. 
Dwyer  denied  this  refusal,  though  not  very  strongly.  Having  heard 
the  witnesses,  I  believe  the  teamsters.  As  indicating  the  control 
assumed  by  the  ship,  it  is  to  be  noted  that  on  Monday,  January  4th, 
delivery  was  again  refused  Pastene's  teamsters  unless  they  would 
give  a  receipt  for  garlic  in  good  condition.  If  the  vessel  refused 
delivery  at  any  time  to  the  consignee,  the  refusal  must  have  been 
based  upon  a  supposed  right  to  possess  and  control  the  garlic.  If 
the  garlic  was  then  in  the  possession  and  control  of  the  vessel,  it  had 
not  then  been  so  placed  at  the  disposition  of  the  consignee  as  to 
free  the  vessel  from  the  duty  of  exercising  reasonable  care  in  its 
keeping.  If  the  vessel  intended  to  set  up  a  delivery  of  the  cargo 
made  in  accordance  with  article  7  of  the  bill  of  lading,  it  could. not 
retain  possession  of  cargo  on  which  there  was  no  claim  for  freight, 
nor  could  it  hinder  the  consignee  from  dealing  with  it.  If  the  cus- 
toms officers  objected  to  the  removal,  they  might  interfere,  but 
the  vessel  is  not  protected  by  playing  the  customs  officer.  If  the 
law  placed  upon  the  vessel  the  duty  of  hindering  delivery  before 
weighing,  then  the  law  prevented  the  vessel  from  complying  with 
the  conditions  of  article  7  until  after  weighing,  and  therefore  the 
vessel  was  left  subject  to  a  carrier's  ordinary  duties.  Article  7  gives 
a  vessel  no  right  to  let  the  cargo  freeze,  while  excluding  the  con- 
signee from  its  control.  The  deposition  of  Hall  was  taken  after 
the  trial,  without  leave  of  court,  and  is  excluded,  of  course. 

Decree  for  the  libelant  for  $307.77  and  costs. 


In  re  EBEFBB. 

(DlBtrict  Oonrt,  W.  D.  New  Tork.    February  20,  1905.) 

No.  1,788. 

L  BARKBXjrroT— I>I80HABG1^— Failvbb  to  Kbsp  Books  ov  Aooottiw. 

Failure  of  a  bankrupt  who,  in  addition  to  teaching,  was  the  agent  of 
a  small  estate,  consisting  of  a  farm,  to  keep  regular  books  of  aoconnt  or 
memoranda  of  his  transactions,  is  not  ground  for  refusing  him  a  dis- 
charge^ it  not  being  shown  such  failure  was  with  intent  to  conceal  his 
financial  condition  to  defraud  his  creditors. 

[Ed.  Note/— For  cases  In  point,  see  vol  6,  dent  Dig.  Bankmptcx,  H 
1S2-767J 
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X  Saic»— Ck)NCEAiJCEirr  ov  Pbofebtt— Bubden  ov  Pboov. 

The  burden  of  proving  fraudulent  concealment  of  assets  by  a  bank- 
rupt, because  of  which  a  discharge  should  be  refused  him,  la  on  the 
objecting  creditor. 

[Ed.  Note. — ^For  cases  in  point,  see  vol  e,  Cent  Dig.  Bankruptcy,  i  720.] 

In  Bankruptcjr.  Motion  to  confirm  report  of  special  master  upon 
hearing  of  certain  specifications  filed  in  opposition  to  the  bankrupt's 
discharge. 

Reed  &  Shutt,  for  bankrupt. 

Smith  &  Hebbard,  for  objecting  creditor. 

HAZEL,  District  Judge.  The  evidence  indicates  that  the  bank- 
rupt did  not  keep  books  of  account  prior  to  his  bankruptcy.  He 
was  not  engaged  in  carrying  on  business  or  conducting  any  mer- 
cantile pursuit.  His  vocation  was  that  of  a  school-teacher,  though 
he  also  acted  as  aeent  for  a  small  estate,  consisting  of  a  farm  in 
Yates  county,  to  which  his  wife  was  one  of  three  heirs.  The  bank- 
rupt collected  the  rent,  paid  the  taxes  and  expenses  of  the  farm, 
and  divided  the  surplus  between  the  heirs.  His  failure  to  keep 
regular  books  of  account  or  memoranda  of  his  transactions  as 
custodian  of  the  income  from  the  farm  does  not  justify  withholding 
his  discharge.  If  the  evidence  indicated  a  failure  to  keep  books  of 
account  with  intent  to  conceal  his  financial- condition  with  the  object  of 
defrauding  his  creditors,  a  different  question  would  be  presented.  The 
proofs  to  which  my  attention  is  directed  do  not  clearly  show  such  an 
intention.  True,  tfie  fact  that  there  is  but  a  single  creditor — ^the  op- 
posing creditor;  that  there  was  a  mixing  of  moneys  owned  by  the 
bankrupt  and  his  wife,  and  a  withdrawal  of  deposits  in  banks,  and  a 
redepositing  thereof  solely  in  his  wife's  name — ^are,  perhaps,  colorable 
and  suspicious  circumstances.  The  burden,  however,  of  proving 
fraudulent  concealment  of  property  or  assets  is  upon  the  objecting 
creditor.  In  re  Chamberlain  (D.  C.)  125  Fed.  629;  In  re  Hamilton 
(D.  C.)  133  Fed.  823.  The  special  master  heard  the  bankrupt  testify, 
and  is  better  able  than  this  court  to  judge  of  the  trutlifulness  and 
credibility  of  his  evidence.  His  finding  upon  the  facts  has  great 
weight,  and  this  court  is  not  prepared  to  hold  that  his  conclusions  were 
mistaken.  This  determination  applies  generally  to  the  facts  on  all  the 
grounds  urged  in  opposition  to  the  discharge. 

The  report  of  the  special  master  is  affirmed. 


In  re  HADDEN  RODEB  00. 

(District  CJourt,  B.  D.  Wisconsin.    November  28,  1904.) 

Bankbuptct  —  JuBisDicrioN  OF  Bankbuptcy  Ooubt  —  Advebsb  Olaiic  Ta 
Pboperty. 

A  petition  filed  In  a  bankruptcy  proceeding  by  an  adverse  claimant  of 
property  which  Is  also  claimed  by  the  trustee  as  a  part  of  the  bankrupt's 
estate,  to  determine  the  ownership  thereof,  presents  a  controyersy  In  re- 
lation to  the  estate  of  which  the  court  of  bankruptcy  Is  given  jurisdic- 
tion by  Bankr.  Act  July  1*  1898,  c.  541,  |  2,  subd.  7,  80  Stat  545  [U.  & 
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Comp.  8t  1901,  p.  S420] ;  and,  the  adverse  claimant  having  volnntarilj 
Invoked  such  Jurisdiction,  no  objection  thereto  can  be  raisea  by  tne  U'\j»" 
tea 

In  Bankruptcy. 

On  review  of  the  order  of  the  referee  taking  jurisdiction  of  a  controversy 
presented  on  behalf  of  the  Merchants*  &  Miners'  Bank,  as  petitioner,  claim- 
ing ownership  of  certain  shares  of  mining  stock  by  purchase  for  the  bank, 
through  the  bankrupt ;  such  shares  being  in  the  hands  of  the  secretary  of  the 
mining  company  for  delivery  to  the  owner.  It  is  alleged  that  such  secretary 
refuses  to  deliver  i)os8ession  without  consent  of  the  trustee  in  bankruptcy, 
who  claims  title  or  interest  therein  for  the  estate ;  and  the  relief  sought  is, 
in  effect,  determination  of  the  ownership  as  between  the  petitioner  and  the 
trustee.  The  trustee  raises  objection  that  such  controversy  ia  not  within  tbm 
bankruptcy  jurisdiction. 

Bloodgood,  Kemper  &  Bloodgood,  for  petitioner.  ' 

W.  A.  Hayes  and  Turner,  Pease  &  Turner,  for  trustee. 

SEAMAN,  District  Judge  (after  stating  the  facts).  The  ques- 
tion of  jurisdiction  thus  presented  impresses  me  as  free  from  diffi- 
culty, under  the  entire  line  of  decisions  by  the  Supreme  Court  in 
reference  to  the  bankruptcy  jurisdiction  conferred  by  the  present 
act,  from  Bardes  v.  Hawarden  Bank,  178  U.  S.  524,  20  Sup.  Ct 
1000,  44  L.  Ed.  1175,  to  Hewit  v.  Berlin  Mach.  Works,  194  U.  S. 
296,  24  Sup.  Ct.  690,  48  L.  Ed.  986,  inclusive.  The  subject-matter 
of  the  petition  is  the  title  to  or  interest  in  property  claimed  by  the 
trustee  as  part  of  the  estate,  and  "controversies  in  relation  thereto, 
except  as  herein  otherwise  provided,"  are  expressly  declared  by 
Bankr.  Act  July  1,  1898,  c.  541,  §  2,  subd.  7,  30  Stat.  645  [U.  S. 
Comp.  St.  1901,  p.  3420],  to  be  within  the  jurisdiction  of  courts 
of  bankruptcy.  As  this  is  not  a  plenary  suit,  within  the  exceptions 
found  in  section  23  (30  Stat.  552  [U.  S.  Comp.  St.  1901,  p.  3431])^ 
and  the  subject-matter  is  plainly  cognizable  in  bankruptcy,  the  only 
inquiry  is  whether  the  adverse  claimants  as  well  are  subject  to  the 
bankruptcy  jurisdiction.  Can  this  be  doubted,  when  the  one  party 
is  the  trustee  of  the  estate  in  bankruptcy,  and  the  other  voluntarily 
submits  the  controversy  to  the  court  for  settlement?  Surely  the 
trustee,  as  the  hand  of  the  court  in  such  matter,  cannot  withhold 
submission,  if  the  consent  of  the  adverse  claimant  confers  juris- 
diction for  its  determination.  The  authorities  referred  to  concur  in 
upholding  jurisdiction  in  the  bankruptcy  court  to  that  end  when 
such  consent  plainly  appears.  Vide  Loveland  on  Law  of  Bank- 
ruptcy (2d  Ed.)  73.  As  the  court  is  charged  with  the  administra- 
tion of  the  entire  estate  of  the  bankrupt,  it  must  necessarily  deter- 
mine all  "controversies  in  relation  thereto"  which  are  brought  be- 
fore it,  and  the  test  of  power  is  the  presence  of  all  parties  in  inter- 
est. Voluntary  appearance  establishes  such  presence.  Questions' 
of  the  power  to  entertain  summary  proceedings  against  adverse 
claimants  of  property  have  frequently  arisen,  and  the  doctrine  is 
settled  that  such  proceedings  are  authorized  only  when  the  property 
is  in  the  possession  of  the  court,  or  in  cases  wherein  the  statute  so 
provides  m  express  terms.  But  no  such  inquiry  or  test  is  involved 
in  the  present  proceeding,  and  I  am  of  opinion  that  the  controversy* 
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80  submitted  is  plainly  within  the  bankruptcy  jurisdiction.  In 
conformity  with  the  ruling  of  this  court  in  the  Case  of  H.  B.  Dray- 
ton, Bankrupt,  135  Fed.  883,  the  referee  is  invested  with  such  juris- 
diction, subject  to  review,  and  he  rightly  overruled  the  trustee's 
objection.    His  order,  accordingly,  is  affirmed. 


In  re  ROSSL 

(District  Oonrt;  BL  D.  Penn«ylTanla.    February  24,  1905.) 

No.  1,787. 

Barkbuptct--Ooods  Obtained  bt  Fbaud— Byidbncb  to  Wabbaht  Bbcot- 

BBT. 

Evidence  held  InauiBcient  to  sustain  a  petition  for  the  recovery  of 
goods  shipped  by  the  petitioner  to  the  bankrupt  on  the  ground  that  they 
were  obtained  by  means  of  a  false  financial  statement,  made  by  the  bank- 
rupt to  a  commercial  agency,  such  statement  not  being  In  writing;  and 
being  denied  by  the  bankrupt 

In  Bankruptcy.    On  certificate  from  referee. 

Samuel  W.  Cooper,  for  claimant. 
George  W.  Carr,  for  trustee. 

HOLLAND,  District  Judge.  The  question  certified  is  whether 
John  C.  Wilson,  trading  as  John  C.  Wilson  &  Co.,  is  entitled  to  re- 
cover certain  goods,  amounting  to  the  sum  of  $162,  which  he  alleges 
were  obtained  from  him  by  the  fraud  of  the  said  Rose,  now  bank- 
rupt. The  fraud  or  false  pretense  upon  which  it  is  alleged  the 
goods  were  sold  and  delivered  is  that  on  May  14,  1903,  Rose  is  al- 
leged to  have  stated  to  the  Bradstreet's  Mercantile  Agency  that  he 
had  a  capital  of  $2,500,  and  no  borrowed  money.  Some  time  in 
July  the  petitioner  received  an  order  for  goods  from  Rose,  and  on 
about  the  28th  of  that  month  he  received  a  statement  from  Brad- 
street  as  to  his  financial  standing,  which  was,  in  effect,  the  report 
above  set  forth.  This  report  of  May  14,  1903,  was  taken  by  Brad- 
street's  agent,  written  in  a  book,  was  not  signed  by  Rose,  nor  was 
any  written  statement  given  by  Rose.  Rose  denied  he  ever  made 
it,  and  the  agent  was  unable  to  recall  anything  whatever  about  it: 
only  the  fact  that  he  found  this  statement  in  his  notes.  He  was 
unable  even  to  identify  Rose.  Dun's  report,  made  on  the  29th  of 
May,  was  to  the  effect  that  Rose  stated  he  had  "a  capital  of  $2,500, 
*  *  *  and  that  he  received  assistance  from  outside  parties." 
None  of  these  statements  by  Rose  were  in  writing,  and  they  are  de- 
nied by  him,  and  he  insists  that  he  stated  his  exact  financial  condi- 
tion at  the  time  these  reporters  called  on  him.  The  merchandise 
ordered  from  the  petitioner  was  not  shipped  until  August,  and  the 
last  consignment  arrived  in  September,  and  "in  August  he  had 
written  to  the  petitioner,  asking  him  to  delay  shipment  of  the  goods 
because  business  was  dull ;  but  the  petitioner  wanted  to  ship  right 
off,  because  they  had  some  of  the  stuff  ready  to  ship,  and  the  bal- 
ance they  shipped  according  to  Rose's  instructions.      At  this  time 
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an  examination  of  Rose's  books  would  have  shown  an  indebtedness 
of  $4,300  of  borrowed  money. 

We  do  not  think  they  have  established  with  sufficient  clearness 
that  Rose  made  a  false  report  to  Bradstreet  of  his  financial  standing, 
and  therefore  sustain  the  order  of  the  referee  dismissing  the  peti- 
tion, with  costs. 


In  re  GRANT. 

(District  Court,  B.  D.  Pennsylvania.    March  9,  1005.) 

No.  1,968. 

Bankbuftot— Opposition  to  Dischabob— Entbt  of  Appeabanob. 

General  Order  In  Bankruptcy  No.  82  (89  Fed.  xiil),  requiring  creditors 
opposing  a  discharge  to  enter  an  appearance  on  the  return  day  fixed  by 
the  order  to  show  cause,  allows  a  later  filing,  if  at  all,  only  on  good  cause 
shown  for  the  delay. 

In  Bankruptcy.  Refusing  to  extend  time  for  entering  appearance 
and  filing  specifications. 

Greenwald  &  Mayer,  for  bankrupt 

Richard  L.  Ashhurst  and  Rowland  Evans,  for  objecting  creditor. 

HOLLAND,  District  Judge.  The  alleged  bankrupt  made  ap- 
plication on  January  26,  1905,  for  his  discharge.  All  creditors 
were  notified  to  show  cause,  if  any  they  had,  against  said  discharge 
on  February  16,  1905,  at  10  o'clock  a.  m.  On  February  27,  1905, 
the  referee  issued  a  certificate  of  conformity  by  the  bankrupt,  and 
the  same  day  a  creditor  filed  specifications  of  objections  to  the 
bankrupt's  discharge;  also  a  petition  asking  for  an  extension  of 
time  for  the  purpose  of  takine  further  testimony  of  the  bankrupt, 
and  preparing  specifications  of  opposition  to  his  discharge.  No  ap- 
pearance was  entered  until  the  latter  date,  which  was  11  days  after 
the  day  fixed  for  a  hearing  on  the  rule  to  show  cause.  The  specifi- 
cations filed  are  very  general  in  their  terms,  and  do  not  set  forth 
any  reason  specified  in  the  act  which  would  prevent  a  discharge. 
General  Order  No.  32  (89  Fed.  xiii)  provides: 

'^A  creditor  opposing  the  application  of  a  bankrupt  for  his  discharge,  or 
for  the  confirmation  of  a  composition,  shall  enter  his  appearance  in  opposition 
thereto  on  the  day  when  the  creditors  are  required  to  show  cause,  and  shall 
file  a  specification  in  writing  of  the  ground  of  his  opposition  within  ten 
days  thereafter,  unless  the  time  shall  be  enlarged  by  special  order  of  the 
Judge." 

It  will  be  noted  that  the  requirement  to  enter  an  appearance  by 
any  creditor  in  opposition  to  a  discharge  "on  the  day  when  the 
creditors  are  required  to  show  cause"  is  without  qualification  as  to 
an  extension  of  time  allowed  for  any  reason,  and  the  fact  that  the 
power  to  extend  the  time  in  this  connection  is  pointedly  omitted, 
and  in  the  following  sentence,  as  to  the  filing  of  specifications,  the 
judge  IS  authorized,  in  his  discretion,  to  enlarge  or  extend  the  time 
for  cause  shown,  would  indicate  that  the  meaning  of  the  order  as 
to  the  appearance  of  counsel  should  invariably  be  entered  not  later 
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than  on  the  day  of  the  hearing  on  the  rule  to  show  cause.  Why 
should  this  not  be  so?  Surely  there  is  no  hardship  in  requiring  the 
creditor's  counsel  to  go  to  the  clerk's  office  and  enter  his  appear- 
ance. It  requires  no  preparation  to  perform  this  mere  act  of  filing 
a  paper  directing  the  clerk  to  make  this  entry,  and  as  the  applica- 
tion in  this  case  for  his  discharge  was  made  on  the  26th  day  of  Jan- 
uary, and  not  returnable  until  the  16th  day  of  February,  1905,  there 
was  ample  time  for  counsel  to  visit  the  clerk's  office  for  the  purpose 
of  entering  an  appearance.  Instead,  however,  of  complying  with 
this  requirement,  the  appearance  was  not  entered  until  February 
27th,  11  days  after  the  return  day  on  the  rule  to  show  cause.  This 
question  was  considered  by  this  court  before,  and  we  held  that : 

''Under  General  Order  in  Bankruptcy  No.  82,  requiring. creditors  opposing 
a  discharge  to  enter  an  appearance  on  the  return  day  fixed  by  the  order  to 
show  cause  and  to  file  a  specification  of  their  objections  within  ten  days 
thereafter,  a  creditor  has  no  right  to  enter  an  appearance  after  return  day, 
and  should  not  be  allowed  to  do  so  except  for  good  cause  shown  in  excuse 
of  the  delay."    In  re  Ginsburg  (D.  G.)  130  Fed.  627. 

We  see  no  reason  why  the  rule  that  an  appearance  must  be  en- 
tered on  the  day  when  the  creditors  are  required  to  show  cause  shall 
be  departed  from. 

The  petition  for  an  extension  of  time  to  file  specifications  of  ob- 
jections is  therefore  refused,  the  specifications  filed  are  stricken 
from  the  record,  and  the  discharge  of  the  alleged  bankrupt  is  grant- 
ed. 


RBA  et  al.  v.  BARKER. 

(Glrcult  Court,  D.  Oregon.    December  12,  1904) 

No.  2,820. 

1.   CONTBACTS— PABTIUa— AGBEEMENT  FOR  BENEFIT  OF  THIBO  PeBSON. 

Both  under  the  general  authorities,  and  under  the  decisions  of  the 
Supreme  Court  of  Oregon,  a  principal,  for  whose  benefit  a  written  con- 
tract was  made  by  an  agent,  and  who  paid  the  consideration  therefor — 
both  the  agency  and  the  source  of  the  consideration  being  known  to  the 
other  party — may  maintain  an  action  directly  for  the  enforcement  of 
the  contract,  although  not  named'  therein. 

At  Law.    On  demurrer  to  complaint. 

Huntington  &  Wilson,  for  plaintiflfs. 
Carey  &  Mays,  for  defendant. 

BELLINGER,  J.  This  is  an  action  upon  a  contract  in  writing 
executed  by  one  Ketchum,  as  the  agent  of  plaintiffs,  and  the  de- 
fendant. The  plaintiffs'  name  does  not  appear  in  the  contract. 
The  agency  of  Ketchum  was  known  at  the  time  to  the  defendant. 
The  consideration  for  defendant's  promise  was  a  payment  of  $1,500,. 
and  this  money  was  the  money  of  the  plaintiffs,  which  fact  defend- 
ant also  knew.  In  such  a  case  the  contract  is  that  of  the  plaintiffs, 
and  the  plaintiffs'  right  thereunder  is  not  derived  from  the  agent. 
The  weight  of  authority  in  this  country  is  that  a  third  party  has  a 
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right  of  action  upon  a  promise  made  for  his  benefit,  though  he  is  a 
stranger  both  to  the  promise  and  to  the  consideration,  and  the  case 
is  all  the  stronger  in  favor  of  the  right  when  the  consideration  for 
the  promise  is  derived  from  the  party  for  whose  benefit  the  con- 
tract is  made.  In  such  a  case  there  is,  of  necessity,  an  obligation 
on  the  part  of  the  promisor  to  the  third  party.  Note  to  Baxter  v. 
Camp,  ri  Am.  St.  Rep.  169. 

It  is  held,  in  effect,  by  the  Supreme  Court  of  this  state,  that  where 
there  is  an  intent  by  a  promisee  to  secure  a  benefit  to  a  third  party, 
and  there  is  some  privity  between  the  two— some  property  or  fund 
in  the  hands  of  the  former  upon  which  the  latter  has  an  equitable 
claim — the  law  implies  a  promise  which  will  support  an  action  by 
the  third  party.  Such  is  the  effect  of  the  decisions  in  Baker  & 
Smith  V.  Eglin,  11  Or.  333,  8  Pac.  280;  Washburn  v.  Investment 
Co.,  26  Or.  441,  36  Pac.  533,  38  Pac.  620;  and  Brower  Lumber  Co. 
V.  Miller,  28  Or.  666,  43  Pac.  659,  52  Am.  St.  Rep.  807.  In  this 
case  the  defendant  has  received  the  money  of  the  plaintiffs  as  a 
consideration  of  the  promise  made  to  the  agent  for  plaintiffs'  ben- 
efit, and  he  received  this  money  with  knowledge  of  the  source  from 
which  it  was  derived,  and  of  the  plaintiffs'  interest  in  the  dbliga- 
tion  which  the  payment  and  the  agreement  imposed.  If  the  general 
rule  were  otherwise,  this  court  would  feel  obliged  in  such  a  case 
to  follow  the  rule  adopted  by  the  courts  of  the  state. 

The  demurrer  is  overruled. 


CUDAHY  PACKING  CO.  v.  McGUIRB  et  aL 

(Circuit  Court,  N.  D.  Iowa,  W.  D.    February  14,  1905.) 

Clebks  ot  United  States  Coxtbts— Fees— Makiito  and  Cebtiftino  Copies 
OT  Obdeb. 

The  right  and  duty  of  a  clerk  of  a  Circuit  Court  to  charge  the  fees 
fixed  by  Rev.  St.  S  828  [U.  S.  Comp.  St.  1901,  p.  G35],  for  each  copy  of  an 
injunctional  order  directed  by  the  court  to  be  certified  and  served  on  each 
defendant  in  a  suit,  Is  not  affected  by  the  fact  that  the  copies,  being 
large  in  number,  were  printed. 

In  Equity.    On  motion  of  complainant  to  retax  costs. 
M.  L*  Sears,  for  complainant. 

REED,  District  Judge.  The  complainant  in  the  above  cause  moves 
the  court  to  retax  and  strike  from  the  bill  of  costs  the  fees  of  the  clerk 
for  making  and  certifying  to  620  copies  of  the  restraining  order,  at  $6.70 
each,  issued  by  the  court  upon  application  of  complainant  against  the 
defendants,  upon  the  ground  that  complainant  procured  such  copies  to 
be  printed  and  delivered  to  the  clerk,  to  be  signed  and  certified  by  him, 
and  delivered  to  the  marshal  for  service.  There  is  some  dispute  be- 
tween the  deputy  clerk  and  counsel  for  complainant  as  to  who  procured 
the  printing  to  be  done,  but  there  is  no  dispute  that  the  clerk  paid  there- 
for. This,  however,  is  not  material,  for  the  order  of  the  court  granting 
the  restraining  order  provides:    "That  a  copy  of  this  order,  certified 
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under  the  hand  and  seal  of  the  clerk  of  this  court,  be  served  on  each 
of  the  defendants  to  be  restrained  thereby/'  This  order  required  of 
the  cleric  that  he  make  and  certify  to  a  copy  of  the  restraining  order 
to  be  served  upon  each  of  the  defendants,  and  for  this  he  is  required 
by  law  to  charge  the  statutory  fee  for  making  and  certifying  to  such 
copies,  and  account  for  the  same  to  the  United  States  as  a  part  of  the 
fees  of  his  office.  See  sections  828  and  833,  Rev.  St  U.  S.  [U.  S.  Comp. 
St.  1901,  pp.  635,  636].  It  is  not  claimed  that  the  amount  taxed  is  in 
excess  of  the  legal  rate  that  the  clerk  is  required  by  law  to  charge  for 
such  copies,  but  the  contention  of  the  complainant  seems  to  be  that 
because  the  copies  were  printed,  only  the  actual  cost  of  the  printing 
can  be  taxed  as  costs,  it  is  not  material  how  the  clerk  makes  the 
copies,  whether  he  has  them  printed,  typewritten,  or  written  with  a  pen ; 
in  either  case  he  is  required  to  charge  the  statutory  fee  for  making  and 
certifying  to  the  same,  and  the  complainant  cannot  defeat  the  govern- 
ment or  the  clerk  of  the  right  to  charge  and  receive  the  fees  required  by 
law  to  be  charged  for  such  services  by  himself  preparing  the  copies 
and  delivering  them  to  the  clerk,  to  be  signed  and  certified  by  that 
officer.  .  If  parties  may  do  this,  they  could  deprive  the  government  and 
the  clerk  of  a  large  part  of  the  emoluments  of  the  cleric's  office. 
The  motion  to  retax  is  overruled. 


SOOTT  V.  STOCKHOLDERS*  OIL  OO.  et  sL 

(Circuit  Court,  E.  D.  Pennsylyania.    February  24,  1909.) 

No.  1. 

Plea  iw  Abatement— Motion  to  Stbtkb  Off. 

A  plea  in  abatement  may  be  stricken  off  on  motion,  where  not  supported 
by  depositions  taken  in  conformity  to  the  rules  of  the  court. 

On  Motion  to  Strike  Oflf  Plea  in  Abatement, 
See  129  Fed.  615. 

Laurence  W.  Baxter,  for  complainant. 
Wm.  J.  Wagenknight,  for  respondents. 

HOLLAND,  District  Judge.  This  is  a  motion  to  strike  off  the 
plea  in  abatement  to  the  service  of  an  alias  subpoena,  for  the  reason 
that  there  were  no  depositions  taken  in  support  of  the  plea,  in  ac- 
cordance with  the  rules  of  this  court.  There  were,  however,  deposi- 
tions taken  and  submitted,  but  not  in  accordance  with  the  rules,  and 
the  'action  of  the  defendants  in  this  case,  as  shown  by  the  record, 
and  as  stated  and  practically  admitted  at  the  argument,  has  been 
such  that  the  plaintiff  is  entitled  to  an  enforcement  of  the  rules. 

Motion  to  strike  off  plea  in  abatement  to  service  of  alias  subpoena 
sustained. 
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In  re  OHANDLBB. 
(District  Court,  N.  D.  Illlnoifl,  N.  D.    December  19,  1904.) 

BANKBUPTCT— DiSGHABOK— PeNDBNOT  OF  PBOOEEDINOS— RESTRAINING  ABBBST. 

Bankruptcy  proceedings  .are  still  pending  in  the  District  Court,  notwith- 
standing its  dismissal  of  the  petition  to  revoke  the  order  of  discharge 
of  bankrupt,  so  as  to  authorize  it  by  an  order  therein  to  restrain  arrest  of 
the  bankrupt  while  the  cause  stands  on  review  in  the  Circuit  Court  Qf 
Appeals  on  petition  under  Bankr.  Act  July  1«  1899*  c.  541,  |  24b,  80  Stat 
653  [U.  S.  Comp.  St  1901,  p.  3431]. 

George  Burry,  for  bankrupt 

J.  B.  Hutchinson,  for  Kilmer's  Estate. 

KOHLSAAT,  District  Judge.  This  cause  comes  before  the  court 
on  the  motion  of  Stephen  C.  Knight,  administrator  of  the  estate  of 
Chauncey  Kilmer,  deceased,  to  vacate  the  order  of  this  court  heretofore 
entered,  restraining  said  administrator  and  the  sheriflf  of  Cook  county 
from  proceeding  under  the  warrant  of  the  probate  court  of  Cook 
county.  111.,  until  the  further  order  of  the  court. 

On  October  27,  1902,  said  bankrupt  was  duly  discharged.  After- 
wards certain  creditors  filed  their  petition  to  revoke  the  discharge, 
which  petition  was  denied  and  dismissed  by  the  court.  The  petition- 
ers thereupon  filed  their  petition  for  a  review  of  the  said  proceeding 
under  section  24b  of  Act  July  1, 1898,  c.  641,  30  Stat.  653  [U.  S.  Comp. 
St.  1901,  p.  3431],  which  matter  is  now  pending  in  the  Circuit  Court 
of  Appeals  for  t^is  circuit,  and  admitted  in  this  record. 

Section  9,  cl.  "a,"  30  Stat  549  [U.  S.  Comp.  St  1901,  p.  3425],  of 
the  act  reads : 

"(a)  A  bankrupt  sball  be  exempt  from  arrest  upon  civil  process  except  in 
the  following  cases :  (1)  •  •  •  (2)  When  issued  from  a  state  court  having 
jurLsdlotion  and  served  within  such  state,  upon  a  debt  or  claim  from  which 
his  discbarge  in  bankruptcy  would  not  be  a  release  and  in  such  cases  he  shall 
be  exempt  from  such  arrest  when  in  attendance  upon  a  court  of  bankruptcy 
or  engaged  In  the  performance  of  a  duty  imposed  by  this  act" 

Section  1,  cl.  4,  30  Stat  644  [U.  S.  Comp.  St  1901  p.  3418],  reads: 
"Bankrupt  shall  Include  a  person  against  whom    *    *    *    an  application 
•    •    •    to  revoke  a  discharge  has  been  filed.    •    •    •»» 

The  questions  raised  by  the  motion  are :  (1)  Is  Chandler  a  bankrupt 
at  this  time,  within  the  meaning  of  section  1,  cl.  4  ?  (2)  Does  the  debt 
set  out  come  within  the  class  named  in  section  9,  cl.  "a"? 

It  is  urged  that,  by  reason  of  the  order  of  this  court  dismissing  the 
petition  to  vacate  the  order  of  discharge,  the  cause  is  no  longer  pending 
here,  even  though  it  stands  upon  review  in  tlie  upper  court.  This 
contention  cannot  be  maintained.  "The  proceedings  in  review,"  says 
Loveland  (page  816,  2d  Ed.),  "are  a  part  of  the  original  case,  and,  for 
the  purpose  of  review,  the  parties  are  still  in  court."  This  manner  of 
proceeding  is  speedy,  and  intended  to  facilitate  the  execution  of  the  act, 
without  unnecessary  delay.  It  would  be  vain  to  attempt  relief  from  the 
order  of  the  court  below  if  in  such  case  there  be  no  longer  a  cause 
pending.  This  position  is  sustained  by  the  case  of  Watson  v.  Jones, 
13  Wall.  679,  20  L.  Ed.  666.    The  statute  makes  no  provision  for  any 


Digitized  by 


Google 


894  185  FBDBBAL  BBPOBTBB. 

suspension  of  the  effect  of  the  order  to  be  reviewed,  except  that  it  re- 
quires notice  to  the  opposing  parties.  No  doubt,  the  Court  of  Appeals 
would,  in  a  proper  case,  restrain  the  parties  from  proceeding  under  an 
order  to  be  reviewed.  That  question,  however,  does  not  arise  here. 
The  directions  of  the  appellate  court  must  run  to  the  District  Court 
entering  the  order.  I  am  satisfied  that  the  order  does  not  become  final 
so  as  to  leave  no  cause  pending,  so  long  as  the  review  proceeding  is 
pending.  The  order  of  tiie  upper  court  would  not  operate  to  reinstate 
or  create  a  cause,  but  to  modify  one  already  pending. 

It  then  becomes  necessary  to  determine  whether  the  proceeding  under 
which  Chandler  is  threatened  with  arrest  is  based  upon  a  claim  which 
comes  within  the  meaning  of  section  9,  cl.  "a.**  The  only  evidence 
bearing  upon  Aat  point  is  found  in  the  original  petition  of  Chandler. 
A  careful  perusal  of  the  allegations  of  that  petition  satisfies  me  that  the 
case  comes  squarely  within  the  terms  of  Crawford  et  al.  v.  Burke,  just 
decided  by  the  Supreme  Court  of  the  United  States  and  reported  in 
25  Sup.  Ct  (National  Reporter  System)  9,  49  L.  Ed. . 

I  therefore  hold  that  the  cause  is  still  pending,  for  the  purposes  of  this 
hearing  in  this  court,  and  that  the  cause  of  action  comes  within  the 
statute,  and  therefore  that  the  petition  to  vacate  the  restraining  order 
should  be  and  is  denied 


HAIGHT  &  FREESB  GO.  T.  McCOACH. 

(Oircult  Gourt,  B.  D.  Pennsylyania.    March  10,  1905.) 

No.  6& 

Ihtbbnal  Rbvenus— Suit  to  Rbcoteb  Taxes  Paid— Statement  of  Glahc. 

A  statement  of  claim  In  a  suit  against  a  collector  to  recover  internal 
revenue  taxes  assessed  and  collected  from  plaintiff  as  a  broker  under 
War  Revenue  Act  June  13,  1898,  c.  448,  f  1,  80  Stat  448,  as  amended 
by  Act  March  2,  1901,  c.  806,  $  1,  81  Stat  938  [U.  S.  Oomp.  St  1901,  p. 
2286],  on  the  ground  that  plaintiff  was  not  subject  to  such  taxes,  should 
■et  out  the  transactions  on  account  of  which  they  wore  assessed. 

On  Rule  for  More  Specific  Statement 

F.  B.  Bracken,  for  plaintiff. 

John  C.  Swartley  and  J.  Whitaker  Thompson,  for  defendant 

HOLLAND,  District  Judge.  On  this  rule  to  show  cause  why  a 
more  specific  statement  should  not  be  filed  we  are  of  opinion  that  the 
defendant's  objections  3  and  6  are  well  founded.  The  plaintiff  alleges 
that  William  McCoach,  collector  of  internal  revenue  in  this  district, 
collected  $1,001.66  from  it  as  a  broker,  class  2,  in  accordance  with  the 
provisions  of  Act  June  13,  1898,  c.  448,  §  1,  30  Stat.  448,  as  amended 
by  Act  March  2,  1901,  c.  806,  §  1,  31  Stat  938  [U.  S.  Comp.  St  1901, 
p.  2286],  and  that  the  assessments  against  the  plaintiff  were  entered 
on  a  certain  schedule  or  assessment  list,  which  was,  pursuant  to  the 
provisions  of  law,  forwarded  by  the  said  commissioner  of  internal  reve- 
nue to  the  office  of  the  collector  of  internal  revenue  for  the  First  United 
States  Internal  Revenue  Collection  District  of  the  state  of  Pennsyl- 
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vania,  with  instructions  to  said  collector  to  make  collections  from  the 
plaintiff  of  the  amount  of  the  taxes  so  assessed  thereon. 

There  is  a  general  denial  of  liability  for  taxes  of  any  kind  under 
the  sections  referred  to  in  the  statement,  but  there  is  no  specific  state- 
ment of  the  transactions  upon  which  the  assessment  of  2  per  cent,  was 
made.  It  must  be  assumed  that  the  collector  of  internal  revenue  levied 
and  collected  a  tax  on  certain  transactions,  and  that  the  plaintiff  was 
notified  upon  what  the  tax  was  levied.  When  it  allies  that  the  tax 
was  illegally  collected,  and  seeks  to  recover,  we  think  it  should  state 
the  specific  transaction  upon  which  the  tax  was  levied  and  collected,  so 
that  the  defendant  can  know  how  to  answer. 

There  are  six  reasons  assigned  by  the  defendant  why  the  plaintiff's 
statement  is  insufficient.  Of  these  the  third  and  fifth  are  sustained. 
The  others  are  overruled,  and  the  plaintiff  is  given  leave  to  amend  its 
statement  by  filing  a  schedule  of  amounts  and  of  property  or  transac- 
tions upon  which  it  claims  an  illegal  assessment  and  collection  of  taxes 
from  it  by  the  defendant 


THE  MARY  N.  BOURKB. 
(District  Oonrt,  W.  D.  New  York.    February  27,  1905.) 

1,  BhIPFUVG— OONTBACfT  FOB  REPAIBS— CUSTOM  OF  MeASTTBEUENT. 

Where  It  was  tbe  custom  of  a  shipyard  to  add  an  arbitrary  per  cent 
to  the  net  measurement  of  timber  used  in  repairing  vessels,  for  wastage, 
a  contract  with  snch  yard  for  making  repairs  to  a  vessel  will  be  pre- 
sumed to  have  been  made  with  reference  to  such  custom.  In  the  absence 
of  evidence  to  show  otherwise. 

Z  Sams— Adjustment  of  Acgouitt. 

An  account  for  materials  and  labor  furnished  in  the  repairing  of  a  ves- 
sel considered  and  adjusted. 

8b  Same— DEMUBBA08— Basis  fob  Aixowancb. 

The  owner  of  a  vessel  cannot  recover  demurrage  from  a  repairer  on 
account  of  delay  in  completing  the  repairs,  in  the  absence  of  contract, 
and  of  evidence  showing  an  actual  loss,  or  what  her  earnings  during  the 
detention  would  probably  have  been. 

[Ed.  Note. — Demurrage,  see  notes  to  Harrison  v.  Smith,  14  O.  0.  A 
657;  Randall  v.  Sprague,  21  O.  O.  A.  837;  Hagerman  v.  Norton,  46  GL 
a  A  4.]  < 

In  Admiralty.    Suit  in  rem  to  enforce  lien  for  repairs, 

Qinton  &  Clinton,  for  libelants. 
Tarsney  &  Fitzpatrick,  for  respondents. 

HAZELf,  District  Judge.  This  is  a  libel  in  rem,  based  upon  the 
statutes  of  the  state  of  Michigan,  to  recover  the  sum  of  $20,255, 
balance  due  for  rebuilding,  repairinef,  docking,  and  equipping  the 
schooner  Mary  N.  Bourke,  owned  by  George  Nester  and  others, 
between  May  7  and  September  20,  1902.  The  reasonable  value  of 
such  work  performed  and  materials  furnished  is  alleged  to  be  $25,- 
255,  on  account  of  which  respondents  paid  on  August  4,  1902,  the  sum 
of  $5,000.    The  libelants  are  copartners  owning  and  operating  a 
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dry  dock  at  Bay  City,  Mich.    At  West  Bay  Gty,  not  far  distant 

across  the  Saginaw  river,  the  libelant  James  Davidson,  individually, 
conducts  a  shipyard  and  dry  dock.  It  appears  that  for  a  portion  of 
the  work  performed  upon  the  barge,  namely,  that  of  removing  old 
and  supplying  new  rails,  and  putting  in  steel  arches,  the  price  of 
$2,800  was  agreed  upon  in  writmg.  As  to  the  major  part  of  the  re- 
pairs, no  written  agreement  or  memorandum  was  made.  The  de- 
fenses are  excessive  and  erroneous  charges  for  labor,  lay  days,  and 
materials;  and,  in  addition  thereto,  respondents  claim  to  have  sus- 
tained an  actual  loss  on  account  of  demurrage.  The  answer  also 
alleg^es  that  the  reasonable  value  of  the  repairs  and  alterations  to 
the  barge  was  about  the  sum  of  $15,000. 

The  necessity  for  extensive  repairs  to  the  Bourke  is  conceded, 
for  on  April  26,  1902,  while  on  a  voyage  from  Duluth,  Minn.,  to 
Tonawanda,  N.  Y.,  loaded  with  lumber,  she  collided  with  the  schoon- 
er George  Nester  and  stranded  off  Marquette,  Mich.  The  injured 
vessel  was  taken  to  libelants*  dry  dock,  at  Bay  City,  for  repairs. 
Upon  her  arrival  a  survey  was  made,  in  behalf  of  the  owners  and  the 
underwriters,  to  determine  the  loss.  The  surveyors  estimated  that 
the  cost  of  repair  and  equipment  would  amount  to  $13,405.  A  sup- 
plementary report  was  made  by  them,  showing  the  necessity  for  re- 
placing the  mast,  which  was  not  included  in  the  original  survey.  The 
answer  further  alleges  that  respondents  relied  upon  the  survey,  and 
that  libelants  stated  that  the  repairs  would  not  cost  near  as  much 
as  had  been  anticipated.  The  evidence,  however,  does  not  show 
that  the  libelants  were  parties  to  such  survey,  and  the  court  does  not 
understand  that  respondents  claim  the  libelants  were  bound  thereby. 
The  only  significance  attaching  to  this  testimony  is  that  it  may  be 
considered  to  show  the  nature  and  extent  of  the  injuries  to  the 
barge,  as  well  as  the  repairs  which  were  necessary  to  put  her  in  sea- 
worthy condition.  The  bill  of  particulars  specifies  the  items  of  work 
and  materials  furnished  by  libelants,  and  the  charges  therefor. 
Neither  the  extent  nor  the  making  of  the  repairs,  other  than  those 
specified  in  the  written  contract,  is  disputed.  That  they  were  skill- 
fully made  is  conceded,  and  no  fault  is  found  with  the  materials  used. 
What  was  the  reasonable  value  of  the  repairs  and  materials  furnished? 
Was  the  work  upon  the  vessel  unreasonably  delayed,  and  did  the 
claimants  suffer  loss  by  such  detention? 

Giving  due  weight  to  the  evidence  of  respondents'  witnesses  who 
testified  to  the  character  of  the  repairs,  the  timber  required,  and  the 
labor  employed,  I  conclude  that  a  reasonable  deduction  must  be 
made  upon  the  various  items  hereafter  enumerated.  The  evidence 
on  the  part  of  claimants  shows  that  the  master  of  the  Bourke,  Capt. 
Hanley,  who,  in  the  capacity  of  their  superintendent,  was  present 
on  the  vessel  while  the  repairs  wer^  being  made,  kept  a  daily  rec- 
ord of  the  work  performed,  together  with  the  lumber  and  materials 
used.  Libelants  challenge  the  detailed  statements  of  this  witness 
on  the  ground  that  some  of  the  materials  were  furnished  and  a  por- 
tion of  the  work  performed  before  he  began  to  keep  his  tallies  or 
records,  and,  further,  that  his  measurements  of  timber  were  not 
made  at  West  Bay  City,  the  place  of  shipment.    It  is  claimed  that 
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the  measurements  of  libelants'  witnesses  were  made  at  that  point, 
and  therefore  are  entitled  to  greater  reliance.  An  examination  of 
the  testimony  of  Hanley  and  his  tallies  indicates  that  they  were 
carefully  kept,  and  in  some  particulars  they  agree  with  those  of 
libelants'  employes.  The  record  shows,  however,  that  libelants  had 
several  men  employed  at  keeping  tallies.  These  are  agreed  as  to 
the  amount  of  work  and  materials  furnished.  Hence  the  court  is 
not  prepared  to  accept  the  records  of  the  witness  Hanley  as  ab- 
solutely reliable,  to  the  entire  exclusion  of  libelants'  books.  Some 
evidence  is  given  tending  to  show  an  overcharge  in  prices  and  quan- 
tities. The  basis  for  such  claim  regarding  the  timber  rests  largely 
upon  the  method  of  measurement;  that  is,  whether  so-called  log 
measurements  should  indicate  the  quantity  or  the  product  of  the  log 
after  it  was  sawed  into  timber.  Evidence  was  given  at  the  trial 
showing  two  methods — the  Doyle  and  Scribner— of  measuring  round 
logs  to  ascertain  the  number  of  feet  contained  in  them.  A  discus- 
sion of  the  evidence  regarding  these  rules  of  measurement  is  not 
deemed  essential.  It  was  libelants'  custom  to  add  an  arbitrary  25 
per  cent,  to  the  net  measurements  of  the  timber  for  wastage  in 
manufacture.  Libelants'  method  of  measurement  and  arbitrary 
charge  for  wastage,  in  the  absence  of  any  designation  of  a  different 
rule  or  arrangement  as  to  prices  charged,  will  be  presumed  to  have 
been  the  understanding  of  the  parties.  It  has  often  been  held  that 
"parties  who  contract  on  a  subject-matter  concerning  which  known 
usages  prevail  by  implication  incorporate  them  into  their  agreement, 
if  nothing  is  said  to  the  contrary."  Peterson  v.  Eight  Hundred  and 
Sixty-Nine  Cedar  Logs  (D.  C.)  127  Fed.  869 ;  Barnard  v.  Kellogg, 
10  Wall.  383,  19  L.  Ed.  987,  and  cases  cited. 
Libelants  make  a  charge  for  timber  and  planking  as  follows : 

86,023  feet  of  oak,  at  $45  per  M $1,621  04 

34,935    "     ••    Norway,  40  to  60  ft,  at  $45 1,572  08 

82.093    -     -   pine,  40  to  60  ft.,  at  $45 1,444  19 

8,830    -     -   docking,  at  $40 353  20 

$4,990  51 

Respondent  insists  that  the  testimony  of  the  witnesses  Hanley  and 
Williams  shows  that  only  73,691  feet  of  timber  was  used;  but,  as 
already  intimated,  the  tallies  of  Hanley  are  not  entitled  to  outweigh 
libelants'  evidence  upon  this  point,  nor,  indeed,  can  the  testimony 
of  the  witness  Williams  be  given  the  importance  contended  for. 
His  estimate  of  the  lumber  furnished  and  work  performed  is  based 
entirely  upon  the  survey  hereinbefore  mentioned,  and  an  inspection 
of  the  barge  after  the  work  was  entirely  completed.  Such  opinion 
evidence,  in  my  judgment,  does  not  merit  the  weight  that  must  be 
given  to  the  libelants'  witnesses,  who  were  actually  present  during: 
the  progress  of  the  work,  and  kept  record  of  the  details  thereof. 

The  measurements  of  the  timber  are  allowed  as  charged,  except 

that  a  deduction  is  made  from  the  oak  of  4,212  feet  on  account  of 

contract  work;    the  evidence  not  being  clear  that  any  deduction 

was  made  for  lumber  furnished  for  that  purpose.    There  is  evidence 

185  F.— 57 
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tending  to  show  that  the  prices  charged  for  the  lumber  were  exces- 
sive. It  is  thought  that  a  reduction  of  the  prices  to  $40  per  M  for 
oak,  Norway,  and  pine,  and  $35  per  M  for  docking,  is  fair  and  rea- 
sonable.   The  allowance  for  timber,  therefore,  is  as  follows : 

80J59  feet  of  oak,  at$40perM $1,230  36 

34.035    *"     -   Norway,  at  $40  per  M l^WT  40 

32,092    ••     ••   pine,  at  $40  per  M 1,283  50 

8,830    "*     «*  docking,  at  $85  per.  M 309  05 

$4,220  31 

Delay  in  the  work  occurred  at  different  times,  and  the  expense  for 
the  lay  days  must  accordingly  be  reduced.  The  evidence  does 
not  indicate  that  there  was  an  agreement,  as  claimed  by  respond- 
ents, that  the  work  should  be  completed  in  three  or  four  weeks, 
or  within  any  specified  time ;  nor  was  the  delay  of  such  a  nature  as 
to  warrant  the  inference  that  the  vessel  was  detained  because  of  the 
carelessness  or  negligence  of  libelants.  Complaints  of  delay  were 
frequent,  and  some  evidence  was  g^ven  tending  to  show  that  an  in- 
sufficient number  of  workmen  were  employed  at  different  times  in 
completing  the  repairs.  The  estimate  of  respondents'  witnesses  that 
there  was  an  unreasonable  delay  of  50  days  is  not  persuasive,  al- 
though the  work  of  repairing  the  barge  might  have  been  hurried. 
Giving  consideration  to  all  the  evidence  upon  this  point  a  deduction 
of  20  lay  days  would  seem  proper  and  just.  This  would  reduce 
libelants'  charge  for  lay  days  from  $4,416  to  $3,312. 

The  amount  charged  for  labor,  including  gains  and  profits,  is 
$9,882.82 ;  the  actual  cost  thereof,  according  to  libelants'  testimony, 
being  $7,652.93.  I  think  a  profit  of  20  per  cent,  is  reasonable  and 
just,  and  therefore  the  amount  charged  for  labor  is  reduced  from 
$9,882.82  to  $9,063.51. 

Respondents  claim  that  the  profit  and  gain  charged  on  an  ex- 
penditure of  $1,149.60  for  certain  materials,  tools,  etc.,  furnished, 
amounting  to  $556.20,  is  excessive  and  unreasonable.  The  proofs 
show  that  the  libelant  James  Davidson  sold  the  articles  mentioned 
to  the  firm.  There  is  no  substantial  reason  for  denying  a  reason- 
able profit  to  the  seller  of  these  materials,  as  well  as  to  the  libelants, 
who  used  them  in  making  the  repairs.  The  libelant  James  David- 
son, on  cross-examination,  testifies  that  a  profit  of  15  per  cent. 
would  not  be  excessive,  and  that  he  stood  ready  to  accept  such  an 
estimate  of  profit.  Undoubtedly  he  had  in  mind  a  clear  net  gain 
of  15  per  cent,  over  and  above  all  expenditures.  In  estimating  an 
allowance  of  gains  and  profits,  regard  must  be  had  for  the  general 
expense  of  maintaining  the  dry  dock.  I  think  $200  a  proper  de- 
duction from  the  estimate  of  gains  and  profits  on  these  materials, 
making  the  allowance  therefor  the  sum  of  $1,506.80.  The  amount 
of  $50  is  allowed  for  rigging  bands,  instead  of  $60,  as  charged,  and 
$12  for  pitch,  instead  of  $20,  as  charged.  The  items  enumerated  in 
subdivision  2d  of  respondents'  brief,  consisting  of  wedges,  files,  etc., 
charged  at  $144.85,  are  disallowed,  as  is  also  the  charge  of  $15.53 
for  hoisting  line.  The  charges  of  $27.31  for  connecting  pony  en- 
gine, and  $60  for  jig  sawing,  are  disallowed.    The  item  of  round 
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iron,  at  quantities  charged,  is  reduced  from  $472.63  to  $400.  The 
item  of  spike  is  allowed  at  $400,  instead  of  $486.40. 

The  counterclaim  of  respondents  remains  to  be  briefly  considered. 
The  evidence  falls  short  of  establishing  that  there  was  an  actual  loss 
of  earning  capacity  of  the  barge,  nor  does  it  sufficiently  appear  what 
her  net  earnings  during  the  detention  would  probably  have  been. 
The  Conqueror,  166  U.  S.  133, 17  Sup.  Ct.  610, 41 1.  Ed.  937.  Hence 
no  offset  as  a  result  of  detention  is  allowed.  The  charges  for  the 
various  other  items  not  mentioned  herein  are  allowed. 

A  summation  of  the  evidence  warrants  the  conclusion  that  the 
libelants  are  entitled  to  recover  the  sum  of  $16,936.77,  with  interest 
from  April  1,  1904»  the  time  when  the  briefs  herein  should  have 
been  filed  with  the  court,  together  with  the  costs  of  the  action. 


LANAHAN  et  aL  ▼.  JOHN  KISSBL  &  SON. 
(Circuit  Court,  B.  D.  New  York.    February  24,  1905.) 

1.  TbADE-MaBKS— iNFBINGEVEIfT— "HUNTEB    WHISKEY.'* 

Complainants  and  their  predecessor  since  1860  have  sold  a  brand  of 
wblskey  for  whlcb  they  adopted  and  used  as  a  trade-mark  the  arbitrary 
word  "Hunter/*  and  their  product  became  widely  known  throughout  the 
country  as  "Hunter  Whiskey,"  and  was  the  only  whiskey  known  to  the 
trade  by  that  name,  although  the  word  "Hunter"  was  used  by  some  other 
small  dealers  at  various  times,  in  combination  with  other  words,  as  the 
name  of  a  whiskey  having  a  local  matket  Purchasers  In  bulk  In  some 
cases  bottled  the  whiskey,  using  on  the  bottles  white  labels  furnished  by 
complainants,  having  thereon  the  words  "Hunter  Baltimore  Rye  Whis- 
key," with  the  name  of  the  Immediate  vender  as  bottler,  and  also  a  pic- 
ture of  a  uniformed  man  on  horseback.  Complainants  also  sold  some 
of  their  product  In  bottles  having  a  dark  label  with  the  word  "Hunter,** 
In  white  letters,  conspicuously  shown  thereon,  and  a  white  medallion  in 
the  center,  containing  the  same  picture.  After  1900  defendants  began 
the  sale  of  whiskey  in  bottles  tiavlng  a  white  label,  with  the  picture  of  a 
huntsman  on  foot,  with  dogs,  thereon,  and  the  words  "White  Label  Hunter 
Whiskey,  Bottled  by,"  followed  by  their  own  name  and  address.  Held, 
that  such  labels  were  an  infringement  of  complainants'  exclusive  right 
of  trade-mark  in  the  word  "Hunter,"  and  were  calculated  and  evidently 
designed  to  Induce  the  belief  on  the  part  of  purchasers  that  the  whiskey 
was  that  of  complainants,  bottled  by  defendants. 

2.  Same— Right  to  Injxjwction— Pbevention  of  Thseatened  Injxjbt. 

The  infringement  of  a  trade-mark  Implies  Injury,  and,  where  it  is  of 
such  character  as  is  calculated  to  deceive  purchasers,  the  owner  is  not 
bound  to  wait  until  injury  has  actually  resulted,  before  ha  can  TTmint«ii| 
a  suit  for  relief  by  injunction. 

In  Equity.     Suit  to  enjoin  infringement  of  trade-mark. 

Wise  &  Lichtenstein  (Morris  S.  Wise,  of  counsel),  for  complainants. 
Hess  &  Holstein  (Charles  A.  Hess,  of  counsel),  for  defendant 

THOMAS,  District  Judge.  In  1860  one  William  Lanahan,  the 
predecessor  of  the  present  complainants,  at  Baltimore,  Md.,  first  adopted 
as  a  trade-mark  the  arbitrary  word  "Hunter"  for  the  purpose  of  identi- 
fying and  distinguishing  whiskey  made  and  sold  by  him.  At  that  time 
and  for  some  years  thereafter  such  I^anahan  and  his  successors  sold 


Digitized  by 


Google 


900  135  FEDERAL  REPORTER. 

such  whiskey  in  bulk,  but  purchasers,  for  the  purpose  of  reselling,  often 
bottled  the  liquor,  and  placed  on  die  bottles  white  labels  carrying  in 

script  type  the  words 

••Hunter 

••Baltimore  Rye 

-Whiskey." 

Below  these  words,  and  between  the  word  "trade"  and  the  word 
"mark,"  was  the  picture  of  a  uniformed  man  on  horseback.  Beneath 
the  picture  were  either  the  words  "Wm,  Lanahan  &  Son,  Baltimore, 
Md.,"  or  the  name  and  address  of  the  immediate  vender — for  instance, 
"Johnson  &  Ascher,  819  North  Clark  St.,  cor.  Wisconsin  St.,  Chicago. 

In  the  year  1894  the  complainants,  who  had  succeeded  to  all  former 
rights  of  the  first  Lanahan,  began  to  sell  whiskey  in  bottles,  continuing 
also  the  sale  in  bulk,  and  attached  to  each  bottle  a  label  of  the  follow- 
ing description:  A  dark  background,  with  a  white  medallion  center, 
containing  a  horse  with  a  uniformed  rider,  holding  a  hat  in  his  right 
hand  (the  same  picture  shown  on  the  white  label),  with  the  word  "trade'* 
at  the  left,  and  the  word  "mark"  at  the  right  thereof ;  above  the  picture^ 
in  large  white  capital  letters,  the  word  "Hunter,"  and  below  the  picture 
the  words,  in  white  capital  letters,  "Baltimore  Rye  Bottled  by  Wm. 
Lanahan  &  Son,  Baltimore."  The  complainants  continued  to  furnish 
the  white  label  to  their  customers,  which,  when  desired,  was  used  by 
them  for  bottling  whiskey  purchased  in  bulk,  and  the  complainants  also 
supplied  bottles  for  bar  purposes  carrying  the  word  "Hunter."  The 
complainants'  whiskey  in  bottles  and  in  bulk,  as  above  described,  has 
been  sold  generally  throughout  the  United  States,  and  has  also  been 
sold  in  Europe,  Central  America,  and  South  America.  It  is  proved  that 
in  the  trade  the  complainants'  whiskey  only  is  known  as  "Hunter  Whis- 
key," and  that,  when  "Hunter  Whiskey"  is  called  for,  the  complainants' 
goods  are  intended  and  are  supplied.  There  is  evidence,  making  im- 
perfect proof,  that  whiskey  has  some  sale  in  bottles  bearing  a  dark 
label  witii  a  white  medallion  therein,  showing  a  huntress  on  horseback  ; 
the  label  bearing  the  words  "Old  Hunter  Belle  Rye,  17  Years,"  etc.  It 
is  alleged  that  it  is  bottled  and  sold  by  "The  Consolidated  Hopewell 
Co.,"  of  Cincinnati ;  but  such  company  is  of  very  recent  formation,  and 
apparently  is  unknown  to  the  trade.  There  is  no  evidence  that  the 
complainants  had  knowledge  of  this  brand  until  the  evidence  herein  was 
taken. 

The  evidence  shows  that  V.  E.  Shields  &  Co.,  of  Cincinnati,  Ohio, 
bottle  and  sell,  and  have  sold  since  1873,  whiskey  bearing  the  name 
"Hunter's  Own."  V.  E.  Shields  &  Co.  on  December  7, 1876,  registered 
a  trade-mark  designated  "Hunter's  Own  Bourbon,"  but  the  words 
"Hunter's  Own"  were  used  by  Shields  to  designate  both  rye  and  bour- 
bon whiskey  sold  by  them,  whether  in  bottles  or  in  bulk,  and  a  bar  de- 
canter carrying  such  words  was  supplied  to  their  customers.  While 
Shields'  sales  have  not  been  specifically  located,  yet  they  have  been  made 
to  persons  at  several  places  in  the  United  States ;  the  total  thereof  hav- 
ing been,  as  nearly  as  Mr.  Shields  ventured  to  estimate,  "a  thousand 
or  two"  cases,  while  complainants'  sales  of  "Hunter  Whiskey"  in  1902 
reached  40,000  cases.  The  complainants  had  no  knowledge  of  the 
Shields  brand,  except  as  this  suit  disclosed  its  existence.    Indeed,  Ot- 
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tenheimer,  engaged  in  the  liquor  business  since  1871,  and  Peebles, 
grocers,  importers,  and  large  dealers  in  wines,  liquors,  and  whiskies, 
each  located  at  Cincinnati,  testified  that  he  had  never  heard  of  the 
"Hunter's  Own"  brand. 

As  early  as  1870,  whiskey  was  sold  in  bulk,  and  barrels  were  brand- 
ed "Hunter's  Game,"  by  D.  P.  Ely's  Nephews,  and  later  by  their  suc- 
cessor, Frank  Seaman,  and  it  is  still  sold  in  Brooklyn,  N.  Y.,  and  to  a 
slight  extent  elsewhere.  About  200  barrels  a  year  have  been  sold  to 
small  jobbers  and  retail  dealers,  and  of  late  80  per  cent  of  it  in  Brook- 
lyn. The  business  was  disturbed,  but  not  terminated,  by  Mr.  Sea- 
man's bankruptcy  in  1898.  The  complainants  had  no  knowledge  of  it, 
and  it  is  not  known  to  the  trade  as  "Hunter  Whiskey." 

The  only  other  brand  meriting  discussion  is  that  on  which  is  printed, 
in  white  letters,  "Whiskey  Distilled  by  Louis  Hunter  1870,"  with  the 
word  "trade"  at  the  left,  and  the  word  "mark"  at  the  right,  of  the  date. 
Below  the  date  is  this : 

"Harrison  CJo.,  Ky.  Pure  Rye.  The  Louis  Hunter  1870  whiskey  and  per- 
taining labels  and  brand  are  our  exclusive  properties  and  will  be  legally  de- 
fended against  all  infringements.  J.  &  A.  Frieberg.*' 

It  has  not  been  sold  with  the  black  label,  with  inscription  in  white  let- 
ters, since  1901.  It  appears  that  in  or  after  1870  there  was  a  distillery 
located  in  Harrison  county,  Ky.,  and  that  one  Louis  Hunter  conducted 
it,  and  sold  liquor  in  packages  branded  "Louis  Hunter,"  and  later  the 
figures  "1870"  were  added.  The  interest  passed  finally  to  one  S.  J. 
Craig  in  1878,  who  operated  the  distillery  to  1879  or  1880,  when  he 
ceased  operations.  Thereafter  Craig  sold  to  others,  who  opened  the 
distillery  as  the  "Sharpe  Distillery,"  and  eliminated  the  name  "Louis 
Hunter"  from  the  distillery  and  its  trade.  Since  about  1883,  Frieberg, 
of  Cincinnati,  Ohio,  has  been  selling  whiskey,  using  the  label  "Louis 
Hunter  1870"  as  a  trade-mark.  This  brand  is  not  known  as  "Hunter 
Whiskey,"  and  the  goods  are  not  sold  generally,  actively,  or  extensively. 
It  appears  that  in  1900  one  of  the  complainants  first  had  knowledge 
of  this  brand,  although  complainants'  agent  in  New  York  testified  that 
he  had  seen  the  brand  in  window's  of  dealers  in  three  or  four  instances. 

The  defendants  recently  began  to  use  the  word  "Hunter"  on  their 
labels,  and  the  complainants  duly  filed  the  present  bill.  The  ground 
of  defendants'  label  is  white,  containing  the  picture  of  a  huntsman  and 
dogs,  with  the  word  "trade"  at  the  left,  and  the  word  "mark"  at  the 
right,  side  thereof,  and  the  words  "Full  Quart"  at  the  lower  corner  of 
the  picture.  Above  the  picture  are  the  words,  "The  Cream  of  all 
Whiskies,"  in  large  black  type,  beneath  which,  in  smaller  black  type, 
are  the  words  "Absolutely  Pure."    Beneath  the  picture  arc  the  words : 

"White  Label 

-HUNTER  WHISKEY 

"Bottled  By 

''John  Kissel  &  Son 

"Brooklyn," 

— All  in  black  t3rpe.  The  words  "Hunter  Whiske/'  are  much  larger 
and  heavier  than  other  parts  of  the  inscription,  and  at  once  and  primarily 
catch  the  eye  and  attention.    The  defendants  solicited  custom  from  the 
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trade  by  cards  offering  "White  Label  Hunter  Whiskey,"  but  the  signa- 
ture was  "John  Kissel  &  Son,  Brewers  and  Distillers,  169  Harrison 
Ave.  cor.  Wallabout  St,  Brooklyn,  N.  Y."  In  the  circular  was  the  fol- 
lowing: "We  guarantee  prompt  protection  to  customers  against  any 
intimidation."  This  language  indicates  either  that  the  defendants  were 
raising  an  issue,  or  that  some  one  had  raised  an  issue,  concerning  the 
label  used.  Defendants,  by  their  labels,  in  effect,  stated  that  thev  of- 
fered for  sale  "Hunter  Whiskey  Bottled  by  John  Kissel  &  Son."  there 
is  but  one  "Hunter  Whiskey"  known  to  the  trade,  to  wit,  that  of  the 
complainants.  Therefore  the  defendants'  assurance  is,  in  its  effect,  an 
offer  of  complainants'  "Hunter  Whiskey,"  bottled  by  the  defendants. 
Such  is  the  necessary  interpretation  of  the  language.  Such  thought 
was  conveyed  to  the  public.  Starting  with  the  thoroughly  established 
fact  that  only  one  "Hunter  Whiskey"  is  known,  it  follows  that  a  person 
proffering  "Hunter  Whiskey"  must  be  deemed  to  mean  the  only  "Hunt- 
er Whiskey"  of  whose  existence  there  was  knowledge,  and  of  whose 
existence  tiiere  was  in  fact  wide  knowledge.  This  intention  to  offer 
complainants'  VHunter  Whiskey"  is  not  modified  by  the  fact  that  the 
defendants'  label  states  that  it  is  "Bottled  by  John  Kissel  &  Son."  Such 
statement  rather  emphasized  the  assurance,  because  it  was  the  custom 
of  dealers  in  complainants'  product  to  sell  "Hunter  Baltimore  Rye  Whis- 
key" purporting  to  be  bottled  by  the  complainants  or  by  the  person  or 
firm  bottling  and  offering  it  for  sale.  The  defendants'  statement  that 
they  bottled  "Hunter  Whiskey"  merely  classed  them  with  the  great 
number  of  persons  who  did  the  same  thing.  But  the  defendants  placed 
above  the  words  "Hunter  Whiskey"  the  words  "White  Label."  This 
does  not  qualify,  but  rather  tends  to  accentuate,  the  statement  that  it 
is  complainants'  "Hunter  Whiskey,"  because  all  complainants'  pur- 
chasers who  bottle  "Hunter  Whiskey"  bought  in  bulk  use  white  labels. 
The  letters  on  the  complainants'  black  label  are  large  and  white,  and, 
together  with  the  white  medallion,  are  the  striking  elements  of  the  label. 
These  common  and  well-known  facts  the  defendants,  by  design  or  by 
singular  chance,  have  used  of  late  to  promote  the  sale  of  their  own 
goods.  Their  statement  then  became  as  follows,  in  effect:  "This  is 
the  'White  Label'  Hunter  Whiskey,  which  we  bottle."  Hence  unwary 
persons,  in  a  general  way  associating  white  labels  with  "Hunter  Whis- 
key," would  he  attracted  by  defendants'  white  label,  and  the  assurance 
,that  it  was  in  fact  "White  Label  Hunter  Whiskey,"  bottled  by  defend- 
.ants.  It  is  true  that  the  defendants  showed  a  hunter  afoot,  and  not  on 
horseback;  but  the  label  conveyed  to  the  mind  of  an  observer  the 
thought  of  a  huntsman,  which  idea  complainants'  label  also  suggested. 
In  varying  forms,  the  pictures  result  in  the  same  conception.  A  per- 
son of  accurate  knowledge  and  observation  would  detect  the  differences 
in  the  details  of  the  pictures.  The  general  or  indifferent  observer  would 
quite  probably  often  recall  only  that  the  genuine  Hunter  label  dis- 
played the  picture  of  a  hunter.  However  that  may  be,  the  differences 
in  the  pictures  would  not  suggest  to  the  ordinary  observer  that  the 
"Hunter  Whiskey"  bottled  by  defendants  was  not  the  complainants' 
product  The  other  words  of  commendation  appearing  on  defendants' 
bottles  would  not  distinguish  to  such  person  that  complainants'  artick 
was  not  offered. 
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The  fact  seems  to  be  that  the  complainants'  wide  and  persistent  ad- 
vertisements, the  long-established  fame  resulting  therefrom  and  from 
the  use  of  their  goods,  had  given  their  whiskey  a  certain  name,  to  wit, 
"Hunter."  Purchasers  from  complainants  had  further  identified  the 
goods  by  using  white  labels,  or,  if  sold  in  original  bottles,  the  large 
white  letters  and  white  medallion,  made  more  apparent  on  the  black- 
ground,  had  to  some  extent  associated  white  labels  with  the  goods. 
The  defendants  gathered  all  these  phenomena,  known  to  the  public  more 
or  less  accurately,  and  used  them  on  their  own  label  to  market  their 
goods.  Why  did  they  select  the  words  "Hunter  Whiskey,"  if  they  did 
not  seek  to  avail  themselves  of  complainants'  reputation?  Why  did 
they  use  white  labels,  unless  they  wished  to  suggest  the  white  labels 
often  used  on  complainants'  goods?  Why  did  they  depict  a  hunter, 
unless  they  wished  to  avail  themselves  of  such  knowledge  as  people 
possessed  that  a  hunter  was  displayed  on  complainants'  label.  Of 
course,  much  that  defendants  did  they  had  a  right  to  do;  but,  when 
all  they  did  is  considered,  in  connection  with  the  use  of  the  word 
"Hunter,"  it  is  easily  concluded  that  they  intended  to  facilitate  the  sale 
of  their  goods  by  assimilating  their  description  to  that  shown  on  com- 
plainants' label. 

It  is  concluded  that  complainants  have  a  special  property  in  the  use 
of  the  word  "Hunter"  as  a  trade-mark,  for  the  purposes  for  which  they 
use  it ;  that  the  defendants  have  infringed  thereon ;  and  that  the  de- 
fendants have  designedly  used  such  trade-mark  for  the  purposes  of 
unduly  marketing  their  goods.  It  is  true  that  there  is  no  evidence 
that  any  specific  person  has  been  deceived.  The  object  of  injunctive 
relief  is  to  prevent  injury,  threaterted  and  probable  to  result,  unless  in- 
terrupted. Why  should  a  person  be  required  to  stand  by  and  see  his 
property  impaired,  before  he  may  stay  the  hand  of  the  person  seeking 
to  offend  ?  Actual  injury  may  be  the  best  evidence  of  its  own  existence, 
but  a  person  should  not  be  compelled  to  abide  the  results  of  trespass 
for  the  purpose  of  obtaining  evidence  of  its  injurious  effects.  Wrongs 
which  are  the  probable  result  of  given  means  should  be  prevented,  not 
awaited.  The  infringement  of  the  trade-mark  implies  injury.  Such 
use  as  the  defendants  made  of  it  shows  that  actionable  injury  would  be 
the  probable  result  of  their  conduct. 

It  is  urged  that  the  complainants  for  a  time  countenanced  an  adver- 
tisement that  their  whiskey  was  pure  rye  whiskey,  and  10  years  old. 
Even  so ;  there  is  not  proof  that  it  was  not  ten  years  old,  nor  is  there 
•proof  that  it  was  not  pure  rye  whiskey.  The  evidence  seems  to  show 
that  whiskey  may  be  pure,  although  it  is  blended,  and  not  distilled  in 
the  form  in  which  it  is  sold.  It  is  blended.  But  how?  What  are 
the  constituents?  This  does  not  appear.  The  defendants,  to  avoid 
the  consequences,  and  to  retain  the  benefits  of  their  wrong,  accuse  the 
persons  whom  they  have  injured  of  fraud.  They  are  bound  to  make 
proof  of  their  accusation.     It  is  considered  that  they  have  failed. 

As  already  stated,  none  of  the  persons,  except  the  complainants, 
using  the  name  "Hunter,"  sold  an  article  that  was  known  as  "Hunter 
Whiskey."  If  a  person  inquired  for  "Hunter  Whiskey,"  he  would  not 
have  received  "Louis  Hunter  1870  Pure  Rye,"  "Hunter's  Own," 
"Hunter's  Game,"  or  "Old  Hunter  Belle  Rye."    All,  unless,  maybe. 
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the  "Louis  Hunter  1870  Pure  Rye/'  had  small  sales,  largely  localized* 
The  "Louis  Hunter"  existed.  It  had  no  broad  popularity.  If  it  went 
into  many  states,  it  had  no  such  general  sale  therein  as  to  establish  for 
it  a  general  reputation.  If  it  should  be  judged  by  the  tardy  and  scant 
sales  testified  to  by  some  of  defendants*  witnesses,  the  demand  for  it 
was  so  slight  as  to  be  negligible.  But  the  essential  point  is  that  it  is 
not  "Hunter  Whiskey."  If  it  is  anything,  it  is  "Louis  Hunter  1870 
Pure  Rye,"  and  is  so  known.  In  any  case,  the  existence  of  these  brands 
does  not  impair  the  complainants'  property  in  the  word  "Hunter,"  nor 
their  right  to  protect  it  from  defendants'  encroachment. 
The  complainants  should  have  a  decree  pursuant  to  the  above  views. 


MAGKEL  Y.  ROCHESTER. 

(District  Court,  D.  Montana.    March  18,  1905.) 

No.  13. 

1*  Barkbuftct— Stat  of  Pending  Suits— Action  Based  on  Fbaud. 

A  bankrupt  Is  not  entitled  to  a  stay  of  a  pending  suit  against  liliii« 
which  is  based  upon  his  alleged  fraud,  although  the  plaintiff  tai  his  com- 
plaint has  waived  the  tort  and  sued  upon  an  Implied  contract ;  the  claim 
sued  on  being  one  from  which,  if  sustained,  a  discharge  would  not  be  a 
release. 

2.  Same— DiscHABOB— Debts  not  Dibohabobd. 

The  liability  of  a  bankrupt  to  the  trustee  of  another  bankrupt  under 
Bankr.  Act  July  1,  1898,  c.  541,  §  70e,  80  Stat  666  [U.  S.  Comp.  St  1901, 
p.  8452],  for  the  value  of  property  transferred  to  him  by  the  latter  while 
insolvent,  in  fraud  of  his  creditors,  is  one  based  upon  his  own  fraud, 
from  wbich  he  is  not  released  by  a  discharge  under  section  17a(2),  as 
amended  in  1903,  32  Stat  798  [U.  S.  Comp.  St  Supp.  1903,  p.  41U 

At  Law.    On  motion  for  stay  of  proceedings. 

John  A.  Shelton,  for  plaintiff. 
M.  P.  Gilchrist,  for  defendant. 

HUNT,  District  Judge.  On  April  8,  1899,  the  plaintiff,  as  trustee 
in  bankruptcy  of  the  estate  of  F.  A.  Bartlett,  a  bankrupt,  brought 
this  action  in  this  court  against  the  defendant,  Rochester,  to  recover 
judgment  for  $8,563  and  interest.  Plaintiff  alleges  that  on  February 
4,  1899,  the  said  Bartlett  then  being  insolvent  and  having  been  in- 
solvent for  a  long  time  prior  thereto,  and  then  contemplating  the 
filing  of  a  petition  in  bankruptcy,  fraudulently  sold  and  transferred 
to  the  defendant,  Rochester,  a  large  stock  of  merchandise,  which  was 
all  the  property  owned  by  Bartlett  not  exempt  from  execution ;  that 
thereupon  the  said  defendant,  Rochester,  took  possession  of  the  said 
stock,  and  converted  the  same  to  his  own  use,  and  that  the  value  of 
same  is  in  excess  of  the  sum  of  $8,663 ;  that  the  said  pretended  con- 
veyance was  made  with  the  intent  and  purpose  upon  the  part  of 
Bartlett  willfully  to  delay  and  defraud  his  creditors,  and  that  the 
defendant,  Rochester,  at  the  time  of  the  said  pretended  conveyance, 
knew  and  had  cause  to  believe  that  the  said  pretended  conveyance 
was  so  made  by  the  said  Bartlett  with  such  intent,  and  that  the  said 
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defendant,  Rochester,  did  not  pay  a  fair  compensation  for  the  stock, 
and  he  knew  and  had  reasonable  cause  to  believe  that  the  said  Bart- 
lett  was  insolvent;  that,  since  the  defendant  took  possession  of  the 
stock  as  aforesaid,  he  has  sold  and  disposed  of  the  same,  and  has 
received  a  sum  in  excess  of  $8,563  therefor.  The  complaint  then 
continues:  "And  plaintiff,  now  waiving  the  tort,  alleges  that  the 
defendant  is  indebted  to  him  on  account  of  the  goods,  wares,  and 
merchandise  sold  and  delivered  as  aforesaid,  converted  by  the  said 
defendant,  in  the  sum  of  $8,563/*  The  defendant  admits  the  bank- 
ruptcy of  Bartlett,  and  admits  the  sale  to  him  by  Bartlett,  but  de- 
nies that  the  value  of  the  stock  exceeded  the  sum  of  $6,344 ;  denies 
the  allegations  of  intent  to  hinder,  delay,  and  defraud  creditors; 
admits  that  he  sold  and  disposed  of  part  of  the  stock,  but  denies 
that  he  received  more  than  $6,344,  which  was  a  present  fair  con- 
sideration of  the  property  so  purchased. 

This  cau^e  has  been  tried  five  times  in  this  court,  and  has  been 
appealed  once  to  the  Circuit  Court  of  Appeals.  102  Fed.  314,  42 
C.  C.  A.  427  (decided  May  14,  1900).  At  the  call  of  the  trial  cal- 
endar at  this  term,  the  cause  was  set  for  trial  on  March  17. 
On  February  27th,  Rochester,  the  defendant,  filed  a  motion  for  an 
order  vacating  the  order  for  trial  on  March  17th,  and  for  a  stay, 
upon  the  following  grounds:  First.  That  on  October  15,  1904,  he 
(Rochester)  was  adjudged  a  bankrupt  in  this  court ;  that  12  months 
have  not  elapsed  since  the  date  of  said  adjudication;  that  this  de- 
fendant has  not  yet  filed  his  petition  for  discharge ;  that  said  petition 
has  not  been  dismissed ;  that  the  question  of  his  discharge  has  not 
been  determined.  Second.  That  the  alleged  claim  upon  which  the 
action  is  founded  would  be  released  by  a  discharge  in  bankruptcy. 
Third.  That  this  action  was  pending  at  the  time  that  this  petition 
was  filed  in  bankruptcy.  Fourth.  That  the,  action  being  founded 
upon  a  claim  from  which  a  discharge  would  be  a  release,  defendant 
is  entitled  to  a  stay  pending  the  result  of  the  determination  of  the 
question  of  the  discharge  of  the  bankrupt. 

The  trustee  had  a  choice  of  remedies — ^that  is,  a  right  to  sue 
either  in  tort  or  in  assumpsit — ^but  by  express  waiver  of  the  tort 
he  has  waived  any  damages  for  the  conversion,  and  must  rely  upon 
a  recovery  for  the  value  of  the  property  converted.  Am.  &  Eng. 
Ency.  Law,  vol.  15,  p.  1111.  A  debt  of  a  bankrupt  may  be  proved 
and  allowed  against  his  estate,  which  is  founded  upon  an  open  ac- 
count, or  upon  a  contract,  express  or  implied.  Section  63a  of  the 
Bankrupt  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  562  [U.  S.  Comp. 
St.  1901,  p.  3447]).  Formerly  it  was  held  that  the  operation  of  a 
discharge  in  bankruptcy  was  determined  by  the  election  of  the 
creditor  to  sue  in  assumpsit  or  in  case.  But  the  Supreme  Court, 
in  the  case  of  Crawford  v.  Burke,  195  U.  S.  176,  25  Sup.  Ct.  9, 

49  L.  Ed.  ,  decided  that  section  63a,  defining  provable  debts, 

must  be  read  in  connection  with  section  17  (30  Stat.  550,  551  [U. 
S.  Comp.  St.  1901,  p.  3428]),  limiting  the  operation  of  discharges 
in  which  the  provable  character  of  claims  for  fraud  in  general 
is  recognized,  by  excepting  from  discharge  claims  for  fraud  which 
have  been   reduced  to  judgment,  or  which  were  committed  by 
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the  bankrupt  while  acting  as  an  officer  or  in  a  fiduciary  capacity. 
The  amendment  of  1903  to  section  17  (32  Stat.  798  [U.  S.  Comp. 
St.  Supp.  1903,  p.  411]),  changed  the  nature  of  the  debts  included 
within  the  exceptions,  by  providing  that  a  discharge  in  bankruptcy 
shall  release  the  bankrupt  from  all  his  provable  debts  except  such 
as  *\2)  are  liabilities  for  obtaining  property  by  false  pretenses  or 
false  representations,  *  *  *  or  (4)  were  created  by  his  fraud, 
embezzlement  or  defalcation  while  acting  as  an  officer."  The  differ- 
ence, proper  to  be  noticed  in  the  present  case,  between  the  law  as 
it  stood  prior  to  1903  and  as  it  is  at  present,  rests  in  this :  Before 
the  amendment  of  1903  the  bankrupt  was  released  from  all  provable 
debts  except  claims  in  actions  for  fraud  or  for  obtaining  property  by 
false  pretenses  or  false  representations,  which  had  been  reduced  to 
judgment,  while  now  the  exception  includes  liabilities  for  obtaining 
property  under  false  pretenses  or  false  representations;  that  is  to 
say,  before  the  present  statute  a  bankrupt  might  have  been  released 
unless  a  provable  debt  for  fraud,  as  specified  in  subdivision  2,  was  in 
judgment,  while  now  he  will  not  be  released  if  the  claim  is  merely 
upon  a  liability  for  fraud  in  obtaining  property  by  false  pretenses 
or  false  representations,  whether  or  not  such  liability  is  reduced  to 
judgment.  The  Supreme  Court  has  also  decided  that  if  a  debt 
originates  or  is  founded  upon  an  open  account,  or  upon  a  contract, 
express  or  implied,  it  is  none  the  less  provable,  though  the  creditor 
may  elect  to  bring  his  action  in  trover  as  for  a  fraudulent  conver- 
sion, instead  of  in  assumpsit  for  the  balance  due  upon  an  open  ac- 
count. 

"It  certainly  could  not  have  been  the  intention  of  Congress  to 
extend  the  operation  of  the  discharge  under  section  17  to  debts  that 
were  not  provable  under  section  63a.  It  results  from  the  construc- 
tion that  we  have  given  the  latter  section  that  all  debts  originating 
upon  an  open  account,  or  upon  a  contract,  express  or  implied,  are 
provable,  though  the  plaintiff  elect  to  bring  his  action  for  fraud. *' 
Crawford  v.  Burke,  supra.  That  case,  however,  was  one  where  the 
debt  originated  upon  an  open  account  or  upon  a  contract,  yet  where 
an  action  in  trover  was  instituted  to  recover  damages  for  the  willful 
and  fraudulent  conversion  of  certain  reversionary  interests  of  the 
plaintiff  in  shares  of  stock  belonging  to  him ;  and  upon  that  premise 
the  court  held  that,  although  the  plaintiff  might  have  sued  in  an 
action  on  contract,  yet  his  election  to  sue  in  tort  did  not  deprive 
his  debt  of  its  provable  character,  and  that  therefore  the  plaintiff's 
claim  against  the  defendant  was  discharged  by  the  proceedings  in 
bankruptcy.  In  Ames  v.  Moir,  138  U.  S.  306,  11  Sup.  Ct.  311,  34  L. 
Ed.  951,  it  was  decided  that  fraud  under  the  bankruptcy  act,  defin- 
ing debts  from  which  the  bankrupt  could  not  be  relieved  by  a  dis- 
charge in  bankruptcy,  means  positive  fraud  or  fraud  in  fact,  in- 
volving moral  turpitude  or  intentional  wrong.  In  that  case  Moir 
sued  Ames  to  recover  the  value  of  certain  wines  taken.  Ames 
pleaded  that  he  was  discharged  by  the  District  Coiirt  of  the  United 
States,  sitting  in  bankruptcy,  from  all  debts  and  claims  which  by 
act  of  Congress  might  have  been  proved  against  his  estate  on  the 
day  when  the  petition  for  adjudication  was  filed  against  him,  except* 
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ing  such  debts,  if  any,  as  were  not  by  said  act  excepted  from  the 
operation  of  the  discharge  in  bankruptcy.  The  case  was  tried  upon 
the  question  of  whether  or  not  the  claim  or  debt  was  created  by 
fraud.  The  Supreme  Court  reviewed  the  evidence,  and  sustained  the 
judgment;  the  court  finding  that  the  defendant  was  guilty  of  fraud  in 
fact,  and  was  not  protected  against  the  claim  of  the  plaintiff  by  his  dis- 
charge under  the  bankruptcy  act.  In  Fors)rth  v.  Vehmeyer,  177  U.  S. 
177,  20  Sup.  Ct  623,  44  L.  Ed.  723,  an  action  was  brought  against  For- 
syth in  the  state  court  of  Illinois  upon  a  judgment  in  favor  of  Vehmeyer, 
which  he  had  recovered  against  Forsyth.  To  the  declaration  in  the  ac- 
tion upon  this  judgment  the  defendant  pleaded  a  discharge  in  bank- 
ruptcy under  the  bankrupt  act  of  1867.  Plaintiff  replied  to  that  plea  that 
the  debt  mentioned  in  the  judgment  was  created  by  fraud,  and  therefore 
was  not  discharged  under  the  bankruptcy  act.  The  original  judg- 
ment was  in  favor  of  the  plaintiff-.  The  court,  by  Justice  Peckham, 
held  that,  unless  the  judgment  was  recovered  upon  a  debt  created 
by  fraud,  the  defendant's  discharge  in  bankruptcy  was  a  bar.  It  was 
contended  that  the  original  judgment  was  not  recoverable  in  an  ac- 
tion for  fraud  and  deceit,  and,  even  if  it  were,  that  the  fraud  proven 
was  not  that  kind  of  fraud  which  was  debarred  from  a  discharge  in 
bankruptcy.  After  reiterating  the  rule  that  the  fraud  complained  of 
must  be  fraud  in  fact,  involving  moral  turpitude  or  intended  wrong, 
the  court  said: 

"Within  this  rule  as  maintained  by  the  court,  theic  can  be  no  doubt  that 
the  defendant  below  was  not  discharged  under  the  bankrupt  act  A  rep- 
resentation as  to  fact,  made  knowingly,  falsely,  and  fraudulently  for  the 
purpose  of  obtaining  money  from  another,  and  by  means  of  which  such  money 
Is  obtained,  creates  a  debt  by  means  of  a  fraud  Involving  moral  turpitude 
and  Intentional  wrong.  It  is  not  necessary  to  enlarge  upon  the  subject 
It  Is  so  plainly  a  fraud  of  that  description  that  Its  mere  statement  obtains 
our  ready  assent  The  courts  below  were,  therefore,  right  In  denying  to  the 
defendant  any  benefit  by  reason  of  his  discharge  in  bankruptcy.*' 

The  very  latest  consideration  given  by  the  Supreme  Court  to  the 
question  of  release  by  discharge  where  fraud  is  pleaded  is  in 
the  case  of  Bullis  v.  O'Beirne,  195  U.  S.  606  (decided  De- 
cember 12,  1904)  25  Sup.  Ct  118,  49  L.  Ed.  .      Bullis,  having 

been  discharged  in  bankrui)tcy  which  discharged  provable  debts, 
made  application  for  the  discharge  and  cancellation  of  certain  judg- 
ments rendered  against  him  in  New  York.  The  defendants  in  error, 
judgment  creditors  of  Bullis,  opposed  this  upon  the  ground  that 
the  judgments  against  Bullis  were  in  an  action  for  fraud,  and  were 
therefore  not  discharged  under  the  bankrupt  act.  The  Supreme 
Court  of  the  state  denied  the  application,  and  the  Supreme  Court  of 
the  United  States  affirmed  this  judgment.  The  action  originally 
brought  against  Bullis  charged  false  and  fraudulent  representations 
in  respect  to  certain  lands,  and  agreements  concerning  the  same,  and 
that  certain  conveyances  made  were  false  and  fraudulent.  The  com- 
plaint further  prayed  for  specific  performance,  and  for  injunction  and 
for  general  relief.  The  Supreme  Court  commented  upon  the  dif- 
ference under  the  bankrupt  law  of  1867,  which  provided  that  no 
debt  created  by  fraud  of  the  bankrupt  should  be  discharged  by  pro- 
ceedmgs  in  bankruptcy,  and  the  law  of  1898,  wherein  it  was  provided 
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that,  instead  of  exempting  debts  treated  by  fraud  from  the  operation 
of  the  discharge,  only  judgments  in  actions  for  fraud  should  be  dis- 
charged. The  court  still  adhered  to  the  doctrine  that  the  fraud  re- 
ferred to  must  be  positive  fraud  or  fraud  in  fact,  involving  moral 
turpitude  or  intentional  wrong,  and  not  implied  fraud,  which  may 
exist  without  any  imputation  of  bad  faith.  But  in  examining  into 
the  foundation  upon  which  a  judgment  rests  under  the  act  of  1898, 
the  court  said : 

"We  think  a  correct  Interpretation  of  the  law  does  not  require  a  close 
examination  into  the  form  of  the  action  to  determine  whether  it  is  technical- 
ly one  ex  delicto  or  otherwise,  but  the  real  question  is,  was  the  relief  granted 
in  the  Judgment  based  upon  actual,  as  distinguished  from  constructive,  fraud 
of  the  bankrupt?  If  the  judgment  is  thus  founded,  whatever  the  form  of 
the  action,  it  is  the  intent  and  purpose  of  the  law  that  the  bankrupt  shall 
not  be  discharged  from  it,  but  shall  still  rest  under  its  obligation  so  far  as 
the  bankrupt  law  is  concerned.** 

If,  therefore,  it  is  proper  for  the  court  to  look  into  the  foundation 
of  a  judgment,  whatever  the  form  of  the  action  may  be,  to  the 
end  that  the  intent  and  purpose  of  the  law  shall  be  fulfilled,  with 
much  greater  force  it  would  seem  to  be  the  duty  of  the  court  to 
overlook  the  technical  form  of  action  in  deciding  the  real  question 
whether  the  debt  is  one  resting  on  a  liability  for  obtaining  property 
by  false  pretenses  or  false  representations,  or  one  created  by  actual 
fraud  of  the  bankrupt.  If  the  debt  is  such  a  liability,  and  has  been 
created  by  actual  fraud,  the  bankrupt  shall  not  be  discharged  from 
it ;  but  shall  still  rest  under  its  obligation  so  far  as  the  bankrupt  law 
is  concerned.  My  interpretation  of  this  language  of  Justice  Day  is 
that  although  the  trustee  in  this  action  has  waived  the  damages  for 
conversion,  and  sued  for  the  value  of  the  property,  yet,  upon  the 
face  of  the  complaint,  the  debt  sued  for  and  stated  to  be  due  was 
created  by  the  actual  fraud  of  the  bankrupt  in  entering  into  an  ar- 
rangement with  Bartlett  for  the  transfer,  by  a  pretended  conveyance, 
of  all  Bartlett's  property,  with  intent  wrongfully  to  hinder,  delay,  and 
defraud  the  creditors  of  Bartlett,  and  for  a  consideration  which  the 
defendant  knew  was  not  sufficient ;  he  well  knowing  all  the  while 
that  Bartlett  was  insolvent  and  contemplating  bankruptcy.  The 
courts  are  not  precluded  from  inquiring  into  how  a  debt  was  created, 
although  a  trustee  may  waive  the  damages  and  rely  on  the  con- 
version.    Brandenburg  on  Bankruptcy,  §  433. 

It  follows,  therefore,  that  the  plaintiff  may  maintain  this  action 
at  this  time,  the  suit  not  being  one  founded  upon  a  provable  claim, 
from  which  the  discharge  would  be  a  release,  and  which  should  be 
stayed  until  after  the  adjudication  or  dismissal  of  the  bankrupt's 
petition. 

Motion  for  stay  denied. 
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O'MALLBY  T.  TIMES  PUB.  CO.  et  aU 

(Olrcnit  Court,  B.  D.  Pennsylyanla.    March  16,  1905.) 

No.  2^ 

Motions— Rule  to  Show  Causk— Sutficienot  or  Motion  Papers. 

Under  the  Pennsylvauia  practice,  an  affidavit  filed  as  the  foundation 
for  a  rule  to  Bhow  cause  should  contain  concise  averments  of  all  the  neces- 
sary facts  to  make  a  prima  facie  case  for  the  relief  sought. 

At  Law.    On  rule  to  show  cause. 

Myles  Higgins  and  Ambrose  Higgins,  for  plaintiflf. 
D.  Stuart  Robinson,  for  defendants. 

HOLLAND,  District  Judge.  Suit  in  this  case  was  brought  by 
O'Malley  against  the  Times  Publishing  Company  and  others  for 
libel.  After  the  running  of  the  statute  of  limitation,  it  was  discov- 
ereu  tha'  the  newspaper  known  as  the  Philadelphia  Times,  which 
had  publisMed  the  libel,  was  owned  and  published  by  the  Philadel- 
phia Times  Company.  The  plaintiff,  now  that  the  statute  of  limi- 
tations bars  his  right  to  bring  a  new  suit,  asks  the  court  to  permit 
him  to  amend  the  record  by  substituting  the  Philadelphia  Times 
Company  for  the  Times  Publishing  Company.  The  paper  filed  up- 
on which  this  rule  was  granted  was  an  affidavit  of  Abram  B.  Mey- 
ers, deputy  United  States  marshal,  in  which  he  states  that  "he  did 
on  the  sixth  day  of  April,  1903,  serve  the  writ  of  summons  issued 
in  above  case  upon  the  Times  Publishing  Company  by  handing  a 
true  and  attested  copy  thereof  to  George  W.  Ochs,  who  then  and 
there  stated  that  he  was  vice  president  of  said  company;  *  *  * 
that  the  service  was  intended  to  be  upon  the  officers  of  the  cor- 
poration owning  and  publishing  the  newspaper  known  as  the  Phil- 
adelphia Times."  In  addition  to  this,  there  was  an  ex  parte  affi- 
davit, which  gives  very  little  more  information  than  the  affidavit 
upon  which  the  rule  was  granted.  Being  ex  parte,  however,  it  can- 
not be  considered,  as  it  is  objected  to  by  counsel  for  the  Philadelphia 
Times  Company.  At  the  argument  on  this  rule,  counsel  for  the 
plaintiff  stated  that  George  W.  Ochs,  upon  whom  service  of  the 
summons  was  made,  is  not  vice  president  of  the  Times  Publishing 
Company,  but  is  vice  president  of  the  Philadelphia  Times  Company, 
the  owner  of  the  Philadelphia  Times  newspaper  at  the  time  the 
libel  was  published.  Other  facts  were  stated  showing  how  the  mis- 
take occurred,  and  an  accounting  for  the  delay  in  the  discovery  of 
the  mistake.  These  statements,  however,  were  not  assented  to  by 
the  opposing  counsel,  who  insisted  that  they  should  be  established 
by  depositions.  It  is  further  to  be  noted  that  none  of  these  facts 
upon  which  counsel  for  the  plaintiff  relied  to  authorize  the  court  to 
allow  this  amendment  were  stated  in  the  affidavit  upon  which  the 
rule  was  granted. 

In  the  practice  in  Pennsylvania  in  regard  to  that  class  of  rules 
which  require  an  allocatur,  the  ground  must  be  laid  in  the  affidavit 
setting  forth  facts  upon  which  relief  is  sought.  The  affidavit  or 
petition,  being  the  foundation  of  the  rule,  should  contain  conci.<ie 
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averments  of  all  the  necessary  facts  to  make  a  prima  facie  title  to 
the  relief  sought,  but  it  need  not  in  ordinary  cases  do  more.  It  is 
not,  therefore,  necessary  in  general  to  go  into  all  the  facts  with  the 
same  detail  as  would  be  required  in  a  deposition,  but  it  will  always 
be  safer  to  err  on  the  side  of  fullness,  rather  than  to  run  the  risk 
of  failing  by  the  omission  of  a  point  which  may  turn  out  to  be  ma- 
terial. Mitchell  on  Motion  and  Rules,  p.  19.  In  this  case  it  will 
be  noted  that  the  amendment  is  urged  upon  the  ground  that  the 
proper  cofporation,  to  wit,  the  Philadelphia  Times  Company,  was 
served  through  its  vice  president,  George  W.  Ochs;  but  there  is 
nothing  in  the  affidavit  filed,  upon  which  the  rule  was  granted,  to 
show  that  George  W.  Ochs  is  the  vice  president  of  the  corporation 
intended  to  be  served,  but,  on  the  other  hand,  the  affidavit  states 
that  he  represented  himself  to  be  the  vice  president  of.  the  Times 
Publishing  Company  when  the  officer  served  the  writ  upon -him,  and 
there  is  nothing  in  the  case  to  establish  the  contrary,  so  that,  a> 
the  record  now  stands,  it  shows  that  the  vice  president  of  the  Times 
Publishing  Company  was  served.  If,  as  claimed,  however,  George 
W.  Ochs  is  not  vice  president  of  the  company  named  in  the  suit, 
but  is  vice  president  of  the  Philadelphia  Times  Company,  and  v 
was  the  intention  of  the  plaintiff  to  sue  that  company,  and  it  did 
serve  notice  upon  its  vice  president,  these  facts,  together  with  tiiose 
stated  at  the  argument,  should  be  properly  put  in  issue,  and,  if 
denied,  supported  by  depositions. 

The  order  of  the  court,  therefore,  is  that  the  plaintiff  shall  have 
10  days  from  this  date  to  amend  his  petition  or  affidavit  in  accord- 
ance with  this  opinion. 


In  re  LADUB  TATE  MFG.  CO. 

(District  CJourt,  W.  D.  New  York.    January  2U  1905.) 

No.  1,652. 

1.  Bankruptct— Pbovablb  Debts— Contract  fob  Coioiissions. 

A  contract  between  a  bankrupt  mercantile  company  and  a  sales  agent 
construed,  and  held  to  entitle  the  agent  to  commisslona  on  orders  ob- 
tained by  him  which  were  accepted  and  filled  by  the  company,  but  not 
on  orders  which,  for  sufficient  reason,  were  not  accepted  or  were  canceled 
by  the  buyers. 

2.  Same— Evidence— Unauthentioated  Lettebb. 

On  the  hearing  of  a  claim  against  a  bankrupt  estate  for  commissions 
on  orders  for  goods  obtained  by  the  claimant  as  sales  agent  for  the  bank- 
rupt, letters  received  by  the  trustee,  purporting  to  have  been  written 
by  customers  from  whom  the  claimant  had  taken  orders,  are  not  admissi- 
ble to  prove  a  cancellation  of  such  orders,  without  proof  of  their  au- 
thenticity. 

[Ed.  Note.— For  cases  In  point,  see  vol.  20,  Cent  Dig.  Evidence,  (9  164S- 
1652.] 

In  Bankruptcy.    On  review  of  referee's  decision  on  contested 
claim. 

William  F.  Wierling,  for  claimant. 

Baker  &  Schwartz  (Thomas  C.  Burke,  of  counsel),  for  trustee. 
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HAZEL,  District  Judge.  The  claim  filed  herein  by  Christian  E. 
Geiger,  amounting  to  $3,264.23,  is  for  commissions  alleged  to  have 
been  earned  as  sales  agent  for  the  bankrupt,  a  mercantile  corpora- 
tion. Objections  to  the  allowance  thereof  were  interposed  by  the 
trustee.  The  referee,  after  hearing  the  evidence,  allowed  the  claim 
at  $51.40.  Upon  the  hearing  the  claimant  had  the  affirmative  of  the 
issue.  He  proved  that  he  had  procured  for  the  bankrupt  a  large 
number  of  orders  for  merchandise  to  be  delivered  at  a  future  time, 
but  he  failed  to  satisfactorily  establish  the  amount  of  commissions 
actually  earned,  or  the  amount  of  money  received  by  him  to  apply 
thereon,  prior  to  December  31,  1903.  The  testimony  of  the  claimant 
that  the  bankrupt  was  indebted  to  him  in  the  sum  of  $600,  commis- 
sions earned  between  September  6,  1901,  and  June,  1902,  and  the 
further  sums  of  $1,000  for  the  year  ending  June,  1903,  and  $1,300 
for  the  period  between  said  last-mentioned  date  and  September  25, 
1903,  is  indefinite,  vague,  and  uncertain.  The  arrangement  between 
Mr.  Tate,  general  manager  of  the  bankrupt,  and  Geiger,  was  that 
commissions  should  be  earned  upon  all  orders  accepted  and  filled 
by  shipment,  and  not  merely  upon  orders  obtained.  Such  an  ar- 
rangement between  the  parties  must  be  fairly  interpreted,  and  the 
employer  has  no  right  to  arbitrarily  reject  orders  obtained  in  good 
faith.  Taylor  v.  Enoch  Morgan  Sons  Co.,  124  N.  Y.  188,  26  N.  E. 
314.  The  claim  is  interposed  on  an  erroneous  assumption  that  the 
commissions  were  earned  when  orders  were  obtained  by  the  sales 
agent  and  turned  over  to  his  principal,  instead  of  on  all  goods  sold 
and  shipped.  The  contract,  as  interpreted  by  the  referee,  undoubt- 
edly expressed  the  intention  of  the  parties,  and  hence  I  agree  in 
his  conclusion  respecting  the  same. 

After  the  filing  of  the  petition  in  bankruptcy,  various  customers 
canceled  orders  amounting  to  $5,336.28.  It  is  quite  possible,  had 
bankruptcy  not  intervened,  that,  with  the  exception  of  those  of 
Geddes  &  Bennett,  McClean,  Bowman  &  Co.,  Harry  L.  White,  and 
John  Brash  &  Co.,  all  such  orders  would  have  been  filled,  and  the 
commissions  earned  by  the  sales  agent.  The  burden  was  undoubt- 
edly upon  the  trustee  to  show  which  orders  were  not  finally  shipped, 
and,  if  there  was  a  justifiable  cancellation  thereof,  to  establish  that 
fact;  otherwise  the  claimant  was  entitled  to  commissions  on  such 
sales.  The  evidence  in  support  of  certain  cancellations  was  improp- 
erly received.  The  record  shows  that  about  seven  letters  written 
and  mailed  to  the  trustee  in  bankruptcy  by  customers  canceling  or- 
ders for  merchandise  previously  given  were  received  in  evidence 
over  claimant's  objection  to  their  introduction,  without  any  proof 
of  their  genuineness.  The  mere  fact  that  they  were  received  by  the 
trustee  in  the  manner  indicated,  without  proof  of  their  authenticity 
(they  not  being  strictly  part  of  the  transaction  between  claimant  and 
the  bankrupt),  does  not  establish  their  contents.  Greenleaf  on  Evi- 
dence, vol.  1,  §  575  (16th  Ed.)  vol.  9,  Amer.  &  Eng.  Ency.  of  Law, 
898 ;  Hildreth  v.  Shepard,  65  Barb.  265.  These  orders  were  from  re- 
sponsible parties,  and  undoubtedly  were  acceptable  to  the  bankrupt. 
The  suggestion  that  Geiger  notified  the  writers  of  the  letters  or 
some  of  them  of  the  bankruptcy,  and  suggested  cancellation  of  theii 
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orders,  would,  if  true,  have  weight,  and  would  perhaps  warrant  their 
reception  without  other  evidence  of  the  signatures  or  authorship. 
But  the  suggestion  mentioned  is  not  borne  out  by  the  proofs.  Ad- 
mittedly, Geiger  notified  his  customers,  some  of  whom  had  previously 
given  him  orders  as  sales  agent  of  the  bankrupt,  that  bankruptcy 
proceedings  had  been  instituted,  but  I  am  unable  to  infer  from  the 
showing  that  he  invited  cancellations  of  any  of  the  orders.  No 
claim  is  made  for  commissions  upon  merchandise  sold  to  such  cus- 
tomers who  afterward  elected  to  place  their  orders  elsewhere.  In 
the  circumstances,  the  claimant  is  entitled' to  recover  commissions 
claimed  to  be  due  from  the  bankrupt  on  the  following  orders,  in 
addition  to  those  enumerated  by  the  referee:  Robinson  &  Co.,  J. 
A.  Borland,  Sarah  A.  Herrick,  Jennie  E.  Zimmerman,  and  William 
Windhorst. 

It  was  conceded  at  the  argument  that  claimant  is  entitled  to  a  fur- 
ther sum  of  $80.16,  on  account  of  an  additional  2 J4  per  cent,  commis- 
sion on  certain  orders  which  apparently  the  referee  overlooked.  The 
claim  is  allowed  at  $465.75. 


HBLMRATH  v.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    December  21,  1904.) 

No.  8,02a 

1«  Customs  Dutiks— Protest— SumciKwcT. 

An  importer  protested  against  tlie  payment  of  duty  on  09  skins,  classi- 
fied as  hides,  in  regard  to  which  he  stated  in  his  protest,  *'each  of  which 
weighs  under  12  pounds;  and  looking  to  you  for  the  refund  of  duty  on 
these  99  skins  I  remain,"  etc.  It  appeared  that  12  pounds  Is  the  dlvid* 
ing  line  between  hides  and  skins,  and  that  paragraph  664  of  the  Free 
List,  Tariff  Act  July  24,  1897,  c.  11,  S  2,  30  Stat  201  [U.  S.  Comp.  St 
1901,  p.  1688],  is  the  only  paragraph  authorizing  the  admission  of  such 
skins  free  of  duty.  Held,  that  the  protest  was  sufficient  under  section  14, 
Customs  Administrative  Act  June  10,  1890,  c.  407,  26  Stat  137  [U.  S. 
Comp.  St  1901,  p.  1933],  requiring  that  protests  shall  point  out  "distinctly 
and  specifically''  the  grounds  of  the  importer's  objections  to  the  assess- 
ment of  duty. 

Z  Same— EviDENcs— SuFFioiBNCY. 

Where  importations  of  hides  and  skins,  mixed  together,  were  sorted 
by  experienced  men,  who  determined  whether  they  were  under  or  over 
12  pounds,  the  dlylding  line  between  hides  and  skins,  by  handling  alone, 
except  with  doubtful  pieces,  on  which  they  used  the  scales,  and  it  ap- 
peared that  the  pieces  considered  by  them  to  be  skins  were  treated  as 
such,  being  sold  on  that  basis,  held,  that  the  evidence  of  these  facts  Justi- 
fied a  finding  that  such  pieces  were  actually  skins,  and  not  hides. 

On  Application  for  Review  of  Decisions  of  the  Board  of  United 
States  General  Appraisers. 

This  case  relates  to  three  decisions  of  the  Board  of  General  Apprais- 
ers, which  affirmed  the  assessment  of  duty  by  the  collector  of  customs 
at  the  port  of  New  York  on  merchandise  imported  by  W.  Helmrath. 
Among  the  issues  raised  was  the  question  of  whether  tiie  protests  were 
sufficient  under  section  14,  Customs  Administrative  Act  June  10,  1890, 
c  407,  26  Stat.  137  [U.  S.  Comp.  St  1901,  p.  1933],  requiring  that 
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protests  shall  set  forth  "distinctly  and  specifically"  the  grounds  of  the 
importer's  objections  to  the  assessment  of  duty. 

J.  Stuart  Tompkins,  for  importer. 
D.  Frank  Lloyd,  Asst  U.  S.  Atty. 

PLATT,  District  Judge.  The  merchandise  in  question  consists  of 
dried  calfskins,  imported  from  South  America  at  the  port  of  New  York, 
which  were  assessed  for  duty  at  15  per  cent,  ad  valorem,  under  para- 
graph 437  of  the  Tariff  Act  of  July  24,  1897,  c  11,  §  1,  Schedule  N, 
30  Stat.  192  [U.  S.  Comp.  St  1901,  p.  1676],  the  material  part  of 
which  reads: 

'^437.  Hides  of  cattle,  raw  or  nncnred,  whether  dry  salted  or  pickled,  fifteen 
per  cent  ad  yalorem.'' 

The  importer  claims  that  certain  of  the  pieces  in  question  were  skins, 
as  distinguished  from  hides,  and  that  he  was  therefore  entitled  to  a 
refund  of  the  duty  paid  on  the  skins. 

The  protest  filed  in  connection  with  one  of  the  invoices  serves  to  raise 
the  first  question  at  issue,'  since  they  were  all  alike  so  far  as  the  spe- 
cific cause  of  complaint  is  concerned,  which  protest  is  as  follows : 

"I  herewith  protest  against  the  llquldatloD  of  my  entry  of  hides  and  skins 
Ex.  S.  S.  Alene,  entered  June  Srd,  1903,  Entry  No.  111,033,  marked  as  follows: 
•p.  R.  1,343  Pieces,  D  600  Pieces.'  As  per  city  weighmaster's  return,  whose 
affidavit  I  herewith  attach,  the  above  P.  R.  contains  89  skins,  and  D  10  skins, 
each  of  which  weighs  under  12  pounds ;  and  looking  to  you  for  the  refund  of 
duty  on  these  09  skins  I  remain,"  etc 

There  is  only  one  paragraph  in  the  free  list  which  could  apply  to 
skins,  and  which  would  sanction  the  refund  of  duty  demanded  by  the 
protestant,  and  that  is  paragraph  664,  §  2,  30  Stat  201  [U.  S.  Comp.  St 
1901,  p.  1688],  which  reads: 

"Skins  of  all  kinds,  raw  (except  sheep  skins  with  the  wool  on)  and  hides 
not  specially  provided  for  in  this  acf 

It  was  known  by  everybody  concerned  that  the  line  of  demarcation 
between  hides  and  skins  had  been  placed  at  the  12-pound  weight,  and 
the  collector  could  not  have  been  in  doubt  as  to  what  the  importer  meant 
The  protest  is  amply  sufficient  under  the  decisions. 

Much  testimony  was  taken  before  the  General  Appraisers  which  re- 
lates to  separate  invoices,  each  containing  both  hides  and  skins,  and 
upon  that  testimony  and  the  other  papers  in  the  case  the  General  Ap- 
praisers made  three  separate  decisions,  which  are  found  in  the  record 
as  Exhibits  P,  Q,  and  R.  While  criticising  the  protests,  tiity  do,  how- 
ever, undertake  to  decide  the  question  upon  its  merits.  Ik  Exhibit 
P  they  say: 

"We  find  that  there  is  no  evidence  before  us  to  snBtain  the  claim  ^hst  each 
skin  weighed  less  than  twelve  pounds,  and  therefore^  regardless  of  vhe  Vrm 
of  the  protests,  they  are  overruled." 

In  Exhibit  Q  they  say: 

"We  have  no  sufficient  proof  to  justify  a  finding  that  any  of  the  alleged 

skins  weighed  lesa  than  twelve  pounds.    It  appears  that  the  counting,  sepai  v 

tion  and  weighing  of  the  hides  and  alleged  skins  was  done  by  city  weighers 

In  block,  and  not  s^arately.    The  weighers  claim  to  be  able^  by  reason  of  eix- 
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perience,  to  tell  by  examination  whether  a  akin  weighed  over  or  under  twelw 
ponnda,  and  their  awom  certiflcatea  of  return  of  the  weighing,  although  them 
had  been  no  aeparate  weighing  of  the  sklna,  set  forth  that  each  of  the  alleged 
akina  weighed  leas  than  twelve  pounds.  We  are  not  satiafled  with  such  proof, 
and  think  the  protestant  haa  failed  to  furnish  sufficient  evidence  that  anj  of 
the  skins  weighed  less  than  twelve  pounds." 

And  in  Exhibit  R  they  say: 

"The  weighing  of  the  hidea  and  skins  waa  done  bj  citj  weighers  In  blodc, 
and  not  separately.  Mere  handling,  and,  aa  a  result  thereof,  estimating  the 
weight  of  the  alleged  skins,  in  the  absence  of  separate  weighing,  la  insuffi- 
cient" 

The  rule  of  law  is  plain,  as  laid  down  by  the  Circuit  Court  of  Ap- 
peals, that  a  finding  of  fact  by  the  Board  of  General  Appraisers  is  not 
conclusive  upon  this  court,  and  should  not  be  followed  "where  such 
finding  is  contrary  to  the  weight  of  evidence."  In  re  Van  Blanken- 
steyn,  66  Fed.  474,  477,  6  C.  C.  A.  679;  Apgar  v.  U.  S.,  78  Fed.  332, 
334,  24  C.  C.  A.  113.  A  somewhat  careful  examination  of  the  testi- 
mony establishes  these  facts:  (1)  In  each  consignment  the  hides  and 
skins  were  all  handled,  the  skins  being  thrown  in  a  pile  by  themselves, 
and,  if  there  was  any  doubt  as  to  the  12-pound  limit  in  the  mind  of  the 
weigher,  the  scales  were  used  upon  the  doubtful  piece.  The  weighers 
were  experienced  men.  (2)  The  skins  did  not  average  over  10  pounds, 
and  it  is  impossible  to  conceive  that  any  serious  mistakes  were  made. 
The  pieces  thrown  out  and  treated  as  skins  were  sold  in  the  trade  based 
upon  these  weights,  and  none  were  returned  on  account  of  error.  The 
same  is  true  of  the  hides.  The  testimony  satisfies  me  that,  trifling 
accidents  excepted,  each  skin  weighed  under  12  pounds.  If  a  single 
skin  did  happen  to  run  a  trifle  over  weight,  I  see  no  reason  why  die 
protestant  should  not  have  the  advantage,  and  the  government  be 
bound  to  accept  the  well-known  maxim  of  the  law,  "De  minimis  non 
curat  lex." 

The  protests  apply,  as  I  understand  it,  to  429  pieces,  for  which  the 
refund  as  skins  is  claimed.  To  this  extent  the  decision  of  the  Board  of 
General  Appraisers  is  reversed. 


BRODIB  T.  UNITED  STATE8SL 

(Olrcuit  Court  S.  D.  New  York.    December  16,  1904.) 

(No.  8,72a 

O08TOM8  DuTISS—OlASSIFIOATION— ORNAMSNTAI.  F8ATHEBS. 

Crude  OBtrich  feathers,  which  in  that 'condition  are  never  used  for  orna- 
mental purposesi^  but  need  to  be  dressed  and  otherwise  manufactured 
before  becoming  suitable  for  such  use,  are  dutiable  as  "feathers  •  •  • 
crude,"  and  not  as  "ornamental  feathers,"  under  paragraph  426,  Tariff 
Act  July  24,  18d7»  c.  11,  S  1»  Schedule  N,  80  Stat  101  [U.  S.  Comp.  St 
1901,  p.  16751. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

The  decision  below  affirmed  the  assessment  of  duty  by  the  collector 
of  customs  at  the  port  of  New  York  on  merchandise  imported  by  H. 
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W.  Brodie.    Note  Silva  v.  United  States  (C.  C.)  127  Fed.  781,  and 
Spero  V.  United  States  (C  C.)  infra. 

William  B.  Coughtry,  for  importer. 
Charles  Duane  Baker,  Asst  U.  S.  Atty. 

PLATT,  District  Judge.  The  merchandise  in  question  consists  of 
crude  ostrich  feathers,  which  were  assessed  as  "ornamental  feathers," 
at  50  per  cent  ad  valorem,  under  paragraph  425  of  the  Tariff  Act  of 
July  24,  1897,  c  11,  §  1,  Schedule  N,  30  Stat.  191  [U.  S.  Comp.  St 
3901,  p.  1675],  and  are  claimed  by  the  importers  to  be  dutiable 
only  at  the  rate  of  15  per  cent,  ad  valorem,  under  the  first  provision  of 
said  paragraph,  for  * 'feathers  of  all  kinds  *  *  *  crude  or  not 
dressed,  colored,  or  otherwise  advanced  or  manufactured  in  any  man- 
ner." The  undisputed  evidence  is  that  ostrich  feathers  in  their  crude 
condition  are  never  used  for  ornamental  purposes.  They  have  to  be 
dressed  and  otherwise  manufactured  before  they  are  suitable  for  such 
use,  or  become  in  any  sense  ornamental  feathers.  I  am  clearly  of  opin- 
ion that  the  condition,  and  not  the  use  of  the  feather,  governs  its 
classification  under  said  paragraph  425,  and  that  the  inclusion  of  "or- 
namental feathers"  at  the  rate  of  50  per  cent,  in  the  latter  part  of  said 
paragraph,  as  well  as  its  association  therein  with  other  enumerated  arti- 
cles, all  of  which  are  self-evidently  wholly  or  partly  manufactured, 
indicates  that  only  such  "ornamental  feathers"  as  have  been  "dressed, 
colored,  or  otherwise  advanced  or  manufactured  in  any  manner"  are 
properly  dutiable  at  said  rate  of  60  per  cent  ad  valorem.  Crude 
feathers  of  all  kinds  are  dutiable  at  15  per  cent,  ad  valorem.  The  word 
"ornamental,"  as  it  appears  in  said  paragraph,  applies  not  only  to  feath- 
ers, but  to  fruits,  grains,  leaves,  flowers,  and  stems  as  well.  It  is  diffi- 
cult to  perceive  why  that  word  should  be  given  a  different  significance 
when  applied  to  a  natural  feather,  just  as  it  is  plucked  or  clipped  from 
the  bird  (elsewhere  provided  for  in  paragraph  425  among  "feathers  of 
all  kinds,  crude"),  than  when  applied  to  a  natural  flower,  just  as 
plucked  or  clipped  from  the  bush  (elsewhere  provided  for  in  paragraph 
251,  Schedule  G,  30  Stat  170  [U.  S.  Comp.  St  1901,  p.  1650]  among 
"natural  flowers  of  all  kinds,  f  resh'O  yet  no  one  would  be  likely  to  seri- 
ously contend  that  paragraph  425  is  intended  to  cover  natural  flowers, 
although  they  are  generally  used  for  ornamental  purposes. 

The  decision  of  the  Board  of  General  Appraisers  is  reversed. 


SPERO  ▼.  UNITED  STATES. 

(Circuit  Ck>Tirtt  S.  D.  New  York.    December  16,  1904.) 

No.  3,494. 

GiTSToics    DunES— Classification— Cbtjdb    Obnamental   Fkathebs— Oondoe 
AND  Eagle  Quills. 

Held,  that  certain  eagle  and  condor  qnills,  which  are  ornamental 
feathers,  but  are  in  a  crude  state,  and  require  further  treatment  before 
becoming  suitable  for  ornamental  purposes^  are  dutiable  as  crude  feath- 
ers, and  not  as  ornamental  feathers,  under  paragraph  425,  Tariff  Act 
July  24,  1897,  c.  11,  S  1,  Schedule  N,  80  Stat  191  [U.  S.  Comp.  St  1901, 
p.  1675]. 
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On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

The  decision  in  questioD  (6.  A.  5,540,  T.  D.  24,910)  affirmed  the  aflBeflsment 
of  duty  by  the  collector  of  customs  at  the  port  of  New  York  on  merchandise 
imported  by  David  Spero. 

This  case  relates  to  certain  feathers  imported  into  the  port  of  New  York 
by  David  Spero,  consisting  of  crude  eagle  and  condor  quills,  which  are  orna- 
mental in  character,  but  require  to  be  cleaned,  dressed,  etc.,  before  being  salt- 
able  for  ornamental  purposes.  They  were  classified  as  omam^ital  feathers^ 
under  paragraph  425,  Tariff  Act  July  24,  1897,  c.  11,  i  It  Schedule  N,  80  Stat. 
191  [U.  S.  Comp.  St  1901,  p.  1075],  and  were  claimed  by  the  importer  to  be 
dutiable  as  crude  feathers,  under  the  same  paragraph.  This  contention  wb» 
overruled  by  the  Board  of  General  Appraisers.    Q.  A.  5,540^  T*  D.  24,910. 

Frederick  W.  Brooks,  for  importers. 
Charles  Duane  Baker,  Asst  U.  S.  Atty* 

PLATT,  District  Judge.  The  same  principles  are  applicable  to  this 
case  as  those  set  forth  in  my  opinion  filed  on  this  date  in  the  case  of  H. 
W.  Brodie  v.  United  States  (suit  No.  3,726)  135  Fed.  914. 

The  decision  of  the  Board  of  General  Appraisers  herein  is  according- 
ly reversed 


FEITZ  &  LA  RUB  v.  UNITED  STATES- 

iW.  ft  J.  6L0ANB  V.  UNITED  STATES. 

(Chrcuit  Court,  S.  D.  New  York.    December  19^  1904J 

Nos.  8,614,  8,615. 

GusroMB  Duties— MsASUBEMsirr—SELVAOs  or  Ruos. 

In  asBessing  tbe  doty  *'per  square  foot"  provided  for  mgs  In  paras^rapb 
879,  Tariff  Act  July  24,  1897,  c.  11,  S  1,  Schedule  K,  80  SUt  185  [U.  & 
Comp.  St  1901,  p.  1668],  held,  as  to  certain  oriental  rugs  having  a  pile 
and  a  selvage,  that  the  entire  area  of  the  rug,  including  the  selvage,  should 
be  measured,  in  ascertaining  the  number  of  square  feet 

On  Application  for  Review  of  a  Decision  of  the  Boar3  of  United 
States  General  Appraisers. 

For  decision  below,  see  G.  A.  6,711,  T.  D.  25,384,  which  af&rmed  the 
assessment  of  duty  on  merchandise  imported  at  the  port  of  New  York 
by  Fritz  &  La  Rue  and  W.  &  J.  Sloane. 

Albert  Comstock,  for  importers. 
Henry  A.  Wise,  Asst  U.  S.  Atty. 

PLATT,  District  Judge.  The  importations  in  question  consist  of 
oriental  rugs,  which  were  assessed  for  duty  under  paragraph  379  of 
the  tariff  act  of  July  24,  1897,  c.  11,  §  1,  Schedule  K,  30  Stat  185  [U. 
S.  Comp.  St  1901,  p.  1668],  which  reads  as  follows: 

"Par.  879.  Carpets  of  every  description,  woven  whole  for  rooms,  and  oriental, 
Berlin,  Aubusson,  Axmlnster  and  similar  rugs,  ten  cents  per  square  foot  and 
In  addition  thereto*  forty  per  centum  ad  valorem." 

In  making  the  estimate  of  duty  upon  the  basis  of  measurement,  the 
collector  included  not  only  the  pile-fabric  portion,  but  also  the  selvage 
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of  the  rugs.  The  importers  claim  that  in  making  this  measurement  the 
selvage  should  have  been  excluded  from  the  square-foot  measurement 
But  they  admit  that  in  making  the  measurement  the  extra  salvage  be- 
yond the  pile  on  the  sides  may  be  counted,  and  say  further  that  some 
selvage  must  be  left  on  the  ends  of  the  rug  in  order  that  it  shall  not 
ravel.  If  a  certain  addition  on  the  sides  and  ends  of  the  importation 
still  permits  the  entire  article  to  answer  the  definitions  for  cugs,  it  is 
not  easy  to  perceive  how  the  addition  of  a  few  extra  inches  to  the 
selvage  on  the  ends  can  change  the  way  in  which  the  definition  should 
be  interpreted.  It  is  not  believed  that  the  testimony  bearing  upon  the 
custom  of  the  trade  in  this  regard  affects  the  plain  meaning  of  the  lan- 
guage of  paragraph  379.  The  only  remedy  for  the  importers'  troubles 
is  to  take  care  that  as  little  as  possible  of  what  they  term  useless  and 
extra  length  shall  be  present  in  the  imported  articles.  ' 

The  decision  of  the  Board  of  General  Appraisers  is  affirmed. 


B.  H.  BAILEY  ft  CO.  ▼.  UNITED  STATES. 

(Circuit  Court,  E.  D.  Pennsylvania*    March  15,  1905.) 

No.  1& 

OusTous   DumaB—CLABSiFicATiON— Metal    Buokues— Supfkb   OBNAiisirra— 

JBWELBY. 

Eeldt  that  certain  slides  or  buckles,  made  of  steel  or  a  base  metal,  some 
ornamented  with  rhlDestones  and  some  colored  In  imitation  of  precious 
metals,  and  used  in  ornamentiug  slippers,  are  not  within  the  provision 
in  paragraph  434,  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  N,  30  Stat 
192  [U.  S.  Comp.  St  1901,  p.  1676],  for  "articles  commonly  known  as 
jewelry,"  but  are  dutiable  as  manufactures  of  metal,  not  specially  pro- 
vided for,  under  paragraph  193  of  said  act.  Schedule  C,  80  Stat  167  [U.  S. 
Comp.  St  1901,  p.  16451. 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

The  decision  below  related  to  merchandise  imported  by  E.  H.  Bailey 
&  Co.  at  the  port  of  Philadelphia,  and,  following  a  previous  decision 
of  the  board  on  the  same  subject  (In  re  Stem,  G.  A.  4,306,  T.  D. 
20,298),  affirmed  the  assessment  of  duty  by  the  collector  of  customs  at 
that  port 

Hatch,  Keener  &  Clute,  for  petitioners. 

Wm,  M.  Stewart,  Jr.,  and  J.  Whitaker  Thompson,  for  the  United 
States. 

J.  B.  McPHERSON,  District  Judge.  The  articles  in  question  are 
slides  or  buckles  made  of  cut  steel,  or  a  base  metal,  some  ornamented 
with  rhinestones,  and  some  colored  in  imitation  of  gold  or  silver.  They 
were  imported  in  1899,  1900,  and  1901,  to  be  used,  and  were  in  fact 
used,  in  the  manufacture  of  slippers,  partly  to  cover  certain  imperfec- 
tions in  the  making,  and  partly  as  ornaments,  and  are  not  adapted  for 
any  other  use.    The  collector  classified  them  under  paragraph  434 
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of  the  act  of  July  24,  1897,  c.  11,  §  1,  Schedule  N,  30  Stat  192  [U.  S. 
Comp.  St.  1901,  p.  1676],  which  imposes  duty  as  follows: 

"Articles  commonly  known  as  Jewelry,  and  parts  thereof,  finished,  or  un- 
finished, not  specially  provided  for  In  this  act,  including  precious  stones, 
set,  pearls,  set  or  strung,  and  cameos  in  frames,  sixty  per  centnm  ad  yalorem." 

The  importers  protested  that  the  duty  should  have  been  imposed  un- 
der paragfraph  193,  Schedule  C,  30  Stat  167  [U.  S.  Comp.  St  1901, 
p.  1645],  which  levies  a  duty  of  45  per  centum  ad  valorem  upon — 

"Articles  or  wares,  not  specially  provided  for  in  this  act  composed  wholly, 
or  in  part  of  iron,  steel,  lead,  copper,  nickel,  pewter,  jdnc,  gold,  silver,  plati- 
muD,  aluminum,  or  other  metal,  and  whether  partly  or  wholly  manufactared." 

The  Board  of  General  Appraisers  sustained  the  collector  upon  the 
authority  of  G.  A.  4,306,  and  the  partial  affirmance  of  that  decision  by 
the  Circuit  Court  for  the  Southern  District  of  New  York  in  Bader  v. 
United  States  (C.  C.)  116  Fed.  641,  saying: 

"We  find  from  an  inspection  of  the  samples  and  the  record  that  this  mer- 
chandise is  identical  in  character  with  that  passed  upon  by  the  board  In  6. 
A.  4306  (T.  D.  20,298),  which  decision,  upon  appeal,  was  affirmed  by  the  Cir- 
cuit Court  for  the  Southern  District  of  New  York/' 

I  am  unable  to  agree  with  this  finding  of  feict  The  samples  that 
were  offered  in  evidence  in  Bader's  Case  are  before  me,  and  it  seems 
clear  to  my  mind  that  they  differ  materially  from  the  articles  in  questic» 
in  the  present  case.  Not  much  testimony  has  been  offered,  but  what 
there  is  tends  toward  the  same  conclusion.  In  my  opinion,  inspection 
of  the  articles  is  all  that  is  needed  to  satisfy  the  mind  with  approximate 
certainty  that  they  are  not  "commonly  known  as  jewelry."  They 
would,  I  think,  be  more  properly  described  as  millinery  goods,  trim- 
mings, or  findings. 

The  decision  of  the  Board  must  be  reversed. 


MBNZEL  &  CO.  T.  UNITED  STATES.    MEYER  *  LANOB  T.  8AHB. 

WEBER  ▼•  SAME. 

(Circuit  Court,  8.  D.  New  York.    December  1^  1904.) 

Noa  8,630, 8,637,  and  8,638. 

CusTOKs  DuTiKS— Classification— Fish  Rob— Caviabt— SnaurnoB. 

Fish  roe,  or  caviar,  in  tin  packages,  is,  by  virtue  of  the  simllitode 
clause  in  section  7,  Tariff  Act  July  24,  1897,  c.  11,  80  Stat  205  [U.  S. 
Comp.  St  1901,  p.  1693],  dutiable  at  the  rate  applicable  to  fish  in  tin 
packages,  enumerated  in  paragraph  258  of  said  act,  (  1,  Schedule  G,  30 
Stat  171  [U.  S.  Comp.  St  1901,  p.  1650],  which  article  it  resembles  in 
quality,  texture,  and  use,  especially  use,  within  the  meaning  of  said 
section. 

On  Application  for  Review  of  Decisions  of  the  Board  of  United 
States  General  Appraisers. 

The  decisions  in  question  affirmed  the  assessment  of  duty  by  the  col- 
lector of  customs  at  the  port  of  New  York  on  merchandise  imported  by 
Menzel  &  Co.,  Meyer  &  Lange,  and  Jules  Weber.  Note  G.  A.  5,424, 
T.  D.  24,682. 
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Albert  H.  Washburn,  for  importers. 
D.  Frank  Lloyd,  Asst  U.  S.  Atty. 

PLATT,  District  Judge.  The  merchandise  in  question  consists  of 
caviar,  the  roe  of  tihe  sturgeon.  It  was  assessed  for  duty  by  the  col- 
lector of  customs  under  paragraph  258  of  the  tariff  act  of  July  24, 
1897,  c  11,  §  1,  Schedule  G,  30  Stat  171  [U.  S.  Comp.  St.  1901,  p. 
1660] ,  as  "fish,  in  tin  packages."  The  importers  protested  against  said 
classification  and  assessment,  and  claimed  the  merchandise  to  be  prop- 
erly dutiable,  under  the  provisions  of  section  6  of  said  act  (30  Stat. 
206  [U.  S.  Comp.  St.  1901,  p.  1693]),  as  a  nonenumerated  manufac- 
tured article.  The  board  of  general  appraisers  overruled  the  protest 
of  the  importers,  holding  the  merchandise  to  be  dutiable,  either  directly 
or  by  similitude,  as  fish,  under  said  paragraph  268  and  section  7,  30 
Stat.  206  [U.  S.  Comp.  St  1901,  p.  1693]. 

I  do  not  agree  with  the  board  of  appraisers  on  the  proposition  that 
this  caviar  is  fish,  but  think,  under  the  similitude  clause,  that,  since 
it  is  so  near  fish  in  quality,  texture,  and  the  use  to  which  it  may  be' 
applied  (especially  the  use),  that  provision  should  control. 

The  decision  of  the  board  is  therefore  affirmed. 


HERZOG  y.  UNITED  STATES. 

(drcalt  Coxxct,  S.  D.  New  York.    December  18,  1901) 

No.  8,49& 

CuBToics  Duties — Classification — Shoe  Labels. 

The  provision  in  paragraph  820,  Tariff  Act  Jnly  24,  1897,  c.  11,  9  1 
Schedule  I,  80  Stat.  179  [U.  S.  Ck)mp.  St  1901,  p.  1661],  for  "labels  tov 
garments  or  other  ardcles,  composed  of  cotton,'*  does  not  include  strips 
of  eottoD  containing  certain  words  woven  therein  in  silk,  which  are  in- 
tended, when  properly  cut,  to  be  attached  to  the  top  of  shoes.  Such  articleft 
are  dutiable  as  manufactures  of  cotton,  under  paragraph  822  of  said  act, 
80  Stat  179  [U.  S.  Comp.  St  1901,  p.  1661.] 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

For  decision  under  review  see  G.  A.  6,663,  T.  D.  24,939,  which  af- 
firmed the  assessment  of  duty  on  merchandise  imported  at  the  port  of 
New  York  by  A.  Herzog. 

Frederick  W.  Brooks,  for  importer. 

D.  Frank  Lloyd,  Asst  U.  S.  Atty. 

PLATT,  District  Judge.  The  importations  in  question  were  classi- 
fied for  duty  under  the  provisions  of  paragraph  320  of  the  tariff  act  o^ 
July  24,  1897,  c  11,  §  1,  Schedule  I,  30  Stat.  179  [U.  S.  Comp.  St 
1901,  p.  1661],  as  "labels,  for  garments  or  other  articles,  composed  of 
cotton  or  other  vegetable  fiber,  fifty  cents  per  pound  and  thirty  per 
centum  ad  valorem."  The  importer  protested,  claiming  the  same  to  be 
properly  dutiable  at  46  per  cent,  ad  valorem,  under  the  provisions  of 
I)aragraph  322  of  the  same  act,  as  "manufactures  of  cotton  not  specially 
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provided  for."    In  Worthington  v.  Robbins,  139  U.  S.  337,  11  Sup. 
Ct  581,  35  L.  £d.  181,  the  court  uses  this  language: 

''Is  order  to  produce  uniformity  in  the  imposition  of  duties,  Uie  dutiable 
classiflcations  of  articles  imported  must  be  ascertained  by  an  examinatl<m  of 
the  imported  article  itself  in  the  ccmdition  in  which  it  is  imported.**       . 

It  appears  from  an  examination  of  the  samples  admitted  in  evidence 
that  the  goods  consist  of  woven  strips  of  colored  cotton,  about  two 
inches  in  width  and  several  yards  in  length,  into  which  are  woven  in 
coarse  silk  at  intervals  varying  from  three  to  six  inches,  the  names  of 
certain  shoe  companies,  togetfier  with  the  word  designed  to  indicate 
the  particular  style  of  shoe,  the  goods  being  intended,  when  properly 
cut,  to  be  sewn  or  otherwise  attached  inside  the  tops  of  shoes.  It  would 
seem  that  the  article  in  question,  in  the  condition  in  which  it  is  im- 
ported, cannot  be  classified  as  labels ;  certainly  not  as  labels  composed 
of  cotton  or  other  vegetable  fiber.  It  is  necessary  that  something 
should  be  done  to  the  article  imported  before  it  becomes  a  label.  In 
United  States  v.  Downing,  129  Fed.  90,  63  C.  C.  A.  632,  the  article 
imported  was  "sticks  of  carbon,  adapted  and  intended  to  be  used  in 
electric  lighting,  but  not  yet  completed  for  such  use  when  imported." 
The  article  was  classified  by  the  collector,  who  was  sustained  by  the 
Board  of  General  Appraisers,  as  carbons  for  electric  lights,  under  para- 
graph 98  of  Schedule  B  of  the  act  of  July  24,  1897,  c  11.  30  Stat  156 
(U.  S.  Comp.  St.  1901,  p.  1633],  It  was  placed  by  the  Circuit  Court  un- 
der paragraph  97  of  said  act,  as  "carbons  not  specially  provided  for," 
and  the  ruling  of  the  Circuit  Court  was  affirmed  in  the  decision  referred 
to.  The  importation  now  under  discussion  seems  to  me  to  be  on  all 
fours  with  the  carbon  case.  The  government  relies  upon  the  case  of 
Oppenheimer  et  al.  v.  U.  S.,  66  Fed.  62,  13  C.  C.  A.  327,  but  seems  to 
lose  sight  of  the  fact  that  the  article  there  imported  was  only  made  up 
in  part,  and  had  been  classified  for  duty  under  paragraph  413  (Act 
Oct.  1,  1890,  c.  1244,  26  Stat.  698)  as  an  article  of  wearing  apparel, 
made  up  or  manufactured  in  whole  or  in  part,  etc. 

The  decision  of  the  Board  of  General  Appraisers  is  reversed 
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In  re  MARINE  CONSTRUCTION  ft  DRY  DOCK  CO. 

(District  Court,  E.  D.  New  York.    March  22,  1905.) 

Chattel  Mobtgaos— Validitt— Aobeehent  fob  Sale  and  Replacemetit  or 
Pbopebty  by  Mobtoagob. 

A  mortgage  given  by  a  shipbuilding  company  on  its  plant,  machinery, 
tools,  and  stock  of  material  for  money  borrowed  expressly  for  use  in 
carrying  on  its  ordinary  business  of  building  and  repairing  vessels,  which 
mortgage  by  its  terms,  or  by  necessary  intendment  from  auch  purpose, 
permits  the  company  to  use  the  stock  mortgaged  and  replace  the  same. 
Is  void  as  to  such  stock  and  as  to  a  boat  made  therefrom  for  a  cus- 
tomer both  under  the  federal  and  New  York  decisions,  and  the  mort- 
gagee has  no  lien  on  such  stock  or  the  boat  or  its  proceeds  as  against  the 
company's  trustee  in  bankruptcy. 

In  Bankruptcy.  Oai  distribution  of  proceeds  of  bankrupt's  prop- 
erty. 

David  B.  Simpson,  for  petitioners. 
David  Bennett  King,  for  trustee- 

THOMAS,  District  Judge.  The  bankrupt  corporation  was  organ- 
ized for  the  purpose  of  doing  a  general  manufacturing  business,  and 
was  for  that  purpose,  on  September  1,  1902,  the  owner  of  land  and  a 
shipbuilding  plant  at  Staten  Island,  subject  to  a  mortgage  of  $40,000. 
At  that  date  it  executed  to  the  Guaranty  Trust  Company  a  mortgage  to 
secure  $37,500  of  bonds,  and  on  September  26,  1903,  executed  a  mort- 
gage to  secure  $11,000  of  notes.  The  notes  and  bonds  are  now  owned 
by  petitioners.  The  second  and  third  mortgages  (to  which  alone  ref- 
erence is  hereafter  made  in  the  use  of  the  word  "mortgages")  each 
contain  a  description  of  the  land,  and  also^ 

''All  the  dry  docks,  marine  railways,  piers,  docks,  wharves,  rails,  wires,  lum- 
ber, iron,  steel,  metals,  timber,  coal,  motors,  machinery,  boilers,  furnaces, 
house,  engines,  work-shops,  stock,  tools.  Implements,  materials,  improvements, 
boats,  vessels,  ships,  barges,  scows,  tenements  and  hereditaments  now  owned 
by  the  Manufacturing  Company  or  hereafter  at  any  time  or  howsoever  ac- 
quired by  it. 

•         ••••••••••• 

"Together  with  all  and  singular  the  liberties,  privileges  and  franchises  con- 
nected with  or  relating  to  the  Manufacturing  Company's  property,  real  and 
personal  hereby  mortgaged,  which  are  now  or  may  hereafter  be  owned,  pos- 
sessed, enjoyed  or  exercised  by  the  Manufacturing  Company,  with  all  and 
singular  the  tolls,  income,  profits,  advantages,  hereditaments,  easements,  ap- 
purtenances to  the  above  described  and  hereby  mortgaged  Manufacturing 
Company's  real  and  personal  properties,  franchises  and  premises,  in  the  Coun- 
tj  of  Richmond,  or  in  the  City  of  New  York,  or  in  the  State  of  New  York,  or 
elsewhere  or  any  part  thereof,  now  or  hereafter  belonging  or  in  any  wise 
appertaining,  and  the  reversion  and  reversions,  remainder  and  remainders, 
rents.  Issues  and  profits  thereof,  and  also  all  the  estate,  right,  title,  interest, 
property,  possession,  claim  and  demand  whatsoever  as  well  In  law  as  in 
equity  of  the  Manufacturing  Company,  in  and  to  the  same  and  each  and  ev- 
ery part  thereof,  with  the  appurtenancea" 

Proceedings   in  bankruptcy  were  instituted   against  the  bankrupt 
on  December  31,  1903,  and  thereupon  a  receiver  appointed  in  such  pre 
ceedings  took  possession  of  all  its  property.    A  trustee,  duly  elected  and 
qualified,  continued  such  possession,  and  either  the  receiver  or  trustee 
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sold  all  the  property  of  the  estate,  free  from  the  Hens  of  the  mortgages, 
either  in  the  course  of  the  business  or  at  public  sale,  and  the  question 
now  present  is  to  what  extent  the  mortgages  are  a  lien  upon  the  pro- 
ceeds. For  the  purposes  of  the  present  decision,  the  mortgages  are 
liens  upon  the  proceeds  of  sale  to  the  same  extent  as  upon  the  property 
itself,  subject  to  certain  expenses  of  administration,  concerning  which 
there  is  no  controversy,  and,  as  to  the  houseboat  hereinafter  mentioned, 
iubiect  to  any  lien  that  may  be  established  by  Froment  &  Co. 

The  petitioners  purchased  the  real  estate  subject  to  a  first  mortgage 
for  the  sum  of  *$3,000,  and  made  payment  therefor  by  delivering  a  simi- 
lar amount  of  the  first-mortgage  bonds  to  the  trustee,  and  also  provid- 
ed for  the  pa3mient  of  the  trustee's  commissions  and  expenses  of  sale. 
This  is  approved. 

The  petitioners  are  also  entitled  to  the  benefit  of  the  sale  of  the  office 
furniture,  tools,  machinery,  and  appliances,  which  sold  for  the  sum 
of  $2,000. 

This  leaves  in  dispute  the  proceeds  of  the  sale  of  the  stock  sold  by 
the  receiver  and  trustee  in  the  conduct  of  the  business^  amoimting  to  the 
sum  of  $2,027.45,  and  the  proceeds  of  the  remainder  of  the  stock  and 
materials,  amounting  to  $4,800,  and  $6,000  collected  by  the  trustee  from 
one  Emerson  on  a  contract  for  the  construction  of  a  houseboat,  which 
was  completed,  but  not  delivered,  at  the  time  the  bankruptcy  proceed- 
ings were  instituted.  For  present  purposes,  it  will  be  assumed  that  all 
the  stock  and  materials  were  on  hand  at  the  time  both  mortgages  were 
given.  In  the  year  1903  the  company  contracted  with  Emerson  to  con- 
struct for  him  a  houseboat,  at  the  agreed  price  of  $35,000,  whereof  $22,- 
500  was  paid  prior  to  the  possession  of  the  receiver  in  bankruptcy. 
The  question  is  whether  the  mortgages  are  valid,  as  against  the  trustee 
in  bankruptcy,  as  to  the  material  which,  as  will  hereafter  appear,  the 
mortgagor  was  empowered  to  use  and  to  sell  for  the  purposes  of  its  busi- 
ness, and  not  for  the  benefit  of  the  mortgagees.  This  question  must 
be  determined  in  view  of  the  decisions  of  the  federal  courts  and  of  the 
Court  of  Appeals  of  the  state  of  New  York. 

The  decision  of  Judge  Story,  in  Mitchell  v.  Winslow,  2  Story,  630, 
17  Fed.  Cas.  527,  will  fc  considered.  The  mortgage  was  of  machinery 
in  and  belonging  to  the  mortgagor's  factory — 

"With  aU  the  tools  and  ImplementB  of  every  kind  theretinto  belonging  and 
appertaining,  together  with  all  the  tools  and  machinery  for  the  use  of  said 
manufactory,  which  we  may  at  any  time  purchase  for  four  years  from  this 
date,  and  also  all  the  stock  which  we  may  manufacture  or  purchase  during^ 
said  four  years.  •  •  •  Provided  that  it  shall  be  lawful  for  the  mortgagors 
prior  to  default  to  hold  and  enjoy  •  •  •  the  premises  hereby  granted, 
and  to  secure  and  take  the  rents  and  profits  therefor,  to  and  for  their  own 
use  and  benefit" 

The  question  was  whether  after-acquired  machinery,  tools,  and  stock 
in  trade  taken  by  the  mortgagee  before  bankruptcy  proceedings  be- 
longed to  the  purchaser  or  the  assignee  in  bankruptcy,  under  the  bank- 
ruptcy act  of  1841.  Judge  Story  decided :  (1)  That  the  assignee,  in 
absence  of  fraud,  takes  only  such  right  and  interest  as  the  bankrupt 
^.imself  had  and  could  assert  at  the  time  of  his  bankruptcy,  and  that  all 
•equities  affected  alike  the  rights  of  the  mortgagor  and  his  assignee  in 
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bankruptcy.  (2)  That  the  mortgage  as  to  the  after-acquired  property 
in  question  was  valid  as  against  the  mortgagor,  and  hence  against  the 
assignee.  (3)  That  an  assignment  of  property  not  in  esse  takes  eifect 
and  attaches  as  soon  as  it  comes  into  being,  and  as  such  may  be  en- 
forced in  equity,  and  he  refers  to  the  assignments  of  contingent  inter- 
ests, possibility  of  inheritance,  the  freight  of  an  intended  future  voyage, 
etc.  (4)  That  there  was  neither  actual  nor  constructive  fraud,  nor 
was  the  mortgage  inoperative  by  reason  of  the  agreement  that  the  mort- 
gagor should  retain  the  possession  and  use  of  the  property  and  take 
the  rents  and  profits  thereof,  and  sell  the  stock  in  trade  and  other  mort- 
gaged property,  for,  as  he  states,  in  case  of  sale  the  proceeds  or  other 
equivalent  property  may  be  substituted,  if  the  parties  consent  thereto ; 
and  cites  Abbott  v.  Goodwin,  20  Me.  408.  This  holding  may  be  com- 
pared with  later  decisions. 

In  Robinson  v.  Elliott,  89  U.  S.  (22  Wall.)  613,  22  L.  Ed.  768,  the 
mortgage  contained  the  following  stipulation: 

"And  it  l8  hereby  expressly  agreed  that  until  default  shall  be  made  in  the 
payment  of  some  one  of  said  notes,  or  some  paper  in  renewal  thereof,  the 
parties  of  the  first  part  may  remain  in  possession  of  said  goods,  wares,  and 
merchandise,  and  may  sell  the  same  as  heretofore,  and  supply  their  places 
with  other  goods,  and  the  goods  substituted  by  purchase  for  those  sold  shall, 
upon  being  put  Into  said  store,  or  any  other  store  in  said  city  where  the  same 
may  be  put  for  sale  by  said  parties  of  the  first  part,  be  subjected  to  the  lien 
of  this  mortgage." 

The  instrument  then  concluded  with  power  to  the  mortgagee,  upon 
any  default,  to  enter  into  said  store  of  the  firm  and  take  possession 
of  a  sufficient  amount  of  goods  to  satisfy,  pay,  and  discharge  all  the 
paper  due,  and,  upon  10-days*  public  notice,  to  sell  at  public  auction 
such  amounts  of  said  goods  as  should  be  necessary  to  pay  said  paper. 
The  court  held  that  the  mortgage  was  void.  The  question  arose,  in 
equity,  between  the  mortgagee  and  the  assignee  in  bankruptcy.  The 
mortgagees  had  seized  the  goods  September  15th,  and  were  about  to 
sell,  but,  September  26th,  bankruptcy  proceedings  were  begun,  and 
therein  the  sale  was  enjoined.  The  court  recognized  the  validity  of  a 
bona  fide  agreement,  upon  good  consideration,  whereby  the  mortgagee 
is  permitted  to  retain  possession  of  the  mortgaged  goods,  and  even  to 
sell  the  same  for  the  benefit  of  the  mortgagee,  but  states  that  the  law — 

"Will  not  allow  the  creditor  to  make  use  of  his  debt  for  any  other  purpose 
than  his  own  indemnity.  If  he  goes  beyond  this,  and  puts  into  the  contract 
stipulations  which  have  the  effect  to  shield  the  property  of  his  debtor,  so  that 
creditors  are  delayed  in  the  collection  of  their  debts,  a  court  of  equity  will 
not  lend  its  aid  to  enforce  the  contract  •  •  •  Manifestly  it  [the  mort- 
gage] was  executed  to  enable  the  mortgagors  to  continue  their  business  and 
appear  to  the  world  as  the  absolute  owners  of  the  goods,  and  enjoy  all  tha 
advantages  resulting  therefrom.  It  is  idle  to  say  that  a  resort  to  the  record 
would  have  shown  the  existence  of  the  mortgage,  for  men  get  credit  by  what 
they  apparently  own  and  possess,  and  this  ownership  and  possession  had  ex- 
isted without  interruption  for  ten  years.  There  was  nothing  to  put  creditors 
on  their  guard.  On  the  contrary,  this  long-continued  possession  and  appar- 
ent ownership  were  well  calculated  to  create  confidence  and  disarm  susploion. 
But  apart  from  this,  security  was  not  the  leading  object  If  so,  why  does 
Mrs.  Sloan's  note  remain  overdue  for  twenty-one  months,  and  why  does 
Robinson  continue  to  indorse?  This  conduct  is  the  result  of  trutft  and  con- 
fidence, which,  as  Lord  Coke  tells  us,  are  ever  found  to  constitute  the  apparel 
and  cover  of  fraud.    In  truth,  the  mortgage,  if  it  can  be  so  called*  is  but  an 
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^xpretwlon  of  confidence,  for  there  can  be  no  real  aecnrity  where  there  Is  no 
certain  lien.  Whatever  may  have  been  the  mottve  which  actuated  the  par- 
ties to  this  instrument,  it  is  manifest  that  the  necessary  result  of  what  they 
•did  do  was  to  allow  the  mortgagors*  under  cover  of  the  mortgage,  to  sell  the 
goods  as  their  own,  and  appropriate  the  proceeds  to  their  own  purposes, 
and  this,  too,  for  an  Indefinite  length  of  time.  A  mortgage  which,  in  its  very 
terms,  contemplates  such  results,  besides  being  no  security  to  the  mortgagees, 
operates  in  the  most  effectual  manner  to  ward  off  other  creditors;  and, 
where  the  instrument  on  its  face  shows  that  the  legal  effect  of  it  id  to 
delay  creditors,  the  law  Imputes  to  it  a  fraudulent  purpose.  The  views  we 
have  taken  of  this  case  harmonize  with  the  English  common-law  doctrine, 
and  are  sustained  by  a  number  of  American  decisions.  In  the  American 
editor's  note  to  Twyne's  Case  (in  1  Smith,  Lead.  Gas.  p.  62  [7th  Am.  Ed.]) 
most  of  the  cases  in  this  country  on  the  subject  are  collected  and  classified. 
•  •  •  Finally,  it  la  insisted,  if  the  mortgage  is  held  void  in  law,  still  the 
delivery  of  the  goods  In  pledge  vests  a  sufllcient  Hen,  prima  facie,  to  enable 
the  appellants  to  enforce  their  lien  in  equity.  The  answer  to  this  is  that 
the  case  made  by  the  bill  does  not  proceed  upon  such  a  delivery  at  all,  but 
upon  the  mortgage  and  seizure  under  it  Besides,  if  the  appellants  could 
turn  the  proceeding  into  a  volimtary  pledge  by  the  debtors,  it  would  not  help 
them,  for  it  would  violate  the  preference  clause  of  the  bankrupt  act,  as  they 
got  the  goods  only  twelve  days  before  the  petition  in  bankruptcy  was  filed.*' 

This  case  should  be  read  in  connection  with  Southard  v.  Benner,  72 
N.  Y.  424.  That  action  was  brought  by  the  plaintiflF,  as  assignee  in 
bankruptcy  of  one  Decker,  bankrupt,  to  recover  the  proceeds  of  the 
sale  of  liunber  seized  by  defendants  before  the  bankruptcy  proceedings, 
pursuant  to  the  terms  of  a  chattel  mortgage  executed  to  them  by 
Decker.  The  trial  court  charged  the  jury  Aat  if  they  found  it  was  the 
understanding  of  the  mortgagor  and  mortgagee,  at  the  time  the  mort- 
gage was  made,  that  the  mortgagor  was  to  go  on  and  sell  part  of  the 
lumber  and  use  the  money  generally  in  his  business,  that  was  fraudulent 
in  law,  and  that  the  understanding  might  be  inferred  if  the  defendant 
had  permitted  the  sales  to  be  made  as  alleged.  The  Appellate  Court 
held  that  the  charge  was  correct,  and  that  such  arrangement,  found  by 
the  jury  to  have  been  made,  invalidated  the  mortgage.  The  opinion 
states : 

*'Such  an  arrangement  is  incompatible  with  a  mortgage  designed  only  as 
security  to  the  mortgagee.  The  dealing  with  the  mortgaged  property  as 
merchandise  by  the  mortgagor,  and  the  sale  of  the  same,  in  the  ordinary 
course  of  business,  as  a  merchant  with  the  consent  of  the  mortgagee,  neces- 
sarily destroys  the  value  of  the  mortgage  as  a  security,  and  makes  it  only 
available,  if  for  any  purpose,  so  long  as  this  arrangement  and  dealing  con- 
tinued to  protect  the  property  from  creditors,  and  secure  it  to  the  mortgagor. 
Such  a  transaction  is  necessarily  fraudulent  It  hinders  and  delays  other 
creditors,  without  securing  the  application  of  the  property  or  its  avails  to 
the  payment  of  the  mortgage  debt" 

The  opinion  distinguishes  Frost  v.  Warren,  42  N.  Y.  204,  where  the 
mortgagor  sold  with  knowledge  of  the  mortgagee,  but  not  pursuant  to 
agreement  with  him,  and  notices  that  in  Edgell  v.  Hart,  5  Seld.  213, 
69  Am.  Dec  532,  it  had  been  held  that,  where  such  arrangement  was 
included  in  and  made  a  part  of  the  written  instrument  of  mortgage,  the 
mortgage  was  fraudulent  in  law,  and  thereupon  states : 

"Whether  the  agreement  is  in  or  out  of  the  mortgage,  whether  verbal  or  in 
writing,  can  make  no  difference  in  principle.  Its  effect  as  characterizing  the 
trnnsaction  would  be  the  same.  The  difference  in  the  modes  of  proving  the 
agreement  cannot  take  the  sting  out  of  the  fact  and  render  it  harmless.    If 
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It  is  satisfactorily  established,  the  result  apon  the  security  must  be  the  same. 
It  Is  the  fact  that  such  an  agreement  has  been  made  and  acted  npon  that  in 
law  condemns  the  security,  and  not  the  fact  that  It  Is  proved  by  the  Instru- 
ment of  suretyship,  instead  of  by  parol  or  in  some  other  way.  This  ques- 
tion is  considered  by  Judge  Denio  in  Gardner  v.  McEwen  (19  N.  Y.  123),  and 
by  Judges  Grover  and  Woodruff  In  Russell  y.  Winne,  87  N.  Y.  591,  97  Am. 
Dec.  755,  and,  although  not  expressly  decided  in  either  case,  it  is  very  con- 
clusively shown  by  the  reasoning  of  those  learned  Judges  that  an  agreement 
by  which  the  mortgagee  la  permitted  to  deal  with  the  mortgaged  property, 
outside  of  the  mortgage,  and  proved  by  parol,  is  equally  fatal  to  the  security 
88  if  made  a  part  of  the  written  mortgage." 

The  court  further  held : 

"A  creditor  by  simple  contract  is  within  the  protection  of  the  provision  of 
the  statute  of  frauds,  declaring  every  conveyance  or  transfer  of  chattels,  not 
followed  by  actual  and  continued  change  of  possession,  to  be  presumptively 
fraudulent  (2  Rev.  St.  [1st  Ed.]  p.  136,  $$  5,  6)  as  against  the  creditors  of  the 
vendor  or  assignor ;  but  until  he  has  a  Judgment  and  a  lien,  or  a  right  to  a 
lien,  upon  the  specific  properly,  he  la  not  in  a  condition  to  assert  his  rights 
as  a  creditor.  . 

"The  act  of  1858  (chapter  814,  p.  506,  Laws  1858),  however,  which  authorizes 
an  assignee  or  other  trustee  of  an  estate  of  an  insolvent,  for  the  benefit  of 
creditors  and  others  interested,  to  disaffirm  and  treat  as  void  all  transfers 
in  fraud  of  their  rights,  and  to  maintain  all  necessary  actions  for  that  pur- 
pose, dispenses  with  the  necessity  of  any  special  or  other  lien  in  behalf  of 
individual  creditors;  and  an  action  by  such  a  trustee  to  annul  a  fraudulent 
transfer,  and  to  recover  the  property  or  its  avails,  may  be  brought  for  the 
benefit  of  simple  contract  creditors.  An  assignee  in  bankruptcy  may  main- 
tain such  an  action." 

The  court  distinguishes  the  GoUins  Case,  12  Blatch.  648,  Fed.  Cas. 
No.  3,007,  where  the  defect  was  in  filing  the  mortgage.  The  decision 
in  the  New  York  Economical  Printing  Co.,  110  Fed.  514,  49  C.  C.  A. 
133,  also  related  to  a  failure  to  file  the  mortgage  pursuant  to  the 
statute. 

In  connection  with  Southard  v.  Benner,  Brackett  v.  Harvey,  91  N. 
Y.  214,  should  be  considered.  The  suit  was  brought  by  the  plaintiff, 
as  assignee  in  bankruptcy  of  Darrow  &  Co.,  to  have  certain  chattel 
mortgages  executed  by  the  bankrupts  to  the  defendants  adjudged  void 
as  to  creditors,  and  to  compel  the  latter  to  account  for  and  pay  over 
the  value  of  the  mortgaged  property  alleged  to  have  been  taken  and 
converted  by  him.  In  1873,  the  defendant,  lessee  of  a  lumber  yard 
and  owner  of  the  fixtures  and  stock  therein,  sold  to  one  Darrow  his 
interest  in  the  lease  and  improvements  and  all  the  lumber.  The  agree- 
ment of  sale  provided  for  payments  in  installments,  and  that  the  pur- 
chase price  should  be  secured  by  Darrow's  notes,  and  by  a  chattel  mort- 
gage on  the  stock,  to  be  renewed  monthly,  and  that  the  vendor  would 
take  business  notes  running  60  or  90  days,  to  be  indorsed  by  Darrow, 
and  apply  the  same  in  payment  of  Darrow's  notes  as  they  fell  due. 
Pursuant  to  contract,  Darrow  executed  to  the  defendant  a  chattel  mort- 
gage with  a  schedule  of  the  lumber  annexed,  and  the  same  was  reg- 
ularly filed.  The  mortgages  were  renewed  and  refiled  in  such  form  as 
to  comply  with  the  statute  relating  to  chattel  mortgages.  It  was  held  : 
(1)  That  a  chattel  mortgage  is  not  rendered  void  as  to  creditors  of  the 
mortgagor  by  a  provision  authorizing  him  to  sell  the  mortgaged  prop- 
erty for  cash  or  for  notes  to  be  accepted  by  the  mortgagee,  and  apply 
the  receipts  from  the  sales  toward  the  payment  of  the  mortgage  debt 
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<2)  That  permission  to  use  a  portion  of  the  proceeds  of  sales  to  pur- 
chase other  property  does  not  vitiate  the  mortgage,  where  it  is  coupled 
with  a  condition  that  the  property  so  purchased  shall  be  brought  in  and 
subjected  to  the  mortgage  lien  by  a  renewal  of  the  mortgage.  (3)  That 
an  agreement,  although  outside  of  the  mortgage  and  oral  simply,  that 
the  mortgagor  may  use  a  portion  of  the  proceeds  of  sales  for  his  own 
benefit,  avoids  the  mortgage,  but  that  such  an  agreement  must  be 
proved ;  a  mere  expectation  of  one  of  the  parties  is  not  sufficient ;  it 
must  appear  that  it  had  the  conscious,  concurrent  assent  of  both.  (4) 
That  although  one  of  the  renewal  mortgages  was  given  for  alleged 
sales,  the  proceeds  whereof  were  not  applied,  it  did  not  appear  that  any 
of  the  creditors  represented  by  plaintiflF  were  creditors  at  the  time  the 
mortgage  was  given,  so  as  to  have  an  adverse  lien  upon  or  right  af- 
fecting tlie  property  existing  at  that  time ;  and  that  it  was  competent 
for  the  parties  to  the  mortgage  to  deal  with  each  other  in  accordance 
with  the  actual  condition  of  the  indebtedness.  (5)  That  two  renewal 
mortgages  executed  within  two  months  prior  to  the  filing  of  the  peti- 
tion in  bankruptcy,  pursuant  to  the  original  contract,  which  antedated 
the  two  months,  was  not  an  unlawful  preference  within  the  meaning 
of  the  bankrupt  act,  although  taken  with  knowledge  on  the  part  of  the 
mortgagee  that  the  mortgagor  was  insolvent,  in  the  absence  of  evidence 
that  he  knew  that  they  were  executed  in  fraud  of  the  provisions  of  the 
bankrupt  act.  (6)  That  this  contract  right  to  a  lien  upon  newly  ac- 
quired property  was  confined  to  such  as  was  purchased  with  the  avails 
of  property  originally  mortgaged,  and  that  if  any  of  the  property  cov- 
ered by  the  last  two  mortgages  was  not  included  in  the  prior  mortgages, 
and  was  not  paid  for  out  of  such  avails,  as  to  such  portion  the  mort- 
gages were  within  the  prohibition  of  the  bankrupt  act. 

These  decisions  render  the  mortgages  in  the  case  at  bar  invalid  as 
to  the  material  and  the  houseboat.  It  is  apparent  that  the  plant  was, 
when  the  mortgages  were  made,  a  going  tmsiness,  and  was  intended 
by  both  mortgages  to  continue  as  such.  The  money  was  advanced  for 
that  purpose.  In  the  second  mortgage  there  is  provision  in  terms  that 
until  default  the  mortgagor  shall  be  suffered  and  permitted 

**To  remain  in  the  fall  possession,  control  and  use  of  said  real  and  personal 
property  •  •  •  and  to  receive  and  use  the  toHs,  Income,  r^its,  iasnes  and 
profits  thereof,  and  all  moneys  payable  thereon  and  receivable  or  derivable 
therefrom,  and  shall  likewise  be  suffered  and  permitted  at  all  times  and  from 
time  to  time,  as  the  proper  management  of  the  bnslness  of  the  Manufacturing 
Company  may  require,  to  sell,  alter,  exchange,  and  to  repair,  remove  and  re- 
place any  materials,  supplies  and  stock,  stores,  machinery,  tools  and  imple- 
ments hereby  mortgaged;  provided  always,  that  the  security  of  said  bonds 
shall  not  thereby  be  in  any  wise  reduced  or  impaired." 

The  mortgage  also  contains  this  recital : 

"Whereas  it  Is  necessary  for  the  Manufacturing  Company,  in  order  to  con- 
struct, equip,  complete,  finish  and  operate  its  manufacturing  plant  and  trans- 
act its  business  and  exercise  its  corporate  rights,  privileges  and  franchises, 
to  borrow  money  to  tbe  extent  hereinafter  provided  for/* 

The  third  mortgage  recognizes  that  the  mortgagor  was  organized 
and  existing  "for  the  purpose  of  doing  a  general  manufacturing  busi- 
ness," and  recites  that  the  company  has,  by  resolution  of  its  board  of 
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directors,  "determined  to  borrow  from  the  said  party  of  the  second 
part  for  the  purposes  of  its  business  the  sum  of  eleven  thousand 
($11,000)  dollars." 
The  evidence  submitted  by  the  mortgagee  states: 

'That  on  or  abont  tbe  25th  day  of  September,  1903,  the  said  Ck)mpany  being 
greatly  In  need  of  funds,  for  a  working  capital,  your  petitioner  Henry  H. 
Derr  loaned  and  advanced  to  the  said  Company  the  sum  of  $20,000." 

There  can  be  no  doubt  that  the  parties  to  both  mortgages  intended  to 
permit  all  the  stock  of  materials  to  be  worked  up  into  boats  and  sold, 
or  sold  in  any  way  for  the  purposes  of  the  business.  To  sell  such  stock 
in  some  form  was  the  business  of  the  company.  It  was  to  give  sub- 
stance and  resources  to  the  corporation,  that  it  might  make  such  sales, 
that  the  money  was  loaned. 

The  principal  case  is  not  distinguishable  from  Robinson  v.  Elliott, 
89  U,  S.  613,  22  L.  Ed.  758,  above  considered.  There  the  mortgage 
adjudged  void  empowered  the  mortgagee  to  sell  "goods,  wares,  and 
merchandise,"  and  supply  the  place  thereof  "with  other  goods,**  which 
should  be  subjected  to  the  lien  of  the  mortgage.  In  the  principal  case 
the  very  avowed  object  of  the  consideration  of  the  mortgages  was  to 
enable  the  mortgagor  to  do  that  very  thing,  and  in  the  second  mortgage 
it  is  stated  in  terms.  There  the  controversy  was  between  the  mort- 
gagee and  an  assignee  in  bankruptcy.  The  parties  to  the  present  pro- 
ceeding have  the  same  relation  to  the  property.  The  holding  is  paral- 
leled in  Southard  v.  Benner,  72  N.  Y.  424,  already  stated.  There  it 
was  held  that  an  understanding  between  the  parties  to  the  mortgage, 
proved  by  the  instrument  itself  or  extrinsic  evidence,  that  the  mort- 
gagor was  to  go  on  and  sell  part  of  the  mortgaged  lumber  and  use  the 
money  generally  in  his  business,  was  fraudulent  in  law.  The  case  of 
Brackett  v.  Harvey,  91  N.  Y.  214,  sustains  the  foregoing  holdings,  but 
holds  that  the  facts  present  did  not  justify  its  application.  In  fact, 
the  provision  for  the  renewal  of  the  mortgages,  and  their  actual  renewal 
before  rights  of  the  trustee  in  bankruptcy  attached  or  could  attach, 
distinguishes  it  from  the  former  cases.  The  houseboat  was  a  transient 
item  of  commerce,  builded  from  a  general  stock  of  materials  subject 
to  transformation,  consumption,  and  replenishment.  The  mortgage 
property  in  reference  to  the  houseboat  was  shifting  into  new  forms; 
first  the  contract  for  its  construction,  then  the  payment  of  $22,500  on 
the  purchase  price,  then  the  boat  itself,  growing  or  grown  to  com- 
pletion, and,  finally,  the  debt  of  the  purchaser  for  which  the  mortgagors 
could  hold  the  boat,  until  the  final  pa)anent  therefor,  and,  last  of  all, 
the  payment  of  the  debt  came  to  replace  all  other  species  of  property 
related  to  this  boat  Did  the  mortgages  automatically  seize  these  items 
as  they  appeared,  and  relax  their  grasp  save  as  to  the  last  item  of 
$6,000  ?  At  the  time  of  the  bankruptcy  the  boat  was  completed ;  the 
purchaser  had  not  discharged  his  obligation.  The  mortgagor  was  obli- 
gated to  deliver  the  vessel ;  the  purchaser  was  bounden  to  pay  therefor. 
The  boat  was  an  item  of  merchandise  created  by  the  mortgagor  to  sell) 
which  it  was  authorized  by  the  very  purpose,  and  hence  consent  of  the 
mortgagees,  to  sell ;  its  sale  had  been  promised,  and  a  large  sum  paid 
thereon*    AH  the  stock  that  went  into  it  was  alike  free.    If  chattel 


Digitized  by 


Google 


028  135  FEDBRAL  BBPORTEB. 

mortgages  may  lift  and  shift  from  items  of  merchandise  devoted  to  sale 
by  the  mtention  of  the  mortgage,  and  then  clasp  and  hold  incoming 
property;  if  they  may  release  sJl  that  passes  out  on  the  tide  of  com- 
merce, and  take  to  themselves  all  that  returns,  only  to  pass  out  again, 
and  repeat  this  process  through  an  indefinite  succession  of  loosing 
and  holding — it  is  quite  evident  (1)  that  the  mortgagee  and  mortgagor 
are  engaged  in  a  commercial  pursuit,  wherein  the  former  provides  cap- 
ital, at  a  fixed  profit,  and  permits  the  subject  of  the  mortgage  to  go 
forth  untrammeled;  (2)  that  such  parties  proclaim  to  those  asked  to 
lend  credit  on  material  and  labor  that  the  products  of  the  business  are 
free  in  commerce,  while  there  is  a  snare  ready  to  seize  upon  all  these 
apparently  free  goods  when  creditors  would  take  them  for  just  debts. 

As  already  stated,  in  the  Roberts  Case  the  mortgagor  sold,  and  was 
permitted  to  sell,  goods  in  a  store ;  in  the  Benner  Case  he  was  empow- 
ered to  sell  lumber ;  in  the  case  at  bar  it  was  contemplated  that  it  should 
sell  material  and  ships,  and  it  was  free  to  use  and  consume  its  stock 
of  materials  on  hand  for  the  purposes  of  its  business.  A  mortgage  on 
a  pound  of  sugar  and  one  on  a  ship  should  be  alike  invalid  where  the 
same  power  of  disposition  is  given  to  the  mortgagor.  The  money 
was  loaned  for  the  very  essential  purpose  of  vitalizing  the  business,  so 
that  its  stock  and  material  might  be  made  into  ships  or  other  structures 
to  be  sold  and  repaired.  Assume  that  money  is  loaned  to  a  baker  to 
enable  him  to  conduct  his  business  and  to  secure  the  loan,  a  mortgage 
is  taken  on  the  flour  constituting  the  baker's  stock  in  trade,  and  he  is 
empowered  to  convert  such  flour  into  loaves  of  bread  and  to  sell  the 
same,  would  any  one  contend  that  the  mortgage  was  an  effectual  lien 
upon  either  the  flour  or  the  loaves  ?  In  such  case  the  parties  constitute 
the  material,  and  whatever  results  therefrom,  articles  of  commerce,  and 
the  manifest  intention  is  that  they  shall  be  sold  free  from  the  mortgage. 
In  principle,  there  is  no  difference  between  material  in  a  shipyard,  au- 
thorized to  be  converted  into  boats  and  ships,  and  thereupon  sold,  and 
flour  which  is  authorized  by  the  parties  to  be  converted  into  loaves  of 
bread  and  sold.  The  magnitude  or  qualities  of  the  article,  or  the  struc- 
ture into  which  it  is  intended  that  they  shall  enter,  should  not  mislead 
the  reason.  The  law  has  a  common  application*  If  articles  are  left 
with  the  mortgagor  to  sell  in  the  course  of  his  business  and  for  the 
purposes  of  his  business,  then,  under  the  decisions  considered,  the 
mortgage  is  invalid.  If  a  rule  exists,  it  should  be  applied  logically. 
These  views  lead  to  the  conclusion  that  the  petitioners  are  not  entitled 
I  to  the  proceeds  of  the  houseboat  or  the  material.    As  regards  the 

j  houseboat,  it  should  be  observed  that,  while  the  corporation  held  the 

title,  the  purchaser  was  entitled  to  receive  it  on  completing  the  payment 
of  the  purchase  price.  Hence,  it  may  be  that  equitably  the  mortgagor's 
interest  was  a  chose  in  action,  for  which  it  held  the  title  of  the  house- 
boat as  security.  Under  N.  Y.  Security  &  Trust  Co.  v.  Saratoga  G. 
&  E.  Land  Co.,  159  N.  Y.  137,  63  N.  E.  768,  45  L.  R.  A.  132,  and  Piatt 
V.  Sea  Beach  R.  Co.,  170  N.  Y.  466,  63  N.  E.  532,  such  indebtedness 
would  belong  to  the  mortgagor. 
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RUSSELL  T.  jaNES  et  at 

(Okenlt  Gourt  of  Appeals,  Fifth  Circuit    Febnu^rr  Zl,  190&) 

No.  139a 

Thttavsivtabt  Tbitbtb— Verbal  AoBSBiaBNT  ob  Pbomiob  bt  Lbqateb— Evi- 
DKNCB  TO  Establish. 

Goneecllng  that  a  contract  or  promise  by  a  legatee  to  make  a  certain 
disposition  at  his  death  of  property  bequeathed  to  him  absolutely,  which 
a  court  will  enforce  after  his  death,  may  be  established  by  parol  erl- 
dence,  such  evidence  must  be  very  clear,  and  the  contract  or  promise 
Itself  must  be  definite  and  certain  in  its  terms,  so  that,  if  not  carried 
out,  a  fraud  would  be  perpetrated  upon  the  testator.  Evidence  consid- 
ered, and  held  insufficient  to  establish  such  a  verbal  contract  between 
a  husband  and  wife  in  behalf  of  the  wife's  sister,  or  to  show  any  such 
fraud  on  the  part  of  the  husband,  as  his  wife's  residuary  legatee,  as 
to  authorize  the  court  to  enforce  the  sister's  claim  against  his  estate  Iti 
the  hands  of  his  executors. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Mississippi. 

Tim  E.  Cooper,  for  appellant 

Jas,  W.  Gray  and  Jno.  W.  Fewcll,  for  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  Mary  B.  Russell,  the  appellant,  was 
the  surviving  sister  of  Martha  Bliss  Warren,  deceased,  and  her  nearest 
of  kin.  The  appellees  are  the  executors  of  the  will  of  John  A.  Warren, 
deceased.  John  A.  Warren  and  Martha  Bliss  Warren  were  marriea 
about  1880.  She  had  been  a  widow  for  a  number  of  years,  and  had 
a  considerable  estate,  which  she  was  much  interested  in  managing, 
and  managed  with  skill.  He. had  a  larger  estate,  and  they  chose  that 
their  separate  estates  should  be  kept  separate,  and  that  she  should  con- 
tinue to  manage  hers,  which  she  did  during  their  joint  lives,  keeping 
both  the  corpus  and  its  income  separate  from  the  corpus  and  income 
of  her  husband's  estate.  She  died  in  December,  1899,  testate.  In  her 
will  her  husband  was  named  as  the  executor,  in  which  capacity  he  came 
into  possession  of  her  estate,  and  as  her  residuary  legatee  he  received 
the  greater  portion  of  it  in  absolute  ownership.  He  died  March  24, 
1901. 

The  bill  in  this  case  avers,  substantially,  that  John  A.  Warren  repre- 
sented and  promised  to  his  wife,  Martha,  that  if  she  would  make  a  last 
will  and  testament  devising  to  him  the  bulk  pi  her  estate,  after  giving 
some  specific  legacies  to  certain  friends  and  relatives,  that  he  would  at 
his  death,  by  his  last  will  and  testament,  give  to  complainant  so  much 
of  the  estate  as  was  then  remaining  in  his  hands  and  not  spent  in  his 
comfortable,  decent,  and  necessary  support;  and  that  his  wife  Martha,, 
having  confidence  in  her  husband,  and  induced  by  these  promises,  exe- 
cuted her  last  will  and  testament,  giving  the  greater  part  of  her  estate 
to  him ;  that,  but  for  the  promises  made  by  John  A.  Warren,  his  wife 
would  have  provided  by  her  will  for  the  ultimate  gift  of  her  estate  to 
the  complainant,  who  was  her  sister  and  nearest  of  kin,  which  fact  was 
well  known  to  John  A.  Warren,  who  induced  and  persuaded  his  wife 
186  F.— 69 
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to  make  a  will  devising  and  bequeathing  the  greater  part  of  her  estate 
to  him,  upon  his  solemn  promise  and  agreement  to  make  and  leave  a 
will  giving  so  much  of  said  estate  as  should  remain  unexpended  in  his 
reasonable  and  comfortable  support  to  the  complainant;  that  John  A* 
Warren  received  under  the  last  will  of  his  wife,  and  upon  the  promises 
hereinbefore  set  forth,  an  estate  of  $30,000,  which  estate  remained  in 
his  hands  at  his  death,  unimpaired  and  undisposed  of,  except  by  the  gift 
by  him  to  complainant  of  $6,500,  which  estate  it  was  the  duty  of  John 
A.  Warren,  and  by  the  contract  and  agreement  with  his  wife  he  was 
legally  and  equitably  bound,  to  bequeath  to  complainant,  but  which 
property,  in  violation  of  such  agreement  and  contract,  he  devised  to 
others.  The  bill  prays  that  an  account  may  be  taken  of  the  amount  and 
value  of  the  estate  received  by  John  A.  Warren  under  the  last  will  and 
testament  of  his  deceased  wife  which  remained  in  his  hands  at  his  death, 
and  that  a  decree  be  rendered  against  the  executors  and  trustees  for 
the  full  value  thereof,  with  interest  thereon  at  6  per  cent  per  annum 
.from  the  24th  day  of  March,  1901,  the  day  of  the  death  of  the  said 
John  A.  Warren,  and  costs  of  court.  The  appellees  answered  the  bill 
fully,  and  appellant  joined  issue  by  a  general  replication.  The  case  pro- 
ceeded in  due  order  to  a  hearing  in  the  Circuit  Court,  and  that  court 
passed  the  decree  from  which  this  appeal  is  taken,  announcing  therein 
its  opinion  and  judgment  that  the  complainant  had  failed  to  make  a  case 
for  relief  in  the  premises,  and  that  she  is  not  entitled  to  relief,  and  ad- 
judging and  decreeing  that  her  bill  and  suit  be  dismissed  out  of  court. 
The  judge  filed  a  written  opinion,  which  the  assignment  of  errors  prac- 
tically treats  as  a  part  of  the  decree. 

The  errors  assigned  are :  (1)  That  the  court  erred  in  holding  that 
the  complainant  by  her  pleadings,  and  evidence  introduced  in  support 
thereof,  sought  to  contradict  the  terms  of  the  will  of  Mrs.  Warren  by 
parol,  while  the  bill  of  complaint  does  not  contradict  the  will,  but 
seeks  only  to  show  a  collateral  parol  agreement  on  the  part  of  Dr. 
John  A.  Warren,  the  testator  of  the  appellees,  in  consideration  whereof 
the  will  of  Mrs.  Warren  was  executed  or  permitted  to  remain  unre- 
voked ;  (4)  that  the  court  erred  in  giving  consideration  to  only  a  part 
of  the  testimony  for  the  complainant  ifspedfying  particulars  fully); 
(6)  that  the  court  erred  in  considering  incompetent  and  illegal  testi- 
mony (specifying  particulars) ;  (11)  that  the  evidence  introduced  by  the 
complainant  established  the  contract  averred  in  the  bill,  and  the  will 
of  Dr.  Warren  established  its  breach,  and  the  court  should  have  de- 
creed accordingly.  There  are  thirteen  errors  assigned,  but  they  arc 
all,  we  think,  substantially  embraced  in  those  we  have  specified. 

It  has  been  said  that  in  passing  upon  a  case  brought  before  an  ap- 
pellate court  on  writ  of  error  the  judge  of  the  lower  court  is  on  trial, 
while  in  a  case  on  appeal  the  case  itself  is  on  trial.  With  that  distinc- 
tion in  view,  and  without  intending  the  least  disrespect  to  the  very  dis- 
tinguished solicitor  who  represented  the  appellant  in  this  case,  we  will 
treat  his  assignment  of  errors  as  a  warning  to  us  to  avoid  the  mis- 
takes which  it  appears  to  him  the  other  judge  has  committed  in  the 
trial  of  this  case. 

It  is  urged  for  the  appellant  that  only  one  question  of  fact  is  pre- 
sented by  the  record^  and  that  is  whether  the  contract  alleged  in  the 
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bill  has  been  proved  by  the  testimony.  It  is  assumed  that,  if  the  con- 
tract is  established  by  the  testimony,  the  complainant  is  entitled  to  re- 
lief ;  if  not  in  a  court  of  equity,  then  in  her  suit  at  law  for  breach  of 
contract.  Her  suit  was  brought  in  the  state  court  having  full  juris- 
diction of  the  whole  subject,  both  at  law  and  in  equity,  and  upon  re- 
moval to  the  Circuit  Court  the  pleadings  were  adjusted  to  the  juris- 
diction of  that  court  The  assumption  just  referred  to  embraces  the 
assumption  that  such  a  contract  may  be  made  and  may  be  established 
by  parol  proof.  Accepting  this  for  the  present,  we  proceed  to  consider 
the  terms  of  the  contract  as  averred,  and  the  testimony  offered  to  sup- 
port it  It  is  in  substance  averred  that  John  A.  Warren  and  his  wife, 
Martha,  entered  into  an  agreement  by  which  each  was  to  make  a  will 
in  favor  of  the  other,  with  the  oral  agreement  or  understanding  that 
the  survivor  should  by  last  will  and  testament  leave  to  certain  relatives 
of  the  one  dying  first  all  of  the  property  which  the  survivor  had  at  the 
time  of  her  or  hi&  death,  and  which  he  or  she  had  acquired  from  the  one 
dying  first;  that  is  to  say,  if  Mrs.  Warren  died  first,  then  Dr.  Warren 
was,  under  the  alleged  agreement,  to  make  a  will  leaving  to  the  com- 
plainant all  the  property  which  he  acquired  through  the  will  of  Mrs. 
Warren  and  which  remained  in  his  hands  at  the  time  of  his  death. 

The  complainant  offered  four  witnesses  on  whose  testimony  she  re- 
lied to  establish  the  contract  as  averred.  It  relates  to  admissions  made 
by  John  A.  Warren  before  and  after  the  death  of  his  wife. 

Martha  Plummer,  who  was  a  nurse  in  the  sanitarium  at  Glen  Springs, 
Watkins,  N.  Y.,  acted  as  Dr.  Warren's  nurse  first,  and  then  as  nurse 
of  Mrs.  Warren,  and,  after  Mrs.  Warren's  death,  on  the  second  visit 
of  Dr.  Warren  to  the  sanitarium,  acted  as  his  nurse  and  private  secre- 
tary, and  when  he  left  the  sanitarium  continued  with  him  in  both  ca- 
pacities, from  May  to  the  latter  part  of  September,  says: 

'*I  know  that  Dr.  Warren  and  his  wife  made  their  wills  for  each  other; 
the  one  survlying  the  other  was  to  have  the  use  of  their  property  their  life- 
timttf  and  that  was  in  the  will.  Then  they  had  a  verbal  contract  that  what 
remained  of  the  property — Dr.  Warren's  property  was  to  go  to  Dr.  Warren's 
relatives,  and  what  remained  of  Mrs.  Warren's  was  to  go  to  Mrs.  Russell; 
and  I  got  that  information  from  them,  both  doctor  and  his  wife.  I  know  that 
each  had  their  separate  moneys  and  separate  property.  Each  one  made 
their  will,  and  each  one  willed  their  property  to  the  other  their  lifetlma 
That  Is,  if  Dr.  Warren  died  before  Mrs.  Warren,  she  was  to  have  the  use  of 
his  property  her  lifetime,  and  then  at  her  death  what  remained  of  his  prop- 
erty was  to  go  to  his  relatives.  I  mean  his  own  property — ^personal  property 
that  he  has  always  had.  What  was  obtained  from  his  wife  was  only  his  his 
lifetime.    It  was  to  go  to  Mrs.  Russell,  Mrs.  Warren's  sister." 

Being  asked  to  state  her  source  of  information,  she  answered: 

**I  was  Dr.  Warren's  nurse,  and  also,  might  say,  his  private  secretary,  as 
I  did  all  of  his  correspondence,  and  read  all  of  his  letters,  and  wrote  all  of 
them.  And  did  or  did  not  Dr.  Warren  himself  tell  yon  of  this  arrangement 
that  existed  between  his  wife  and  himself?  He  did.  Was  or  was  not  the  mat- 
ter of  agreement  between  Dr.  Warren  and  his  wife  discussed  by  them  in  your 
presence?  It  was.  Was  it  frequently  discussed?  Yes,  frequently.  I  will 
ask  you,  Mrs.  Plummer,  to  state  once  again,  clearly  and  fully,  the  agreement 
made  by  and  between  Dr.  Warren  and  his  wife  regarding  their  respective 
wills,  as  you  understood  the  agreement  from  being  told  of  it  by  Dr.  Warren 
and  his  wife,  and  from  hearing  it  frequently  discussed  between  them?  That 
thoy  had  made  their  wills  in  favor  of  each  other;   that  Dr.  Warren  willed 
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liii  pwpeTty  and  moncj  to  hii  wife  to  Qie  her  llttotime,  In  caae  he  died  lint; 
and  Mrs.  Warren's  was  mad^  the  fame  way  In  faror  of  Dr.  Warren ;  then 
at  the  death  of  one  of  them,  say  Dr.  Warren,  and  Mrs.  Warren  ontllTed  him, 
what  remained  at  her  death  of  Dr.  Warren's  property  waa  to  go  to  his  beln, 
and  hen  to  Mrs.  Russell ;  and  if  Dr.  Warren  outlived  his  wlfe^  Mrs.  Warren* 
that  what  remained  of  her  property  was  to  go  to  Mrs.  Rnssell,  and  what  re- 
mained of  his  to  his  heirs.  Did  Dr.  or  Mrs.  Warren  ever  tell  yon  how  long 
this  agreement  or  contract  had  existed  between  them?  Yes,  sir;  they  said 
they  had  made  that  verbal  one  when  they  made  their  wills.  That  was  an 
understanding  between  them  about  dividing  the  property  after  tlie  last  one's 
death.'' 

James  K.  Kine,  a  physician  and  surgeon,  50  years  of  age,  resid- 
ing at  the  Glen  Springs,  Watkins,  N.  Y.,  which  Dr.  Warren  visited 
for  his  healthy  and  where  Dr.  King  attended  him  professionally, 
being  asked: 

'Tlease  state  Dr.  Warren's  physical  condition  while  at  the  Glen  Springs,  gen- 
eral physical  condition?  His  general  condition  was  one  of  anaemia  and  neuras> 
thenia  (nervous  prostration).  Please  state  what,  if  anything,  you  know  in 
reference  to  the  contract  or  agreement  existing  between  Dr.  Warren  and  his 
wife  having  relation  to  wills  to  be  made  by  them  respectively  and  <Hie  in 
favor  of  the  other?  I  do  not  think  Mrs.  Warren  ever  told  me  but  once  about 
this,  but  Dr.  Warren  was  always  talking  about  money  matters;  but  I  am 
sure  Mrs.  Warren  only  told  me  once;  but  the  doctor  talked  a  great  deal 
about  money  matters,  and  very  frequently  told  me  the  arrangement  between 
himself  and  his  wife.  Mrs.  Warren  was  a  patient  of  our  lady  physician,  so 
that  I  did  not  see  her  except  in  her  last  illness.  Mrs.  Warren  told  me  that 
she  bad  made  her  will  in  favor  of  the  doctor,  and  that  she  was  to  leave  all 
her  property  to  him,  and  that  at  her  death  the  property  went  to  him,  and 
that  he  was  to  use  her  property  conjointly  with  his  while  he  lived,  and  at 
his  death  all  that  was  left  of  his  property  was  to  go  to  his  heirs,  and  what 
was  left  of  her  property  was  to  go  to  Mrs.  Russell.  Doctor  told  me  exactly 
the  same  thing— that  he  had  made  his  will  in  favor  of  his  wife;  that  they 
had  always  kept  their  accounts  to  the  smallest  amounts  separate,  and  at  his 
death  all  his  property  went  to  her,  and  at  her  death  what  was  left  of  the 
property,  that  it  was  to  be  divided  so  that  all  that  belonged  to  her  that  was 
left  of  hers  was  to  go  to  Mra  Russell,  and  what  was  left  of  his  property 
was  to  go  to  his  heirs.  State  again,  clearly  and  fully,  what  Dr.  Warren 
stated  to  you  about  any  contract  or  agreement  which  he  and  his  wife  had 
with  each  other  in  regard  to  their  wills.  The  doctor  stated  to  me  many 
times  that  he  and  his  wife  had  always  kept  their  accounts  separate,  and  that 
they  had  made  their  wills  in  favor  of  each  other;  that  Mrs.  Warren  had 
made  her  will  leaving  all  of  her  property  to  him — ^that  Is,  the  bulk  of  it-^ 
at  her  death,  to  be  used  conjointly  with  his  as  long  as  b^  lived ;  at  his  death 
the  residue  of  the  property  was  to  be  so  divided ;  that  what  was  left  of  that 
belonging  to  her  originally  would  go  to  Mrs.  Russell,  and  all  that  waa  left 
of  what  had  belonged  to  him  originally  was  to  go  to  his  heira.  When  was 
Dr.  Warren  at  the  Glen  Springs  upon  the  second  occasion?  Dr.  Warren  came 
the  first  time  the  2l8t  day  of  May,  1899,  and  went  away  December  20,  1899 ; 
the  second  visit  he  arrived  May  19,  1900,  and  left  August  21,  1900.  Upon 
the  occasion  of  Dr.  Warren's  second  visit  to  Olen  Springs,  New  York,  after 
the  death  of  his  wife,  did  he  say  anything  to  you  in  regard  to  this  arrange- 
ment or  agreement?  Tes,  sir;  he  said  the  arrangements  were  exactly  the 
same,  but  he  was  more  depressed,  and  did  not  talk  so  much  about  anything 
except  his  poverty." 

On  cross-examination: 

''What  was  the  condition  of  Dr.  Warren's  mind  when  he  was  here  the 
first  time?  Very  good.  He  was  a  weak  man.  He  was  an  ansemic,  and  hia 
nervous  system  was  run  down  from  lack  of  nourishment,  but  his  mind  was 
clear  and  active.  Was  he  or  not  very  talkative?  He  talked  all  the  time. 
What  did  Dr.  Warren  tell  you  was  the  shape  in  which  this  arrangement 
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he  had  with  M«  trtfe  iHth  referee*  tb  th*  dl«t)08ltl(m  of  their  property? 
Did  he  say  whether  It  wa«  hi  the  fUti^pt  of  a  will  or  cohtract?  It  was  my 
understanding  that  they  had  both  made  their  wills.  And  that  the  conditions 
of  the  contract  yon  have  testified  abo^t  were  all  contained  in  their  respective 
wills?  Yes,  sir.  Did  Mrs.  Warren,  in  the  conversation*  yon  have  testified 
abont,  tell  yon  the  conditions  which  were  in  her  will?  Yes,  sir,  identically 
the  sitme  thing.** 

Redirect  exammation : 

"Doctor,  do  yon  undertake  to  state  positively  that  Dr.  Warren  stated  to 
you  that  his  will  and  Mrs.  Warren's  will  had  been  made?  Tes,  sir.  Do 
you  undertake  to  state  positively  that  Dr.  Warren  told  you  that  this  arrange- 
ment he  had  made  with  his  wife  were  conditions  in  their  wills  as  made,  or 
that  it  was  an  agreement  in  pursuance  of  which  the  wills  were  or  to  be 
made — a  verbal  agreement — and  that  their  wills  were  to  be  made  in  accord- 
ance with  this  verbal  understanding?  I  understood  their  wills  were  made. 
Did  you  understand  that  their  wills  set  out  In  the  body  of  the  will  this 
agreement  between  them ;  that  the  wills  had  been  made  in  pursuance  to  this 
verbal  agreement  that  Dr.  and  Mrs.  Warren  had  entered  Into  as  to  the  dis- 
position of  their  property?  The  talk  had  been  long  before  the  wills;  that 
the  wills  were  the  outgrowth  of  the  verbal  agreement/' 

Percy  B.  Russell,  a  nephew  of  D.  M.  Russell  and  a  nephew  of 
the  appellant  by  marriage,  41  years  of  age,  resides  in  Memphis, 
Tenn.,  but  spends  most  of  his  time  in  Mississippi,  where  he  is  en- 
gaged in  the  business  of  planting  cotton.     He  testified  in  substance : 

"I  was  at  Glen  Springs,  Watklns,  N.  Y.,  soon  after  the  death  of  Martha 
B.  Warren  I  accompanied  Mrs.  Mary  B.  Russell  at  the  time  that  she  made 
her  visit  to  Watklns,  N.  Y.,  on  her  sister's  death,  and  I  saw  Dr.  Warren  at 
that  time  at  the  sanitarium.  Have  known  Mrs.  Warren  from  my  childhood ; 
her  father  died  some  years  before  her  death;  her  mother  died  before  my 
birth.  Mrs.  Warren  had  Just  died  a  few  hours  before  I  reached  Watklns. 
I  accompanied  Dr.  Warren  on  his  way  to  Mobile,  Ala.,  with  his  wife's  re- 
mains, going  as  far  with  him  as  Salisbury,  N.  C,  where  I  left  him  and  Mrs. 
Uussell  to  go  on  their  way  to  Mobile  with  Mrs.  Warren's  remains.  I  can 
best  tell  the  condition  of  Dr.  Warren's  health  and  his  general  physical  con- 
dition by  stating  the  manner  in  which  he  met  me,  and  his  appearance.  When 
I  came  into  his  room  I  found  him  sitting  on  the  side  of  the  bed  with  a  dress- 
ing robe  about  him,  and  in  the  most  dejected  attitude,  and  with  tears  in 
his  eyes  he  spoke  to  me  and  told  me  of  the  great  loss  he  had  sustained,  and 
that  he  was  barely  able  to  stand  at  that  time  as  he  was  talking  to  me.  He 
sank  back  upon  the  bed  in  an  agony  of  tears  after  he  had  told  me  some 
things  in  regard  to  his  wife's  death.  After  I  first  met  Dr.  Warren  on  my 
arrival  at  the  sanitarium,  I  went  to  his  room;  I  was  there  a  while,  and 
then  went  out,  and  Mrs.  Russell  remained  with  him  for  some  time — perhaps 
an  hour,  or  possibly  more.  On  my  return  I  went  back  again  to  Dr.  Warren's 
room,  and  Mrs.  Russell,  shortly  after  I  went  in,  went  out  Dr.  Warren  then 
spoke  about  his  helpless  condition;  said  he  didn't  know  what  he  was  going 
to  do— that  his  wife  had  always  helped  him,  but  that  now  she  waa  gone 
and  he  was  left  alone.  He  said  that  the  servants  he  hired  took  his  money 
and  did  little  for  him.  1  offered  to  do  anything  I  could  for  him,  and  he  then 
asked  me  to  see  about  the  arrangements  in  regard  to  his  leaving  there — in 
regard  to  the  settlement  of  his  bills,  the  purchase  of  a  coffin  for  his  wife, 
and  anything  else  that  was  necessary  to  do  before  leaving  there.  I  un- 
packed his  trunks,  in  which  he  had  stored  his  clothing  and  personal  effects, 
unpacked  Mrs.  Warren's  trunk,  took  down  Dr.  Warren's  clothing  from  some 
pins  or  tacks,  brought  Mrs.  Warren's  clothing  from  an  adjoining  room,  packed 
Dr.  Warren's  trunk  and  Mrs.  Warren's  trunk,  and  arranged  the  division  of 
his  and  her  personal  effects  under  his  direction,  handling  almost  everything 
— you  may  say  everything  that  Dr.  Warren  had  and  that  Mrs.  Warren  had 
there  at  the  sanitarium,  with  the  exception  of  the  clothing  in  which  she 
was  laid  out  and  the  clothing  that  Dr.  Warren  wore.    Shortly  after  my  re- 
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tnrnlng  to  hl8  room  after  going  to  look  after  the  baggage  of  Mra.  RuBsell, 
Dr.  Warren  approached  the  subject  of  his  wife's  property  in  this  way:  He 
said:  'Mary  [meaning  Mrs.  Russell]  thinks  I  ought  to  give  that  $10,000  of 
my  money  to  her  as  Bliss  money,  but  I  paid  that  money,  and  that  wasn't 
Bliss  money;  that  was  Warren  money.'  I  then  said  to  him:  'Doctor,  don't 
let's  talk  about  these  things;  I  know  nothing  about  them.'  He  said  he  must 
talk  about  them.  'I  want  to  tell  you.'  Then  he  told  me  all,  how  he  had  used 
this  money  to  the  best  of  his  knowledge,  and  that  he  thought  that  he  had 
made  a  good  investment  for  his  wife;  and  told  me  of  some  loans  that  he 
had  made  for  her  to  some  commission  company,  and  how  they  had  lost  it, 
and  how  he  had  repaid  it  to  her ;  and,  says  he :  'I  don't  think  this  is  Bliss 
money;  I  think  it  is  Warren  money.'  Shortly  after  this  Mrs.  Russell  re- 
turned to  the  room  for  a  moment  with  the  nurse  to  give  Dr.  Warren  some 
medicine,  which  I  learned  afterwards  he  took  at  very  short  intervals  of  some- 
thing like  an  hour — first  one  kind,  then  a  second  kind,  then  a  third  kind.  The 
nurse  went  out,  and  Mrs.  Russell  soon  after  followed,  and  again  Dr.  Warren 
broke  into  tears,  and  in  a  complaining  manner  spoke  of  the  way  in  which 
the  physicians  had  treated  his  wife;  told  me  that  he  wanted  to  go  to  see 
her,  and  begged  me  to  help  him  into  the  room  where  she  lay.  So  I  accom- 
panied him  to  the  room  where  his  wife  was  laid,  and  that  was  the  first  time 
I  saw  her.  He  was  so  feeble  in  going  in  there  that  I  had  to  give  him  great 
assistance  through  the  hallway  to  the  room,  and  upon  reaching  there  he  broke 
down  in  a  pitiful  wail  and  cried  over  his  wife,  and  told  me  again  and  again 
of  how  the  doctors  had  butchered  her;  told  me  of  how  he  always  thought 
he  would  die  first,  and  now  that  she  was  dead  he  did  not  know  what  he  was 
going  to  do ;  that  he  must  go  back  to  Mobile  as  soon  as  he  could ;  that  he 
must  go  right  away ;  and  I  tried  to  show  him  that  he  could  not  go  away  at 
once.  He  wanted  to  go  that  evening.  He  told  me  that  he  always  knew 
that  Martha  would  do  what  she  promised  to  do ;  that  he  had  always  thought 
that  he  would  die  first;  and  then  asked  me  if  I  thought  that  he  ought  to 
give  Mary  the  Bliss  money.  I  tried  to  make  him  stop  talking  on  that  line 
of  talk,  but  did  not  remonstrate  with  him  further  than  to  try  and  put  him 
off;  but  he  in  a  broken  way  went  on  and  told  me  he  was  going  to  do  Just 
what  he  had  promised  Martha  that  he  would  do,  and  ended  up  by  kneeling 
and  praying  by  his  wife's  bed  that  God  would  direct  him  to  do  what  was 
right.  He  was  in  such  a  feeble  and  pitiable  condition  that  I  did  everything 
that  I  could  do  to  get  him  to  go  back  to  his  room,  and,  as  soon  as  I  could 
do  so,  we  returned.  In  packing  his  effects  he  had  me  put  Mrs.  Warr^i's 
things  which  she  had  owned  before  their  marriage,  or  which  she  had  pur- 
chased herself  during  their  marriage,  into  her  trunk.  This  was  not  only 
clothing  and  Jewelry,  but  trinkets  of  every  sort  Anything  that  he  had  given 
her  he  had  put  into  his  trunk ;  what  she  had  received,  as  he  told  me,  from 
her  friends  or  from  her  family  or  former  husband,  were  put  in  her  trunk. 
The  separation,  as  he  explained  to  me,  was  that  he  was  entitled  to  what  his 
money  had  bought  for  her;  but  that  whatever  her  money  had  bought,  or 
her  relatives  or  friends  had  given  her,  should  go  to  Mrs.  Russell,  or  to  the 
special  bequests  she  had  made  of  this  or  that  article,  but  that  all  of  the 
residue,  out  of  the  special  bequests,  were  to  be  given  to  Mrs.  Mary  B.  Russell, 
lie  said  that  his  wife  had  promised  him  that  if  he  died  first,  or  before  she 
did,  that  all  his  property  should  go  to  the  Warren  heirs;  that  they  had 
agreed  that  the  Warren  money  should  go  to  the  Warren  heirs;  and  that  the 
Bliss  money  should  go  to  Mrs.  Mary  B.  Russell,  her  sister;  that  he  knew 
that  Martha  would  do  as  she  had  promised  him,  and  that  he  could  not  wait 
for  anything  to  go  to  Mobile  and  change  his  will  in  accordlance  with  the  terms 
—or  the  promise,  I  should  say — ^whlch  he  had  agreed  or  made  with  his  wife ; 
that  he  was  very  feeble,  and  that  it  took  a  large  amount  of  money  to  support 
him  and  give  him  nurses;  that  if  It  were  not  for  that  fact  he  would  give 
Mary  Martha's  money  now ;  that  Martha  had  told  him  that  she  wanted  him 
to  give  Mary  the  note  for,  I  think,  $6,500,  which  she  held  against  Mr.  D.  Bf. 
Russell;  that  he  was  bound  to  go,  and  that  he  could  not  wait  at  all,  and 
that  he  must  comply  with,  or  fulfill,  that  promise.  Dr.  Warren  told  me  re- 
peatedly at  the  sanitarium  that  he  and  his  wife  had  agreed  that  whatever 
one  had  left,  the  other  should  have  the  right  of  the  property  which  the  dying 
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one  left,  but  for  the  nse  of  that  property  which  the  dying  one  left  during  the 
life  of  the  remaining  one;  but  upon  the  death  it  should  be  returned  to  the 
Bliss  family  or  the  Warren  family,  as  the  case  might  be.  He  went  on  fur- 
thermore to  tell  me  all ;  how  it  was  that  the  $6,500  should  be  given  to  Maz9 
at  once,  because,  from  some  objection  of  Mrs.  Warren  to  handling  his  estat^ 
in  the  event  of  his  death,  they  had  agreed  that  the  note  for  $16,000  held  by 
them  against  Mr.  D.  M.  Russell  should  be  given  to  Mr.  Warren's  sister — I 
think  it  was  his  sister;  some  member  of  the  family — and  that  Mrs.  Warren 
had'  thereupon  said  she  was  going  to  give  to  Mrs.  Russell  the  $6,500  note. 
On  the  occasion  at  the  sanitarium  in  which  he  spoke  to  me  of  these  matters, 
he  spoke  very  freely,  and,  finally,  the  last  thing  before  leaving  him  in  tlie 
berth  of  the  sleeper  going  south  from  Washington  to  Salisbury,  where  I  left 
him,  he  called  me  and  expressed  himself  as  being  grateful  to  me  for  the  as- 
sistance and  kindness  which  I  had  shown  him,  and  talked  with  me  more 
rationally  than  at  any  time  before,  and  assured  me  that  he  wanted  me  to 
think  well  of  him ;  that  he  was  going  to  do  Just  what  he  had  promised  to  do^ 
that  he  was  going  straight  to  Mobile  and  carry  out  bis  agreement  with  his 
dead  wife,  and  that  Mary  must  not  think  that  he  was  going  to  do  anything 
else  except  to  carry  out  the  agreement  of  which  I  have  spoken  heretofore." 

On  cross-examination  he  was  asked  to  state  exactly  what  the 
agreement  was — what  he  (Dr.  Warren)  said  it  was. 

"I  think  I  have  stated  it  as  well  as  I  can  state  it  I  don't  think  I  could 
state  it  more  accurately.  Well,  please  state  it  again?  That  whatever  prop- 
erty either  one  of  them  died  possessed  of  should  be  held  in  trust  by  the  re- 
maining one — in  trust,  I  mean,  to  be  used  by  them;  but  the  trust  to  be  of 
the  nature  that  it  was  to  be  disposed  of  according  to  the  promise  upon  their 
death,  and  that  the  residue  of  whatever  property  they  might  then  have  of  this 
property  which  they  inherited,  the  one  from  the  other,  should  be  given,  as 
the  case  might  be,  to  the  heirs  or  the  family  of  Dr.  Warren  or  of  Mrs.  War- 
ren. Is  that  the  agreement — what  he  said  the  agreement  was?  What  he 
said  the  agreement  as  told  me.  Let  me  add  one  word  here.  Dr.  Warren 
told  me  so  many  times  during  that  day,  the  evening,  the  morning,  and  the  after- 
noon, repeated  it  so  many  times,  stating  the  same  fact  in  different  words, 
that  for  me  to  repeat  his  exact  words  in  regard  to  it  would  be  impossible,  but 
for  me  to  fail  to  underhand  and  to  know  what  he  intended  to  tell  me  is  im- 
possible. What  I  want  you  to  do  is  to  state  exactly  what  your  understanding 
of  the  agreement  was  between  Dr.  Warren  and  Mrs.  Warren,  which  you 
gathered  from  the  statements  of  Dr.  Warren  to  you  while  he  was  at  the 
sanitarium  at  Watkins,  N.  Y.  I  cannot  state  it  better  than  I  have  done.  I 
don't  see  how  I  can  get  at  it  any  better.  I  wish  you  would  state  the  agree- 
ment exactly  as  you  understood  It?  That  if  Dr.  Warren  died  before  Mrs. 
Warren,  Mrs.  Warren  to  have  the  use  during  her  lifetime  of  all  of  Dr.  War- 
ren's property.  That  if  Mrs.  Warren  died  before  Dr.  Warren,  that  Dr.  War- 
ren was  to  have  the  use  of  all  of  Mrs.  Warren's  property  during  his  lifetime. 
That  upon  the  death  of  Dr.  Warren  that  he  should  leave  to  Mrs.  Mary  B. 
Russell  whatever  he  had  left  of  the  property  which  he  had  received  from  Mrs. 
Warren.  That  upon  the  death  of  Mrs.  Warren  she  should  leave  whatever 
she  might  have  remaining  of  the  property  left  by  Dr.  Warren  to  his  heirs." 

D.  M.  Russell,  the  husband  of  the  appellant,  who  was  examined 
April  8,  1903,  was  then  66  years  of  age,  and  resided  at  Jonestown, 
Coahoma  county,  Miss.,  testified : 

"How  long  before  the  death  of  Mrs.  Warren  was  it  that  you  last  saw  her? 
About  a  month,  November  15th  and  16th,  at  this  place,  Memphis,  Tenn.  She 
came  on  here  to  attend  to  some  business  for  her  husband  and  herself — he  was 
an  Invalid.  State  what,  4f  anything,  you  know  in  reference  to  a  contract  or 
agreement  between  Dr.  J.  A.  Warren  and  his  wife  having  relation  to  wills 
to  be  made  by  them  respectively  and  one  in  favor  of  the  other?  Mrs.  Warren 
stated  to  her  sister  and  myself  that  she  wished  us  to  know  her  business  ar- 
rangements— her  property  (hers  and  her  husband's) — and  it  was  agreed  between 
them  that  each  should  leave  their  property  to  the  other,  with  the  general  un- 
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dazvtaadlDg  and  agifeement  that  on  the  death  of  the  other  the  other  Bhonld 
then  will  the  property  reoeiyed  from  tiie  other  to  their  respectiye  heirs ;  that 
ia^  tha  Warren  money  was  to  go  to  the  Warren  heirs,  his  nephews  and  niecea, 
and  Mrs.  Warren's  to  her  sister.  That  there  had  been  a  change  made,  and 
she  wanted  ns  to  know  of  the  change.  He  had  originally  left  his  property  to 
his  wife,  seised  to  pay  an  annuity  to  his  sister,  Mrs.  Moore  fie  now  left  Mrs. 
Moore  the  sum  of  $16,000  in  lieu  of  that  annuity.  She  stated  that  she  had 
left  her  property  entirely  to  him,  but  she  would  make  a  change  in  her  veill 
and  leave  Mrs;  Russell  the  note  of  mine  for  $6,500.  She  stated  that  she  had 
left  her  property  entirely  to  Dr.  Warren,  without  making  any  provision  in 
her  will,  leaving  it  to  him  entirely  or  absolutely,  so  that  he  could  have  the 
entire  use  of  it,  and  if  he  lived  long  enough  to  need  it  all  she  wanted  him  to 
have  it,  but  that  he  would  leave  whatever  there  was  to  her  sister  at  his 
death.  That,  she  stated,  was  the  mutual  understanding.  I  asked  her  if  it 
iTOuld  not  be  best  to  provide  for  that  agreement  in  her  will;  she  replied: 
a>r.  Warren  is  an  honorable  man,  and  will  do  as  he  agreed'  Where  did  this 
conversation,  as  to  which  you  have  been  testifying  between  Mrs.  Warren  and 
her  sister  in  your  presence,  occur?  In  Caston^s  Hotel,  in  the  city  of  Memphis, 
Tenn.  Dr.  J.  A.  Warren  was  not  present  on  that  occasion?  No,  he  waa  sic* 
at  the  sanitarium.  You  say  that  Mrs.  Warren  stated  on  that  occasion  that 
Dr.  Warren's  will,  as  it  had  been  dra^ni,  leaving  Mrs.  Warren  his  estate^ 
changed  (charged?)  the  annuity  in  favor  of  his  sister,  Mrs.  Moore,  and  that  a 
change  had  been  made  by  Dr.  Warren,  giving  to  his  sister  a  stated  sum  of 
$16,000  in  the  place  of  the  annuls,  and  that  Mrs.  Warren,  for  that  reason, 
intended  to  make  a  change  in  her  will,  giving  to  her  sister,  your  wife,  a  cer- 
tain note  which  you  owed  to  Mrs.  Warren  for  about  $6,500?  Yea,  she  stat- 
ed that  it  was  her  intention  to  make  that  change.  When  and  where^ 
after  these  conversations,  was  it  that  you  saw  Dr.  Warren,  If  at  all?  In 
Mobile,  about  a  month  later.  He  returned  with  his  wife's  body  to  Mobile 
about  December— somewhere,  I  think,  about  the  15th  or  20th.  What  had 
been  the  condition  of  Dr.  Warren's  health  for  several  years  preceding  bis 
death?  He  had  been  an  invalid.  Do  you  know  from  what  disease  he  had  been 
suffering?  Neurasthenia.  He  had.  however,  a  combination  of  diseases,  but 
that  was  given  to  me  as  the  principal  trouble.  Dr.  Master  told  me  thla 
What  were  the  manifestations  of  the  disease  of  Dr.  Warren  which  were  ap- 
parent to  a  nonprofessional  person?  At  times  great  irritable  nervousness. 
State  whether  or  not  he  required  constant  attention?  Yes,  he  had  trained 
nurses  and  required  constant  nursing.  He  had  a  trained  nurse  sometimes, 
but  generally  a  negro  who  waited  on  him.  He  had  nurses  for  several  yeara 
State  whether  or  not  you  saw  Dr.  Warren  in  Mobile  after  the  death  of  his 
wife  and  before  her  burial?  I  met  the  train  at  Mobile  which  he  (Dr.  War- 
ren) and  his  wife's  body  arrived  on.  Dr.  Warren,  very  shortly  after  reaching 
his  boarding  house,  brought  up  the  subject  of  his  wife's  property.  Mrs.  Rus- 
sell had  gone  to  Watklns,  and  had  returned  with  Dr.  Warren.  He  said  to 
me,  *Dave,  Mary  (that  is  my  wife)  thinks  that  her  sister  left  her  property 
to  her;  that  I  was  to  hand  it  over  to  her.'  I  said,  *No,  Doctor,  Martha  told 
us  the  agreement  in  reference  to  her  property,  and  she  does  not  tbixik  so.' 
He  said,  'Well,  now^  I  am  going  to  have  Martha's  will  brought  here  and  read 
to  you.'  He  said,  'So  that  you  can  see  that  she  gave  the  property  to  me.'  He 
had  to  send  to  Mr.  Jones  to  get  the  will.  Now  I  am  giving  the  particulars 
as  I  remember  they  occurred.  Some  of  it  was  that  evening,  and  some  of  it 
was  the  next  evening  after  her  burial.  She  was  burled  about  11  o'clock,  but 
he  brought  the  question  up  every  time  it  was  discussed  I  endeavored  to 
keep  him  from  discussing  it,  thinking  it  would  do  him  injury  in  his  condition. 
After  Mrs.  Warren's  will  was  read,  I  said:  'Doctor,  that  is  exactly  as  your 
wife  told  us;  but  she  said  that  it  was  agreed  between  you  that  you  were 
to  have  the  use  of  her  property,  but  were  to  make  a  will  leaving  it — ^whatever 
there  was  of  it — ^to  her  sister  on  your  death,  just  as  she  was  to  do  with  your 
property,  leaving  it  to  your  heirs  on  her  death,  if  she  had  survived'  He  said, 
'Yes,  yes,  that  is  right,  I  am  going  to  do  it,'  and  was  extremely  anxious  to 
make  a  will.  We  endeavored  to  have  him  delay  it,  thinking  it  might  Injure 
him.  He  was  excited  and  very  much  distressed  I  had  a  consultation  in 
reference  to  it  with  Mr.  Winston  Jones  (one  of  the  appellees).    Mr.  Jones 
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Bald  that  he  bellered  the  worry  and  anxiety  that  Chr.  Warren  wag  going 
through,  because  he  stated:  'If  I  should  die,  and  I  am  liable  to  at  any  time* 
«8  my  heart  is  affected,  Mary  would  not  get  Martha's  property  as  it  is  agreed 
she  should,  but  it  would  go  to  my  heirs' —  Mr.  Jones  stated  that  he  thought 
the  making  of  the  will  would  have  a  less  injurious  effect  on  him  than  the 
anxiety  and  worry  that  he  was  going  through,  fearing  that  Mary  would  not 
get,  as  he  termed  It  'Justice' ;  'her  rights,*  as  he  expressed  it  I  then  said 
to  Dr.  Warren  at  that  time  what  Mrs.  Warren  had  stated  to  vs  In  relation  to 
her  property,  and  said,  'Doctor,  Martha  said  that  when  she  got  back  to  Mobile 
she  would  change  her  will,  and  leave  my  note  of  $6,500  on  her  death,  as  you 
had  made  a  bequest  direct  to  Mrs.  Moore.'  I  said,  'She  is,  of  course,  dead, 
and  had  not  made  that  change.'  He  said :  That  is  all  right ;  she  told  me 
about  it  and  I  am  going  to  carry  out  Martha's  wishes.'  He  had  Mr.  Winston 
Jones,  who  had  charge  of  the  papers,  get  the  note  and  bring  it  to  his  room. 
He  indorsed  it  over  to  Mary,  and  handed  it  to  her.  Dr.  Warren  admitted 
fully  the  conversation  and  agreement  with  his  wife,  as  she  had  told  it  to  her 
sister  and  myself,  and  made  a  will  according  to  that  understanding.  There 
was  a  dispute,  however,  in  regard  to  $10,000.  Not  long  after  their  marriage 
Dr.  Warren  wished  to  make  a  loan  to  J.  P.  Pettite  of  this  place  (Memphis, 
Tenn.),  an  old  friend  of  his,  and  he  didn't  have  the  money.  Mistress  did  have 
the  money  on  hand,  and  he  wished  to  loan  her  money.  She  objected  because 
he  wished  to  make  the  loan  without  security.  He  said,  *Very  well.  If  I  will 
be  security,  will  that  satisfy  you?'  She  said,  'Certainly.'  He  made  the  loan, 
and  made  a  similar  one  to  Gardner  and  Gopp  under  similar  conditions — 
Gardner  and  Copp  of  New  Orleans.  He  met  a  loss  of  $10,000  in  the  two  loans. 
He  paid  this  money  back  to  Mrs.  Warren,  as  he  had  agreed.  In  the  conver- 
sation prior  to  making  this  will,  which  he  had  with  me  in  bis  room  in  Mobile, 
he  said,  'Now,  Dave,  I  am  not  going  to  give  Mary  that  $10,000,  because  it  is 
Warren  money,'  although  I  pointed  out  to  him  that  it  was  Bliss  money,  be- 
cause he  had  loaned  Bliss  money,  and  he  ^as  himself  responsible.  With 
that  exception  in  reference  to  that,  he  acknowledged  fully  Mary's  right  to 
her  sister's  property.  He  made  a  will,  I  think,  the  day  following  the  burial. 
I  think  Mr.  Bestor  drew  the  will.  By  that  will  he  beiiueathed  to  Mrs.  Rus- 
sell on  his  death  the  estate  which  Mrs.  Warren  had  bequeathed  to  him,  other 
than  the  $10,000  just  referred  to.  He  mentioned  this  matter  to  me  repeatedly ; 
first  soon  after  getting  to  his  boarding  house  that  evening.  He  flfpoke  of  it 
more  than  once  that  night  before  he  retired,  and  again  the  next  morning  the 
first  thing.  I  am  not  clear  in  my  mind  whether  he  made  his  will  on  the 
evening  of  the  burial  of  his  wife  or  the  morning  following,  but  I  am  of  the 
impression  it  was  the  next  morning;  but  he  was  insistent  I  think  the 
agreement  about  making  the  mutual  wills  had  existed  ever  since  they  were 
married.  She  had  been  a  widow  and  had  her  own  estate,  and  had  charge 
and  control  of  her  own  property.  I  think  they  entered  into  that  agreement 
soon  after  marriage.  She  had  spoken  to  me  about  it  years  before  her  death. 
I  cannot  state  as  to  the  time  of  making  this  agreement  from  what  I  learned 
from  Dr.  Warren  and  not  from  Mrs.  Warren.  Before  the  conversation  I  had 
with  Dr.  Warren  at  the  time  of  his  wife's  death,  he  had  discussed  the  matter 
with  me,  not  in  the  early  part  of  their  marriage,  but  a  few  years  afterwards, 
visiting  me  on  the  plantation — I  had  bought  out  Dr.  Warren's  planting  in- 
terests, his  half — we  were  owners  of  the  property  together ;  I  had  bought  it 
out  and  made  cash  payments,  and  gave  him  my  note  for  $16,000  for  the  bal- 
ance. We  had  hard  times  with  an  overfiow  for  three  years  in  succession. 
He  was  explaining  to  me  In  a  business  way.  He  said,  *Dave,  don't  be  uneasy 
about  that  note,  for  I  am  not  going  to  press  you,  and  if  I  should  die  my  estate 
all  goes  into  Martha's  hands.'  He  then  spoke  about  the  agreement  He  said, 
'You  know  she  won't  press  you.'  He  said  later  that  he  did  not  want  the 
money,  and  asked  me  to  keep  it  and  use  it  It  was  in  relation  to  that  that 
Mrs.  Warren  came  here.  1  objected  to  paying  8  per  cent  interest  ss  I  could 
get  money  at  a  lower  rate.  She  took  up  the  old  note,  and  I  gave  a  new  note 
at  6  per  cent  I  knew  from  what  Dr.  Warren  said  at  these  anterior  periods 
how  the  wills  were  to  be  drawn,  and  that  the  general  arrangement  was  the 
same  which  existed  when  Mrs.  Warren  died,  with  the  exception  of  the  annu- 
ity.   There  was  a  direct  bequest  to  Mrs.  Moore,    I  will  say  that  Dr.  Warreo 
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has  always  dlscnssed  all  of  these  mattera  freely  with  me;  we  became  Inti- 
mate friends,  as  well  as  being  connected  by  marriage.** 

On  cross-examination: 

"Mr.  Russell,  when  was  this  agreement  or  contract  that  yon  have  testified 
to,  that  Mrs.  Warren  stated  bad  been  made  between  her  and  her  hnsband. 
Dr.  Warren —  When  was  this  agreement  made?  She  didn't  give  the  positive 
date ;  Just  stated  It  as  a  fact  She  didn't  tell  me  when  they  made  the  change 
In  relation  to  the  bequests.  The  only  change  was  in  the  leaving  of  the  an- 
nuity which  had  been  left  to  Dr.  Warren's  sister,  Mrs.  Moore— changing  it — 
leaving  my  note  of  $16,000  to  Mrs.  Moore,  and  the  balance  to  go  Into  her 
hands  as  long  as  she  lived;  and  that  she  had  made  a  like  agreement,  but 
that  it  had  been  made  since  she  last  saw  me.  When  had  she  last  seen  you? 
I  cannot  now  recollect  Was  it  a  year?  Yes,  about  two  or  three  years.  I 
don't  remember  when  I  had  seen  her  before  that  Was  it  more  than  three 
years?  I  would  not  be  willing  to  swear  to  any  particular  time.  I  cannot 
recollect  now ;  I  recollect  very  distinctly  that  we  were  at  Grand  Briar,  White 
Sulphur,  when  she  went  over  this  entire  agreement  between  herself  and  the 
doctor.  This  agreement  that  you  have  testified  to,  that  she  said  that  she 
had  with  Dr.  Warren — ^that  was  here  in  Memphis?  Yes,  sir.  This  agree- 
ment that  she  had  with  her  husband  had  been  changed  from  a  former  agree- 
ment? Yes,  sir.  You  don't  know  when  the  former  agreement  was  made? 
No,  sir;  I  cannot  state  about  that  I  wish  you  would  state  now  in  detail 
the  exact  agreement-— exactly  what  the  agreement  was?  She  told  me  that 
she  had  willed  all  of  her  property  to  Dr.  Warren  for  his  use  during  his  Uf^ 
time ;  that  she  left  It  to  him  absolutely,  with  the  agreement  and  understand- 
ing that  If  she  died  first  he  would  then  make  a  will  leaving  on  his  death  her 
property  to  her  sister,  Mrs.  Russell,  and  that  he  had  agreed  the  same  way  to 
leave  all  of  his  property  to  her,  and  she  was  to  leave  it  to  his  heirs  when 
she  died.  As  I  understood,  you  testified  in  your  direct  examination  that  Dr. 
Warren  had  by  his  original  will — ^by  some  prior  will — left  all  of  his  property 
to  his  wife,  but  an  annuity  to  Mrs.  Moore,  but  that  that  had  been  changed, 
and  that.  Instead  of  leaving  the  annuity  to  Mrs.  Moore,  he  had  left  her  by 
his  will  $16,000?  I  think  she  said  my  note— it  was  $16,000  then.  While 
she  was  here  I  paid  part  of  the  principal,  leaving  $16,000.  You  don't  know 
when  that  change  was  made?  I  do  not.  As  I  said,  she  explained  this  to  me 
In  relation  to  my  business  about  this  note.  What  was  It  you  said  that  Mrs. 
Warren  stated  In  reference  to  changing  her  will  and  leaving  to  you,  or  to 
Mrs.  Russell,  the  note  of  $6,500?  She  said,  after  making  these  statements 
about  the  change  by  Dr.  Warren :  *!  think  that  as  he  has  made  this  bequest 
that  I  ought  to  leave  Mary  a  direct  bequest,  and  when  I  go  back  to  Mobile 
I  win  leave  your  note  of  $6,500  on  my  death.'  But  she  never  got  to  Mobile 
You  say  that  when  you  met  Dr.  Warren  in  Mobile  after  the  death  of  Mrs. 
Warren,  that  he  was  very  nervous?  Very  nervous,  very  much  wrought  up. 
carrying  on,  and  almost  hysterical  at  times;  was  blaming  the  doctors,  and 
saying  that  they  had  killed  her ;  that  she  ought  never  to  have  died.  He  said 
that  It  was  merciless,  and  that  he  would  kill  the  doctors — going  on  at  a  fear- 
ful rate — and  then  he  would  go  back  to  the  subject  of  this  property.  How 
long  did  that  last  that  condition  of  Dr.  Warren?  He  was  calmer  after  he 
had  made  the  will.  He  was  in  a  very  bad  condition,  and,  as  near  as  I  know, 
he  was  In  a  very  wretched  condition  all  of  his  days — the  remainder  of  his 
life.  He  got  so,  I  think,  that  he  went  out  but  little.  You  say  that  after 
the  will  had  been  drawn  by  the  lawyer,  whoever  he  was.  Dr.  Warren  handed 
It  to  you  to  read?  Please  state  as  near  as  you  can  the  language  of  the  will 
which  referred  to  the  bequest  to  Mrs.  Russell?  I  would  not  undertake  to 
state  the  language,  but  my  recollection  Is  clear  that  it  complied  with  the  agree- 
ment that  had  been  discussed.  It  complied  with  the  agreement  that  Mrs.  Rus- 
sell should  be  given  the  property  of  her  sister,  with  the  exception  of  the  $10,- 
000." 

Daniel  P.  Bestor  testifies : 

"That  he  knew  Dr.  John  A.  Warren  and  Mrs.  Martha  B.  Warren  both  very 
well ;  in  fact,  intimately.    That  he  had  known  Mrs.  Warren  as  far  bade  as  he 
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could  recollect  when  he  was  a  child,  and  had  known  Dr.  Warren  for  abont 
25  yearn.  That  he  had  professionally  represented  Dr.  Warren  in  only  two 
matters  prior  to  the  death  of  his  wife ;  one  was  advising  him  in  regard  to  a 
claim  he  had  against  Francis  Coze  and  Atwood  Violet  of  New  Orleans,  and 
the  other  was  in  reference  to  a  loan  to  F.  S.  Parker  and  wife,  and  taking  a 
mortgage  on  some  property  in  Mobile  which  they  owned  to  secure  the  loan. 
He  does  not  recollect  representing  him  in  any  other  legal  matters,  except 
writing  his  will.  He  wrote  Dr.  Warren's  last  will  and  the  codicil  (which  were 
probated) ;  he  also  wrote  a  will  for  Dr.  Warren  in  the  latter  part  of  Decem- 
ber, 1809.  That  he  had  never  written  a  will  for  him  previous  to  that  time. 
That  his  recollection  of  the  provisions  in  the  will  that  he  wrote  in  1899,  so 
far  as  Mrs.  Russell  was  concerned,  is  that  he  willed  to  her  all  property  that 
he  would  leave,  or  that  would  turn  out  over  $45,000  or  $46,000.'* 

Winston  Jones,  one  of  the  appellees,  testified : 

•That  on  January  16,  1900,  Dr.  Warren  requested  him  to  come  to  see  him 
and  bring  all  of  the  papers  of  his  and  Mrs.  Warren's,  and  he  got  me  to  have 
made  out  for  him  from  his  papers  and  Mrs.  Warren's  papers  an  inventory 
of  all  the  property  that  he  had  and  all  the  property  that  Mrs.  Warren  had. 
We  discussed  the  items  as  we  went  along,  and  we  made  out  a  full  inventory 
as  Dr.  Warren  dictated  and  requested  to  be  done.  In  the  memoranda  of  his 
own  individual  matters  he  had  this  memoranda  put  in :  'Amount  due  me  by 
M.  B.  Warren,  being  the  amount  I  paid  her  for  her  loss  in  the  Pettlte  matter.' 
He  stated  that  this  had  always  been  the  understanding  between  himself  and 
Mrs.  Warren:  that  if  he  outlived  her  that  she  was  to  pay  him  back  this 
money.  I  have  also  heard  Mrs.  Warren  and  Dr.  Warren  discuss  the  matter 
between  them,  and  it  was  so  understood  by  and  between  them.  The  next 
item :  'Amount  due  me  by  Mrs.  M.  B.  Warren,  $2,000,  being  the  amount  which 
I  gave  her  my  check  on  Brown  Bros,  for.'  He  told  me  that  she  owed  him 
this  amount  of  money,  $2,000,  which  he  had  given  her  a  check  for  on  Brown 
Bros.  The  value  of  Dr.  Warren's  estate  at  the  time  of  his  death,  including 
Mrs.  Warren's  estate,  was  in  the  neighborhood  of  $50,000.  Dr.  Warren  died 
March  24,  1901." 

By  request  of  appellant's  counsel,  this  witness  attached  to  his  testi- 
mony the  inventories  to  which  he  had  referred,  in  which  we  find  these 
amounts  set  down  as  belonging  to  the  estate  of  Dr.  Warren: 

Cash  with  Winston  Jones  &Co $  6,904  19 

Cash  with  Brown  Bros 1«055  11 

Note  of  D.  M.  Russell 16,000  00 

Note  of  Parker  and  wife 8,000  00 

Interest  on  same 560  00 

Note  of  George  Winston 6,000  00 

Amount  due  me  by  Mrs.  M.  B.  Warren,  being  the  amount  I  paid 

for  her  loss  in  the  Pettlte  matter 6,600  00 

Amount  due  me  by  Mrs.  M.  B.  Warren,  being  amount  for  which  I 

gave  her  my  check  on  Brown  Bros •  • 2,000  00 

Total $46,019  80 

We  also  find  set  down,  as  having  constituted  the  estate  of  Mrs. 
Martha  B.  Warren,  items  (which  need  not  be  specified)  aggregating 
at  par  value  $26,702.86,  embracing  shares  of  stock  put  down  at  $600 
and  one  note  at  $300,  which  the  witness  Jones  testifies  were  worthless. 
Exhibit  D,  attached  to  this  testimony,  presents  a  statement  dated  March 
12,  1900,  purporting  to  give  the  items  of  Dr.  J.  A.  Warren's  estate,  ag- 
gregating at  that  time  the  sum  of  $39,760.03,  embracing  items  of  securi- 
ties on  the  margin  of  which  Dr.  Warren  has  indorsed,  "From  M.  B. 
W./'  aggregating  $13,077.18.    The  will  of  Dr.  Warren  that  was  pro- 
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bated  was  executed  April  16, 1900.    The  eighth  paragraph  of  this  will 
was  in  words  and  figures  as  follows: 

''At  the  time  of  my  death  If  l^ertf  shoiild  be  flnytfaiii^  IcM  <mt  of  tbe  monegf 
or  property  which  I  received  under  the  will  of  ray  wife,  after  deducting  $2,000 
for  which  I  gave  her  my  cheek  on  Brown  Brothers  &  Go.,  and  the  Pettlte 
money  or  notes  amounting  to  $6,000,  and  the  notes  and  mortgage  which  I  gave 
Mary  B.  Russell  on  the  25th  of  December,  1899,  amounting  to  $6,500,  and  the 
F.  S.  Parker  mortgage  and  notes  for  about  $0,120.00;  tiien  I  give  and  be- 
queath such  amount  so  remaining  and  so  derived  from  my  wife's  estate,  to 
Mrs.  Mary  B.  Russell,  if  she  be  living  at  the  time  of  my  death;  but  this  legacy 
is  based  on  the  condition  that  my  estate  which  I  own  at  the  time  of  my 
death  shall  be  worth  at  least  $46,000,  and  if  it  should  be  below  said  sum, 
then  this  legacy  shall  be  void  and  of  no  effect;  but  if  my  estate  shall  be 
worth  more  than  $46,000  at  the  time  Of  my  death,  then  so  much  of  my  estate 
as  is  above  $46,000  shall  go  to  Mrs.  Mary  B,  Russell,  the  sister  of  my  deceased 
wife ;  and  this  legacy  is  based  on  the  further  consideration  that  if  Mra  Rus- 
sell should  die  before  I  do,  then  this  special  legacy  shall  be  of  no  force  and 
effect" 

On  February  26,  1901,  J.  A.  Warren  executed  a  codicil  to  this  will, 
revoking  and  annulling  the  said  eighth  paragraph  to  said  will^  and  de- 
vised his  estate  to  others. 

The  will  of  Martha  B.  Warren,  which  was  probated,  bears  date  the 
13th  day  of  May,  1895.  Besides  special  bequests  and  directions  about 
administration,  which  need  not  be  copied,  it  provides : 

"And  to  my  sister,  Mrs.  Mary  Bliss  Russell,  of  Coahoma  County,  Mississippi, 
I  give  and  bequeath  my  diamond  ring  set  in  black  enamel,  and  a  topas  ring 
set  around  with  pearls,  a  silver  pepper  box  which  came  from  our  great-grand- 
parents; also  the  certificate  of  membership  of  our  grandfather,  William 
T^orrett  in  the  society  of  the  Cincinnati,  signed  by  General  Washington  and 
General  Knox ;  and  also  the  two  china  dishes  coming  from  our  grandmother. 
As  my  said  sister  has  a  handsome  estate  of  her  own,  I  make  no  further  be- 
quest to  her  than  of  these  specific  articles,  just  above  enumerated.  Thirds 
The  rest  and  residue  of  all  my  estate,  real  and  personal,  and  in  action,  of 
which  I  may  die  seized  and  possessed  or  in  any  wise  entitled  to,  I  give,  be- 
queath and  devise  unto  my  beloved  husband,  John  A.  Warren,  to  be  absolutely 
his  and  in  fee." 

In  reference  to  this  will,  the  witness  Harry  Pillans  testifies: 

'*!  reside  in  Mobile,  Ala.,  and  am  a  lawyer ;  have  been  engaged  in  the  prac- 
tice some  33  years.  I  knew  Mrs.  Martha  B.  Warren  and  Dr.  John  A.  Warren 
during  their  lifetime,  not  intimately,  but  very  well  indeed,  Mrs.  Warren  being 
an  intimate  friend  of  some  near  friends  of  mine.  I  wrote  a  will  for  Mrs. 
Warren;  the  one  that  was  probated,  and  a  copy  of  which  Is  shown  me.  I 
was  one  of  the  witnesses  to.  that  will ;  it  was  executed  in  my  office.  Mrs. 
Warren  came  into  my  office  and  said  to  me  that  she,  having  an  estate  of  her 
own,  wished  to  make  a  will,  and  wanted  me  to  draw  it ;  that  Dr.  Warren  had 
a  lawyer,  but  she  preferred  to' have  her  own.  She  instructed  me  as  to  the 
disposition  she  desired  should  be  made  of  her  estate  by  the  contemplated 
instrument,  and  left  me  to  prepare  it,  which  I  did,  I  think,  within  the  day  of 
her  call,  or  perhaps  the  next  day,  and  notified  her  to  come  back  to  the  <^ce^ 
and  she  did  so.  She  then  read  and  considered  the  will  as  drafted,  said  that 
it  met  with  her  instructions,  and  she  then  desired  me  to  call  witnesses  in 
order  that  she  might  execute  it  at  once.  I  called  my  partner,  Mr.  Hanaw,  and 
he  and  I  witnessed  the  will.  I  see  there  is  a  codicil  to  the  will  bearing  the 
same  date  as  the  will.  I  do  not  recollect  any  particulars  about  this  codicil 
being  added,  and  could  only  draw  the  conclusion  that  this  was  an  additional 
instruction  given  by  her  at  the  time  she  read  over  the  will.  I  will  add  here 
that  she  asked  me  to  retain  the  will  in  my  safe  until  her  death,  in  order  that 
it  might  be  preserved  safely.  I  sealed  it  up  in  an  envelope,  which  I  indorsed, 
stating  what  was  inside  of  it,  and  locked  it  up  in  a  cash  box  in  mj  Bate, 
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where  It  remained  until  I  leameil  of  the  death  of  Mrs.  Warren,  when  I  com* 
mnnlcated,  I  think  to  Dr.  Warren,  who  was  111  at  Mre.  Hodgson's,  the  fact 
that  I  had  this  will.  I  think  she  came  alone  on  both  occasions  to  my  ofllce. 
I  am  pretty  well  satisfied  that  Dr.  Wanen  did  not  come  with  her.** 

Thus  far  we  have  proceeded  on  the  assumption  that  such  a  contract 
as  appellant  avers  and  has  sought  to  prove  may  be  made  and  may  be  es- 
tablished by  parol  proof.  The  solicitor  for  the  appellant  contends  with 
urgency  and  force  that  we  are  not  concerned  here  with  the  question  of 
the  validity  of  limitations  of  a  remainder  over  of  real  estate,  where  the 
first  devisee  takes  the  fee  with  power  of  disposition  in  fee,  touching 
which,  in  Howard  v.  Carusi,  109  U.  S.  725,  3  Sup.  Ct  576,  27  L.  Ed. 
1089,  which  was  a  case  where  real  estate  was  sought  to  be  reached,  it 
was  held  that  such  limitation  over  would  be  void,  as  being  inconsistent 
with  the  devise  of  the  fee.  That  if  the  contract  between  Dr.  and  Mrs. 
Warren  had  been  embodied  as  a  limitation  in  the  will  of  Mrs.  Warren,, 
and  had  related  to  real  or  personal  estate  in  the  state  of  Alabama,  it 
would  have  been  a  good  limitation  under  the  statutes  of  that  state  (quot- 
ing sections  1046-1049  of  the  Code  of  Alabama  of  1896),  which  sec- 
tions have  frequently  been  before  the  Supreme  Court  of  Alabama,  and 
have  been  construed  in  numerous  cases  (which  he  cites)  and  declared 
applicable  to  real  and  personal  property.  That  the  rule,  therefore,  an- 
noynced  in  Howard  v.  Carusi,  is  abrogated  by  the  Alabama  statute,  to 
the  extent  that  the  estate  remaining  unexpended  at  the  death  of  tlie 
first  taker  passes  by  the  will,  although  at  common  law  the  limitation 
would  be  void  as  derogating  from  the  estate  first  given.  But  (he  con- 
tinues) the  present  case  does  not  depend  upon  the  validity  or  invalidity 
of  limitations  appearing  in  the  face  of  the  deed.  Where  such  limita- 
tions have  been  held  void  as  inconsistent  with  the  estate,  it  has  been 
done  under  rules  of  construction,  and  not  because  such  limitations 
were  ^Uegal  or  contrary  to  public  policy ;  that  one  may  contract  to  leave 
the  whole  or  any  part  of  his  own  estate  to  a  particular  individual  by 
will  is  too  well  settled  by  English  and  American  authorities  to  be  doubt- 
ed. If  there  was  a  conflict  in  the  authorities,  it  is  settled  in  Alabama 
that  such  a  contract  can  be  made;  and  he  cites  Bishop's  Heirs  v. 
Bishop's  Adm'r,  13  Ala.  475 ;  Barrell  v.  Hanrick,  42  Ala.  60 ;  Moore 
v.  Campbell,  102  Ala.  446,  14  South.  780. 

In  the  last  of  these  cases,  Moore  v.  Campbell,  we  find  it  stated  that : 

'*Tbe  principle  that  a  parol  trust  may  be  ingrafted  upon  a  devise  or  be- 
quest after  probate  of  tbe  will  was  declared  in  Bisbop's  Ileirs  v.  Bishop's 
Adm'r,  13  Ala.  475,  and  followed  in  Barrell  v.  Hanrick,  42  Ala.  60.  We  are 
not  aware  that  the  question  has  arisen  since  In  this  state.  The  doctrine  has 
found  support  In  other  states  (citing  cases).  We  do  not  feel  at  liberty  to 
depart  from  the  rule,  inasmuch  as  the  statute  of  wills  was  re-enacted  in  the 
same  language  after  the  rendition  of  these  decisions,  and  It  Is  not  necessary 
to  the  decision  In  this  cas6 ;  but  there  are  so  many  objections  to  Its  applica- 
tion to  wills,  we  feel  Justified  In  pointing  out  some  of  them,  that  the  legisla- 
tive department  may  make  statutory  provision  In  the  matter,  if  in  its  wisdom 
it  sees  proper  to  do  so.  We  confine  what  we  have  to  say  to  the  statute  of 
wills." 

After  a  somewhat  protracted  and  animated  discussion  of  the  subject, 
the  opinion  says  further: 

**But  call  it  what  you  will,  and  argue  as  you  may,  a  parol  trust  Ingrafted 
qpon  a  written  bef^uest  by  parol  testimony,  by  the  decree  of  a  court,  after  the- 
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death  of  the  testator,  Ui  pro  tanto  the  efltabllshment  of  a  parol  will  for  tbd 
testator," 

In  Wall's  Appeal,  111  Pa.  on  page  471,  6  Atl.  224,  56  Am.  Rep.  288, 
in  reference  to  a  kindred  though  not  identical  case  with  the  one  before 
us,  we  find  this  language : 

**Glaimfi  of  this  nature  against  dead  men's  estates,  resting  entirely  In  paroL 
based  largely  npon  loose  declarations,  presented  generally  years  after  the 
services  in  question  were  rendered,  and  wben  the  lips  of  the  party  principally 
interested  are  closed  in  death,  require  the  closest  and  most  careful  scmtlny 
to  prevent  injustice  being  done.  We  cannot  too  often  repeat  the  caution  we 
have  so  frequentiy  uttered  on  this  subject,  and  we  feel  that  the  present  oitai- 
sion  is  one  that  demands  both  their  repetition  and  their  application.'* 

In  an  earlier  kindred  case  in  the  same  court,  Graham  v.  Graham's 
Executors,  34  Pa.,  we  find  on  pages  480  and  481  this  language  used  by 
Judge  William  Strong  (afterward  associate  justice  of  the  Supreme 
Court): 

"The  temptation  to  set  up  claims  against  decedents,  particularly  such  de- 
cedents as  have  left  no  lineal  heirs,  is  very  great  It  cannot  be  doubted  that 
many  such  claims  have  been  asserted  which  would  never  have  been  made 
known  had  it  been  possible  for  the  decedent  to  meet  his  alleged  creditor  in  a 
court  of  Justice.  Not  unfrequently  we  witness  a  scramble  for  a  dead  man's 
effects,  disreputable  to  those  engaged  in  it,  and  shocking  to  the  moral  sense 
of  the  community.  Such  claims  are  always  dangerous,  and  when  they  ;re8t 
upon  parol  evidence  they  should  be  strictly  scanned;  especially  where  an 
attempt  is  made,  under  cover  of  a  parol  contract,  to  effect  a  distribution  dif- 
ferent  from  that  which  the  law  makes,  or  that  which  the  decedent  has  directed 
by  his  will,  should  it  meet  no  favor  in  a  court  of  law.  Even  if  such  a  con- 
tract may  be  enforced,  it  can  only  be  when  it  is  clearly  proven  by  direct  and 
positive  testimony,  and  when  its  terms  are  definite  and  certain." 

In  O'Hara  v.  Dudley,  95  N.  Y.  403,  47  Am.  Rep.  63,  where  a  trust 
was  sought  to  be  established  by  a  letter  of  instructions  from  the  tes- 
tator to  the  legatee  who  drew  the  will,  the  judge,  in  delivering  the 
opinion  on  the  question  we  are  now  considering,  referring  to  pre- 
vious cases  cited  and  discussed  by  him,  said : 

"All  along  the  line  of  discussion  it  was  steadily  claimed  that  a  plain  and 
unambiguous  devise  in  the  will  could  not  be  modified  or  cut  down  by  extrinsic 
matter  lying  in  parol  or  unattested  papers,  and  that  the  statute  of  frauds  and 
that  of  wills  excluded  the  evidence;  and  all  along  the  line  it  was  steadily 
answered  that  the  devise  was  untouched,  that  it  was  not  at  all  modified,  that 
the  property  passed  under  it ;  but  the  law  dealt  with  the  holder  for  his  fraud, 
and  out  of  the  facts  raised  a  trust  ex  malefido,  instead  of  resting  upon  one 
as  created  by  the  testator." 

Earlier  in  the  opinion  it  was  said : 

*'If,  therefore,  in  her  letter  of  instructions  the  testatrix  had  named  some 
certain  and  definite  beneficiary  capable  of  taking  the  provision  intended,  the 
law  would  fasten  upon  the  legatee  a  trust  for  such  beneficiary,  and  enforce 
it,  if  needed,  on  the  ground  of  fraud.  Equity  acts  in  such  cases,  not  because 
of  the  trust  declared  by  the  testator,  but  because  of  the  fraud  of  the  legatee. 
For  him  not  to  carry  out  the  promise  by  which  alone  he  procured  the  devise 
and  bequest  is  to  perpetuate  a  fraud  upon  the  devisor  which  equity  will  not 
endure." 

In  Moran  v.  Moran  (Iowa)  73  N.  W;  620,  89  L.  R.  A.  207,  66  Am. 
St.  Rep.  443^  it  is  said : 

"That  there  are  authorities  to  the  efTect  that  when  a  testator,  because  of 
the  fraud  of  a  devisee,  is  induced  to  make  a  devise  on  the  representation  1^ 
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the  deTlsee  that  he  will  take  the  devise  In  tmst  for  another  who  was  the  real 
object  of  hlfl  bounty,  equity  will  enforce  the  trust,  is  not  to  be  questioned 
(citing  several  cases).  Numerous  other  cases  could  be  dted,  but  it  is  not 
important  to  do  so.  In  these  cases — and  if  there  are  excepdoiMi  wa  have  not 
noticed  them— equity  has  Interfered  to  enforce  a  trust  on  the  ground  of  frauds 
in  the  practice  of  which  the  devisee  has  by  his  acts  or  silence  prevented  the 
testator  from,  or  led  him  to  avoid,  making  provision  in  his  will  which  he 
intended;  and  the  cases  dted  were  not  for  the  construction  of  the  wills,  but 
to  declare  a  trust  on  the  fraudulent  acts  by  which  the  making  of  the  will  was 
prevented.  The  cases  do  not  attempt  to  change  the  wills  or  to  construe  them, 
but  to  fix  obligations  because  of  the  acts  of  the  devisee.** 

In  a  very  learned  note  by  the  annotator  to  the  report  of  the 
case  of  Gore  v.  Clarke  (S.  C.)  16  S.  E.  614,  20  L.  R.  A.  465,  it  is 
stated : 

"The  general  rule  of  law  with  regard  to  promises  made  to  a  testator  is 
that,  if  one  induces  a  testator  not  to  insert  a  provision  in  his  will  in  behalf 
or  for  the  benefit  of  another,  by  promises  or  assurances  that  the  promisor, 
whether  he  be  the  heir,  personal  representative,  devisee,  or  residuary  legatee 
will  see  to  and  carry  out  the  testator's  intention  with  regard  to  such  party, 
it  is  fraud  in  such  promisor,  after  the  decease  of  such  testator,  to  refuse  to 
carry  out  the  promise  which  imposed  a  legal  duty  upon  him,  that  the  courts 
of  equity  will  compel  him  to  fulfill  and  perform." 

Counsel  for  the  appellant  thinks  that  it  is  idle  to  attempt  to  meet 
the  current  of  the  testimony  for  the  complainant  if  the  witnesses  are 
to  be  credited,  and  that,  to  save  Dr.  Warren  from  a  breach  of  con- 
tract, the  court  below  vras  willing  to  presume  that  all  of  the  witnesses 
for  the  complainant  were  guilty  of  perjury,  and  the  complainant  her- 
self was  asserting  a  baseless  claim.  It  does  not  so  appear  to  us. 
The  complainant  may  honestly  believe  that  she  has  a  just  claim 
against  the  estate  of  the  appellees'  testator,  and  the  testimony  she 
has  offered  may  in  some  measure  tend  to  show  some  kind  of  an  un- 
derstanding or  agreement  between  Dr.  Warren  and  his  wife,  resting 
in  parol,  while  at  the  same  time,  to  men  accustomed  to  the  adminis- 
tration of  justice,  and  trained  in  the  application  of  the  rules  by  which 
right  is  sought  in  the  courts,  that  testimony  may  appear  wholly  in- 
adequate to  establish  the  appellant's  claim.  The  declarations  of  Mrs. 
Warren,  except  so  far  as  they  have  been  shown  to  have  been  clearly 
made  known  to  Dr.  Warren  and  assented  to  by  him,  are  not  com- 
petent evidence  against  the  appellees.  This  record  may  not  show, 
and  it  is  only  just  to  say  that  in  our  opinion  it  does  not  show,  any 
ground  for  the  slightest  suspicion  that  any  one  of  the  witnesses  who 
have  testified  in  this  case  approach  to  or  look  toward  the  commission 
of  perjury.  But  in  the  field  of  inquiry  appropriate  to  the  use  of 
human  testimony  the  area  occupied  by  willful  perjury,  which  is  in- 
capable of  generating  any  belief,  and  which  bounds  this  field  on  one 
side,  is  far  removed  from  the  opposite  boundary,  where  are  impartial 
witnesses,  with  natural  faculties  and  training  for  the  accurate  percep- 
tion of  the  truth  and  the  accurate  communication  of  it,  whose  testi- 
mony commands  belief;  and  throughout  the  intermediate  area  there 
are  elements  of  differing  degrees  of  force  which  go  to  affect  the 
weight  of  the  testimony  of  witnesses  whose  character  for  truth  and 
veracity  is  above  suspicion.  The  nurse  and  the  physician  testified  in 
reference  to  their  understanding  of  what  Dr.  Warren  had  said  on 
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the  subject  involved  in  this  inquiry.  Their  testimony,  so  far  as  it 
tends  to  show  any  agreement  between  him  and  his  wife,  tends  to 
show  agreements  differing  substantially  in  their  terms  the'  one  from 
the  other.  They  differ  also  as  to  the  time  when  the  arrangement  of 
which  they  speak  had  been  made.  The  nurse  says  it  was  at  the  time 
they  made  their  wills;  the  ph3rsician  says  that  he  understood  from 
Dr.  Warren  that  the  conditions  of  the  agreement  between  himself 
and  his  wife  were  all  contained  in  their  wills;  that  "the  talk"  had 
been  long  before  the  wills ;  that  the  wills  were  the  outgrowth  of  the 
verbal  agreement.  It  seems  to  us  that  this  testimony,  so  far  as  it 
affects  the  appellant's  case,  is  nugatory,  and  we  are  left  with  the 
testimony  of  D.  M.  Russell,  and  of  his  nephew,  Percy  Russell.  We 
have  inserted  their  testimony  at  great  length,  and  it  seems  clear  to 
us  from  D.  M.  Russell's  testimony  that  he  could  not,  in  the  condition 
in  which  he  found  Dr.  Warren  after  the  death  of  Mrs.  Warren,  have 
stated  to  him  so  clearly  the  declarations  which  Mrs.  Warren  had 
made  to  the  witness  and  his  wife  that  Dr.  Warren  could  have  under- 
stood it  with  sufficient  distinctness  to  be  charged  with  its  admission 
by  what  he  said  or  what  he  omitted  to  say.  We  should  bear  in  mind 
that  within  a  few  hours  after  the  death  of  Mrs.  Warren,  and  within 
one  hour  after  appellant  had  reached  the  place  where  her  sister's 
body  lay,  there  was  developed  between  her  and  Dr.  Warren  a  conten- 
tion and  an  antagonism  of  thought  which  showed  either  that  Mrs. 
Russell  had  not  understood  Mrs.  Warren,  or  that  she  failed  to  convey 
distinctly  to  Dr.  Warren's  mind  what  Mrs.  Warren  had  said;  because 
it  is  clear  from  the  testimony  of  Percy  Russell  that  Dr.  Warren  then 
thought  that  the  appellant  was  claiming  that  his  wife  had  told  her 
that  the  agreement  between  him  and  his  wife  was  that  the  appellant 
should  get  all  of  the  Bliss  money  immediately  upon  her  sister's  death, 
and  that  in  the  amount  she  was  to  get  should  be  included  the  $10,- 
000  of  Mrs.  Warren's  money  which  had  been  loaned  at  the  instance 
of  Dr.  Warren,  and  for  which  he  had  stood  security,  and  which,  being 
lost,  he  had  repaid  to  his  wife  during  her  lifetime.  So  strongly  was 
this  impression  made  upon  the  mind  of  Dr.  Warren  by  his  inter- 
views with  the  appellant  at  Glen  Springs,  and  during  their  journey 
from  Glen  Springs,  that  he  insisted  on  talking  about  it  continually 
to  Percy  Russell  from  the  time  they  left  Glen  Springs  until  they 

erted  at  Salisbury,  and  almost  the  first  words  Dr.  Warren  said  to 
M.  Russell  on  their  meeting  at  Mobile  were :  "Dave,  Mary  thinks 
that  her  sister  left  her  property  to  her;  that  I  was  to  hand  it  over 
to  her.  Well,  now,  I  am  going  to  have  Martha's  will  brought  here 
and  read  to  you,  so  that  you  can  see  that  she  gave  the  property  to 
me."  When  D.  M.  Russell  told  the  doctor  that  Martha  had  said 
that  when  she  got  back  to  Mobile  she  would  change  her  will  and 
leave  the  note  for  $6,500,  on  her  death,  to  her  sister.  Dr.  Warren  re- 
plied :  "That  is  all  right.  She  told  me  about  it,  and  I  am  going  to 
carry  out  Martha's  wishes."  And  he  sent  at  once  for  the  note,  in- 
dorsed it,  and  handed  it  to  Mrs.  Russell.  The  next  day,  or  the  dax 
after,  he  did  have  a  will  prepared,  and  the  evidence  shows  that  it 
provided  that  Mrs.  Russell  should  take  upon  his  death  all  of  his 
estate  that  then  exceeded  $45,000  or  $46,000.    Three  weeks  after 
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that  he  caused  to  be  prepared  an  inventory  of  his  estate,  embracing 
in  it  $8,600  due  from  Mrs.  M.  B.  Warren,  and  showing  a  total  of 
$46,019.30.  On  March  12th  he  took  another  account  of  stock,  in 
which  he  includes  in  the  list  of  his  property  assets  received  from  M. 
B.  Warren  amounting  to  $13,077.18.  One  month  later  he  made  the 
will  which  was  probated,  and  provided  in  it  that  at  the  time  of  his 
death,  if  there  should  be  anything  left  out  of  the  money  or  property 
which  he  had  received  under  the  will  of  his  wife,  after  making  deduc- 
tions therefrom  which  he  specified,  so  there  should  remain  $46,000, 
then  so  much  of  his  estate  as  exceeded  that  sum  should  go  to  the  appel- 
lant, if  she  were  then  living.  It  is  thus  evident  that,  from  the  firist 
hour  his  mind  came  to  act  on  this  subject  after  the  death  of  his  wife, 
his  understanding  was  that  he  had  an  estate  of  $46,000,  the  corpus  of 
which  he  was  not  required  to  invade  as  long  as  the  bequest  which  he 
received  from  his  wife  was  sufficient  to  meet  his  expenses.  He  ex- 
pected his  death  to  occur  at  any  moment.  He  lived  on,  however,  for 
more  than  a  year,  in  great  distress  of  body  and  depression  of  spirits, 
brooding  over  his  poverty,  and  did  not  talk  so  much  about  anything 
except  his  poverty.  Twenty-six  days  before  his  death  did  occur,  ht 
made  the  codicil  revoking  the  eighth  paragraph  in  his  will,  and  devised 
his  estate  to  others.  He  was  not  present  when  his  wife  had  made  her 
will  five  years  before  her  death,  and  it  is  certain  that  he  never  saw 
that  will  until  after  her  death.  He  and  she  had  left  Mobile  and  had 
arrived  at  Glen  Springs  in  Mav,  1899.  Leaving  him  at  the  sanitarium 
there,  she  went  to  Memphis,  Tenn.,  to  attend  to  some  business  for  her 
husband  and  herself,  with  her  brother-in-law,  who  owed  Dr.  Warren 
over  $16,000,  and  owed  her  $6,500,  both  on  note  and  mortgage.  In 
the  settlement  which  she  then  made  she  received  from  her  brother-in- 
law,  for  Dr.  Warren,  a  cash  payment  which  reduced  the  amount  of 
that  debt  to  $16,000.  It  had  been  bearing  8  per  cent,  interest,  but  she 
reduced  the  rate  of  interest  to  6  per  cent.,  and  extended  the  loan,  tak- 
ing a  new  note,  dated  November  14,  1899,  due  six  years  after  date, 
with  interest  payable  annually.  It  was  in  connection  with  this  settle- 
ment that  Mrs,  Warren  explained  to  her  brother-in-law  and  to  the 
appellant  that  Dr.  Warren  had  by  a  prior  will  left  all  of  his  property 
to  his  wife,  charging  it  with  an  annuity  in  favor  of  his  sister.  Mrs, 
Moore,  and  that  that  had  been  changed  and,  instead  of  leaving  an 
annuity  to  Mrs.  Moore,  he  had  now  left  her  the  $16,000  note.  After 
making  these  statements  about  the  change  that  had  been  made  by  Dr. 
Warren  in  his  will,  Mrs.  Warren  said  to  the  witness  and  his  wife: 
"I  think  that  as  he  has  made  this  bequest  that  I  ought  to  leave  Mary 
a  direct  bequest,  and  when  I  get  back  to  Mobile  I  am  going  to  leave 
her  your  note  for  $6,500  on  my  death."  This  indicates  beyond  ques- 
tion that  the  change  to  which  it  refers  had  been  made  after  they  left 
Mobile  in  May,  and  we  learn  from  the  testimony  of  Percy  Russell 
that  the  change  in  Dr.  Warren's  purpose  was  made  to  meet  the  wishes 
of  his  wife.  This  witness  says  that  he  (Dr.  Warren)  "went  on  fur- 
thermore to  tell  me  all" — how  it  was  that  the  $6,500  should  be  given 
to  Mary  at  once,  because  from  some  objection  of  Mrs.  Warren  to 
handling  his  estate  in  the  event  of  his  death,  they  had  agreed  that  the 
185F.--«0 
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note  for  $16,000  held  by  them  against  Mr.  D.  M.  Russell  should  be 
given  to  Dr,  Warren's  sister,  and  that  Mrs.  Warren  had  thereupon 
sSiid  she  was  going  to  give  to  Mrs.  Russell  the  $6,500.  Much  stress 
is  laid  upon  the  fact  that,  immediately  upon  the  death  of  Mrs.  Warren, 
Dr.  Warren  was  urgent  to  hasten  home  that  he  might  make  his  wilL 
If  he  had  a  written  will  in  existence  at  the  time  of  his  wife's  death,  or 
9i  any  time  previous  to  that,  no  one  who  ever  saw  it  has  so  testified  in 
this  case.  He  was  diildless;  his  domicile  was  in  the  state  of  Ala* 
bama;  his  estate  consisted  wholly  of  personal  property  in  Alabama 
and  Mississippi.  It  was  not  necessary  during  tlie  lifetime  of  Mrs. 
Warren  for  Dr.  Warren  to  have  a  written  will  in  order  to  secure  the 
purpose  which  the  proof  most  strongly  shows  that  these  devoted 
spouses  had — ^that  the  survivor  should  enjoy  in  fee  simple  both  estates, 
and  would  make  proper  provision,  testamentary  or  otherwise,  for  the 
rightful  disposition  of  what  remained  at  his  or  her  death.  Section 
1462,  Code  Ala.  1896 ;  section  1546,  Ann.  Rev.  Code  Miss.  1892.  As- 
suming that  their  minds  were  in  accord  on  this  subject,  we  can  almost 
feel  the  touch  of  the  resentment  in  the  tone  of  her  reply  when  her 
brother-in-law  asked  her  if  it  would  not  be  best  to  provide  for  that 
agreement  in  her  will.  We  can  understand,  also,  why  it  was  that  he 
kept  the  assets  of  his  own  estate,  as  far  as  he  is  shown  to  have  done  so, 
separated  from  that  which  he  had  received  by  the  bequest  of  his  wife ; 
and  it  is  not  difficult  to  understand  how,  when  from  causes  of  shrink- 
age not  shown  his  whole  estate  had  settled  to  a  level  not  much  above 
$46,000,  he  felt  that  the  $6,500  which  he  had  handed  to  the  appellant 
while  his  wife's,  body  was  yet  unburied  was  full  satisfaction  of  the 
pious  duty  which  his  knowledge  of  his  wife's  wishes  imposed  upon  him. 
He  is  shown  to  have  been  an  honorable  man,  and  one  who  would  do 
what  he  had  agreed  to  do. 
We  make  one  more  quotation  from  the  note  in  Gore  v.  Clarke,  supra: 

'^here  mast,  however,  in  every  case  be  a  promise  proven  to  tbe  satisfaction 
of  tbe  court,  whicb  the  court  will  enforce  against  the  testator's  estate  in  tbe 
hands  of  the  promisor,  of  which  the  latter  is  enjoying  the  benefit  There 
may  be  suspicions  of  the  deceased's  intentions  to  provide  by  will,  and  sndi 
suspicions  may  operate  upon  the  minds  of  those  taking  to  induce  them  to 
consider  themselves  bound  in  honor  and  conscience  to  perform  those  intentions, 
but  neither  at  law  or  in  equity  can  such  a  promise  be  fulfilled  or  enforced 
without  some  proof  of  it" 

Whatever  may  have  been  "the  talk"  of  Dr.  Warren  and  his  wife, 
the  evidence  in  this  case  is  not  sufficient  to  show  such  a  verbal  contract 
between  them,  or  to  show  anv  such  fraud  on  his  part,  either  willful 
and  actual,  or  constructive,  as  to  require  or  permit  a  court  of  equity 
or  of  law  to  enforce  the  appellant's  claim  against  Dr.  Warren's  estate 
in  the  hands  of  the  appellees. 

The  decree  of  the  Circuit  Court  is  affirmed* 
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BUSTBR  et  al.  T.  WRIGHT,  United  States  Indian  Inspector,  et  aL 

(Gircait  Ck>nrt  of  Appeals,  Blgbtb  Glrcnlt    March  7f  1905.) 

No.  2,147. 

L  Cbebk  Nation— Permit  Tax— Chabaoteb— VAtiDrrr. 

The  permit  tax  of  the  Creek  Nation  la  the  annual  price  fixed  by  Its 
laws  for  the  privilege  of  conducting  business  within  its  borders  which 
it  offers  to  nondtlzens.  The  payment  of  the  tax  conditions  the  exercise 
of  the  privilege;  but  the  latter,  and  hence  the  former,  is  optional  with 
each  noncitizen. 

Prior  to  the  Greek  agreement  of  March  1,  1901,  this  tax  was  valid, 
and  the  Secretary  of  the  Interior,  the  Indian  Inspector,  and  Indian  agent 
had  authority  to  enforce  the  laws  which  prescribed  It 

%  Exxcimvs  Officibs— Duty  to  Bnfobcx  LAwa— Nxoessitt  of  Writ  ob 
Pbooess. 

The  duty  of  enforcing  laws  Is  primarily  Imposed  upon  executive  offi- 
cers. Such  officers  charged  with  the  duty  of  enforcing  an  injunctive  law 
may  prevent,  without  other  writ  or  process  than  the  law  Itself  and  their 
commissions  of  office,  and  It  Is  their  first  duty  to  prevent,  its  violation 
where  they  can  do  so  without  Infringing  the  rights  of  those  who  threaten 
to  break  It,  and  no  man  has  any  personal  or  property  right  to  violate 
a  valid  law.  It  is  only  when  executive  officers  renounce  or  fail  to  dis- 
charge their  primary  duty  in  such  a  case  that  an  appeal  to  the  courts  to 
enforce  such  a  law  may  be  successfully  made. 

8.  Sake. 

The  rule  of  an  executive  department  may  be  due  process  of  law.  A 
lawful  rule  made  by  the  chief  of  an  executive  department  to  which  the 
enforcement  of  a  law  is  intrusted,  which  appoints  a  subordinate  for  the 
purpose,  and  imposes  upon  him  the  duty  of  enforcing  the  law,  is  sufficient 
process  of  law  to  authorize  him  to  prevent  its  violation  in  cases  where 
he  can  do  so  without  infringing  ^pon  any  personal  or  property  right  of 
those  who  threaten  to  break  it 

4.  Gbxbk  Nation— Pbbmit  Laws— Secbetabt  of  thb  Intebiob  and  Indian 
Agent  kat  Pbxvent  Unlawful  Business  of  Noncitizen  in  Obdeb  to 
Bnfobce  Them. 

The  legal  effect  of  the  laws  of  the  Greek  Nation  prescribing  permit 
taxes  is  to  prohibit  nondtlzens  from  conducting  business  tn  that  nation 
without  paying  them. 

The  Secretary  of  the  Interior  and  his  subordinates,  the  Indian  in- 
spector and  Indian  agent  may  lawfully  close  the  business  of  nondtlzens 
within  that  nation  who  refuse  to  pay  their  permit  taxes,  and  prevent 
the  continuance  of  that  business  until  they  are  paid,  for  the  purpose  of 
preventing  the  continuous  violation  of  those  laws. 

&  Sake— Not  Avoided  bt  Gbeek  Agbeement  of  Mabgh  1,  1901. 

Neither  the  Greek  agreement  ratified  by  the  United  States  March  1, 
1901  (chapter  676,  81  Stat  861,  866,  §S  10-16),  nor  the  establishment  of 
town  sites  within  the  territory  of  that  nation,  nor  the  sale  of  lots  therein 
to  occupants  who  were  not  citizens  of  that  nation,  nor  the  organization 
of  towns  and  dties  thereon,  withdraws  such  town  sites,  lots,  their  pur- 
chasers or  occupants,  from  the  territorial  or  governmental  Jurisdiction 
of  the  Greek  Nation,  or  exempts  them  from  its  laws,  or  withdraws  them 
from  the  Jurisdiction  and  authority  of  the  Secretary  of  the  Interior  and 
his  subordinates  to  close  the  unlawful  business  of  those  noncitizen9  who 
refuse  to  pay  their  permit  taxes,  for  the  purpose  of  preventing  the  con- 
tinued violation  of  the  laws  which  prescribe  them. 

C  8am»— Not  Avoided  bt  Act  Pbohibitiho  Depobtatioh  rom  Indian  Teb- 

UTOBT. 

The  provision  of  the  act  of  May  27,  1902  (chapter  888,  82  Stat  259), 
which  prohibits  the  deportation  of  persons  in  lawful  possession  of  land 
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In  any  town  site  in  any  town  or  city  in  the  Indian  Territory,  was  not 
intended  to  and  it  did  not  repeal  or  annnl  the  permit  lawe  of  the  Cre^ 
Nation,  nor  withdraw  from  the  Secretary  of  the  Interior  and  his  subor- 
dinates their  authority  to  close  the  business  of  nondtidens  who  refuse 
to  pay  their  permit  taxes,  in  order  to  prevent  the  continuance  of  a  viola- 
tion of  those  laws. 

7.  PbaCTICK— FOBMEB     DKOXSIOIT     of     IRFERIOB    APFBLLMS    GoUBT — ^Ii4W     ow 

Case. 

The  former  decision  and  decree  of  the  Court  of  Appeals  of  the  Indian 
Territory,  which  was  not  then  reyiewable  because  it  was  not  final,  is 
not  the  law  of  the  case  in  this  court  upon  an  appeal  from  a  subsequent 
final  decree,  which  first  presents  to  this  court  for  review  all  the  proceed* 
Ings  of  the  case  from  its  inception. 

&  Affeai/— A  Bight  Dkobxx  Brtbbbo  fob  a  Wbong  Reabor. 

Where  a  former  decision  of  an  inferior  court  erroneously  reverses  tb% 
dismissal  of  a  bill  upon  a  demurrer  to  it,  and,  after  answer,  upon  the 
same  facts,  the  final  decree  of  the  same  court  affirms  such  a  dismissal, 
that  decree  should  not  be  reversed,  because  it  is  in  legal  effect  the  decree 
which  should  have  been  affirmed  upon  the  demurrer  to  the  bilL  A  right 
decree  for  a  wrong  reason  is  not  reversible^ 

(Syllabus  by  the  Court) 

Appeal  from  tfie  United  States  Court  of  Appeals  in  the  Indian  Terri- 
tory. 

For  opinion  below,  see  82  S.  W.  856. 

This  is  an  appeal  from  a  decree  of  the  United  States  Court  of  Appeals  for 
the  Indian  Territory,  which  affirmed  a  dismissal  for  want  of  equity  of  a  suit 
brought  by  C.  W.  Buster  and  others,  who  were  not  citizens  of  the  Creek  Na- 
tion, to  prevent  J.  George  Wright,  Indian  inspector  of  the  Indian  Territory, 
J.  Blair  Sboenfelt,  the  Indian  agent  for  the  Union  agency,  Guy  P.  Cobb, 
the  tax  collector  for  the  Creek  Nation,  and  John  West,  Indian  police^  officers 
of  the  United  States,  from  stopping  the  business  of  the  complainants,  and 
from  reporting  them  for  deportation  from  the  Indian  Territory  unless  they 
paid  the  t&xes  for  the  privilege  of  doing  business  within  the  Creek  Nation 
prescribed  by  the  laws  of  the  Creeka  Their  bill  was  filed  on  August  23,  1001. 
They  alleged  In  It  that  they  were  merchants  In  the  town  of  Wagoner;  that 
the  defendants  had  demanded  of  them  payment  of  their  permit  taxes  pre- 
scribed by  the  laws  of  the  Creek  Nation,  and  had  threatened  to  close  their 
places  of  business,  and  to  report  them  to  the  Secretary  of  the  Interior  for 
removal  from  the  territory,  unless  they  paid  them;  that  they  had  stocks  of 
merchandise;  that  they  would  suffer  irreparable  injury  if  their  places  of 
business  were  closed;  that  by  the  terms  of  the  Creek  agreement  of  March 
1,  1901,  the  lands  within  the  corporate  limits  of  the  town  of  Wagoner  had 
been  set  apart  for  a  town  site,  had  been  surveyed,  platted,  and  appraised; 
that  tbey  resided  in  this  town;  thai?  they  were  the  owners  and  occupants 
of  the  Improvements  in  which  they  were  doing  business ;  that  the  land  upon 
which  these  improvements  were  located  had  been  appraised  and  listed  to 
them  for  purchase,  and  that  they  intended  to  buy  it  The  prayer  of  their 
bill  was  for  an  injunction  against  the  defendants  to  prevent  the  performance 
of  the  acts  they  threatened. 

A  demurrer  to  this  bill  was  sustained,  and  the  bill  was  dismissed.  The 
decree  of  dismissal  was  reversed  by  the  Court  of  Appeals  of  the  Indian  Terri- 
tory, and  the  case  was  remanded  for  farther  proceedings.  Upon  the  filing 
of  the  mandate  the  defendants  answered  that  in  the  year  1900  the  national 
council  of  the  Creek  Nation  passed  an  act  which  was  approved  by  the  Presi- 
dent of  the  United  States,  and  which  provided  that  all  persons  who  were 
not  citizens  of  the  Creek  Nation  who  wished  to  engage  in  business  therein 
should  pay  to  the  United  States  Indian  agent  at  Union  agency,  for  the  benefit 
of  the  Creek  tribe,  the  annual  permit  taxes  which  were  there  specified,  <|nar- 
terly  in  advance,  except  where  those  taxes  were  based  upon  the  cost  of  goods 
offered  for  sale;   that  in  the  case  of  goods  offered  for  sale  the  tax  should 
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te  oQe-baK  of  1  pw  cent  of  tbe  first  coot  of  all  goods  thnfl  offered ;  that 
the  Secretary  of  the  Interior,  on  Novembar  4,  1898,  ipade  and  published  cer- 
tain rules  regarding  the  collection  of  reyenues  in  tbe  Indian  Territory,  sec- 
tion 18  of  which  provided  that  It  should  be  the  duty  of  the  Indian  agent  to 
collect,  under  the  supervision  of  the  United  States  Indian  inspectcnr  for  the 
Indian  Torltory,  all  rents,  permits,  revenues,  and  tajces  of  whatever  kind  or 
nature  that  might  be  due  or  payable  to  the  Greek  Nation ;  that  the  Attorney 
General  of  the  United  States  had  informed  the  secretary  in  September,  1900, 
that  it  was  his  duty  to  remove  ^11  persons  from  that  nation  who  were  mem- 
bers of  classes  forbidden  by  treaty  or  law,  and  who  were  without  permit  or 
license,  and  to  close  all  business  which  required  a  license  that  was  being 
carried  on  there  without  one;  and  that  the  defendants,  under  the  acts  of 
€k)ngre6s  and  the  treaties  of  the  United  States,  and  pursuant  to  the  regula- 
tions and  direction  of  tbe  Secretary  of  the  Interior,  were  proceeding  to  pre- 
vent the  complainants  from  continuing  to  carry  on  their  business  in  the 
Creek  Nation  without  paying  the  permit  taxes  required  by  the  laws  of  that 
nation  for  the  exercise  of  that  privilege. 

After  the  filing  of  this  answer  the  parties  stipulated  that  the  averments  of 
the  bill  were  true,  and  the  case  was  submitted  to  the  trial  court  for  decision 
upon  the  bill,  the  answer,  and  this  stipulation.  That  court  again  dismissed 
the  bill,  and  that  decree  of  dismissal  was  affirmed  upon  appeal  by  the  Ck>urt 
of  Appeals  of  the  Indian  Territory.    Buater  v.  Wright,  82  S.  W.  855. 

Napoleon  B.  Maxey,  Thomas  H.  Owen,  and  William  T.  Hutchings, 
for  appellants. 
David  P.  Dyer,  for  appellees. 

Before  SANBORN,  Circuit  Judge,  and  PHILIPS  and  RINER,  Dis- 
trict Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliv 
ered  the  opinion  of  the  court. 

The  permit  tax  of  the  Creek  Nation,  which  is  the  subject  of  this  con- 
troversy, is  the  annual  price  fixed  by  the  act  of  its  national  council, 
which  was  approved  by  the  President  of  the  United  States  in  the  year 
1900,  for  the  privilege  which  it  offers  to  those  who  are  not  citizens  of 
its  nation  of  trading  within  its  borders.  The  payment  of  this  tax 
is  a  mere  condition  of  the  exercise  of  this  privilege.  No  noncitizen  is 
required  to  exercise  the  privilege  or  to  pay  the  tax.  He  may  refrain 
from  the  one  and  he  remains  free  from  liability  for  the  other.  Thus, 
without  entering  upon  an  extended  discussion  or  consideration  of  the 
question  whether  this  charge  is  technically  a  license  or  a  tax,  the  fact 
appears  that  it  partakes  far  more  of  the  nature  of  a  license  than  of  an 
ordinary  tax,  because  it  has  the  optional  feature  of  the  former  and 
lacks  the  compulsory  attribute  of  the  latter. 

Repeated  decisions  of  the  courts,  numerous  opinions  of  the  Attor- 
neys General,  and  the  practice  of  years  place  beyond  debate  the  proposi- 
tions that  prior  to  March  1,  1901,  the  Creek  Nation  had  lawful  au- 
thority to  require  the  payment  of  this  tax  as  a  condition  precedent 
to  the  exercise  of  the  privilege  of  trading  within  its  borders,  and  that 
the  executive  department  of  the  government  of  the  United  States  had 
plenary  power  to  enforce  its  payment  through  the  Secretary  of  the 
Interior  and  his  subordinates,  the  Indian  inspector,  Indian  agent,  and 
Indian  polkre.  Morris  v.  Hitchcock,  194  U.  S.  384,  392,  24  Sup.  Ct 
712,  48  L.  Ed.  1030;  Crabtree  v.  Madden,  4  C.  C  A.  408,  410,  413,  54 
Fed.  426,  428,  431;   Maxey  v.  Wright,  3  Ind.  T.  243,  54  S.  W.  807; 
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Maxey  v.  Wright,  44  C.  C.  A.  683,  106  Fed  1003;  18  Opinions  of 
Attorneys  General,  34,  36 ;  23  Opinions  of  Attorneys  General,  214,  217, 
219,  220,  528.  The  executive  department  of  the  government  of  the 
United  States  is  proceeding  pursuant  to  these  decisions  and  opinions  to 
prevent  noncitizens  of  the  Creek  Nation  from  exercising  this  privilege 
of  trading  within  the  borders  of  that  nation  without  paying  the  permit 
taxes  by  closing  their  places  of  business  in  cases  in  which  they  refuse 
to  pay  them,  and  the  complainants  ask  the  courts  to  stay  the  hands  of 
the  officers  of  that  department  by  their  writs  of  injunction.  They  con- 
tend that  all  the  authority  of  the  Creek  Nation  to  charge  noncitizens 
who  have  purchased  lots  in  town  sites  within  that  nation  under  the  pro- 
visions of  the  Creek  agreement  ratified  by  the  United  States  on  March 
1, 1901,  permit  taxes  for  the  privilege  of  trading  upon  those  lots  or  sites 
and  all  the  power  of  the  executive  department  of  the  United  States 
to  prevent  such  noncitizens  from  thus  trading  without  the  payment  of 
these  taxes  have  been  withdrawn  by  the  Creek  contract  of  March  1, 
1901  (chapter  676,  31  Stat.  861,  866,  §§  10-16),  and  by  the  provision 
of  the  act  of  May  27,  1902,  making  appropriations  for  the  Indian  De- 
partment, that  "it  shall  hereafter  be  unlawful  to  remove  or  deport  any 
person  from  the  Indian  Territory  who  is  in  lawful  possession  of  any 
lots  or  parcels  of  land  in  any  town  or  city  in  the  Indian  Territory  which 
has  been  designated  as  a  town  site  under  existing  laws  and  treaties" 
(chapter  888,  32  Stat.  259).  It  may  not  be  unwise,  before  entering  up- 
on tiie  discussion  of  this  proposition,  to  place  clearly  before  our  minds 
the  character  of  the  Creek  Nation  and  the  nature  of  the  power  which  it 
is  attempting  to  exercise. 

The  authority  of  the  Creek  Nation  to  prescribe  the  terms  upon  which 
noncitizens  may  transact  business  within  its  borders  did  not  have  its 
origin  in  act  of  Congress,  treaty,  or  agreement  of  the  United  States. 
It  was  one  of  the  inherent  and  essential  attributes  of  its  original  sov- 
ereignty. It  was  a  natural  right  of  that  people,  indispensable  to  its 
autonomy  as  a  distinct  tribe  or  nation,  and  it  must  remain  an  attribute 
of  its  government  until  by  the  agreement  of  the  nation  itself  or  by  the 
superior  power  of  the  republic  it  is  taken  from  it.  Neither  the  au- 
thority nor  the  power  of  the  United  States  to  license  its  citizens  to 
trade  in  the  Creek  Nation,  with  or  without  the  consent  of  that  tribe, 
is  in  issue  in  this  case,  because  the  complainants  have  no  such  licenses. 
The  plenary  power  and  lawful  authority  of  the  government  of  the 
United  States  by  license,  by  treaty,  or  by  act  of  Congress  to  take  from 
the  Creek  Nation  every  vestige  of  its  original  or  acquired  government- 
al authority  and  power  may  be  admitted,  and  for  the  purposes  of  this 
decision  are  here  conceded.  The  fact  remains  nevertheless  that  every 
original  attribute  of  the  government  of  the  Creek  Nation  still  exists 
intact  which  has  not  been  destroyed  or  limited  by  act  of  Congress  or 
by  the  contracts  of  the  Creek  tribe  itself. 

Originally  an  independent  tribe,  the  superior  power  of  the  republic 
early  reduced  this  Indian  people  to  a  "domestic,  dependent  nation" 
(Cherokee  Nation  v.  State  of  Georgia,  6  Pet.  1-20,  8  L-  Ed.  26),  yet 
left  it  a  distinct  political  entity,  clothed  with  ample  authority  to  gov- 
ern its  inhabitants  and  to  manage  its  domestic  affairs  through  officers 
of  its  own  selection,  who  under  a  Constitution  modeled  after  Siat  of  the 
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United  States,  exercised  legislative,  executive,  and  Judicial  functions 
within  its  territorial  jurisdiction  for  more  than  half  a  century.  The 
governmental  jurisdiction  of  this  nation  was  neither  conditioned  nor 
limited  by  the  original  title  by  occupancy  to  the  lands  within  its  territory. 
That  original  Indian  title  was  the  property  of  the  Osages.  It  was 
extinguished,  and  a  patent  was  issued  and  delivered  by  the  United 
States  to  the  Creek  Nation,  which  conveyed  to  it  the  title  to  the  lands 
within  its  territory  by  metes  and  bounds  "so  long  as  they  shall  exist 
as  a  nation  and  continue  to  occupy  the  country  hereby  assigned  to 
them."  Chapter  148,  4  Stat.  411 ;  7  Stat.  366,  414.  This  power  to 
govern  the  people  within  its  territory  was  repeatedly  guarantied  to  the 
Creek  tribe  by  the  United  States.  By  the  treaty  of  March  24,  1838 
(7  Stat.  368,  art.  14),  the  United  States  agreed  that  "the  Creek  country 
west  of  the  Mississippi  river  shall  be  solemnly  guarantied  to  the 
Creek  Indians,  nor  shall  any  state  or  territory  ever  have  a  right  to 
pass  laws  for  the  government  of  such  Indians,  but  they  shall  be  allowed 
to  govern  themselves  so  far  as  may  be  compatible  with  the  general 
jurisdiction  which  Congress  may  think  proper  to  exercise  over  them." 
By  the  treaty  of  August  7,  1856  (11  Stat  703,  art.  15),  and  of  June 
14, 1866  (14  Stat.  788,  art.  10),  this  guaranty  was  reiterated.  Founded 
in  its  original  national  sovereignty,  and  secured  by  these  treaties,  the 
governmental  authority  of  the  Creek  Nation,  subject  always  to  the 
superior  power  of  the  republic,  remained  practically  unimpaired  until 
the  year  1889.  Between  the  years  1888  and  1901  the  United  States 
by  various  acts  of  Congress  deprived  this  tribe  of  all  its  judicial  power, 
and  curtailed  its  remaining  authority  until  its  powers  of  government 
have  become  the  mere  shadows  of  their  former  selves.  Nevertheless 
its  authority  to  fix  the  terms  upon  which  noncitizens  might  conduct 
business  within  its  territorial  boundaries  guarantied  by  the  treaties 
of  1832,  1856,  and  1866,  and  sustained  by  repeated  decisions  of  the 
courts  and  opinions  of  the  Attorneys  General  of  the  United  States,  re- 
mained undisturbed. 

What,  then,  are  the  provisions  of  the  Creek  agreement  of  1901  by 
which  counsel  for  the  complainants  insist  that  the  Creek  tribe  has  di- 
vested itself  of  the  power  to  prescribe  these  terms?  They  are  that 
town  sites  were  to  be  laid  out  within  the  territorial  limits  of  the  Creek 
Nation,  that  the  lots  therein  were  to  be  appraised,  that  noncitizens  who 
occupied  these  lots  were  to  be  permitted  to  purchase  them  for  one-half 
of  their  appraised  value,  that  all  lots  in  such  town  sites  might  be  sold 
to  purchasers  without  regard  to  citizenship,  and  that  upon  the  payment 
of  the  purchase  price  each  vendee  should  receive  a  deed  from  the  prin- 
cipal chief  of  the  nation,  approved  by  the  Secretary  of  the  Interior. 
It  is  said  that  the  sale  of  these  lots  and  the  incorporation  of  cities  and 
towns  upon  the  sites  in  which  the  lots  are  found  authorized  by  act  of 
Congress  to  collect  taxes  for  municipal  purposes  segregated  the  town 
sites  and  the  lots  sold  from  the  territory  of  the  Creek  Nation,  and 
deprived  it  of  governmental  jurisdiction  over  this  property  and  over  its 
occupants.  But  the  jurisdiction  to  govern  the  inhabitants  of  a  country 
is  not  conditioned  or  limited  by  the  title  to  the  land  which  they  occupy 
in  it,  or  by  the  existence  of  municipalities  therein  endowed  with  power 
to  collect  taxes  for  city  purposes,  and  to  enact  and  enforce  municipal 
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ordinances.  Neither  the  United  States,  nor  a  state,  nor  any  other  sov- 
ereignty loses  the  power  to  govern  the  people  within  its  borders  by  the 
existence  of  towns  and  cities  therein  endowed  with  the  usual  powers  of 
municipalities,  nor  by  the  ownership  nor  occupancy  of  the  land  within 
its  territorial  jurisdiction  by  citizens  or  foreigners.  The  establishment 
of  town  sites  and  the  organization  of  towns  and  cities  within  the  limits 
of  this  Indian  pation  present  no  persuasive  reason  why  any  other  rule 
should  prevail  in  the  measurement  of  its  power  to  fix  the  terms  upon 
which  noncitizens  may  conduct  business  within  its  borders.  The  theory 
that  the  consent  of  a  government  to  the  incorporation  and  existence  of 
cities  upon  its  territory  or  to  the  conveyance  of  the  title  to  lots  or  lands 
within  it  to  private  individuals  exempts  the  inhabitants  of  such  cities 
and  the  owners  or  occupants  of  such  lots  from  the  exercise  of  all  its 
governmental  powers,  while  it  leaves  the  inhabitants  of  other  portions 
of  its  country  subject  to  them,  is  too  unique  and  anomalous  to  invoke 
assent. 

Another  argument  is  presented  in  support  of  the  claim  that  the 
owners  and  occupants  of  these  lots  and  town  sites  are  withdrawn  from 
the  jurisdiction  of  the  Creek  Nation.  The  general  rule  of  law  an- 
nounced in  Bates  v.  Clark,  95  U.  S.  204,  205,  208,  24  L.  Ed.  471,  tliat 
all  the  original  Indian  country  remains  such  until  the  Indian  title  to  it 
is  extinguished,  and  no  longer,  "unless  by  the  treaty  by  which  the 
Indians  parted  with  their  title,  or  by  some  act  of  Congress,  a  different 
rule  was  made  applicable  to  the  case,''  is  cited,  and  it  is  insisted  that 
whenever  a  lot  or  tract  of  land  was  purchased  of  the  Creek  Nation,  and 
cither  its  title  or  its  right  of  occupancy  to  that  tract  was  extinguished, 
the  governmental  jurisdiction  of  that  nation  over  that  tract  and  over  its 
owner  and  occupant,  the  application  of  the  laws  of  the  United  States 
relating  to  intercourse  with  the  Indians,  and  the  authority  of  the  Sec- 
retary of  the  Interior,  were  likewise  extinguished,  because  that  bt 
or  tract  was  no  longer  a  portion  of  the  Indian  Territory.  But  the  case 
before  us  falls  not  under  the  rule,  but  under  tlie  express  exception  to 
the  rule,  set  forth  in  the  opinion  cited.  The  rule  applies  to  the  extin- 
guishment of  the  original  Indian  title  by  occupancy.  The  case  under 
consideration  involves  the  extinguishment  of  no  such  title.  The  rule 
governs  cases  in  which  a  different  rule  is  not  made  applicable  by  treaty 
or  by  act  of  Congress.  Many  treaties  and  many  acts  of  Congress  im- 
peratively invc4ce  a  different  rule  in  the  case  in  hand — ^the  rule  that 
the  governmental  power  of  a  nation  is  not  limited  to  the  occupants  of 
the  knds  in  its  country  which  the  nation  itself  owns,  but  extends  to  all 
the  inhabitants  of  its  territory.  The  Creek  Nation  never  held  the 
original  Indian  title  by  occupancy  to  any  of  its  country.  It  held  its 
territory  under  a  patent  from  the  United  States  and  under  an  act  of 
Congress  which  expressly  provided  that  it  should  be  the  country  of 
tile  Creeks  ''so  long  as  they  shall  exist  as  a  nation  and  continue  to  oc- 
cupy" it.  They  still  exist  as  a  nation,  and  they  still  continue  to  occupy 
that  country,  notwithstanding  the  fact  that  those  who  arc  noncitizens 
of  their  tribe  hold  the  title  to  and  occupy  isolated  lots  and  tracts  of  land 
therein.  Over  this  country  the  treaties  of  1832  (7  Stat  368,  art.  14), 
of  August  7,  1856  (11  Stat.  703,  art,  15),  and  of  June  14,  1866  (14 
Stat  788,  art  10),  guarantied  the  full  jurisdiction  of  the  government 
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of  this  tribe  so  far  as  the  acts  of  its  government  should  not  be  violative 
of  the  Constitution  and  laws  of  the  United  States.  The  laws  enacted 
by  its  national  council  and  the  judgments  of  its  courts  when  properly 
proved  have  been  accorded  the  same  faith,  credit,  and  effect  by  the 
courts  of  the  United  States  that  were  accorded  to  the  laws  of  the  states 
and  the  judgments  of  their  courts.  Mehlin  v.  Ice,  6  C.  C.  A.  403, 
56  Fed.  12 ;  Standley  v.  Roberts,  8  C.  C.  A.  306,  314,  59  Fed.  836,  845. 
And  the  Creek  agreement  of  1901,  to  which  counsel  appeal  for  exemp- 
tion from  the  jurisdiction  of  the  government  of  the  Creek  Nation,  ex- 
pressly provides  that  "the  tribal  government  of  the  Creek  Nation  shall 
not  contmue  longer  than  March  4, 1906,  subject  to  such  further  legisla- 
tion as  Congress  may  deem  proper,"  which  is,  in  effect,  a  contract  that 
it  shall  continue,  and  that  it  shall  exercise  until  that  time  over  all  per- 
sons within  the  limits  of  the  territorial  jurisdiction  assigned  to  it  by  the 
act  of  May  28, 1830  (chapter  148,  4  Stat.  411),  the  treaty  of  March  24, 
1832  (7  Stat.  366),  and  the  patent  issued  to  it  pursuant  thereto,  every 
governmental  power  it  then  possessed  of  which  it  has  not  been  deprived 
by  the  agreement  of  1901  or  by  some  subsequent  act  of  Congress. 
The  treaties  and  agreements  between  the  United  States  and  the  Creek 
Nation  under  which  title  from  the  United  States  and  jurisdiction  to 
govern  its  country  within  the  limits  of  its  patent  were  guarantied  to  it, 
the  acts  of  Congress,  and  the  decisions  of  the  courts  which  have  re- 
spected and  sustained  that  jurisdiction,  clearly  take  this  case  out  from 
under  the  general  rule  that  the  extinguishment  of  the  original  Indian 
title  by  occupancy  removes  land  from  the  Indian  country,  and  con- 
verge with  compelling  force  to  convince  the  mind  that  neither  the 
establishment  of  town  sites  nor  the  purchase  nor  the  occupancy  by 
noncitizens  of  lots  therein  withdraws  those  lots  or  the  town  sites  or 
their  occupants  from  the  jurisdiction  of  the  government  of  the  Creek 
Nation  from  the  application  of  the  laws  of  the  United  States  to  the 
intercourse  of  the  citizens  and  noncitizens  of  that  tribe,  or  from  the 
authority  of  the  Secretary  of  the  Interior,  of  the  Indian  inspector,  and 
of  the  Indian  agent  under  those  laws. 

This  conclusion  becomes  irresistible  when  the  situation  of  the  parties 
at  the  time  the  Creek  agreement  of  1901  was  made  and  all  the  provis- 
ions of  that  contract  are  carefully  considered.  The  act  of  June  28, 
1898  (chapter  517,  30  Stat  495,  500,  516),  had  provided  for  the  or- 
ganization of  municipal  corporations,  the  selection  of  town  sites,  and 
Bie  appraisement  and  sale  of  lots  therein  to  those  who  were  not  citizens 
of  the  Indian  nations.  Purchasers  of  such  lots  who  were  not  citizens 
of  these  tribes  had  claimed  that  their  purchases  withdrew  their  lots 
from  the  Indian  country,  and  exempted  their  occupants  from  liability 
to  pay  the  permit  taxes  of  the  tribes,  and  the  Attorney  General  of  the 
United  States  had  held  that  this  claim  was  unfounded ;  that,  "if  the 
Indian  title  to  the  particular  lots  sold  had  been  extinguished,  and  con- 
ceding that  the  statute  authorizes  the  purchase  of  such  lots  by  an  out- 
sider, and  recognizes  his  right  to  do  so,  the  result  is  still  the  same,  for 
the  legal  right  to  purchase  land  within  an  Indian  nation  gives  to  the 
purchaser  no  right  of  exemption  from  the  laws  of  such  nation,  nor  does 
It  authorize  him  to  do  any  act  in  violation  of  the  treaties  with  such 
nation";  that  merchants  and  traders  who  had  purchased  or  were  oc- 
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cupying  such  lots  were  liable  to  pay  the  permit  taxes  of  the  tribe,  and 
that,  if  they  failed  or  refused  to  do  so,  the  power  was  still  vested  in, 
and  the  duty  was  still  imposed  upon,  the  Secretary  of  the  Interior  to 
close  their  business.  23  Opinions  of  Attorneys  General,  214,  217, 
219,  220.  Pursuant  to  this  decision  the  dvilized  tribes  were  charging, 
and  the  Indian  agent  was  collecting,  taxes  from  noncitizens  engaged  in 
business  in  these  nations.  It  was  under  this  state  of  facts  that  the 
United  States  and  the  Creek  Nation  made  the  agreement  of  1901.  Did 
they  intend  by  that  agreement  that  the  Creek  Nation  should  thereby  re- 
nounce its  conceded  power  to  exact  these  permit  taxes?  Both  parties 
knew  that  this  power  existed,  and  the  United  States,  by  the  act  of  its 
President  approving  the  law  of  the  Creek  national  council,  and  the 
Secretary  of  the  Interior  by  enforcing  it,  had  approved  its  exercise. 
The  subject  of  these  taxes  was  presented  to  the  minds  of  the  contract- 
ing parties  and  was  considered  during  the  negotiation  of  the  agreement, 
for  that  contract  contains  express  stipulations  that  cattle  grazed  on 
rented  allotments  shall  not  be  liable  to  any  tribal  tax  (chapter  676, 
31  Stat.  871,  §  37),  and  that  "no  noncitizen  renting  lands  from  a  citizen 
for  agricultural  purposes  as  provided  by  law,  whether  such  lands  have 
t)een  selected  as  an  allotment  or  not,  shall  be  required  to  pay  any  permit 
tax"  (chapter  676,  31  Stat.  871,  §  39).  But  they  made  no  provision  that 
noncitizens  who  engaged  in  the  mercantile  business  in  the  Creek  Nation 
should  be  exempt  from  these  taxes.  As  the  law  then  in  force  required 
such  noncitizens  to  pay  such  taxes,  as  both  parties  were  then  aware  of 
that  fact  and  considered  the  question,  and  as  they  made  no  stipulation 
to  abolish  these  taxes,  the  conclusive  presumption  is  that  they  intended 
to  make  no  such  contract,  and  that  the  power  of  the  Creek  Nation  to 
exact  these  taxes,  and  the  authority  of  the  Secretary  of  the  Interior 
and  of  his  subordinates  to  collect  them,  were  neither  renounced,  re- 
voked, nor  restricted,  but  that  they  remained  in  full  force  and  effect 
after  as  before  the  agreement  of  1901. 

The  next  argument  of  the  complainants  is  that  the  only  lawful  meth- 
od for  the  enforcement  of  the  law  prescribing  the  permit  taxes  was  the 
removal  of  those  who  violated  it  from  the  Indian  Territory  under  sec- 
tion 2149  of  the  Revised  Statutes ;  that  the  use  of  this  method  has  now 
been  prohibited  by  the  provision  of  the  act  of  May  27,  1902,  which  for- 
bids the  removal  of  any  person  from  the  Indian  Territory  who  is  in 
lawful  possession  of  any  lot  in  a  town  site  in  any  town  or  city  in  that 
territory  (chapter  888,  32  Stat  259) ;  and  that  the  law  prescribing  the 
permit  taxes  has  been  thereby  repealed  or  annulled,  and  the  authority 
of  the  Secretary  of  the  Interior  and  of  the  Indian  agent  to  enforce  it 
has  been  revoked.  The  correctness  of  the  major  premise  of  this  syllo- 
gism is  not  conceded.  The  executive  department  of  the  government, 
under  the  advice  and  pursuant  to  the  considered  opinion  of  the  Attor- 
ney General,  had  held,  nearly  two  years  before  the  act  of  1902  was 
passed,  that  there  was  another  way  of  enforcing  this  law — that  is  to 
say,  by  stopping  its  continued  violation  by  closing  the  business  of  its 
violators  (23  Opinions  of  Attorneys  General,  219,  220) ;  a  holding  which 
the  Supreme  Court  subsequently  quoted  with  apparent  approval  in 
Morris  V.  Hitchcock,  194  U.  S.  384,  392,  24  Sup.  Ct.  712,  48  L.  Ed. 
1030.    The  opinions  of  the  officers  of  the  legislative  and  executive  de- 
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partments  of  the  government  upon  the  proper  interpretation  of  the  laws 
respecting  subjects  specially  intrusted  to  them  for  management  and 
disposition,  while  not  controlling  upon  the  courts,  are  entitled  to 
great  deference  and  grave  consideration,  especially  when  they  are 
founded  upon  an  opinion  of  the  chief  of  the  department  of  justice, 
and  these  views  should  not  be  disregarded  or  overruled  unless  it  clearly 
appears  that  they  are  erroneous.  Deming  v.  McClaughrv,  61  C.  C. 
A.  349,  351,  113  Fed  639,  641;  Deweesc  v.  Smith,  45  Cl  C.  A.  408, 
414,  106  Fed.  438,  445. 

It  is  said,  however,  that  the  closing  of  the  business  of  the  breakers 
of  this  law  is  a  violation  of  the  fifth  amendment  of  the  Constitution,  in 
that  it  deprives  them  of  life,  liberty,  or  property  without  due  process  of 
law.  The  legal  effect,  however,  of  the  law  prescribing  the  permit  taxes 
is  to  prohibit  noncitizens  from  conducting  business  within  the  Creek 
Nation  without  the  payment  of  these  taxes.  Every  noncitizen  who 
continues  to  trade  after  his  refusal  upon  reasonable  demand  to  pay  his 
permit  tax  is  a  continuous  violator  of  that  law.  He  has  no  personal 
or  property  right  to  violate  that  or  any  other  valid  law.  Hence  the 
mere  stoppage  of  that  violation,  the  mere  closing  of  his  unlawful  busi- 
ness and  die  prevention  of  its  further  continuance  in  the  Creek  Nation 
until  he  pays  his  tax,  impinges  upon  no  right  of  life,  liberty,  or  property 
which  he  possesses. 

Another  objection  to  the  prevention  of  the  continuance  of  the  unlaw- 
ful business  is  that  the  Indian  inspector,  Indian  agent,  and  Indian  po- 
lice have  no  warrant,  writ,  or  process  to  close  such  a  business.  To  this 
contention  there  are  two  answers:  (1)  That  no  process  but  the  law, 
the  treaties,  the  acts  of  Congress,  and  their  commissions  of  office  are 
necessary  to  warrant  the  executive  officers  of  a  government  in  prevent- 
ing a  violation  of  any  law  where  that  prevention  impinges  upon  no  per- 
sonal or  property  rights  of  him  who  seeks  to  break  it ;  and  (2)  that  the 
law  which  imposes  upon  them  the  duty  to  collect  the  taxes  and  the  rule 
of  the  Secretary  of  the  Interior  which  imposes  the  duty  upon  the  In- 
dian agent  to  enforce  this  law  and  collect  the  taxes  furnish  sufficient 
process  to  warrant  him  in  preventing  the  violation  of  the  law.  There 
IS  a  wide  difference  between  that  prevention  of  the  violation  of  a  law 
which  restricts  no  personal  or  property  right  of  him  who  threatens  to 
break  it,  and  the  infliction  of  a  penalty  provided  for  its  violation  which 
involves  the  seizure  of  the  person  or  the  property  of  the  offender.  The 
prevention  of  an  unlawful  business  is  of  the  former,  the  deportation  of 
one  who  conducts  it  from  the  country  is  of  the  latter,  character.  The 
general  structure  of  our  government  imposes  the  duty  of  enforcing  the 
Stws  primarily  upon  its  executive  officers.  A  large  portion  of  all  leg- 
islation is  injunctive.  It  forbids,  and  prescribes  a  penalty  for  the  vio- 
lation of,  the  inhibition.  The  purpose  of  such  legislation  is  not  the 
infliction  of  the  penalties,  but  obedience  to  the  law.  Hence  officers 
charged  with  the  enforcement  of  such  laws  may  lawfully  interpose  to 
prevent  their  violation  without  special  writ  or  process  where  interposi- 
tion infringes  no  personal  or  property  right  of  those  who  seek  to  break 
them.  A  sheriff  or  a  policeman  who  perceives  one  about  to  kill  or 
maim  another,  to  bum  his  house,  to  steal  his  property,  or  to  do  any  oth- 
er act  prohibited  by  the  laws  of  the  land,  which  it  i§  his  duty  to  enforce. 
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is  not  required  to  wait  in  futile  idleness  ttntil  the  laws  have  been  broken 
in  order  that  tfie  prescribed  penalties  for  their  violation  may  be  in- 
flicted, even  though  those  penalties  are  the  only  means  specifically  pre- 
scribed by  the  laws  for  their  enforcement.  The  laws  themselves  and 
his  commission  of  ofiice  vest  in  him  the  authority,  and  impose  upon  him 
primarily  the  duty,  to  prevent  their  violation,  and  thus  to  enforce  obe- 
dience to  them.  He  may  lawfully  do,  and  it  is  his  duty  to  do,  this 
without  further  warrant  or  process,  where  such  action  will  not  impinge 
upon  the  lawful  rights  of  those  who  threaten  the  violation.  Mobs 
gather,  and  threaten  to  destroy  life  and  property.  The  laws  and  the 
commissions  of  their  office  are  ample  process  of  law  to  warrant  mayors, 
Governors,  the  President,  and  all  executive  officers  of  city,  state,  and 
nation  to  gather  their  forces,  if  necessary,  to  surround  the  threatened 
persons  and  property,  and  to  protect  them  against  attack.  Indeed,  this 
is  the  primary  duty  of  the  executive  department  of  the  government,  and 
it  is  only  after  executives  renounce  or  fail  to  discharge  this  duty  that 
an  appeal  may  be  successfully  made  to  the  courts  for  relief.  Since  in 
the  case  at  bar  the  Indian  inspector,  the  Indian  agent,  and  the  Indian 
police  were  the  executive  crfficers  of  the  United  States,  charged  with 
the  enforcement  of  this  law,  which  in  legal  effect  forbade  noncitizens 
to  conduct  business  in  the  Creek  Nation  without  the  payment  of  these 
permit  taxes,  these  officers  had  ample  power,  and  it  was  their  duty, 
without  special  writ  or  process,  to  prevent  the  continuous  violation 
of  that  law  by  stopping  the  unlawful  business  until  the  taxes  were  paid. 
Nor  were  these  officers  without  special  order  or  process  sufficient  in 
law,  if  such  were  necessary.  The  authority  to  exact  license  fees  and 
taxes  is  a  legislative  power.  Their  levy  and  collection  are  ministerial 
acts  ordinarily  intrusted  not  to  the  courts,  but  to  executive  officers. 
And  the  legislative  body  which  has  the  authority  to  impose  the  taxes 
is  also  vested  with  the  power  to  designate  the  officers  who  shall  collect 
them.  Crabtree  v.  Madden,  54  Fed.  426,  430,  4  C.  C.  A.  408,  412; 
Meriwether  v.  Garrett,  102  U.  S.  472,  515,  26  L.  Ed.  197;  Peirce  v. 
Boston,  3  Mete.  520.  The  national  council  of  the  Creek  Nation  and  the 
President  designated  by  the  law  which  conditioned  the  right  of  a  non- 
citizen  to  do  business  in  that  nation  with  the  payment  of  the  permit  tax 
the  United  States  Indian  agent  of  the  Union  Agency  to  collect  the 
tax,  and  directed  that  upon  a  refusal  to  pay  it  the  offender  shoidd 
be  reported  to  the  proper  authorities  for  removal.  This  law  of  the 
Creek  Nation  was  in  legal  effect  a  law  of  the  United  States,  because  it 
was  authorized  by  treaties,  acts  of  Congress,  and  judicial  decisions  of 
this  nation.  The  Constitution  of  the  United  States,  which  was  extend- 
ed over  the  Indian  Territory  by  act  of  Congress  (chapter  182,  26  Stat. 
81),  declares  (article  2,  §  3)  that  the  President  "shall  take  care  that  the 
laws  be  faithfully  executed."  The  act  of  May  28,  1830  (4  Stat  412, 
§  6,  and  Rev.  St.  §  2114),  provided  that  it  shall  and  may  be  lawful 
for  the  President  to  cause  such  tribe  or  nation  (referring  to  the  Creek 
Nation  among  others)  to  be  protected  in  their  new  residence  against  all 
interruption  or  disturbance  from  any  other  tribe  or  nation,  or  from 
any  other  person  or  persons,  and  to  have  general  superintendence  over 
them.  The  treaty  of  1856  (11  Stat.  704,  art.  18)  contains  the  agreement 
that  "the  United  States  shall  protect  the  Creeks    ♦    ♦    ♦    from  ag- 
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gression  by  the  other  Indians  and  white  persons  not  subject  to  their 
jurisdiction  and  laws."  The  Secretary  of  the  Interior  is  empowered 
to  direct  and  supervise  all  the  public  business  of  the  United  States  re- 
lating to  the  Indians.  Rev.  St  §  441  [U.  S.  Comp.  St  1901,  p.  252]. 
"Eadi  Indian  agent  shall  within  his  agency  manage  and  superintend  the 
intercourse  between  the  Indians,  agreeably  to  law ;  and  execute  and 
perform  such  regulati(His  and  duties  not  inconsistent  with  law  as  may 
be  prescribed  by  the  President,  the  Secretary  of  the  Interior,  the  com- 
missioner of  Indian  affairs,  or  the  superintendent  of  Indian  affairs." 
Rev.  St  §  2068.  In  November,  1898,  the  Secretaiy  of  the  Interior 
adopted  and  published  a  regulation  to  the  effect  that  it  was  and  should 
thereafter  be  the  duty  of  Ae  Indian  agent  whose  acts  are  challenged 
in  the  case  at  bar  to  cc^ect  under  the  supervision  of  the  Indian  in- 
spector of  the  Indian  Territory  permits  and  taxes  due  to  this  Indian 
tribe  as  provided  by  its  laws.  This  regulation  was  the  order  or  man- 
date of  tfie  secretary  to  this  inspector  and  agent  to  enforce  the  law  of 
the  Creek  Nation  which  prohibits  the  conduct  of  business  of  noncitizens 
within  that  nation  without  the  payment  of  their  permit  taxes,  and  it 
constitutes  a  legal  writ  and  due  process  of  law  to  warrant  them  not  only 
in  receiving  the  taxes  if  paid,  but  also  in  closing  the  unlawful  business 
of  the  offender,  and  stopping  the  continued  violation  of  the  law,  if  the 
payment  of  the  taxes  is  refused.  Judge  Shiras,  discussing  the  meaning 
of  the  term  "legal  writ  or  process,"  found  in  section  5398  of  the  Revised 
Statutes  [U.  S.  Comp.  St.  1901,  p.  3656],  declares  the  rule  upon  this 
subject  with  his  accustomed  clearness  in  these  words: 

"Whenever,  by  the  provisions  of  the  Constitution,  or  of  a  treaty  made  in 
pursuance  thereof,  or  of  an  act  of  Congress,  the  executive  department  of 
the  goyemment  is  charged  with  the  performance  of  some  duty  or  obligation, 
and,  to  secure  due  performance  thereof,  it  becomes  necessary  that  certain 
action  be  taken,  and  the  executive  department  acting  through  the  proper 
channel,  issues  a  written  order  or  mandate  requiring  the  doing  of  the  appro- 
priate act,  and  directing  a  proper  person  to  execute  such  mandate  or  com- 
mand, such  a  writing  isi,  in  my  Judgment,  a  legal  writ,  within  the  meaning 
of  the  section  of  the  statute  now  under  consideration."  U.  S.  v.  Mullin  (D. 
C.)  71  Fed.  682,  688;  In  re  Neagle,  185  U.  8.  1,  63,  10  Sup.  Ct  658,  84  L. 
Ed.  65. 

The  result  is  that  there  was  no  error  in  the  view  of  the  Attorney 
General  and  of  the  Secretary  of  the  Interior  that  the  latter  and  his  sul>- 
ordinates  had  authority  to  close  the  business  of  noncitizens  who  refused 
to  pay  the  permit  taxes  fixed  by  the  laws  of  the  Five  Civilized  Tribes, 
and  that  the  deportation  of  the  offenders  was  not  the  only  method 
available  for  the  enforcement  of  these  laws.  The  conclusion  necessarily 
follows  that  the  prohibition  of  the  dieportation  of  noncitizens  from  the 
Indian  Territory  by  the  act  of  1902  neither  repealed  nor  annulled  the 
permit  laws  of  the  tribes,  nor  deprived  the  Secretary  of  the  Interior 
and  the  defendants  of  the  authority  to  enforce  them  by  preventing  their 
violators  from  continuing  their  unlawful  business  after  they  had  re- 
fused to  pay  the  taxes. 

The  correctness  of  this  conclusion  is  placed  beyond  doubt  by  a  brief 
consideration  of  the  circumstances  under  which  the  act  of  1902  was 
passed,  and  the  terms  of  the  provision  for  deportation.  The  Attorney 
General  and  the  secretary  had  held,  as  we  have  seen^  that  the  latter  had 
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authority  not  only  to  deport,  but  to  close  the  business  of,  oflFenders,  to 
stop  the  violation  of  these  laws.  The  natural — ^the  direct — ^way  to 
strike  down  these  permit  taxes  and  to  annul  these  laws  was  to  provide 
in  simple  words  that  the  taxes  should  no  longer  be  exacted,  or  that  the 
laws  should  no  longer  be  enforced  But  the  act  of  1902  contains  no 
such  provision.  It  does  not  refer  to  or  mention  the  permit  taxes  in 
any  way  whatever,  and  it  does  not  limit  its  prohibition  of  deportation 
to  those  liable  to  pay  such  taxes,  but  extends  it  to  every  person  in  law- 
ful possession  of  a  lot  in  a  town  site  established  under  the  acts  of  Con- 
gress in  a  town  or  city  in  the  Indian  Territory,  whether  he  was  liable 
to  pay  such  taxes  or  not  The  only  rational  inference  from  this  legis- 
lation is  that  Congress  never  had  any  purpose  to  annul  the  laws  of  the 
tribes  prescribing  their  permit  taxes,  or  to  prevent  their  enforcement 
by  Uie  passage  ot  the  deportation  act  of  1902,  and  that  that  act  had  no 
such  effect 

The  ultimate  conclusion  of  the  whole  matter  is  that  purchasers  of 
lots  in  town  sites  in  towns  or  cities  within  the  original  limits  of  the 
Creek  Nation,  who  are  in  lawful  possession  of  their  lots,  are  still  sub- 
ject to  the  laws  of  that  nation  prescribing  permit  taxes  for  the  exercise 
by  noncitizens  of  the  privilege  of  conducting  business  in  those  towns, 
and  that  the  Secretary  of  the  Interior  and  his  subordinates  may  law- 
fully enforce  those  laws  by  closing  the  business  of  those  who  violate 
them,  and  thereby  preventing  the  continuance  of  that  violation. 

This  case  has  been  considered  and  the  result  in  it  has  been  reached 
upon  the  assumption  that  since  this  suit  was  commenced  the  complain- 
ants have  purchased  and  paid  the  entire  consideration  for  the  lot  or 
lots  in  the  town  of  Wagoner  which  they  occupy — an  assumption  which 
wc  are  assured  by  their  counsel  is  in  accordance  with  the  fact — and  in 
the  assurance  that,  since  the  deportation  of  the  complainants  from  the 
territory  has  been  prohibited  by  the  act  of  1902,  the  defendants  will  not 
attempt  to  remove  them.  This  course  has  been  pursued  at  the  request 
of  counsel  to  prevent  a  multiplicity  of  suits  in  view  of  the  fact  that 
many  controversies  conditioned  by  similar  facts  are  said  to  exist. 

There  are,  however,  other  reasons  why  the  decrees  of  the  courts  in 
the  Indian  Territory  in  this  case  are  not  reversible.  Those  decrees 
must  be  judged  not  by  the  facts  or  faiths  which  were  not  disclosed  or 
were  not  in  existence  when  they  were  rendered,  but  by  the  facts  pre- 
sented in  the  record  before  them  and  before  us.  The  facts  relative  to 
the  title  of  the  complainants  which  that  record  presents  are  these  only : 
that  they  were  on  August  23,  1901,  the  owners  of  improvements  on 
lots  in  the  town  of  Wagoner  which  had  been  appraised  and  listed  to 
them,  and  which  they  intended  to  buy ;  that  they  were  exercising  the 
privilege  of  conducting  mercantile  business  in  that  town  without  pay- 
ing the  permit  taxes  due  from  them  under  the  Creek  laws ;  and  that  the 
defendants  were  about  to  dose  their  business,  and  to  report  them  to  the 
Secretary  of  the  Interior  for  removal  from  the  territory.  There  was  no 
error  in  the  dismissal  of  the  bill  and  the  refusal  of  the  courts  to  enjoin 
the  defendants  upon  that  state  of  facts,  because  those  facts  disclosed 
no  extinguishment  of  the  title  of  the  Creek  Nation,  and  no  withdrawal 
of  the  lots  or  of  the  town  site  frcxn  the  Indian  country,  even  if  the  gen- 
eral rule  cited  in  Bates  v.  Clark  were  applicable  to  these  lands,  and  be- 
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cause  at  the  time  the  defendants  threatened  to  close  the  business  of  the 
complainants  and  to  report  them  to  the  secretary  for  removal  from  the 
territory  the  prohibition  of  deportation  contained  in  the  act  of  1902 
had  not  been  enacted,  and  the  defendants  had  lawftd  authority  both 
to  stop  their  business  and  to  deport  them  from  the  territory.  Rev,  St 
§  2149 ;  23  Opinions  of  Attorneys  General,  219,  220 ;  Morris  v.  Hitch- 
cock, 194  U.  S.  392,  24  Sup.  Ct.  712,  48  L.  Ed.  1030.  Moreover,  the 
bill  itself  disclosed  all  these  facts,  and  the  United  States  Court  for  the 
Northern  District  of  the  Indian  Territory  rightfully  sustained  a  de- 
murrer to  it  and  dismissed  the  bill  as  early  as  August  27,  1901.  That 
decree  should  have  been  afl&rmed.  But  upon  an  appeal  the  Court  of  Ap- 
peals of  the  Indian  Territory  erroneously  reversiwi  and  remanded  the 
case  for  further  proceedings.  Upon  receipt  of  its  mandate  the  defend- 
ants answered,  and  upon  this  answer  and  a  stipulation  that  the  aver- 
ments of  the  bill  were  true  the  trial  court  again  dismissed  the  bill,  and 
that  decree  has  now  been  affirmed  by  the  Court  of  Appeals  of  tiie 
Indian  Territory.  Objection  is  made  that  the  trial  court  erred,  and 
that  its  final  decree  should  have  been  reversed  because  that  court 
did  not  obey  the  mandate  and  follow  the  first  decision  of  the  Court 
of  Appeals  of  the  Indian  Territory  as  the  law  of  the  case.  Conceding, 
without  considering  or  deciding,  that  the  trial  court  fell  into  an  error 
here,  and  that  for  3iat  reason  the  Court  of  Appeals  of  the  Indian  Terri- 
tory should  have  reversed  the  second  decree  of  dismissal,  nevertheless 
its  decree  of  affirmance  is  not  reversible  in  this  court  because  it  effects 
the  right  and  the  inevitable  result.  The  first  decree  of  the  Court  of  Ap- 
peals, which  reversed  the  decree  that  sustained  the  demurrer,  was  not 
reviewable  by  appeal,  because  it  was  not  a  final  decree.  When  appeal 
was  taken  to  this  court  from  the  second  decree  of  the  Court  of  Appeals 
of  the  Indian  Territory,  which  affirmed  the  decree  that  dismissed  the 
bill  upon  the  merits,  all  the  proceedings  from  the  inception  of  the  suit 
became  subject  to  review  in  this  court  for  the  first  time.  As  prior  to 
this  time  tlus  court  had  never  liad  the  opportunity  to  review  the  first 
decision  of  the  Court  of  Appeals  of  the  Indian  Territory,  that  decision 
was  not  the  law  of  the  case  in  this  court.  Morgan  v.  Thompson,  59 
C.  C.  A.  672,  124  Fed.  203.  That  decision  was  erroneous.  It  was 
a  reversal,  and  it  should  have  been  an  affirmance.  If  we  should  now 
reverse  the  decree  of  dismissal  which  has  been  rendered,  it  would  only 
be  to  direct  the  entry  of  a  decree  of  dismissal  in  the  same  terms  upon 
the  demurrer.  As  a  decree  which  has  the  same  effect  has  already  been 
entered,  it  will  not  be  disturbed  A  right  decree  for  a  wrong  reason  is 
not  reversible. 
The  decrees  below  must  be  affirmed,  and  it  is  so  ordered. 
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DAVENPORT  ▼.  SOUTHERN  RT.  00.  et  aL 
(drcait  Ctourt  of  Apptala^  Fourth  Glrcalt    Febmacy  21,  190S.) 

No.  547. 

BSlfOVAL  OF  OAUSES-^BPABABLB  CONTBOVKBflT— JOIIH*  ACTIOH  FOB  TOKP. 

A  complaint  In  an  action  against  a  nonresident  railroad  companj  and 
certain  of  its  servants,  residents  of  the  state,  to  recover  for  the  death 
of  a  person,  caused  by  acts  of  the  servants  committed  in  the  conrse  of 
their  employment,  although  not  by  express  order  or  in  the  presence  of 
any  officer  of  the  company,  but  which  acts  are  charged  to  have  been 
negligent,  willful,  reckless,  and  malicious,  does  not  state  a  separable 
cause  of  action  which  renders  the  cause  removable  by  the  railroad  com- 
pany alone,  under  the  decisions  of  the  Supreme  Court,  ii^hen  it  is  alleged 
that  the  Injury  occurred  through  the  Joint  and  concurrent  negligence  of 
the  defendants. 

[Ed.  Note. — Separable  controversy  ground  for  removal  of  cause  to 
federal  court,  see  notes  to  Robblns  v.  Ellenbogen,  18  C.  C  A.  86;  Mecke 
▼.  Valleytown  Mineral  Co..  85  O.  0.  A.  155.] 

Pumell,  District  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
South  Carolina,  at  Charleston. 
For  opinion  below,  see  124  Fed.  983. 

H.  J.  Haynsworth  (Haynsworth,  Parker  &  Patterson,  on  the  brief), 
for  plaintiff  in  error. 
T.  P.  Cothran,  for  defendant  in  error. 

Before  GOFF,  Circuit  Judge,  and  PURNELL  and  McDOWELL, 
District  Judges. 

McDowell,  District  Judge.  This  action  was  instituted  in  a 
state  court  of  South  Carolina,  and  was  removed  to  the  United  States 
Circuit  Court  for  the  District  of  South  Carolina  by  the  nonresident 
defendant,  the  Southern  Railway  Company.  A  motion  to  remand 
was  overruled,  and  at  the  trial  a  verdict  for  the  defendant  was  di- 
rected, and  judgment  entered  accordingly.  The  complaint  reads 
as  follows : 

COMPLAINT. 

St^te  op  Soitth  C^bolina.,  Countt  of  Gbsbhtuxb. 

In  Coubt  ot  Couhon  Pleas. 

William  Dayenport,  as  administrator  of  the  estate  of  Emma  Davenport,  de- 
ceased, plaintiff,  against  Southern  Railway  Company,  Richard  Joel  and 
William  Jones,  defendants. 
The  plaintiff,  complaining  against  the  defendants,  alleges: 

(1)  That  the  defendants  Richard  Joel  and  William  Jones  are  residents  of  the 
county  and  state  aforesaid. 

(2)  That  the  defendant  Southern  Railway  Company  is  a  corporation  duly 
chartered  under  the  laws  of  the  state  of  Virginia,  and  is  the  owner  of  and 
operates  a  certain  line  of  railway  in  the  state  of  South  Carolina,  extending 
from  the  city  of  Greenville  by  the  town  of  Piedmont  to  the  city  of  Columbia, 
which  railway  was  formerly  known  as  the  Columbia  &  Greenville  Railroad. 
And  the  Southern  Railway  Company  is  engaged  in  the  business  of  a  common 
carrier  on  said  railroad,  and  has  an  office  In  the  county  and  state  aforesaid. 

(3)  That  at  Piedmont,  In  the  county  and  state  aforesaid*  there  are  located 
the  mills  and  mill  village  of  the  Piedmont  Manufacturing  Company.    That 


Digitized  by 


Google 


DAVENPORT  V.  SOUTHERN   BY.  GO.  961 

Bald  mill  Tillage  is  quite  populous,  containing  several  thousand  Inhabitants. 
That  the  lands  on  which  the  said  mills  and  village  are  situate  are  owned  by 
the  Piedmont  Manufacturing  Company,  and  extend  to  within  a  few  feet  of 
the  station  of  the  Southern  Railway  Company  at  said  place. 

(4)  That  many  years  ago  a  spur  or  side  track  was  constructed  from  the 
main  line  of  said  railroad  at  a  point  near  the  station  at  Piedmont  to  a  point 
near  the  mills  of  the  Piedmont  Manufacturing  Company,  a  distance  of  about 
one  mile;  the  said  spur  or  side  track  extending  along  and  over  the  lands  of 
the  said  Piedmont  Manufacturing  Company.  That  the  said  Southern  Railway 
Company  does  not  own  the  land  or  the  right  of  way  over  which  the  said 
spur  or  side  track  extends,  but  is  maintaining  the  said  track,  running  its 
cars  thereon  as  licensee,  and  was  and  is  without  exclusive  rights  thereto. 
That  the  said  spur  is  seldom  used,  and  only  for  the  purpose  of  hauling  freights 
to  and  from  the  said  mill.  That  no  locomotive  is  kept  at  the  station  at  Pied- 
mont, and  that  the  said  spur  or  side  track  is  used  only  at  such  times  as  there 
happens  to  be  a  freight  engine  at  said  station. 

(5)  That  a  short  distance  from  the  said  mills,  and  near  the  center  of  the 
town  of  Piedmont,  the  said  spur  or  side  track  crosses  a  deep  hollow  or  valley  , 
over  which  is  a  long  trestle,  some  thirty  feet  high.  That  a  plank  walkway 
extends  along  said  trestle  from  one  side  to  the  other,  and  this  has  been  habitu- 
ally used  as  a  public  walkway  on  which  the  people  of  the  town  of  Piedmont 
including  men,  women,  and  children,  some  of  them  being  of  very  tender  age. 
have  been  accustomed  immemorially  to  travel,  to  wit  for  the  space  of  more 
than  twenty  years,  as  plaintiff  is  informed  and  believes.  This  fact  was  well 
known  to  the  defendants.  And  that  the  Southern  Railway  Company  has  made 
no  objection  to  such  use,  and  has  taken  no  steps  to  prevent  the  same,  and  hta^ 
acquiesced  therein. 

(6)  That  Emma  Davenport,  late  of  the  county  and  state  aforesaid,  was  the 
wife  of  William  Davenport  and  that  they,  with  their  children  hereinafter 
named,  resided  in  the  town  of  Piedmont;  and  that  the  said  William  Daven- 
port together  with  his  daughter  Ida  and  bis  son  John  Allen,  were  in  the  em- 
ploy of  the  Piedmont  Manufacturing  Company ;  and  that  the  said  family  re- 
sided in  and  rented  one  of  the  tenement  houses  in  Piedmont  belonging  to  said 
Piedmont  Manufacturing  Company,  which  was  situate  on  the  opposite  side  of 
the  said  hollow  from  the  mills  of  the  said  company,  and  were  entitled  to  use 
the  said  walkway. 

(7)  That  on  the  morning  of  January  81, 1908,  while  the  said  William  Daven- 
port and  his  said  two  children  were  at  work  in  the  mills  of  the  Piedmont 
Manufacturing  Company,  the  said  Emma  Davenport  had  occasion  to  go  from 
her  house  to  that  portion  of  the  town  lying  near  the  said  mills,  and  Sie  took 
her  little  boy,  Mack,  a  child  of  five  years  of  age.  That  in  doing  so,  she,  in 
pursuance  of  the  usual  custom  and  practice  of  the  said  people  residing  in  said 
village,  walked  with  her  son  along  the  plankway  over  the  said  trestle.  That 
she  had  nearly  reached  the  opposite  side  of  the  trestle,  when  she  suddenly 
saw  a  hand  car  heavily  loaded  with  cross-ties  coming  from  behind  a  bend 
in  a  deep  cut  only  a  short  distance  away,  and  approaching  her  with  great 
speed.  That  realizing  her  inability  to  reach  the  end  of  the  trestle  towards 
which  she  was  going  in  time  to  escape  the  hand  car,  and  that  her  only  chance 
of  escape  was  to  retreat  to  a  bench  or  safety  place  near  the  middle  of  said 
trestle,  she  gathered  her  child  in  her  arms,  and  ran  back  toward  said  safety 
place,  thus  endeavoring  to  escape  the  hand  car.  That  just  before  she  reached 
the  said  safety  place  she  was  struck  by  the  hand  car  and  violently  thrown 
from  the  trestle  with  great  force,  her  child  being  still  in  her  arms.  That 
sne  fell  to  the  ground  below,  a  distance  of  30  feet  and  her  skull  was  broken, 
and  her  shoulder  and  collarbone  and  chest  crushed  in;  from  which  injuries 
she  suffered  great  pain  and  died  shortly  thereafter. 

(8)  That  the  defendants  Richard  Joel  and  William  Jones  were  section  hands 
in  the  employ  of  the  Southern  Railway  Company  at  and  near  Piedmont,  and 
in  pursuance  of  their  employment  they  had  previously  carried  the  said  hand 
car  from  a  point  on  the  main  line  over  the  said  spur  or  side  track  across  the 
trestle  to  a  point  near  the  mills  of  the  Piedmont  Manufacturing  Company,  and 
had  there  loaded  the  same  heavily  with  cross-ties.  That  in  returning  they 
pushed  the  said  hand  car  to  a  point  where  it  struck  a  downgrade  leading 
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towards  said  trestle,  and  at  that  point  they  negligently  and  recklessly  tnmed 
loose  said  hand  car,  and  without  getting  on  the  car,  or  taking  any  precau- 
tions  whatever  to  control  and  direct  its  movements,  and  without  any  warning 
or  notice  whatever,  and  without  taking  any  steps  to  see  that  the  track  was 
clear  and  that  no'  one  would  be  endangered,  they  let  the  said  car  go  forward 
with  great  speed  and  violence,  and  that  in  Its  unrestrained  course  it  ran 
upon  and  killed  the  said  Emma  Davenport.  That  the  point  where  the  hand 
car  was  turned  loose  was  some  three  hundred  feet,  more  or  less,  from  the  trestle, 
and  the  view  of  the  trestle  being  shut  off  by  the  sides  of  a  deep  cut,  through 
which  the  spur  or  side  track  passed,  and  in  doing  so  bends ;  so  that  the  said 
Emma  Davenport  could  not  see  the  said  car  until  it  was  very  near  to  her,  and 
the  defendants  gave  her  no  notice  of  her  peril  until  it  was  too  late  to  escape. 
<9)  That  the  conduct  of  the  defendants  in  turning  loose  the  said  hand  car 
loaded  with  cross-ties  in  the  midst  of  the  said  town  of  Piedmont,  and  in  al- 
lowing it  to  rush  uncontrolled  across  the  said  trestle,  which  they  well  knew 
was  habitually  used  by  the  employes  of  the  said  mills  and  their  families,  in- 
cluding women  and  children,  and  without  taking  any  steps  to  see  that  the 
way  was  clear,  was  reckless,  willful,  and  malicious,  and  in  total  disregard  of 
the  safety  of  the  public,  and  that  this  was  the  proximate  cause  of  the  death 
of  the  said  Emma  Davenport 

(10)  That  the  defendants,  in  the  handling  of  the  said  car  as  aforesaid,  and 
in  allowing  it  to  escape  and  kill  the  said  Emma  Davenport,  were  negligent. 

(11)  That  the  death  of  the  said  Emma  Davenport  occurred  through  the  Joint 
and  concurrent  carelessness,  negligence,  recklessness,  wantonness,  and  willful- 
ness of  the  defendants  as  aforesaid. 

(12)  That  the  said  Emma  Davenport  left  surviving  her  her  husband,  Wil- 
liam Davenport,  and  her  five  children,  Ida  Davenport,  who  was  fourteen  years 
of  age ;  John  Allen  Davenport,  eleven  years  of  age ;  Geneva  Davenport,  eight 
years  of  age;  Mack  Davenport,  five  years  of  age;  and  LlUie,  an  infant  of 
eight  months.  That  by  the  death  of  the  said  Emma  Davenport  this  plaintiff 
has  been  deprived  of  a  devoted  wife,  and  her  said  children  have  been  deprived 
of  the  care  and  attention  of  a  devoted  mother.  That  they  have  been  damaged 
by  the  death  of  the  said  Emma  Davenport  as  aforesaid  in  the  sum  of  twenty 
thousand  ($20,000)  dollars. 

(13)  That  the  plaintiff,  William  Davenport,  has  been  duly  appointed  admin- 
istrator of  the  estate  of  Emma  Davenport,  deceased,  by  the  probate  court  for 
Greenville  county,  and  now  brings  action  for  the  benefit  of  her  husband  and 
children  as  aforesaid. 

Wherefore  the  plaintiff  prays  Judgment  against  the  defendant  for  the  sum 
of  twenty  thousand  dollars,  and  for  the  costs  of  this  action. 

Haynsworth,  Parker  &  Patterson,  Plaintiff*a  Attorneys. 
May  9,  1908. 

It  has  been  for  many  years  a  gravely  disputed  question  whether  a 
complaint  setting  out  a  misfeasance  committed  by  a  servant  in  the 
course  of  his  employment,  not  in  the  presence  of,  and  not  by  the  express 
command  of,  the  master,  resulting  in  an  injury  to  a  third  person,  states 
a  case  of  joint  tort.  The  overwhelming  weight  of  authority  among  the 
subordinate  federal  courts  is  to  the  effect  that  it  does  not.  See  18  Ency. 
PI.  &  Pr.  230,  231;  Warax  v.  Cincinnati  R.  Co.  (C.  C.)  72  Fed  647; 
Hukill  V.  Maysville  R.  Co.  (C.  C.)  72  Fed.  763;  Landers  v.  Felton  (C. 
C.)  73  Fed.  311;  Helms  v.  N.  P.  R.  Co.  (C.  C.)  120  Fed.  389;  Free 
V.  W.  U.  Tel.  Co.  (C.  C.)  122  Fed.  309 ;  Bryce  v.  Southern  R.  Co.  (C.  C.) 
122  Fed.  709 ;  Gustafason  v.  Chicago  R.  Co.  (C.  C.)  128  Fed.  86 ;  Amer. 
Bridge  Co.  v.  Hunt,  130  Fed.  302,  64  C.  C.  A.  648.  Among  the  state 
courts  there  is  much  authority  for  either  view.  There  is,  so  far  as  we 
are  advised,  no  statute  in  South  Carolina  specifically  giving  a  joint  right 
of  action  in  all  cases  of  torts  by  servants.  The  common-law  rule  adopt- 
,ed  by  the  courts  of  that  state  is  that  the  identification  of  master  and  serv- 
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ant  IS  so  complete  that  when  both  are  liable  the  liability  may  be  enforced 
in  a  joint  action,  at  least  in  cases  (such  as  we  have  here)  where  the  act 
of  the  servant  (Hukill  v.  Maysville  R.  Co.  [C.  C]  72  Fed.  753;  Os- 
borne V.  Morgan,  130  Mass.  102,  39  Am.  Rep.  437)  is  a  misfeasance 
(Schumpert  v.  Southern  R.  Co.,  65  S.  C.  332,  43  S.  E.  813,  95  Am.  St. 
Rep.  802,  and  cases  there  cited). 

The  recent  case  of  Southern  R.  Co.  v.  Carson,  194  U.  S.  136,  24  Sup. 
Ct.  609,  48  L.  Ed.  907,  even  if  earlier  opinions  of  the  Supreme  Court 
did  not  lead  to  such  result,  seeriis  to  us  to  make  it  imperative  that  this 
court  reverse  the  trial  court,  and  direct  that  this  cause  be  remanded  to 
the  state  court. 

In  Southern  Railway  Co.  v.  Carson,  supra,  the  plaintiff,  a  citizen  of 
South  Carolina,  while  employed  by  the  Southern  Railway  Company  as 
a  flagman,  was  sent  in  between  two  cars  to  make  a  coupling.  While 
in  this  position  the  injury  to  the  plaintiff  happened,  as  is  alleged  in  the 
complaint,  by  reason  of  the  "joint  and  concurrent  carelessness,  negli- 
gence, and  recklessness  of  the  defendants,"  the  railway  company  and 
the  engineer  and  conductor  of  the  train.  The  action  was  brought  in  a 
South  Carolina  state  court  The  two  employe  defendants  were  citi- 
zens of  that  state,  and  the  railway  company  a  citizen  of  Virginia. 
No  effort  to  remove  the  case  to  the  federal  court  was  made.  The  jury 
brought  in  a  verdict  against  the  railway  company  alone,  judgment  in 
accordance  therewith  was  entered,  and  an  appeal  taken  to  the  State  Su- 
preme Court,  which  affirmed  the  judgment  of  the  lower  court  On  writ 
of  error  to  the  Supreme  Court  of  the  United  States,  it  was  argued  that 
a  verdict  could  not  legally  have  been  rendered  against  the  company 
alone,  because,  if  it  had  been  sued  alone,  it  would  have  had  the  right 
of  removal.    The  Chief  Justice  said : 

"The  right  of  removal  depends  on  the  act  of  Gongress,  and  the  company  not 
only,  on  the  face  of  the  pleadings,  did  not  come  within  the  act,  but  it  made 
no  effort  to  assert  the  right" 

And  then  follows,  inter  alia,  the  often-quoted  statement: 

''A  defendant  has  no  right  to  say  that  an  action  shall  be  several  which  the 
plaintiff  seeks  to  make  Joint  A  separate  defense  may  defeat  a  Joint  recovery, 
but  it  cannot  deprive  a  plaintiff  of  bis  right  to  prosecute  his  suit  to  final 
decision  in  his  own  way.  The  cause  of  action  is  *  *  *  whatever  the 
plaintiff  declares  it  to  be  in  his  pleadings." 

So  far  as  can  be  discovered  from  the  report  of  the  Carson  Case,  the 
plaintiff's  pleadings  did  not  differ  in  any  essential  respect  from  the 
complaint  in  the  case  at  bar. 

It  is  unnecessary  to  state  our  understanding  of  the  rule  intended  to 
be  laid  down  by  the  Supreme  Court,  to  be  gathered  from  the  Carson 
Case;  Chicago  R.  C.  v.  Martin,  178  U.  S.  245,  20  Sup.  Ct  854,  44  L. 
Ed.  1055;  Railway  Co.  v.  Dixon,  179  U.  S.  140,  21  Sup.  Ct  67,  45  L. 
Ed.  121;  Powers  v.  C.  &  O.,  169  U.  S.  92,  18  Sup.  Ct  264,  42  L.  Ed. 
673,  and  the  earlier  cases  there  cited.  It  is  sufficient  to  say  that  any 
possible  interpretation  of  that  court's  meaning  leaves  us  with  a  ruling 
under  which  this  case  must  be  remanded  to  the  state  court 

1.  Let  it  be  assumed  that  the  Supreme  Court  gives  its  adherence  to 
the  doctrine  that  the  identification  of  master  and  servant  is  so  complete 
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that  a  statement  of  facts  showing  that  a  misfeasance  by  a  servant  was 
committed  in  the  course  of  his  employment,  although  not  in  the  pres- 
ence of,  and  not  by  the  express  order  of,  the  master,  is  a  statement  of  a 
joint  tort.  On  this  assumption,  there  was  clearly  no  right  of  removal 
here.  The  complaint  states  facts  showing  that  the  relation  of  master 
and  servant  existed,  and  that  the  tort  was  committed  by  the  servants 
in  the  course  of  their  employment  If  the  facts  stated  showed  a  joint 
tort,  as  they  do  under  this  rule  of  law,  there  was,  of  course,  a  joint  lia- 
bility, and  no  right  of  separation  by  any  defendant 

2.  Let  it  be  assumed  that  the  Supreme  Court  intended  that  in  states 
holding  the  above-stated  doctrine  the  federal  courts  in  such  states 
should  follow  the  rule  of  the  state  courts.  Helms  v.  N.  P.  R.  Co.  (C. 
C.)  120  Fed,  389,  398.  On  this  assumption,  the  federal  trial  court  erred, 
in  that  it  did  not  follow  the  settled  doctrine  of  the  South  Carolina  Court 
of  Appeals.  See  Schumpert  v.  Southern  R«  Co.,  supra,  and  cases  there 
cited. 

3.  Let  it  be  assumed,  as  was  suggested  by  Judge  Hanford  (Creagh 
V.  Equitable  Ins.  Co.  [C.  C]  88  Fed.  1,  3),  that  the  Supreme  Court 
gives  its  adherence  to  the  doctrine  heretofore  followed  in  the  subordinate 
federal  courts — ^holds  that  want  of  joint  liability  may  be  used  as  a 
defense  in  the  state  court,  but  denies  that  the  want  of  joint  liability 
gives  a  right  of  removal,  or,  in  other  words,  denies  that  a  misjoinder 
of  causes  of  action  is  matter  to  be  considered  on  a  motion  to  remand. 
Dougherty  v.  Yazoo  R.  Co.,  122  Fed.  205,  68  C  C.  A.  661 ;  Fogartv 
V.  So.  R.  Co.  (C.  C.)  123  Fed.  973 ;  Dougherty  v.  Atchison  (C.  C.)  12C 
Fed.  239,  240.  On  this  assumption,  of  course,  the  case  at  bar  should 
be  remanded  to  the  state  court. 

4.  Let  it  be  assumed  that  the  Supreme  Court  intended  that  a  mere 
allegation,  in  the  nature  of  a  conclusion  of  law,  to  the  effect  that  there 
was  concurrent  negligence  or  a  joint  tort— even  where  the  facts  stated 
show,  under  the  doctrine  of  the  subordinate  federal  courts,  that  there 
was  no  concurrent  negligence  and  no  joint  tort — makes  a  case  which 
is  not  removable.  On  this  assumption,  also,  the  case  must  be  remanded. 
We  think  the  facts  stated  in  the  complaint  at  bar  fail  to  show  a  case 
of  joint  tort,  under  the  doctrine  of  the  lower  federal  courts.  But  para- 
graph 11  does,  by  way  of  a  conclusion  of  law,  allege  that  the  death  of 
the  intestate  occurred  through  the  joint  and  concurrent  negligence  of 
the  defendants.  It  is  generally  true  that  ambiguities  in  pleadings  are 
to  be  construed  against  the  pleader,  but  there  is  no  room  for  doubt  here 
as  to  the  pleader's  intent  in  the  use  of  the  word  "defendants."  He  did 
not  mean  merely  the  two  servants.  He  meant  all  the  defendants. 
There  was  no  sufficient  reason  for  charging  that  the  negligence  was 
"joint  and  concurrent"  if  the  pleader  referred  only  to  the  two  servants. 
The  facts  already  stated  showed  that  the  act  complained  of  was  jointly 
committed  by  the  two  servants.  And  there  was  good  reason  for  making 
this  allegation  if  the  pleader  referred  to  all  the  defendants. 

It  follows  that  we  must  reverse,  and  direct  that  the  cause  be  remand- 
ed to  the  state  court.  No  consideration  has  been  given  the  instruction 
of  the  trial  court  to  find  for  the  defendant  The  lower  federal  court 
had  no  jurisdiction  to  try  the  case  on  its  merits. 

Reversed. 
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PURNELL,  District  Judge  (dissenting).  I  cannot  concur  in  the  con- 
clusion reached  by  the  court,  for  the  following  reasons : 

Suit  was  instituted  in  the  court  of  common  pleas  for  Greenville  coun- 
ty, S.  C,  for  $20,000  damages  on  account  of  the  death  of  Emma  Daven- 
port at  Piedmont,  S.  C.  The  action  was  brought  against  the  Southern 
Railway  Company  and  Richard  Joel  and  William  Jones,  employes 
of  said  company ;  the  complaint  charging  that  the  deceased  was  knocked 
oflF  a  trestle  by  a  loose  hand  car  loaded  with  cross-ties,  negligently, 
recklessly,  and  willfully  permitted  to  escape  by  said  employes.  Within 
due  time  the  defendant  railway  company  filed  its  petition  for  removal 
of  the  United  States  Circuit  Court  for  the  District  of  South  Carolina, 
which  was  granted.  Plaintiff  filed  notice  of  motion  to  remand  the  case 
.  to  the  state  court,  which  motion  was  heard  and  refused.  On  October 
22,  1903,  the  case  was  tried  before  a  jury.  At  the  close  of  plaintiff's 
testimony  the  court  directed  a  verdict  for  the  defendant.  From  the 
judgment  entered  upon  this  verdict  plaintiff  appealed. 

The  facts  developed  in  the  testimony  for  the  plaintiff  are  substan- 
tially as  follows :  At  Piedmont,  a  station  on  the  defendant's  railroad, 
there  is  a  large  cotton  mill  about  a  mile  from  the  station.  There  is 
a  spur  track  leading  from  the  station  to  the  mill,  for  the  most  part  upon 
the  land  of  the  cotton  mill,  but  laid  under  an  arrangement  between  the 
mill  and  the  railway  company  by  which  the  track  is  kept  up  by  the  rail- 
way company,  and  its  trains  operated  thereon  as  the  shipping  necessities 
of  the  mill  require — not  on  any  schedule,  but  irregularly.  At  the  time 
of  the  year  at  which  the  killing  occurred — being  the  busy  season — ^trains 
are  nm  over  the  spur  several  times  during  the  day.  On  this  spur  track 
there  is  a  trestle  about  200  yards  long  and  30  feet  high.  Between  the 
rails  a  plank  is  laid  from  one  end  of  the  trestle  to  the  other.  Over  this 
trestle  factory  operatives  were  accustomed  to  walk  daily,  though  there 
was  a  street  and  path  almost  as  convenient.  There  had  been  signs  up, 
warning  people  not  to  use  the  trestle,  but  these  had  disappeared,  and 
there  were  no  such  signs  at  this  time.  Beyond  the  trestle  from  the 
station  there  is  a  sharp  ascending  grade,  and  a  curve  to  the  right 
through  a  cut  and  grove  of  trees.  Further  on  is  the  wastehouse  of  the 
cotton  factory,  not  visible  from  any  part  of  the  trestle.  On  January 
31, 1903,  the  defendants  Richard  Joel  and  William  Jones  had  been  sent 
by  the  section  foreman  with  a  hand  car  to  get  a  load  of  cross-ties  from 
near  the  wastehouse.  After  loading  the  hand  car  with  cross-ties,  the 
said  employes  started  to  push  the  hand  car  over  a  grade  in  the  direction 
of  the  trestle.  As  it  reached  the  highest  point  of  the  grade,  the  car 
escaped  from  their  hands  and  started  down  the  grade  towards  the 
trestle.  The  said  employes  attempted,  but  were  unable,  to  overtake 
the  car.  At  this  moment  the  deceased,  with  her  little  boy,  was  upon  the 
trestle,  going  in  the  direction  of  the  mill.  She  saw  the  car,  turned  to 
escape  to  a  safety  booth,  but  was  overtaken,  knocked  from  the  trestle, 
and  died  from  injuries  received.    The  boy  escaped,  practically  unhurt. 

Two  questions  are  raised  by  the  exceptions,  i.  e. :  Did  the  Circuit 
Judge  properly  refuse  the  plaintiff's  motion  to  remand?  And  did  the 
Circuit  Judge  properly  direct  a  verdict  for  defendant  company? 

Where  the  right  of  removal  depends  upon  the  existence  of  a  separ- 
able controversy,  the  question  is  to  be  determined  by  the  condition  of 
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the  record  in  the  state  court  at  the  time  of  the  filing  of  the  petition  to 
remove,  and  the  cause  of  action  is  whatever  the  plaintiff  declares  it  to 
be.  C.  &  O.  R.  R.  V.  Dixon,  179  U.  S.  131,  21  Sup.  Ct.  67,  45  L.  Ed. 
121;  Gableman  v.  Peoria,  etc.,  Rv.,  179  U.  S.  337,  21  Sup.  Ct.  171. 
45  L.  Ed.  220 ;  Powers  v.  C.  &  O.  Ry.,  169  U.  S.  92, 18  Sup.  Ct  264,  42 
L.  Ed.  673.  This  being  held  to  be  the  rule,  it  is  all-important  to  deter- 
mine what  was  the  case  as  made  by  the  declaration  in  the  state  court — 
not  to  imagine  anything,  as  plaintiff  in  error  asks  the  court  to  do  in  the 
brief.  In  my  view,  this  has  been  correctly  done  by  the  learned  judge 
in  his  analysis  of  the  complaint,  as  follows : 

"It  will  be  observed  that  the  only  charge  against  the  Southern  Railway 
Company  Is  because  of  the  acts  of  these  agents  of  It,  and  of  them  alone,  com- 
mitted In  the  absence  of  any  official  or  of  any  other  agent  of  that  company ; 
that  the  acts  of  these  agents  are  characterized  as  reckless,  willful,  and 
malicious.  Indeed,  the  whole  charge  of  the  complaint  seems  to  be  for  the  acts 
of  these  two  men,  Joel  and  Jones.  After  stating  that  these  two  men  had  con- 
trol of  the  car,  the  complaint,  In  the  ninth  paragraph,  says  'that  the  conduct 
of  the  defendants  [these  two  men]  In  turning  loose  the  said  hand  car,  and  in 
allowing  it  to  run  loose,  was  reckless,  willful,  and  mallcioua*  In  the  tenth 
paragraph  it  says  'that  the  defendants,  In  handling  the  car  as  aforesaid  [that 
Is,  these  two  men],  and  in  allowing  it  to  kill  plaintiflTa  Intestate,  were  negligent' 
And  in  the  eleventh  paragraph  it  says  'that  the  death  of  plaintiff's  intestate 
occurred  through  the  joint  and  concurrent  carelessness,  negligence,  reckless- 
ness, and  willfulness  of  the  defendants  as  aforesaid.'  " 

The  Circuit  Judge  then  holds  that  the  controversy  is  separable  upon 
three  grounds:  (1)  The  liability  of  the  master  for  the  negligent  act 
of  a  servant  is  one  imposed  by  the  policy  of  the  law,  and  does  not  present 
a  case  of  joint  and  concurrent  tort.  (2)  For  a  simple  negligent  act  of 
the  servant  the  master  is  not  responsible  to  a  third  person.  (3)  The 
respective  liabilities  of  master  and  servant  for  the  willful  tort  by  the 
servant,  without  direction,  participation,  or  ratification  on  the  mas- 
ter's part,  are  different,  and  do  not  therefore  present  a  case  of  joint 
and  concurrent  tort. 

In  the  many  cases  cited  in  the  able  brief  of  counsel  for  plaintiff,  it 
will  be  noted  the  defendants  joined  were  joint  tort  feasors,  so  alleged, 
and  in  C.  &  O.  Ry.  v.  Dixon,  179  U.  S.  131,  21  Sup.  Ct  67,  45  L.  E4 
121,  the  case  most  relied  on  in  all  cases  of  this  nature,  the  same  is  true, 
and  the  Supreme  Court  distinctly  holds,  on  the  authorities  cited  by  the 
Chief  Justice,  who  delivered  the  opinion.  In  all  of  the  cases  where  re- 
moval was  refused  it  was  held  that  it  was  not  a  separable  controversy, 
because  the  complaint  charged  concurrent  negligence.  In  the  case  at 
•  bar  the  complaint,  taking  afi  the  allegations  to  1^  true,  does  not  make 
out  such  a  case  as  is  contemplated  in  the  line  of  decisions  cited.  In  the 
case  of  Powers  v.  C.  &  O.  Ry.,  169  U.  S.  92,  18  Sup.  Ct  264,  42  L.  Ed. 
673,  the  motion  to  remove  was  denied,  on  the  express  ground  that  the 
complaint  stated  a  joint  liability,  and  it  would  not  be  removed,  because 
the  defendant  has  no  right  to  say  that  an  action  shall  be  several  which 
the  plaintiff  seeks  to  make  joint..  A  separate  defense  may  defeat  a  joint 
recovery,  but  cannot  deprive  the  plaintiff  of  his  right  to  prosecute  his 
suit  to  final  decision  in  his  own  way.  The  cause  of  action  is  the  subject- 
matter  of  the  controversy,  and  that  is,  for  all  the  purposes  of  the  suit, 
whatever  the  plaintiff  declares  it  to  be  in  his  pleadings.  This  is  put- 
ting the  case  of  the  plaintiff  in  error  as  strongly  as  it  can  be  put  under 
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the  decisions.  The  case  is  so  ably  di^osed  of  in  the  opinion  of  the  Cir- 
cuit Judge  who  heard  the  case  below,  found  in  the  record,  that  I  am 
constrained  to  adopt  the  following  as  my  opinion : 

"There  are  clearly  in  this  complalDt  two  controyersies.  One  against  the 
Southern  Railway  Company,  because  of  the  negligence  of  its  servants;  the 
other  against  these  servants  themselves^  because  of  their  own  recklessness, 
willfulness,  and  malice.  The  controversy  with  the  Southern  Railway 
Company  is  because  of  the  acts  of  Its  agents,  for  which  the  policy  of  the  law 
makes  it  responsible.  That  with  these  individuals  is  upon  their  own  persona] 
responsibility  for  their  own  reckless,  wanton,  and  malicious  act  The  South- 
ern Railway  Company  is  resi)on6ible  to  third  persons  for  the  negligence  of 
its  agents.  But  for  the  negligence  merely,  these  agents  are  not  responsible 
to  third  persons.  Eweirs  Evans  on  Agency,  438.  Negligence  is  negative  in 
its  character.  It  is  the  omission  to  perform  some  duty.  Milwaukee,  etc., 
Ry.  V.  Arms,  91  U.  S.  489,  23  L.  Ed.  874.  It  implies  nonfeasance,  and  is  contra- 
distinguished from  misfeasance.  To  make  the  agent  responsible  to  third  per- 
sons, there  must  be  some  positive  act  of  wrong  on  his  part  The  whole  doc- 
trine is  clearly  stated  in  Story  on  Agency  (9th  Ed.)  §§  308,  309 :  'We  come, 
in  the  next  place,  to  the  consideration  of  the  liabilities  of  agents  to  third 
persons  in  regard  to  torts  or  wrongs  done  by  them  in  the  course  of  their 
agency.  •  ♦  ♦  And  the  distinction  ordinarily  taken  is  between  acts  of 
misfeasance  or  positive  wrongs,  and  nonfeasance  or  mere  omission  of  duty  by 
private  agents.  The  master  is  always  liable  to  third  persons  for  the  mis- 
feasance and  negligence  and  omissions  of  duty  of  his  servant  in  all  cases 
within  the  scope  of  his  employment  So,  there,  the  principal  in  like  manner 
is  liable  to  third  persons  for  the  like  misfeasance,  negligence,  and  omissions 
of  duty  of  his  agent,  leaving  him  to  his  remedy  over  against  the  agent  in  all 
cases  when  the  tort  is  of  such  a  nature  as  that  he  is  entitled  to  compensation. 
The  agent  is  also  liable  to  third  persons  for  his  own  misfeasance  and  positive 
wrongs.  But  he  is  not  liable  to  third  persons  for  his  own  nonfeasance  or 
omissions  of  duty  in  the  course  of  his  employment  His  liability  in  these 
latter  cases  is  solely  to  his  principal.* 

"In  an  action  against  a  principal  for  the  acts  of  his  agent,  he  is  liable  not 
only  for  acts  of  negligence,  but  also  for  willful  and  malicious  acts  done  in  the 
course  of  his  employment  Andrews  American  Law,  860,  quoting  Chicago,  etc., 
V.  West,  125  111.  320,  17  N.  E.  788,  8  Am.  St  Rep.  880,  and  other  authorities. 
In  such  an  action  the  principal  is  liable  only  for  compensatory  damages.  Vicks- 
burg  &  M.  R.  R.  v.  Putnam,  118  U.  S.  545,  7  Sup.  Ct  1, 30  L.  Ed.  257.  But  It  Is  not 
responsible  in  punitive  or  vindictive  damages  or  smart  money  unless  the  prin- 
cipal participated  in  the  wrongful  act  of  its  agents,  expressly  or  impliedly, 
by  its  conduct  authorizing  or  approving  of  it  either  before  or  after  it  was  com- 
mitted- Lake  Shore,  etc.,  v.  Prentice,  147  U.  S.  101,  13  Sup.  Ct  281,  37  L.  Ed. 
97.  'A  corporation,  like  a  natural  person,  may  be  held  liable  in  exemplary 
or  punitive  damages  for  the  acts  of  an  agent  within  the  scope  of  his  employ- 
ment provided  the  criminal  intent  necessary  to  warrant  the  imposition  of 
such  damages  is  brought  home  to  the  corporation.  So  a  railroad  corporation 
cannot  be  charged  with  punitive  or  exemplary  damages  for  the  illegal,  wanton, 
or  oppressive  conduct  of  a  conductor  of  one  of  its  trains  to  a  passenger.'  Id. 
There  is  nothing  in  this  complaint  which  measures  up  to  these  requirements 
as  against  the  Southern  Railway  Company.  Indeed,  in  the  acts  complained 
of,  and  in  its  mode  of  stating  them,  the  averments  of  the  complaint  wholly 
negative  the  idea  that  the  corporation  could  have  participated.  Before  the 
corporation  can  be  held  to  the  same  responsibility  as  Joel  and  Jones,  the  two 
other  defendants,  it  must  be  averred  and  proved  that  their  wanton,  willful, 
and  malicious  acts  were  done  by  its  authority. 

"But  the  plaintiff,  not  content  with  his  claim  against  the  Southern  Railway 
Company  and  his  right  to  obtain  compensation,  seeks  also  damages  at  the 
hands  of  Joel  and  Jones  for  wanton,  willful,  and  malicious  conduct  His 
remedy  as  against  them  is  different  far  more  extensive,  and  requring  a  dif- 
ferent Judgment  There  is  thus  a  controversy  with  the  Southern  Railway 
Company  separable  from  that  with  the  other  defendants,  and  the  cause  is  re- 
movable." 
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On  the  facts  stated,  and  they  are  in  substance  all  the  facts  develc^d 
in  the  testimony,  would  the  court  have  permitted  a  verdict  for  plaintiff 
to  stand  ?  If  not,  then  there  is  no  error  in  directing  a  verdict  R.  R. 
Co.  V.  Powers,  149  U.  S.  43, 13  Sup.  Ct  748,  37  L.  Ed.  642;  Commis- 
sioners V.  Clark,  94  U.  S.  278,  24  L.  Ed.  59 ;  Thompson  v.  Southern  Ry. 
Co.  (C.  C.)  113  Fed.  890;  Patton  v.  Southern  Ry.,  Ill  Fed.  712,  49 
C.  C.  A.  569;  and  numerous  other  authorities.  This  doctrine  is  set- 
tled. 

Most  of  the  reported  cases  refer  to  public  crossings,  or  tracks  used 
as  a  highway,  but  it  will  be  noted  this  spur  does  not  fall  under  either 
head.  Trains  were  not  run  on  it  regularly,  but  frequently  at  irregular 
hours.  The  track  was  the  property  of  the  railway  company,  which  it 
had  the  legal  right  to  use  at  any  and  all  times.  Plaintiff's  intestate  had 
no  legal  right  on  the  track  or  the  trestle.  Notices  had  been  posted  warn- 
ing people  not  to  use  the  track  as  a  walkway,  though  said  notices  were 
down,  and  had  been  for  a  considerable  time.  The  section  master,  it 
was  shown,  had  even  slowed  up  his  car  on  the  trestle  to  allow  a  party 
walking  to  get  by  or  reach  the  safety  booth.  It  was  much  more  con- 
venient for  many  of  the  operatives  living  in  the  village  to  pass  to  and 
from  their  homes  to  the  mill  by  crossing  the  trestle,  but  in  doing  so 
they  used  the  track  with  knowledge  of  the  danger.  The  railway  com- 
pany, while  objecting,  as  evidenced  by  the  fact  that  warning  notices 
had  been  posted,  did  not  churlishly  refuse  to  permit  them  to  do  so. 
Perhaps  there  was  good  reason  for  this.  At  all  events,  it  appears  to 
be  the  fact  Under  such  circumstances,  plaintiff's  intestate  was,  if 
not  a  trespasser,  at  best  a  mere  licensee  to  whom  the  railway  company 
owed  no  duty  except  to  refrain  from  willful  injury.  There  is  no 
evidence  of  such  willful  injury.  Elliott  on  R.  R.'s,  1740;  Louisville 
&  N.  R.  R.  Co.  V.  McClish,  115  Fed.  273,  63  C.  C.  A.  60.  If  this  be  so 
of  a  regular  track,  how  much  more  is  it  of  a  spur  track  over  which 
trains  are  operated  irregularly,  especially  when  this  is  known  to  the 
community.  The  mere  fact  that  persons  living  in  the  neighborhood 
of  a  railroad  track  have  become  accustomed  to  use  it  to  walk  upon  with- 
out objection  on  the  part  of  the  railroad  does  not  aJter  or  change  the 
duty  of  the  railroad  to  such  persons.  It  would  indeed  be  a  harsh  rule 
which  would  protect  from  accident  and  give  damages  to  those  who,  with 
tacit  permission,  for  private  convenience,  go  on  the  property  of  another 
without  being  invited  or  required  to  do  so.  There  is,  however, 
abundant  authority  for  the  rule  laid  down  by  the  Supreme  Court  of 
South  Carolina  in  Haltiwanger  v.  R.  R.  Co.,  64  S.  C.  7,  41  S.  E.  810, 
that  if  one  voluntarily  goes  upon  the  track  of  a  railroad  company  which 
is  in  daily,  and  sometimes  hourly,  use  for  the  transportation  of  its  trains, 
without  legal  authority,  he  becomes  a  trespasser. 

Only  the  case  as  to  the  Southern  Railway  Company  was  removed  and 
on  trial,  and  there  is  no  evidence  of  willful  or  wanton  injury  or  negli- 
gence as  to  it  to  support  a  verdict  for  damages.  A  careful  examination 
of  the  record  discloses  no  error,  hence  the  judgment  of  the  Circuit  Court 
should  be  affirmed.    For  the  reasons  stated,  I  dissent 
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(Circuit  Court  of  Appeals,  Sixth  Circuit    February  8,  190S.) 

No.  1,808. 

L  Blbctbio  Light  CoifPANiss— Injubt    to    Custoiceb— NEOLiaxNos— iNrxs- 

KNCE. 

Where  a  customer  of  an  electric  light  company  wa«  killed,  while  turn- 
ing on  a  light  in  the  house,  by  the  crossing  of  the  primary  and  secondary 
wires  at  the  transformer  in  the  street,  the  Jury,  In  the  absence  of  ex- 
planation, may  Infer  negligence  from  the  happening  of  the  accident, 
though  the  wires  were  properly  Installed,  but  the  court  Is  not  required  to 
■ay  whether  It  should  be  presumed. 

[Ed.  Note. — For  cases  In  point,  see  voL  18,  Cent  Dig.  Electricity,  I  11.] 

%  Same— OONTBIBUTOBT  Nxoliobncb. 

The  question  of  what  kind  of  a  cord  was  connected  with  an  electric 
light  in  a  house,  in  turning  on  which  a  customer  of  the  electric  light  com- 
pany was  killed,  is  immaterial  on  the  question  of  contributory  negli- 
gence, where  any  kind  of  a  cord  that  might  have  been  used  could  not 
have  prevented  the  accident 

t.  Wbongful  Death— Damages— Evidence  of  Eabning  CAPAcrrr. 

In  the  absence  of  better  evidence  as  to  the  earning  capacity  of  deceased. 
In  an  action  for  negligent  killing,  evidence  of  what  he  spent  on  his  family 
is  admissible,  though  this  may  be  overcome  by  evidence  that  he  derived 
It  otherwise  than  from  his  earnings. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  15,  Cent  Dig.  Death,  §  88.] 

4i  Same— INSTBXJGTION. 

An  Instruction,  In  an  action  for  the  damages  resulting  to  the  widow 
and  children  of  deceased  from  his  death,  as  authorized  by  the  statutes  of 
Tennessee,  held  to  keep  within  the  rules  and  fairly  set  forth  the  elements 
to  be  considered,  as  determined  by  the  Supreme  Court  of  that  state  in 
construing  such  statutes. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

E.  E.  Wright,  for  plaintiff  in  error. 
Bell,  Terry  &  Bell,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  On  May  19,  1903,  J.  J.  Letson,  a 
resident  of  Memphis,  Tenn.,  was  instantly  killed  by  an  electric  shock 
received  while  turning  on  a  16  candle  power  incandescent  lamp  in  the 
basement  of  his  house.  The  lamp  was  a  portable  one,  being  attached 
to  a  cord.  The  deceased  had  been,  since  September  7,  1901,  a  patron 
of  the  Memphis  Consolidated  Gas  &  Electric  Company,  which  had  con- 
tracted to  furnish  him,  for  illuminating  purposes,  with  a  current  of 
104  volts  to  supply  twenty  16  candle  power  incandescent  lamps.  Such 
a  current  is  not  regarded  as  dangerous  to  human  life.  Under  the 
method  in  use,  this  harmless  current  was  obtained  by  passing  the  ini- 
tial dangerous  current  of  approximately  2,300  volts  from  the  primary 
wire  into  a  transformer  located  on  a  pole  in  the  street  near  Mr.  Letson's 
house,  where  it  was  reduced  to  104  volts  and  transmitted  into  the  resi- 
dence by  the  secondary  wire.  An  examination  made  shortly  after  the 
accident  disclosed  the  fact  that  the  primary  wire  had  become  crossed 
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with  the  secondary  wire  on  the  outside  of  the  transformer,  the  insula- 
tion had  worn  off,  an  electrical  contact  or  "cross"  had  been  established,, 
and  the  current  of  approximately  2,300  volts  was  being  transmitted 
directly  into  the  residence  without  passing  through  the  transformer 
at  all.  This  current  was  of  such  deadly  intensity  that  no  method  of 
insulation  ordinarily  used  in  residences  would  protect  one  attempting 
to  use  it  for  lighting  purposes.  Mr.  Letson,  having  occasion  to  use 
the  lamp,  seized  it  at  the  socket  and  turned  the  button,  and  the  current 
passed  through  his  body,  killing  him  instantly.  A  neighbor  who  was 
present  and  attempted  to  release  him  was  shocked  and  slightly  burned. 
The  suit  was  brought  under  the  Tennessee  statute  by  the  widow,  on 
behalf  of  herself  and  infant  son.  The  electric  company  was  charged 
with  negligence  in  permitting  the  deadly  current  to  pass  into  the  resi- 
dence of  the  deceased.  The  jury  returned  a  verdict  for  $13,750.  We 
shall  consider  such  of  the  assignments  of  error  as  seem  material.  They 
may  be  grouped  under  three  heads:  First,  those  relating  to  the  charge 
of  negligence,  and  the  nature  of  the  proof  required  to  sustain  it ;  sec- 
ond, those  growing  out  of  the  defense  of  contributory  negligence; 
and,  third,  those  concerning  the  measure  of  damages. 

1.  The  declaration  charged  the  defendant  in  three  counts  with  neg- 
ligence in  permitting  a  dangerous  and  deadly  current  of  electricity  to 
pass  into  the  house  of  the  plaintiff's  intestate:  First,  by  negligently 
installing  its  wires  (in  connection  with  the  transformer)  and  defectively 
insulating  them,  so  that  the  primary  and  secondary  wires  were  permit- 
ted to  come  into  contact ;  second,  by  so  negligently  conducting  its  elec- 
tric light  plant  as  to  permit  such  current  to  so  pass ;  and,  third,  by  so 
negligently  conducting  itself  that,  by  means  of  defective  wiring,  in- 
sulation, and  apparatus,  it  permitted  such  current  to  so  pass.  The  de- 
fendant denied  any  negligence,  averring  that  the  accident  was  due  to 
the  negligence  of  the  plaintiff's  intestate.  The  testimony  of  the  plain- 
tiff conclusively  showed  that  the  cause  of  the  accident  was  the  contact 
or  "cross"  between  the  primary  and  secondary  wires,  and  tended  to 
show  that  this  was  due  to  the  defective  installation  of  the  transformer, 
the  wires  being  improperly  located  with  reference  to  one  another,  and 
one  left  so  loose  that  it  naturally  crossed  the  other.  The  defendant  at- 
tempted to  meet  this  by  showing  it  had  installed  the  transformer  in  the 
usual  and  proper  way,  that  used  by  other  electric  light  companies  and 
regarded  by  experts  as  safe ;  but  here  it  stopped.  Conceding  that  the 
"cross"  existed,  it  made  no  effort  to  explain  how  it  happened,  or  to 
show  that  some  cause  for  which  it  was  not  responsible  had  brought 
about  the  contact.  Obviously,  the  "cross"  was  in  itself  a  negligent  con- 
dition of  the  wires,  because  it  exposed  customers  within  reach  to  the 
risk  of  serious,  and  probably  fatal,  injury.  Such  being  the  nature  of 
the  testimony,  the  court  charged  the  jury  as  follows: 

"You  may  also  and  you  should  look  at  the  fact  that  the  accident  occurred, 
the  fact  that  the  wires  confessedly  did  come  together,  and  cause  this  acci- 
dent, as  the  fact  and  circumstance  in  this  case  in  determining  whether  there 
was  any  negligence.  It  is  not  sufficient  In  itself —  Well,  I  don't  say  that — 
It  is  for  you  to  say  whether  or  not,  from  the  nature  and  character  of  this 
accident,  from  the  nature  and  character  of  these  structures,  from  the  condi- 
tion and  circumstances  that  surrounded  the  particular  cause  of  happening 
of  the  accident,  waa^  of  itself,  sufficient  to  infer  negligence  in  the  origliial 
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structure.  It  may  op  may  not  It  la  a  question  for  the  Jury  to  determine, 
and  you  are  to  look  at  the  happening  of  the  accident  as  a  fact  In  the  case, 
just  as  you  look  at  all  the  other  facts,  the  opinion  of  the  expert  witnesses, 
the  description  of  the  structure  by  the  people  who  made  it,  the  description 
as  It  was  found  at  the  time  of  the  accident  and  Immediately  afterwards,  and 
you  are  to  take  the  fact  that  the  accident  did  happen,  along  with  all  the 
other  facts  and  circumstancea^  and  say  whether  or  not  it  Is  a  proper  and  rea- 
sonable Inference  to  draw  from  the  accident  Itself  that  it  was  negligently 
constructed,  or  whether  the  accident  was  of  such  a  character  that  the  contact 
might  have  taken  place  without  any  negligence  In  the  original  construction 
and  maintenance  of  the  wire. 

•*Now,  I  am  going  to  Illustrate  that  point  to  you  by  telling  you  of  an  ex- 
perience of  my  own  in  relation  to  this  question.  I  was  sitting  on  the  same 
bench  in  the  trial  of  a  case  with  Mr.  Justice  Brown,  now  of  the  Supreme  Court 
of  the  United  States,  when  he  was  a  district  Judge,  and  the  question  came  up 
as  to  when  a  Jury,  op  a  trier  of  the  facts,  or  a  court,  in  submitting  a  question 
to  the  Jury,  would  be  forced  to  infer  from  the  accident  Itself  that  there  had 
been  negligence,  and  Illustration  was  made  of  two  railroad  trains  upon  a 
single  track  coming  into  collision.  I  made  the  suggestion  that  that  was  of 
itself  conclusive  evidence  of  the  fact  that  there  was  negligence  somewhere 
for  which  the  company  was  liable  to  the  passengers;  that  two  trains  could 
not  come  into  collision  on  the  track  of  a  railroad  company  without  negligence 
on  the  part  of  the  company  somewhere,  no  matter  whether  we  know  where  it 
was  or  not.  Mr.  Justice  Brown  said  he  did  not  agree  to  that,  because  he 
said  some  third  party  might  come  and  throw  a  switch  in  such  a  way  that 
the  company  would  not  be  liable  for  it  That  Is  one  way  it  might  happen. 
There  might  be  such  a  structure  of  the  grades  that  a  train  might  get  away 
without  negligence  on  the  part  of  the  company,  and  might  run  away  and  go 
downgrade  and  go  on  the  track  and  make  it,  and  he  went  on  to  suggest  cer- 
tain contingencies  that  might  happen  that  would  show  that  it  was  not  a 
conclu^iive  evidence  of  negligence  that  the  collision  had  taken  place.  Now, 
we  had  that  suggestion  here  by  one  of  the  witnesses  In  relation  to  this  acci- 
dent. He  said  somebody  might  have  climbed  on  this  pole  and  put  his  wires 
together,  and  It  is  not  impossible  to  imagine  that  some  enemy  of  Letson  that 
wanted  to  kill  him  might  go  up  there  and  put  them  together  Just  for  the  very 
purpose  of  killing  him.  But,  gentlemen  of  the  Jury,  you  are  not  to  deter- 
mine the  question  from  mere  Imagination  of  what  might  have  been  done. 
There  must  be  in  the  proof  Itself  some  suggestion  of  such  a  contingency  as 
would  relieve  the  inference  of  negligence  that  you  might  otherwise  draw  from 
the  happening  of  the  accident  Itself. 

"It  is  the  duty  of  the  defendant  company,  where  an  accident  happens  from 
which  the  Jury  would  be  forced  to  infer  negligence.  It  is  the  duty  of  the  de- 
fendant company  to  show  to  you  such  facts  and  circumstances  as  would  show 
that,  notwithstanding  that  negligence,  notwithstanding  that  Inference,  there 
was  in  this  particular  case  such  circumstances  as  would  relieve  the  accident 
of  the  inference  that  you  would  otherwise  draw  about  the  negligence.  I  don't 
mean  that  the  burden  of  proof  is  on  the  defendant  company  to  show  that  It 
was  guiltless  of  negligence;  that  is  not  what  I  mean.  The  burden  is  on 
the  plaintiff  to  show  that  it  was  guilty  of  negligence ;  but  you,  in  determining 
this  question,  as  to  how  much  importance  you  are  to  attach  to  the  accident 
Itself  as  proof  of  the  negligence,  you  are  to  look  at  whether  op  not  the  facts 
and  circumstances  of  the  case  have  shown  anything  to  indicate  that  the  acci- 
dent could  have  happened  without  negligence ;  for  Instance,  if  a  great  storm 
bad  been  shown,  a  cyclone,  or  a  wind  blowing  that  had  disarranged  these 
wires,  that  had  disarranged  the  cross-arms,  that  had  brought  the  poles  and 
sti'uctures  together  through  some  violent,  through  some  extraordinary  and 
unusual,  wind  and  storm,  and  things  like  that  If  that  was  indicated  in  this 
proof,  you  would  be  Justified  in  saying  that  the  happening  of  the  accident 
didn't  indicate  it" 

The  charge  is  criticised,  first,  because  it  applies  the  rule  of  res  ipsa 
loquitur,  and,  second,  because  it  does  not,  but  leaves  the  jury  free  to 
do  as  it  sees  fit — apply  the  rule  or  not.    It  is  urged  that  the  rule  is  not 
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applicable,  but  if  it  is,  the  court  must  say  so,  and  not  leave  the  matter 
to  the  jury.  This  criticism  does  not  appeal  to  us.  We  think  the  court 
dealt  generously  with  the  defendant  No  rigid  rule  of  presumptive 
gnilt  was  applied,  but  after  the  inferences  naturally  to  be  drawn  from 
certain  facts  had  been  explained,  the  jury  was  left  free  to  determine, 
from  all  the  circumstances  of  the  case,  whether  the  defendant  had  been 
guilty  of  negligence  or  not.  This  was  not  a  case  where  the  court  was 
obliged  to  say  whether,  from  the  mere  fact  of  the  accident,  negligence 
should  be  presumed.  In  Kearney  v.  London,  etc.,  Ry.  Co.,  L.  R.  6  Q. 
B.  759,  it  was  held  that  negligence  might  be  inferred  from  the  fact  that 
a  brick  fell  from  the  pier  of  a  railroad  bridge  without  any  assignable 
cause.  The  brick  struck  and  injured  the  plaintiff,  who  was  passing 
along  a  highway  underneath  the  bridge.  This  presumption  was  based 
upon  the  duty  of  the  railroad  company  to  keep  the  bridge  in  repair,  and 
to  inspect  it  from  time  to  time  to  ascertain  whether  the  brick  work  was 
secure.  But,  in  the  present  case,  the  cause  of  the  "fall  of  the  brick" 
is  shown.  It  was  the  "cross"  between  the  wires  that  sent  the  deadly 
current  into  the  house.  The  wires  were  out  of  repair.  The  contention 
of  the  company  amounts  to  this:  that  if  the  wires  were  properly  in- 
stalled it  cannot  be  held  responsible  for  their  being  out  of  repair,  unless 
it  is  proved  they  got  out  of  repair  through  its  fault.  But  this  loses 
sight  of  the  duty  of  the  company  not  only  to  make  the  wires  safe  at 
the  start,  but  to  keep  tliem  so.  They  must  not  only  be  put  in  order, 
but  kept  in  order.  The  obligation  is  a  continuing  one.  The  safety 
of  patrons  and  public  permits  no  intermission.  Constant  oversight 
and  repair  are  required  and  must  be  furnished.  Customers  who  con- 
tract for  a  harmless  current  to  light  their  houses  are  entitled  to  rely 
on  such  inspection  and  repair  as  will  effectually  guard  them  against 
a  dangerous  current.  They  cannot  guard  themselves.  Any  attempt 
to  do  so  would  expose  them  to  immediate  peril.  They  must  take  and 
use  the  current  on  trust,  relying  upon  the  protection  of  the  company. 
In  view  of  this,  when  a  deadly  current  enters  a  customer's  house  and 
kills  him,  it  is  not  too  much  to  call  upon  the  company  to  explain  the 
existence  of  the  defect  which  caused  the  tragedy.  If  attributable  to 
some  force  which  the  company  could  not  foresee  and  guard  against,  it 
should  not  be  held  culpable.  But  an  unexplained  defect  is  a  blamable 
one.  A  company  which,  for  purposes  of  gain,  creates  or  carries  a 
deadly  current,  must  take  care  of  it,  and  if  it  gets  away  because  the 
wires  are  out  of  order,  and  enters  a  residence  and  kills  a  customer  with- 
out any  fault  on  his  part,  negligence  is  presumed,  and  the  company  is 
bound  to  exculpate  itself.  Griffin  v.  United  Electric  Light  Co.,  164 
Mass.  492,  41  N.  E.  675,  32  L.  R.  A.  400,  49  Am.  St.  Rep.  477 ;  Clarke 
V.  Nassau  Electric  R.  Co.  (Sup.)  41  N.  Y.  Supp.  78 ;  Dwyer  v.  Buffalo 
General  Electric  Co.  (Sup.)  46  N.  Y.  Supp.  874;  Wolpers  v.  Electric 
Light  &  Power  Co.  (Sup.)  86  N.  Y.  Supp.  845 ;  Fitzgerald  v.  Edison 
Electric  Co.,  200  Pa.  540,  50  Atl.  161,  86  Am.  St.  Rep.  732 ;  Snvder  v. 
Wheeling  Electrical  Co.,  43  W.  Va.  661,  28  S.  E.  733,  39  L.  R.  A.  499, 
64  Am.  St.  Rep.  922 ;  Thomas  v.  Electrical  Co.,  64  W.  Va.  395,  46 
S.  E.  217;  Haynes  v.  Gas  Co.,  114  N.  C.  203,  19  S.  E.  344,  26  L.  R.  A. 
810,  41  Am.  St.  Rep.  786;  Clements  v.  Electric  Light  Co.,  44  La. 
Ann.  695,  11  South.  51,  16  L.  R.  A.  43,  32  Am.  St.  Rep.  348;  Hebert 
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V.  Lake  Charles,  etc.,  Waterworks  Co.  (La,  1903)  35  South.  731,  64 
L.  R.  A.  101 ;  Denver  Electric  Co.  v.  Lawrence,  31  Colo.  301,  73  Pac. 
39 ;  McLaughlin  v.  Louisville  Electric  Light  Co.,  100  Ky.  173,  37  S.  W. 
851,  34  L.  R.  A.  812;  City  of  Owensboro  v.  Knox's  Adm'r,  76  S.  W. 
191,  25  Ky.  Law  Rep.  680;  Gilbert  v.  Duluth  General  Electric  Co. 
(Minn,  1904)  100  N.  W.  653 ;  Newark  Electric  Light  &  Power  Co.  v. 
Garden,  78  Fed.  74,  23  C.  C.  A.  649,  37  L.  R.  A.  726 ;  May  v.  Burdette, 
9  Q.  B.  R,  101 ;  Fletcher  v.  Rylands,  L.  R.  1  Ex.  265,  279 ;  Scott  v. 
Docks  Co.,  3  Hurl.  &  C.  696 ;  Kearney  v.  London,  etc,  Ry.  Co.,  L.  R. 
6  Q.  B.  769,  762. 

2.  The  defendant  contended  that  the  plaintiff's  intestate  was  guilty 
of  contributory  negligence  in  using,  in  connection  with  the  portable 
lamp  which  he  was  turning  on  when  killed,  a  cord  such  as  is  ordinarily 
used  in  residences  for  pendent  lights,  and  which  had  not  been  inspected 
before  the  current  was  turned  on.  The  current  was  turned  on  Septem- 
ber 7,  1901,  and  the  accident  occurred  May  19,  1903.  The  inspection 
of  fixtures  was  made  by  one  Cleary.  The  testimony  was  conflicting 
upon  the  point  whether  this  portable  light  was  inspected  or  not,  and 
the  court  submitted  the  question  to  the  jury.  Cleary  testified,  under 
objection,  that  the  kind  of  cord  used  on  this  lamp  was  in  common 
use  in  Memphis  for  that  purpose.  It  was  conceded  that  it  would  carry 
safely  a  current  of  104  volts,  which  was  all  that  was  contracted  for,, 
and,  anyhow,  the  testimony  was  all  to  the  effect  that  such  a  current  was 
harmless  to  human  life.  The  proof  also  made  it  clear  that,  no  matter 
what  kind  of  cord  had  been  used,  the  current  of  2,300  volts  would  have 
been  fatal  to  Mr.  Letson  when  he  grasped  the  lamp  the  way  he  did  and 
turned  on  the  light.  In  view  of  this,  the  action  of  the  court  relied  on 
for  reversal  (if  it  was  erroneous,  which  it  is  unnecessary  to  determine) 
could  have  had  no  effect  upon  the  verdict,  and  hence  was  harmless. 

In  Denver  Electric  Co.  v.  Lawrence,  31  Colo.  301,  73  Pac.  39,  a 
young  man,  while  turning  on  an  incandescent  light  in  his  father's 
house,  received  a  shock  which  seriously  injured  him.  This  resulted 
from  a  defect  in  the  transformer,  whereby  a  dangerous  current  was 
carried  into  the  house.  Respecting  the  effort  of  the  company  to  show 
that  the  plaintiff  turned  on  the  light  improperly,  and  thus  by  his  negli- 
gence contributed  to  his  injury,  the  court  said  (page  307,  31  Colo.,  page 
39,  73  Pac) : 

"The  fact  that  the  interior  fixtures  may  have  been  out  of  repair  cannot  re- 
lieve the  company  of  the  responsibility  it  owes  to  the  public,  and  owed  to  the 
plaintiff,  to  not  permit  a  deadly  current  of  electricity  to  enter  the  house,  if 
within  its  power  to  prevent. 

In  Gilbert  v.  Duluth  General  Electric  Co.  (Minn.  1904),  100  N.  W. 
653,  the  plaintiff's  intestate  was  killed  while  turning  on  an  electric  light 
in  his  bathroom.  His  death  was  caused  by  an  excessive  current  which 
entered  the  house  by  a  "cross"  between  the  primary  and  secondary 
wires,  so  the  case  was  similar  to  that  before  us.  Respecting  the  con- 
tention that  the  house  fixtures  were  defective,  and  therefore  the  de- 
ceased was  guilty  of  contributory  negligence,  the  court  said : 

"We  are  of  the  opinion  this  contention  cannot  be  sustained.  House  fixtures- 
are  not  constructed  with  a  view  of  connecttng  wires  with  death-dealing  cnr* 
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rents.  It  appears  from  the  record  secondary  wires  ordinarily  carry  a  voltage 
of  but  100,  or  one-flfth  the  amount  of  a  deadly  current,  and  one  twenty-second 
part  of  the  voltage  which  the  evidence  tends  to  ehow  passed  over  the  wire  in 
question  and  through  the  body  of  the  deceased.  The  deceased  was  not  an 
electrical  expert,  and,  unlike  appellant,  he  was  not  engaged  in  a  business 
which  charged  him  with  special  knowledge  in  the  premises.  We  cannot  say 
he  was  guilty  of  negligence  In  not  anticipating  that  primary  and  secondary 
wires  might  become  crossed  in  the  streets,  and  that  it  was  his  duty  to  take 
precautions  to  guard  against  danger  therefrom.** 

Under  the  charge,  which  it  is  unnecessary  to  quote,  the  jury  may 
have  found  either  that  the  cord  had  been  inspected  and  approved,  or. 
if  not,  that  it  would  have  made  no  difference  whether  it  or  another  kind 
of  cord  was  in  use ;  in  other  words,  that  the  nature  of  the  fixture  had 
nothing  to  do  with  the  accident ;  that  the  deadly  current  would  have 
killed  Mr.  Letson  when  he  came  in  contact  with  the  brass  cap  of  the 
lamp,  no  matter  what  kind  of  cord  was  attached. 

3.  The  remaining  assignments  relate  to  the  testimony  admitted  and 
the  charge  given  respecting  the  measure  of  damages.  The  deceased 
was  a  contractor,  39  years  old,  of  good  habits,  industrious,  devoted  to 
his  family,  and  what  is  called  a  "good  provider."  He  left  a  widow,  and 
a  son  about  nine  years  old.  No  witness  was  introduced  who  was  able 
to  state  just  what  his  income  was,  but  testimony  was  admitted  tending 
to  show  his  occupation,  his  industry,  and  his  mode  of  life,  from  which 
it  appears  that  he  was  in  the  habit  of  spending  on  his  family  between 
$2,000  and  $2,500  a  year.  It  is  urged  this  was  error,  but  we  do  not 
think  so.  The  testimony  was  admitted  in  default  of  better  proof  of 
his  earning  capacity.  If  a  man's  income  is  limited  to  his  earnings, 
if  he  spends  only  what  he  earns,  then,  when  you  show  what  he  spends, 
you  furnish  data  for  estimating  what  he  earns,  and  that  was  what  was 
done,  and  the  best  that  could  be  done,  in  this  case. 

Many  exceptions  were  taken  to  the  charge  of  the  court.  It  was  not 
brief,  neither  is  counsel's  criticism.  We  have  carefully  read  and  con- 
sidered both.  It  seems  that  the  Supreme  Court  of  Tennessee  has  not 
always  been  consistent  in  its  construction  of  the  statutes  regulating  ac- 
tions of  this  kind.  From  time  to  time  it  has  modified  and  altera!  its 
views ;  so  it  was  deemed  necessary,  in  the  recent  case  of  Davidson  v. 
Severson,  109  Tenn.  672,  72  S.  W.  967,  to  review  elaborately  its  many 
decisions,  for  the  purpose  of  ascertaining  and  stating  clearly  and  con- 
cisely what  the  law  now  is.  Counsel  agree  that  the  court  below  differed 
from  both  of  them  in  a  view  he  expressed  of  the  nature  of  the  action, 
but  counsel  for  the  plaintiff  below  insists  the  error  was  favorable  to 
the  defendant.  We  agree  to  this.  It  is  unnecessary  to  repeat  all  that 
was  said  generally  on  the  subject  of  damages.  The  material  inquiry 
is  whether  the  court  laid  down  the  right  rules  for  the  guidance  of  the 
jury,  correctly  stating  the  elements  of  damage  to  be  considered.  We 
think  the  charge,  taken  as  a  whole,  stated  the  law  properly,  with  entire 
fairness  to  the  defendant.  Portions  which,  detached  from  the  context, 
might  seem  to  be  misleading,  are  qualified  or  corrected  by  what  suc- 
ceeds. Thus,  early  in  the  charge,  the  court  made  a  quotation  from 
the  case  of  Baltimore  &  Potomac  Railroad  Co.  v.  Mackey,  157  U.  S. 
72,  93,  15  Sup.  Ct  491,  39  L.  Ed.  624,  which  the  defendant  below  in- 
sists amounted  to  an  instruction  that  the  jury  might  consider  the  de- 
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pendence  of  the  beneficiaries  on  the  deceased,  for  the  purpose  of  en- 
hancing the  damages.  But  later,  when  the  court  came  to  lay  down  the 
rules,  the  jury  was  pointedly  instructed  that  the  plaintiff  and  her  son 
were  only  entitled  "to  such  a  fair  and  temperate  sum  of  money  as 
would  compensate  them  for  the  loss  of  the  husband  and  the  father." 
All  sentimental  considerations  were  carefully  excluded,  and  the  jury 
was  restricted  to  an  estimate  of  a  pecuniary  compensation  for  the 
pecuniary  loss  they  had  sustained.  Under  the  Tennessee  statute,  the 
widow  and  son  were  entitled  to  recover  the  damages  resulting  to  them 
from  the  death  of  the  husband  and  father.  The  measure  of  this  was 
the  value  to  them  of  the  life  lost.  Estimated  in  money,  it  was  what 
his  life  was  worth  as  a  prospective  producer  of  money,  and,  under  the 
charge  as  given,  it  was  worth  no  more  in  that  sense  to  the  widow  and 
son  than  it  would  have  been  to  the  estate ;  indeed,  if  anything,  it  was 
worth  less.  Counsel  for  the  plaintiff  in  error,  after  quoting  the  rules 
laid  down  in  Davidson  v.  Severson,  says : 

"The  rules  referred  to  for  the  determination  of  the  pecuniary  loss  to  the 
widow  and  children  embrace  only  the  pecuniary  value  of  the  life  of  the  de- 
ceased, to  be  determined  upon  the  consideration  of  his  expectancy  of  life,  his 
age  and  condition  of  health  and  strength,  his  capacity  for  earning  money 
through  skill  in  art,  trade,  profession,  occupation,  and  business,  and  his  per- 
sonal habits  as  to  sobriety  and  Industry ;  all  modified,  however,  by  the  fact 
that  the  expectancy  of  life  is  at  moat  only  a  probability  based  upon  experience, 
and  also  by  the  fact  that  the  earnings  of  the  same  individual  are  not  always 
uniform." 

Conceding  this  to  be  a  fair  summary  of  the  law  as  it  stands,  we  con- 
tent ourselves,  for  purpose  of  comparison,  with  quoting  the  language 
complained  of,  believing  it  kept  well  within  the  rules  and  fairly  set 
forth  the  elements  to  be  considered : 

**ObviouBly  there  are  no  such  scales  with  which  a  Jury  may  measure  the  dam- 
ages to  a  widow  and  son  for  the  loss  of  the  husband  and  father.  Sentimentally 
considered,  and  if  you  were  allowed  to  fix  any  damages  to  assuage  their  mental 
sufferings  by  reason  of  the  loss,  there  is  not  money  enough  in  the  banks  to  pay 
such  damages.  But  the  law  does  not  allow  you  to  proceed  upon  any  such 
theory.  It  is  simply  a  pecuniary  compensation  for  the  pecuniary  loss  they 
have  sustained.  But  the  jury  is  not  left  without  some  guidance  of  facts  to 
enable  them  to  determine  what  would  be  fair,  reasonable,  and  temperate  com- 
pensation. There  Is  the  age  of  the  plaintiff  to  begin  with.  The  law  does  not 
allow  you  to  take  a  pencil  and  tablet  and  calculate  by  multiplication  the 
amount  of  his  yearly  income  by  the  number  of  years  of  his  expectancy.  Now 
the  proof  here  is  that  this  man  was  d9  years  old,  and  you,  as  men  of  ordinary 
affairs,  will  know  about  how  long  a  man  39  years  old  may  be  expected  to 
live.  .Now  it  would  be  quite  an  easy  thing,  If  Mr.  Letson  was  satisfactorily 
proved  to  have  earned  $2,000  or  $2,500  a  year,  to  take  a  tablet  and  set  down 
and  count  up  how  many  years  he  had  left  of  his  life  expectancy,  and  multiply 
that  by  2,000,  and  find  that  sum  of  money.  But  obviously  that  is  not  Just,  be- 
cause Mr.  Letson  may  sometimes  not  earn  his  $2,000.  He  may  be  sick  some- 
times. As  he  grows  old  he  may  have  less  earning  capacity,  and  there  are 
thousands  and  thousands  of  contingencies  that  come  up  which  will  make  it 
utterly  impossible  for  you  to  say  that  he  will  uniformly  during  that  whole 
time  earn  $2,000  or  $2,500  a  year ;  and  therefore  the  law  does  not  allow  you 
to  start  out  with  a  calculation  of  that  kind,  any  more  than  it  allows  you  to 
sit  down  and  say,  each  one  of  you,  how  much  you  think  he  ought  to  have,  and 
add  it  together  and  divide  it  by  12.  That  is  a  mathematical  calculation  that 
the  law  does  not  allow  because  it  is  a  mathematical  calculation,  because  the 
nature  of  the  case  is  euch  that  you  cannot  very  well  set  down  and  find  on  one 
tide  the  debit  and  on  the  other  side  the  credit,  and  render  a  verdict  accord- 
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Ingly.  'Ton  cant,  from  the  nature  of  the  circumstances  and  Inquiry,  determine 
what  you  are  to  start  with  on  one  side,  and  what  you  are  to  deduct  on  the 
other  side ;  and  therefore  the  law  only  allows  you  to  look  at  this  question  of 
damage  and  expectancy  as  a  substantive  fact  in  the  case,  to  see  what  kind  of 
man  he  was,  whether  young  or  old,  and  what  was  the  value  of  that  particular 
man  in  life.  And  then  it  allows  you  to  look  at  his  earning  capacity  in  the  same 
way.  What  was  his  capacity  in  business?  what  kind  of  money  did  he  earn? 
and  what  kind  of  man  was  he  about  earning  money?  so  as  to  determine,  the 
best  you  may,  the  value  of  his  particular  life  to  his  widow  and  son.  Such 
multiplication  as  that  does  not  aCtord,  and  the  jury  is  not  allowed  to  use  it 
as,  a  basis  of  their  calculations  at  all,  for  the  reason  that  it  is  impossible,  on 
the  other  side,  to  estimate  by  calculation  any  deductions  for  loss  of  time  at 
work,  by  sickness,  or  any  contingencieB  of  human  life,  that  prevent  a  man  from 
earning  every  day  of  his  life  all  that  his  earning  capacity  woald  Justify. 
Therefore  it  is  that  all  the  use  you  can  make  of  the  exi)ectancy  is  that  a  man 
of  Mr.  Letson's  age  would  live  about  29  or  30  years.  Of  course.  If  he  were 
older  or  if  he  were  younger,  other  conditions  being  equal,  you  could  not  give 
the  widow  and  children  of  an  old  man  who  was  nearer  the  grave  the  same 
sum  of  money  that  you  would  a  younger  man.  Next,  the  Supreme  Court  of  the 
United  States  mentions  the  man*s  health,  which,  of  course,  is  an  important 
element  in  the  proof,  as  an  unhealthy  and  sickly  man's  life  would  not  be  worth 
as  much  to  the  widow  and  children  in  a  pecuniary  sense  as  the  life  of  one  who 
was  in  good  health.  The  next  is  the  element  of  his  strength  and  his  capacity 
to  earn  money.  You  take  into  consideration  the  man's  earning  capacity.  In 
determining  that,  of  course,  the  amount  of  money  that  he  does  earn,  if  It  \a 
in  proof  before  you,  ia  an  important  element  of  consideration ;  but  it  is  not 
necessary  that  he  should  show  a  fixed  Income  in  order  to  show  an  earning  ca- 
pacity. It  is  what  he  is  capable  of  earning  that  enters  into  the  calculation, 
rather  than  what  he  actually  earns  in  fact.  What  he  actually  earns  in  fact 
may  be  a  demonstration  of  his  earning  capacity,  and  yet  it  may  be  more  than 
he  actually  earns.  It  is  not  impossible  that  his  fair  and  reasonable  earning 
capacity  might  be  less  than  he  earns,  in  fact  under  exceptional  circumstanced- 
such  as  favoritism,  for  instance.  So  the  Jury  looks  to  the  man's  strength  and 
earning  capacity  as  an  element  in  their  calculation.  In  determining  this  ques- 
tion, you  may  look  at  any  fact  or  circumstance  in  the  proof  that  tends  to  show 
what  it  was.  Some  objection  has  been  made  in  this  case  that  no  earning  ca- 
pacity has  been  shown  except  by  showing  the  mode  of  living,  and  it  is  said  that 
the  man  may  have  been  living  on  other  people's  money  and  not  on  his  earnings, 
because  it  Is  said  that  he  had  recently  gone  through  the  bankruptcy  court, 
showing  that  he  was  a  man  who  had  been  in  debt  All  these  circumstances 
you  are  to  consider  for  what  they  may  be  worth  in  your  opinion  in  determin- 
ing what  the  man's  earning  capacity  was  to  support  his  wife  and  children. 
If  he  did,  as  a  matter  of  fact  support  his  wife  and  children  in  a  particular 
style,  you  may  consider  that  fact  in  determining  wliat  his  earning  capacity 
waa  If  you  should  see  that  he  got  the  money  from  other  sources  than  from 
his  own  efforts  and  his  own  earnings  or  income,  that  would  be  a  matter  also 
to  be  determined.  But  In  the  absence  of  proof  that  he  had  other  sources  of 
income  from  which  to  support  his  family,  you  would  be  authorized,  I  should 
think,  to  infer  from  the  fact  that  he  supported  his  family  in  a  particular  style 
that  his  earning  capacity  was  equal  to  that  task,  in  making  this  estimate  of 
damages  to  be  allowed  his  widow  and  son.  Certainly  what  they  have  lost 
by  his  death  is  that  which  they  received  through  his  life.  And,  then,  you 
may  look  to  his  family,  in  its  condition  of  dependence  upon  him.  If  such  was 
a  fact  So,  gentlemen  of  the  Jury,  you  look  to  all  the  facts  and  circumstances 
in  this  man's  condition,  such  as  thof^e  which  have  been  indicated,  and  similar 
circumstances  that  may  appear  in  the  proof,  whatever  they  are,  and  estimate^ 
as  best  you  may,  the  value  of  the  man's  life  to  his  widow  and  son." 

The  judgment  is  affirmed. 
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WICOMICO  COUNTT  COM'RS  et  al.  T.  BANCROFT. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  21,  1905.) 

No.  6ia 

1.  Re8  Judicata— Pebsons  Concluded  bt  Judoment— Bondholdebs  ov 
Railboad  Coupany. 

A  question  as  to  the  liability  of  the  property  of  a  railroad  company  to 
taxation,  decided  in  a  suit  to  which  the  company  was  a  party.  Is  not 
res  Judicata  as  against  holders  of  mortgage  bonds  of  the  company,  pre- 
ylously  Issued,  where  no  one  representing  the  mortgage  Interest  was  a 
party. 

2i  Taxation— Suit  to  Enjoin  Enfobcement— Intebest  ot  Complainant. 

A  holder  of  mortgage  bonds  of  a  railroad  company  has  such  an  inter- 
est in  its  property  as  entitles  him  to  maintain  a  suit  to  enjoin  its  illegal 
taxation,  where  a  proper  showing  is  made  of  the  refusal  of  the  mort- 
gage trustee  to  prosecute  such  suit 

[Ed.  Note. — Persons  entitled  to  injunction  restraining,  or  damages  f6r 
wrongful  enforcement  of,  tax,  see  note  to  Bayles  ▼.  Dunn,  54  C  CL  A. 
650.] 

8L  Same— Statutobt  Exemption  ot  Railboad  Compant— Effect  of  Reob- 

QANIZATION    UNDEB   MABTLAND    STATUTE. 

Code  Md.  1888,  art  23,  §§  187,  188,  which  pi:ovide  that  on  the  sale  of 
any  railroad  under  a  mortgage  the  purchaser  shall  be  authorized  to 
form  a  corporation  to  own  and  operate  such  railroad,  which  shall  "pos- 
sess all  the  powers,  rights,  immunities,  prlyileges  and  franchises  in  re- 
spect to  such  railroad,  and  in  respect  to  the  real  and  personal  property 
appertaining  to  the  same  which  were  possessed  or  enjoyed  by  the  cor- 
poration which  owned  or  held  such  railroad  previous  to  such  sale"  un- 
der Its  charter  or  any  statute  of  the  state,  are  broad  enough  to  pass  to 
Vie  reorganized  company  an  exemption  from  taxation  for  a  term  of  years 
conferred  upon  the  ori^nal  company  by  a  special  statute,  the  word  '*im- 
munities"  being  an  apt  term  to  express  the  intention  of  the  Legislature 
that  an  exemption  from  taxation  should  be  Included  in  the  rights  vest- 
ing in  the  new  company. 

4L  Fedebal  Coubts— Following  State  Decisions— Constbuction  of  Stat- 
utes. 

A  federal  court  is  not  bound  to  follow  the  construction  placed  upon  a 
state  statute  by  the  local  courts  in  a  suit  involving  rights  under  the 
statute  which  accrued  prior  to  such  construction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13,  Cent  Dig.  Courts,  S  957. 

State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Wilson 
T.  Perrin,  11  C.  C.  A.  71;   Hite  v.  Hite,  29  C.  C.  A.  553.] 

&  Constitutional  Law— Impaibment  of  Contbaot— Exemption  fbom  Taxa- 
tion. 

Where,  by  special  act  of  the  Legislature  of  a  state,  a  railroad  company 
Is  exempted  from  state,  county,  and  municipal  taxation  for  a  term  of 
years,  such  grant  creates  a  contract  between  the  state  and  the  company,, 
and  those  who  subsequently  become  Its  creditors  or  succeed  to  its  rights,, 
which  is  Impaired  by  the  state,  within  the  Inhibition  of  the  federal  Con- 
stitution, by  the  taxing  of  the  company's  property  by  the  local  authori- 
ties under  the  general  powers  conferred  on  them  by  statute. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10,  Cent  Dig.  Constitutional 
Law,  §  303.] 

OL  Taxation— Exemption  of  Railboad— Construction  of  Statute. 

A  railroad  company  authorized  by  its  charter  to  build  a  road  between 

two  terminal  points  on  a  designated  route  was  by  special  act  granted 

an  exemption  from  taxation  on  its  property  for  a  term  of  years  after 

completion  of  its  road.    It  was  also  authorized  generally  by  the  sam* 
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act  to  build  or  acquire  by  purchase  other  lines  of  road«  Eeld^  that  the 
property  exempted  from  taxation  was  limited  to  the  road  built  under  its 
charter  and  such  other  property  as  was  necessary  for  its  operation. 

Appeal  and  Cross-Appeal  from  the  Circuit  Court  of  the  United  States 
for  tiie  District  of  Maryland. 

For  opinion  below,  see  121  Fed,  874, 

Jas.  E.  EUegood,  for  appellants. 

N.  P.  Bond  (Bond  &  Robinson,  on  the  brief),  for  appellee. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  BRAWLEY, 
District  Judge, 

PRITCHARD,  Circuit  Judge.  This  is  a  cross-appeal  from  a  decree 
of  the  Circuit  Court  for  the  District  df  Maryland,  rendered  in  a  cause 
wherein  a  certain  bondholder  of  the  Baltimore,  Chesapeake  &  Atlantic 
Railway  Company  is  plaintiff  and  the  county  commissioners  of  Wiconu- 
co  county,  of  the  state  of  Maryland,  are  defendants.  The  suit  is 
brought  to  restrain  the  defendants  from  levying  taxes  on  the  mortgaged 
property  represented  by  the  bonds  and  from  enforcing  the  payment  of 
taxes  by  a  sale  of  the  property.  It  appears  from  the  admitted  facts 
in  the  case  that  the  corporation  was  formed  to  build  a  line  of  railroad 
from  Eastern  Bay,  in  Talbot  county,  to  the  town  of  Salisbury,  in 
Wicomico  county.  It  also  appears  the  corporation  obtained  from  the 
Legislature  of  Maryland  an  act  enlarging  its  powers  and  granting  it 
certain  privileges  and  immunities.  The  act  in  question  is  chapter  133, 
pp.  210,  211,  of  the  Laws  of  Maryland  of  1886,  and  the  sections  of  the 
act  which  more  particularly  relate  to  the  issues  in  this  case  are  Nos. 
2,  4,  and  5,  which  are  as  follows  : 

"Sec.  2.  And  be  it  enacted,  that  said  corporation  shall  have  perpetual  ex- 
istence, and  its  franchises,  properly,  shares  of  capital  stocks  and  bonds  shall 
be  exempt  from  all  state,  county  or  municipal  taxation  for  the  term  of  tiilrty 
years,  accounting  from  the  date  of  the  completion  of  said  road  between  the 
termini  mentioned  in  its  charter." 

"Sec  4.  And  be  it  enacted,  that  the  said  Baltimore  &  Eastern  Shore  Rail- 
road Company,  aforesaid,  shall  have  power  to  unite,  connect  and  consolidate 
with  any  railroad  company  or  companies,  either  In  or  out  ot  this  state,  so 
that  the  capital  stock  of  said  companies  so  united,  connected  and  consolidated 
(respectively),  may,  at  the  pleasure  of  the  directors,  constitute  a  common 
stock,  and  the  respective  companies  may  thereafter  constitute  one  company 
and  be  entitled  to  all  the  property,  franchises,  rights,  privileges  and  immuni- 
ties which  each  of  them  possess,  have  and  enjoy,  under  and  by  virtue  of  tlieir 
respective  charters. 

"Sec.  6.  And  be  it  enacted,  that  the  Baltimore  &  Eastern  Shore  Railroad 
Company  shall  have  power  to  lease  or  purchase  and  operate  any  railroad 
or  railroads,  either  in  or  out  of  the  state,  for  the  purpose  of  carrying  on  their 
business,  and  any  other  railroad  company  in  this  state  shall  have  the  right 
to  lease  or  sell  its  railroad  or  other  property  to  the  said  Baltimore  &  Eastern 
'.  Shore  Railroad  Company." 

The  Baltimore  &  Eastern  Shore  Railroad  Company,  in  compliance 
with  tfie  provisions  of  the  act,  proceeded  to  construct  the  road  between 
the  termini  in  its  charter,  which  it  completed  in  August,  1891,  and  also 
in  June,  1890,  purchased  all  the  property  of  the  Wicomico  &  Pocomokc  ' 
Railroad  Company,  which  was  duly  conveyed  to  it  by  deed.    The 


Digitized  by 


Google 


WICWMICO  OOUNTT  COM'rS  V.  BANOEOFT,  979 

Wicomico  &  Pocomoke  Railroad  Company  consisted  of  a  line  of  road 
about  30  miles  in  length,  extending  from  Salisbury  to  Ocean  City,  and, 
with  the  line  of  railroad  complete,  the  Baltimore  &  Eastern  Shore  Rail- 
road consisted  of  a  line  of  road  about  90  miles  in  length  from  Eastern 
Bay  to  the  Atlantic  Ocean.  After  the  Baltimore  &  Eastern  Shore 
Railroad  Company  had  acquired  the  Wicomico  &  Pocomoke  Railroad 
it  mortgaged  the  whole  of  its  property  to  secure  an  issue  of  $1,600,000 
of  mortgage  bonds  at  par  value.  This  mortgage  describes  the  prop- 
erty as  follows:  "All  and  singular  the  entire  line  of  railroad  of  the 
party  of  the  first  part  (The  Baltimore  &  Eastern  Shore  Railroad,  situate, 
lying  and  being  in  the  state  of  Maryland,  between  Broad  Cove,  Eastern 
Bay,  Talbot  county,  and  Salisbury,  in  Worcester  [sic]  county),  and 
extending  from  said  termini  through  the  counties  of  Talbot,  Caroline, 
Dorcester  and  Wicomico,  in  said  state,  and  also  all  the  line  of  railroad 
from  Salisbury,  Wicomico  county,  and  Hammock  Point,  in  Worcester 
county,  in  said  state,  which  said  last  mentioned  railroad  comprised  the 
railroad  of  Wicomico  &  Pocomoke  Railroad  Company,  an  entire  dis- 
tance of  about  ninety  miles,"  and  also  steamboats,  docks,  piers,  rolling 
stock,  etc ;  and  the  rights,  privileges,  franchises,  and  immunities,  and 
exemptions,  including  the  "immunity  and  exemption  from  taxation 

? ranted  to,  conferred  and  bestowed  on  the  party  of  the  first  part." 
his  mortgage  was  foreclosed  in  1894,  by  a  decree  of  the  Circuit  Court 
for  the  District  of  Maryland,  and  the  purchaser  of  the  said  mortgaged 
property  at  the  sale  thereof  organized  a  corporation  under  the  name  of 
the  Baltimore,  Chesapeake  &  Atlantic  Railway  Company,  under  the  pro- 
visions of  sections  187  and  188  of  article  23  of  the  Code  of  Maryland 
of  1888,  which  provisions  are  as  follows : 

''Sec.  187.  In  case  of  the  sale  of  any  railroad  situated  wholly  within  this 
state,  or  partly  within  this  state  and  partly  within  an  adjoining  state,  or  the 
District  of  Columbia,  heretofore  or  hereafter  made  by  virtue  of  any  mort- 
gage or  deed  of  trust,  whether  under  foreclosure  or  other  judicial  proceed- 
ings, or  pursuant  to  any  power  contained  In  said  mortgage  or  deed  of  trust, 
the  purchaser  or  purchasers  thereof,  or  his  or  their  survivor  or  survivors, 
representatives  or  assigns,  may,  together  with  their  associates,  If  any,  form 
a  corporation  for  the  purpose  of  owning,  possessing,  maintaining  and  operat- 
ing such  railroad,  or  such  portions  thereof,  as  may  be  situated  within  this 
state,  by  filing  In  the  office  of  the  Secretary  of  State  a  certificate  of  the  name 
and  style  of  such  corporation,  the  number  of  directors,"  etc. 

*'Sec.  188.  Such  corporation  shall  possess  all  the  powers,  rights.  Immunities, 
privileges  and  franchises  In  respect  to  such  railroad,  or  that  part  thereof  In- 
cluded In  such  certificate,  and  in  respect  to  the  real  and  personal  property 
app^artalning  to  the  same,  which  were  possessed  or  enjoyed  by  the  corpora- 
tion which  owned  or  held  such  railroad  previous  to  such  sale  under  or  by 
virtue  of  Its  charter  and  any  amendments  thereto,  and  of  other  laws  of  this 
state,  or  the  laws  of  any  other  state  In  which  any  part  of  such  railroad  may 
have  been  situated,  not  inconsistent  with  the  laws  of  this  state." 

Pursuant  to  the  foregoing  provisions  of  the  Code  of  Maryland,  the 
purchaser  and  his  associates  duly  filed  a  certificate  forming  the  Balti- 
more, Chesapeake  &  Atlantic  Railway  Company.  The  complainant 
contends  that  the  Baltimore,  Chesapeake  &  Atlantic  Railway  Com- 
pany, as  mortgagor,  is  entitled  to  all  the  property,  franchises,  and  im- 
munities purchased  as  aforesaid  at  foreclosure  sale  with  the  same  im- 
munity and  freedom  from  taxation  as  the  same  was  held  by  the  Balti- 
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more  &  Eastern  Shore  Railroad  Company,  under  the  provisions  of 
Act  1886,  p.  209,  c.  133. 

In  determining  the  question  of  jurisdiction  the  court  held  that  diverse 
citizenship  gave  it  jurisdiction,  and  in  passing  upon  the  preliminary 
questions  the  learned  judge  said: 

"The  questions  with  regard  to  the  jurisdiction  of  this  conrt  were  hereto- 
fore considered  on  a  demurrer,  and  it  was  held  that  the  diyerse  dtizenshlp 
gave  the  court  Jurisdiction;  that  the  allegation  that  the  trustee  under  the 
mortgage  was  a  nonresident  of  the  state  of  Maryland,  and  refused  to  proceed 
in  this  hehalf  except  on  conditions  with  which  the  complainant  was  un- 
able to  comply,  were  sufficient  to  give  complainant  a  standing  to  file  his  bilL 
It  was  further  held  complainant^  claiming  under  the  mortgage,  was  not  bound 
by  the  judgment  against  the  railway  company,  to  which  no  one  claiming 
under  the  mortgage  was  a  party,  and  the  complainant  was  therefore  not 
estopped  as  by  res  adjudicata." 

This  ruling  of  the  court  is  sustained  by  a  number  of  decisions.  A 
mortgagee  is  not  bound  by  any  proceedings  against  his  mortgagor 
which  were  instituted  subsequent  to  the  execution  of  the  mortgage,  un- 
less he  was  a  party  thereto.  Keokuk  &  W.  R.  R,  v.  Missouri,  162  U.  S. 
801,  14  Sup.  Ct  692,  38  L.  Ed.  450;  Campbell  v.  Hall,  16  N.  Y.  676; 
Carroll  v.  Goldschmidt,  83  Fed.  610,  27  C.  C.  A.  666.  While  it  is 
true  that  certain  suits  were  instituted  in  the  courts  of  Maryland,  one  of 
which  was  between  the  Baltimore,  Chesapeake  &  Atlantic  Railway 
Company,  mortgagor,  and  the  mayor  and  city  council  of  Ocean  City, 
and  the  other  between  the  mayor  and  plaintiflF,  yet  complainant  was 
not  a  party  to  either  of  these  suits.  Complainant  is  the  holder  of  20 
bonds  of  the  face  value  of  $1,000  each,  secured  by  a  mortgage  made  by 
the  Baltimore,  Chesapeake  &  Atlantic  Railway  Company  to  the  Atlantic 
Trust  Company  of  New  York,  long  prior  to  the  institution  and  final 
adjudication  of  the  cases  in  the  courts  of  Maryland.  The  interest  of 
complainant,  therefore,  is  of  such  a  character  as  to  entitle  him  in  a 
court  of  equity  to  seek  the  relief  to  which  he  claims  to  be  entitled  un- 
der the  allegations  contained  in  the  bill.  The  Bait  Trust  &  G.  Com- 
pany V.  Bait.  (C.  C.)  64  Fed.  153 ;  Barnes  v.  Kornegay  (C.  C.)  62  Fed. 
671 ;  Mercantile  T.  &  Dep.  Co.  v.  Tex.  Ry.  (C.  C.)  51  Fed.  629. 

We  now  come  to  consider  the  question  as  to  whether  complainant  is 
entitled  to  the  relief  sought  in  the  bill,  and  in  order  to  determine  this 
question  it  is  necessary  to  consider  the  provisions  of  sections  187  and 
188  of  article  23  of  the  Code  of  Maryland  of  1888.  It  was  clearly  the 
intention  of  the  Legislature  to  provide  means  by  which  corporations 
that  became  insolvent  or  otherwise  embarrassed  could  be  reorganized 
and  continued  under  the  provisions  of  the  charter  which  originally 
brought  them  into  existence.  These  sections  were  evidently  framed 
for  the  purpose  of  providing  for  emergencies  like  the  one  presented  in 
this  case.  There  is  a  general  inclination  on  the  part  of  state  legisla- 
tures to  grant  immunities  to  railroads  and  other  corporations  with 
the  view  of  encouraging  the  development  of  the  particular  section  of 
country  through  which  they  are  to  be  constructed.  To  undertake  to 
build  a  short  line  of  railroad  in  most  sections  of  the  country  is  a  pre- 
carious one,  to  say  the  least  of  it,  and,  in  the  absence  of  aid  by  sub- 
scription or  inmiunity  from  taxation,  instances  are  very  rare  where  in- 
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dividuals  are  willing  to  embark  in  such  hazardous  enterprises.  In  the 
present  case  the  Legislature  of  Maryland  seemed  to  adopt  this  policy, 
and  in  order  to  secure  the  construction  of  a  road  granted  certain  priv- 
ileges, franchises,  and  immunities  to  the  Baltimore  &  Eastern  Railroad 
Company  for  a  period  of  30  years ;  but  it  seems,  with  all  the  encourage- 
ment and  aid  which  had  been  given  this  company,  it  was  unable  to 
stem  the  tide,  and  as  a  result  its  property  was  sold  under  foreclosure, 
and  was  purchased  by  the  Baltimore,  Chesapeake  &  Atlantic  Railway 
Company.  That  the  Legislature  had  the  power  to  exempt  from  taxa- 
tion the  Baltimore  &  Eastern  Shore  Railroad  Company  at  the  time  it 
was  incorporated  is  unquestioned,  and,  such  being  the  case,  it  clearly 
had  the  right  to  provide  by  statute,  as  it  did  in  this  instance,  the  means 
by  which  the  exemption  from  taxation  granted  to  the  Baltimore  & 
Eastern  Shore  Railroad  Company  should  be  extended  to  any  com- 
pany which  might  undertake  to  rehabilitate  such  original  corporation 
in  the  event  of  its  becoming  insolvent.  Did  the  sale  of  the  property 
of  the  Baltimore  &  Eastern  Shore  Railroad  Company,  under  the  decree 
which  directed  the  foreclosure  of  the  mortgage,  and  which  undertook 
to  pass  the  rights,  privileges,  and  franchises  granted  to  said  company, 
have  the  effect  of  exempting  from  taxation  the  property  thus  acquired 
bv  the  purchaser  at  such  sale  ?  In  the  case  of  the  Chesapeake  &  Oljio 
R.  R.  Co.  V.  Miller,  114  U.  S.  185,  5  Sup.  Ct.  813,  29  L.  Ed.  121,  the 
court  held  the  original  company  was  exempt  from  taxation.  In  that 
case  there  was  a  sale,  as  in  this  instance,  of  all  the  property,  rights, 
and  franchises  of  the  road,  and  there  was  also  a  legislative  enactment 
which  provided  that  the  new  company  should  succeed  to  such  fran- 
chises, rights,  and  privileges  as  would  have  been  passed  by  the  first 
company  but  for  such  sale.  The  Supreme  Court,  in  discussing  this 
question,  said: 

*'Tbere  is  no  express  reference  to  a  grant  of  any  exemption  or  immunity ; 
nothing  is  said  in  relation  to  the  subject  of  taxation.  The  words  actually 
used  do  not  necessarily  embrace  a  grant  of  such  an  exemption.  As  was  said 
on  this  point  in  Morgan  y.  Louisiana,  9S  U.  S.  217,  223,  23  L.  Ed.  860 :  'Much 
confusion  of  thought  had  arisen  in  this  case  and  in  similar  cases  from  attach- 
ing a  vague  and  undefined  meaning  to  the  term  "franchises."  It  is  often 
used  as  synonomous  with  "rights,  privHegess  and  immunities,"  though  of  a 
personal  and  temporary  character ;  so  that,  if  any  of  these  exist,  it  is  loosely 
termed  ••franchise,"  and  is  supposed  to  pass  upon  a  transfer  of  the  franchises 
of  the  company.  But  the  term  must  always  be  considered  in  connection  with 
the  corporation  or  property  to  which  it  is  alleged  to  appertain.  The  fran- 
chises of  a  railroad  corporation  are  rights  or  privileges  which  are  essential 
to  the  operations  of  the  corporation,  and  without  which  its  road  and  works 
would  be  of  little  value;  such  as  the  franchises  to  nm  cars,  to  take  tolls, 
to  appropriate  earth  and  gravel  for  the  bed  of  its  road,  or  water  for  its  en- 
gines, and  the  like.  They  are  positive  rights  or  privileges  without  the  pos- 
session of  which  the  road  of  the  company  could  not  be  successfully  worked. 
Immunity  from  taxation  is  not  one  of  them.  The  former  may  be  conveyed 
to  a  purchaser  of  the  road  as  a  part  of  the  property  of  the  company;  the 
latter  is  personal,  and  is  incapable  of  transfer  without  express  statutory 
directions.'  Here  there  is  no  such  express  statutory  direction.  Nor  is  there 
an  equivalent  implication  by  necessary  construction.  There  is  nothing  in  the 
language  itself,  nor  in  the  context,  nor  the  subject-matter  of  the  legislation, 
nor  the  situation  and  relation  of  the  parties  to  be  affected,  which  indicates 
that  a  grant  of  an  exemption  from  taxation  to  a  particular  railroad  corpora- 
tion, or  to  a  class  of  such,  was  in  the  contemplation  of  the  legislature." 
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In  Memphis  R.  R.  Co,  v.  Com'rs,  112  U.  S.  609,  617,  5  Sup.  Ct 
299,  302  (28  L.  Ed.  837),  after  citing  a  number  of  decisions  to  the 
same  effect,  the  court  said : 

"According  to  the  principles  of  those  decisions,  the  exemption  flrom  taxa- 
tion must  be  construed  to  have  been  the  personal  privilege  of  the  very  cor- 
poration specifically  referred  to,  and  to  have  perished  with  that,  unless  the 
express  and  clear  intention  of  the  law  requires  the  exemption  to  pass 
as  a  continuing  franchise  to  a  successor." 

In  view  of  the  authorities  bearing  on  this  question,  it  is  clear  that  the 
exemption  from  taxation  granted  to  the  Baltimore  &  Eastern  Shore 
Railroad  Company  by  its  charter  was  not  assignable,  and  that  a  sale 
of  its  property  did  not,  under  such  charter,  carry  with  it  an  exemption 
from  taxation.  We  are  therefore  called  upon  to  decide  as  to  whether 
the  word  "immunities"  in  section  188  is  sufficient  in  its  nature  to  ex- 
empt the  new  company  from  taxation.  There  are  a  number  of  cases 
wherein  companies  have  been  organized  and  the  courts  have  been  asked 
to  decide  whether  the  legislative  grant  authorizing  the  transfer  of 
rights,  privileges,  and  franchises  to  the  company  thus  organized  had  the 
effect  of  exempting  such  corporations  from  taxation;  but  the  courts 
have  in  most  instances  held  that  the  use  of  these  terms  did  not  give 
the  new  companies  exemption  from  taxation.  In  the  case  of  Phoenix 
Ins.  Co.  v..Tenn.,  161  U.  S.  174,  16  Sup.  Ct.  471,  40  L.  Ed.  660,  it 
was  held  that,  where  the  word  "immunity"  was  omitted  in  the  last 
legislative  grant  the  words  "rights  and  privileges"  did  not  exempt  the 
company  from  taxation.    In  that  case  the  court  said : 

"The  word  'immunity*  expresses  more  clearly  and  definitely  an  Intention 
to  include  therein  an  exemption  from  taxation  than  does  either  of  the  other 
worda  Exemption  from  taxation  is  more  accurately  described  as  an  Im- 
munity' than  as  a  privilege,  although  it  is  not  to  be  denied  that  the  latter 
word  may  sometimes  and  under  some  circumstances  include  such  exemption.** 

In  passing  upon  this  question  it  is  necessary  to  ascertain  the  legis- 
lative intent  as  contained  in  section  188,  and  an  examination  of  that 
section  leads  us  to  the  conclusion  that  the  Legislature  fully  understood 
the  force  and  effect  of  the  different  terms  used  therein.  In  construing 
section  188  as  affecting  the  rights  of  the  Baltimore,  Chesapeake  &  At- 
lantic Railway  Company  which  was  organized  under  its  provisions, 
we  are  of  opinion  that  the  word  "immunities"  was  placed  in  said  sec- 
tion for  the  purpose  of  exempting  from  taxation  any  and  all  com- 
panies thus  reorganized  which  had  been  granted  exemption  from  taxa- 
tion by  the  Legislature  in  the  first  instance.  In  view  of  the  decisions 
we  are  forced  to  the  conclusion  that  the  word  "immunities"  is  an  apt 
expression  in  the  present  instance,  and  must  be  construed  to  mean  ex- 
emption from  taxation. 

The  court,  in  dealing  with  this  question,  was  not  bound  to  follow  the 
rule  of  construction  adopted  by  the  state  court,  inasmuch  as  the  organ- 
ization of  the  Baltimore,  Chesapeake  &  Atlantic  Railway  had  been  con- 
summated, and  its  bondholders  had  entered  into  a  contract  with  the 
state  of  Maryland  by  which  it  was  agreed  that  in  consideration  of  the 
construction  of  said  road  said  company  was  to  be  exempt  from  taxation 
for  a  period  of  30  years  from  the  date  of  the  completion  of  the  same, 
and  all  rights  of  the  bondholders  had  accrued  prior  to  the  rendition  of 
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the  decisions  of  the  court  of  Maryland ;  and  in  view  of  the  fact  that  the 
purchasers  had  formed  the  Baltimore,  Chesapeake  &  Atlantic  Railway 
Company  under  the  provisions  of  sections  187  and  188  of  article  23  of 
the  Code  of  Maryland  of  1888  and  the  bonds  of  complainant  had  been 
issued  and  secured  by  the  mortgage  dated  September  1st,  anterior 
to  the  decisions  of  the  Court  of  Appeals  of  Maryland.  The  Supreme 
Court  of  the  United  States  in  the  case  of  Burgess  v.  Seligman,  107  U. 
S.  at  page  33,  2  Sup.  Ct.  at  page  21  (27  L.  Ed.  359),  said : 

'^he  federal  courts  have  an  Independent  Jurisdiction  in  the  administration 
of  state  laws  co-ordinate  with,  and  not  subordinate  to,  tbat  of  the  state 
courts,  and  are  bound  to  exercise  tbeir  own  Judgment  as  to  the  meaning  and 
effect  of  those  laws.  The  existence  of  two  C(M)rdinate  JurlsdlctionB  in  the 
same  territory  is  peculiar,  and  the  results  would  be  anomalous  and  incon- 
venient but  for  the  exercise  of  mutual  respect  and  deference.  Since  the  or- 
dinary administration  of  the  law  is  carried  on  by  the  state  courts,  it  nece»* 
sarily  happens  that  by  the  course  of  their  decisions  certain  rules  are  es- 
tablished which  become  rules  of  proper^  and  action  in  the  state,  and  have 
all  the  effect  of  law,  and  which  it  would  be  wrong  to  disturb.  This  la 
especially  true  with  regard  to  the  law  of  real  estate  and  the  construction  of 
state  constitutions  and  statutes.  Such  established  rules  are  always  regarded 
by  the  federal  courts,  no  less  than  by  the  state  courts  themselves,  as  au- 
thoritative declarations  of  what  the  law  is.  But  where  the  law  has  not 
been  thus  settled  it  is  the  right  and  duty  of  the  federal  courts  to  exercise 
their  own  Judgment,  as  they  always  do  in  reference  to  the  doctrines  of  com- 
mercial law  and  general  Jurisprudence.  So,  when  contracts  and  transac- 
tions have  been  entered  into,  and  rights  have  accrued  thereon  under  a  par- 
ticular state  of  the  decisions^  or  when  there  has  been  no  decision,  of  the 
state  tribunals,  the  federal  courts  properly  claim  the  right  to  adopt  their 
own  interpretation  of  the  law  applicable  to  the  case,  although  a  different 
interpretation  may  be  adopted  by  the  state  courts  after  such  rights  have 
accrued." 

The  charter  granted  by  the  state  of  Maryland,  amendments  thereto, 
and  section  188  of  the  Code  of  that  state,  constitute  a  contract  between 
the  state  and  the  railroad  company  by  which,  among  other  things, 
"immunity"  from  taxation  is  offered  as  a  consideration  or  inducement 
to  secure  the  construction  of  the  railroad  between  the  points  mentioned 
in  the  charter,  and,  as  such,  becomes  a  part  of  the  contract  between  the 
state  and  the  railroad  company ;  and  the  bondholders  by  virtue  of  their 
interest  in  the  original  corporation  are  entitled  to  this  exemption.  The 
demand  on  the  part  of  the  county  commissioners  of  Wicomico  county 
is  in  the  nature  of  a  legislative  act,  and  is  therefore  in  violation  of  arti- 
cle 1,  d.  10,  of  the  Constitution  of  the  United  States,  which  provides 
"no  state  shall  pass  any  law  impairing  the  obligation  of  contracts." 
We  think  that  the  Legislature,  by  the  enactment  of  section  188,  intended 
that  such  property  as  was  necessary  for  the  operation  of  the  original 
railroad  should  be  exempt  from  taxation  as  enjoyed  by  that  company  at 
the  time  of  the  completion  of  the  road.  The  three  classes  of  property 
conveyed  by  the  foreclosure  sale,  as  set  forth  in  complainant's  brief^ 
are  as  follows : 

••(A)  Property  formerly  belonging  to  the  Baltimore  A  Eastern  Shore  Rail- 
road and  forming  a  part  of  the  line  built  by  it  under  its  charter  power  to 
construct  a  road  between  Eastern  Bay  and  Salisbury. 

"(B)  Property  formerly  owned  by  the  Baltimore  &  Eastern  Shore  Railroad 
and  acquired  by  it  under  its  purchase  of  the  Wicomico  &  Pocomoke  property. 

*\C)  Property  at  no  time  owned  by  the  Baltimore  &  Eastern  Shore  Rail- 
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road,  but  acquired  by  the  Baltimore,  Chesapeake  &  Atlantic  Railway  Oom- 
pany  subsequent  to  Its  organization.  This  class  consists  mainly  of  steam- 
boats and  wharf  property." 

In  considering  this  subject  in  the  case  of  Baltimore,  Chesapeake  & 
Atlantic  Railway  Co.  v.  Ocean  City,  89  Md.  89,  97,  42  Atl.  922,  the 
court,  among  other  things,  said : 

**The  act  of  1886  provided  for  the  building  and  working  of  a  railroad  from 
the  shores  of  Bastem  Bay,  in  Talbot  county,  to  Salisbury,  in  Wicomico 
county,  passing  through  the  counties  of  Talbot,  Caroline,  Dorcester,  and  Wi- 
comico and  it  is  quite  clear,  we  think,  that  it  was  only  such  property  as  is 
necessary  for  the  operation  of  this  road  that  the  L^alature  intended  to 
exempt  from  state,  county,  and  municipal  taxation  for  the  term  of  tlilrty 
years  from  the  date  of  the  completion  of  the  road.  It  means  the  railroad 
and  its  property  mentioned  in  the  act,  and  none  other." 

We  are  therefore  of  opinion  that  only  such  property  as  is  mentioned 
in  class  "A"  is  entitled  to  exemption  from  taxation  under  the  pro- 
visions of  section  188. 

After  carefully  considering  the  authorities  bearing  on  the  several 
questions  raised,  we  are  of  opinion,  for  the  reasons  stated,  that  there 
is  no  error.    Therefore  the  judgment  of  the  circuit  court  is  affirmed. 


COMMONWEALTH  ROOFING  CO.  v.  NORTH  AMERICAN  TRUST 

00.  et  al. 

(Circuit  Court  of  Appeals,  First  Circuit    February  28,  1905.) 

No.  562. 

1.  Rbceivebs— Effect  op  Appointment— Rights  op  Building  Cortractob. 
While  the  appointment  of  a  receiver  for  the  property  of  a  corporation 
may  entitle  one  engaged  in  the  performance  of  a  building  contract  with  the 
corporation  to  treat  such  contract  as  abandoned  as  of  the  date  of  the 
receiver's  appointment,  he  Is  also  entitled  to  a  reasonable  time  before 
electing  to  do  so  for  the  purpose  of  ascertaining  what  may  be  done  by 
the  parties  in  interest  or  the  receiver  with  respect  to  completion  of  the 
,   work. 

2i  Same— Scops  op  Regeivebship— Intebests  Protected. 

When  a  receiver  of  specific  property  has  been  appointed  by  a  court  of 
competent  Jurisdiction,  his  appointment  is  for  the  benefit  of  all  con- 
cerned, and  the  status  of  the  property  and  all  Interests  are  preserved 
as  of  the  date  of  the  appointment,  subject  to  a  disposition  of  all  the 
same  by  the  chancellor  on  due  and  reasonable  application  in  respect 
thereto,  or  by  subsequent  proceedings  in  the  event  that  the  receiver  is 
discharged,  or  of  other  contingencies  which  result  in  a  dismissal  or  resto- 
ration of  the  property. 

8.  Same— Effect  on  Mechanics*  Liens— Time  for  Enforcement, 

Pub.  St  N.  H.  1901,  c.  141,  provides  for  mechanics*  liens,  which  shall 
continue  for  90  days  after  the  services  are  performed  or  the  materials 
are  furnished,  and  by  section  17  that  "any  such  lien  may  be  secured  by 
attachment  of  the  propeiiy  upon  which  it  exists  at  any  time  while  the 
lien  continues."  A  contractor  for  the  furnishing  of  labor  and  materials 
in  the  construction  of  buildings  for  a  corporation  had  completed  one 
contract,  and  was  engaged  in  the  performance  of  another,  when  a  receive 
for  the  property  was  appointed  by  a  federal  court  in  a  suit  to  foreclose 
a  mortgage  thereon.  The  order  authorized  the  receiver  to  elect  wltliin 
six  months  whether  to  afiSrm,  ratify,  or  continue  any  existing  contract 
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It  was  thought  that  the  corporation  would  be  able  to  discharge  the  re- 
ceivership, and  complete  its  buildings,  and  go  on  with  its  business,  and 
efforts  were  made  to  that  end,  but  were  unsuccessful,  and  the  work  was 
not  resumed.  Thereafter,  and  about  four  months  after  the  appointment 
of  the  receiver,  the  contractor,  by  leave  of  the  court,  attached  the  prop- 
erty, and  submitted  its  claims  for  liens  to  the  court  in  the  receivership 
suit  Held,  ttiat  it  did  not  lose  its  right  to  li^is  under  either  contract 
by  its  failure  to  attach  within  the  statutory  90  days,  the  intervention 
of  the  receivership  having  rendered  such  attachments  ineffective  and 
unnecessary;  and  that  the  court  appointing  the  receiver,  the  applica- 
tion to  it  having  been  seasonable,  was  bound  on  equitable  principles  to 
preserve  and  protect  the  contractor's  liens  without  regard  to  proceedings 
elsewhere,  having  drawn  to  itself  the  administration  of  the  property. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  New  Hampshire. 

Edo  E.  Mercelis,  for  appellant. 

Charles  E.  Hotchkiss  (John  Kivel,  Julien  T.  Davies,  and  Charles 
K.  Allen,  on  the  brief),  for  the  North  American  Trust  Company  and 
receivers. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  LOWELL, 
District  Judge. 

PUTNAM,  Circuit  Judge.  This  case  involves  the  construction, 
application,  and  effect  of  the  Public  Statutes  of  New  Hampshire  of 
1901,  c.  141,  §§  10,  16,  and  17,  as  follows : 

"Seo.  10.  If  a  person  shall  by  himself  or  others,  perform  labor  or  furnish 
materials  to  the  amount  of  fifteen  dollars  or  more,  for  erecting,  altering  or 
repairing  a  house  or  other  building  or  appurtenances,  by  virtue  of  a  contract 
with  the  owner  thereof,  he  shall  have  a  lien  thereon,  and  on  any  right  of  the 
owner  to  the  lot  of  land  on  which  the  house,  building  or  appurtenances  stand.*' 

''Sea  16.  The  lien  created  by  sections  10,  11,  12,  18  and  14  of  this  chapter, 
shall  continue  for  ninety  days  after  the  services  are  performed  or  the  materials 
or  supplies  are  furnished,  unless  payment  thereof  is  preylously  made,  and  shall 
take  precedence  of  all  prior  claims  except  liens  on  account  of  taxes. 

"Sec.  17.  Any  such  lien  may  be  secured  by  attachment  of  the  property  upon 
which  it  exists  at  any  time  while  the  lien  continues,  the  writ  and  return 
thereon  distinctly  expressing  that  purpose,  and  such  attachment  shall  have 
precedence  of  all  other  attachments  made  after  such  lien  accrued,  unless 
founded  on  a  prior  lien." 

On  April  20,  1903,  the  North  American  Trust  Company  filed  in 
the  Circuit  Court  for  the  District  of  New  Hampshire  against  the 
White  Mountain  Paper  Company  a  bill  to  foreclose  a  mortgage  given 
by  the  paper  company  to  the  trust  company,  and  duly  recorded  be- 
fore the  transactions  with  the  Commonwealth  Roofing  Company  in- 
volved in  this  appeal.  It  is  not  necessary  that  we  should  under- 
take to  determine  for  all  purposes  the  full  breadth  of  the  mortgage, 
because  it  is  not  questioned  that  it  covered  the  land  and  buildings 
in  issue  here.  Subsequent  to  the  filing  of  the  bill,  though  on  the 
same  day,  the  Circuit  Court  appointed  a  receiver  in  the  way  cus- 
tomary in  federal  courts  in  foreclosure  suits.  The  appellees  raise 
some  question  with  reference  to  the  extent  of  this  order,  but  this  is 
immaterial,  because  the  order  certainly  barred  any  proceeding  against 
the  land  and  buildings  in  any  court,  except  after  consent  given  by 
the  chancellor  in  the  foreclosure  suit 
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The  Commonwealth  Roofing  Company  claims  liens,  under  the  stat- 
ute which  we  have  quoted,  for  labor  and  materials  furnished  in  the 
construction  of  buildings  on  the  mortgaged  land  under  two  contracts 
with  the  White  Mountain  Paper  Company.  One  of  these  contracts 
had  been  completed  on  April  3,  1903 ;  the  other  had  been  only  par- 
tially completed  when  the  receiver  was  appointed.  It  cannot  be 
questioned  that  the  order  appointing  the  receiver  so  far  put  into  his 
control  the  assets  of  the  White  Mountain  Paper  Company  as  to 
disenable  it  from  making  payments  on  the  contracts  and  from  pro- 
ceeding on  the  one  which  remained  uncompleted.  But  the  court,  in 
the  order  appointing  the  receiver,  provided  that  nothing  contained 
therein  should  be  construed  as  a  ratification,  affirmance,  or  continu- 
ance of  any  contract  made  by  the  paper  company,  unless  the  receiver 
should  expressly  elect  to  make  such  affirmance,  ratification,  or  con- 
tinuance, and  that  the  receiver  should  be  entitled  to  six  months  from 
the  date  of  the  order  to  exercise  such  election  as  to  any  contract 
which  continued  in  effect  for  six  months  or  more.  This  emphasized 
the  fact,  which  is  easily  inferred  from  the  record,  as  we  will  see,  that 
all  parties  hoped,  at  least  for  the  time  being,  that  the  paper  company 
would  be  able  to  adjust  its  affairs  and  resume  its  work.  It  cannot 
be  questioned  that  under  the  settled  rules  the  roofing  company  be- 
came entitled  to  treat  the  contract  as  abandoned  as  of  the  date  of  the 
appointment  of  the  receiver,  but,  of  course,  entitled  to  delay  a  reason- 
able time  before  declaring  an  abandonment  on  its  part,  for  the  pur- 
pose of  ascertaining  what  would  ultimately  be  determined  on  as  to 
the  resumption  of  work.  Florence  Mining  Company  v.  Brown,  124 
U.  S.  385,  8  Sup.  Ct.  531,  31  L.  Ed.  424;  Roehm  v.  Horst,  178  U. 
S.  1,  20  Sup.  Ct.  780,  44  L.  Ed.  953 ;  Jones  on  Liens  (1888)  vol.  2, 
§  1438.  Moreover,  the  case  is  the  usual  one :  a  corporation,  whose 
transactions  are  large  and  involved,  with  reference  to  which,  on  the 
appointment  of  a  receiver,  coming,  as  such  appointments  often  do^ 
suddenly  and  unexpectedly,  all  parties  concerned  require  time  to  as- 
certain their  various  positions,  and  to  determine  whether  they  must 
resort  to  legal  remedies,  and,  if  yes,  what  they  should  be.  Under 
the  circumstances  the  roofing  company  cannot  be  charged  with  laches 
according  to  the  rules  of  equity,  in  that  it  did  not  proceed  immediate- 
ly, or  within  the  short  space  of  90  days  named  in  the  statute,  to  en- 
force its  liens  under  either  of  its  contracts. 

It  should  be  observed  that  the  statute  which  we  have  quoted  makes 
no  requirement,  as  do  the  statutes  of  some  states,  to  the  effect  that 
giving  or  filing  a  notice  is  a  condition  precedent  to  the  creation  of  a 
lien.  What  might  be  the  effect  of  such  a  requirement  we  have  no 
occasion  to  consider.  It  was  also  determined  in  Pike  v.  Scott,  60 
N.  H.  469,  that  the  statutory  lien  is  not  so  limited  that,  in  the  case 
of  a  continuing  contract,  the  90  days  run  de  die  in  diem  from  the 
time  of  each  item  of  labor  or  material,  and  that  they  run  from  the 
time  the  last  materials  or  the  last  labor  were  furnished  or  done.  We 
also  think  that  we  are  justified  by  various  expressions  in  this  opinion 
and  in  the  statute  in  holding  that  at  the  time  the  order  appointing 
the  receiver  was  made  the  roofing  company  had  existing  liens  for 
the  labor  and  materials  done  or  furnished  prior  thereto  under  each 
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contract.  Its  liens  were  at  that  time  not  merely  inchoate,  but  com- 
plete, and  attached  to  the  property  in  question  as  then  existing  rights. 
Section  17  provides  that  the  lien  "may  be  secured  by  attachment  of 
the  property  on  which  it  exists  at  any  time  while  the  Hen  continues." 
Whether  this  word  "may"  is  to  be  construed  as  permissive  only, 
leaving  open  to  the  creditor  other  methods  of  enforcing  liens,  or 
whether  it  is  absolutely  restrictive,  we  have  no  occasion  to  determine. 
The  result  of  it  all  is  that,  when  the  order  appointing  the  receiver 
was  entered,  the  roofing  company  had  complete  liens,  though  they 
might  afterwards  be  lost  by  a  failure  to  comply  with  the  statute. 
We  thus  describe  the  precise  nature  of  its  liens  without  intending  to 
express  any  opinion  with  reference  to  inchoate  liens,  as  we  have  no 
occasion  at  present  to  do  so. 

On  July  1,  1903,  the  receiver  notified  the  roofing  company  that 
money  could  not  be  raised,  and  the  plant  would  not  be  completed. 
Thereafterwards,  on  August  26, 1903,  the  roofing  company  petitioned 
the  Circuit  Court  for,  and  obtained,  leave  to  attach  for  the  purpose 
of  securing  its  liens  under  the  two  contracts.  It  also  asked  to  be 
allowed  to  intervene  in  the  foreclosure  litigation  so  far  as  might  be 
necessary  for  their  protection  and  enforcement.  Leave  to  attach 
having  been  granted,  on  the  same  day  it  sued  out  its  writ  and  did 
attach  as  provided  by  the  statute.  Referring  to  the  facts  and  con- 
siderations already  stated,  it  cannot  be  questioned  that  under  the 
circumstances  it  exercised  its  option  to  abandon  the  contract  witKin 
a  reasonable  time  in  the  view  of  the  chancery  courts  and  their  rules 
as  to  laches ;  and  the  only  point  made  is  that  the  statutory  90  days 
run  from  the  4th  day  of  April,  when  the  last  materials  and  labor 
were  furnished  or  done,  and  that  the  statutory  period  is  controlling, 
notwithstanding  the  intervening  appointment  of  a  receiver. 

Afterwards,  on  January,  4,  1904,  pursuant  to  the  petition  of  the 
Commonwealth  Roofing  Company  for  leave  to  intervene  to  which 
we  have  already  referred,  it  filed  an  answer  in  the  pending  proceed- 
ings, claiming  its  liens,  and  praying  that  the  Circuit  Court  should 
determine  the  priority  thereof,  and  for  such  other  and  further  relief 
as  to  that  court  should  seem  just.  Thereupon,  in  accordance  with 
the  usual  practice  under  such  circumstances,  by  which  the  court  ap- 
pointing a  receiver  may  assume  jurisdiction  to  inquire  about  and  de- 
termine all  liens  and  priorities,  the  Circuit  Court  appointed  a  master 
to  ascertain  what  liens,  if  any,  existed,  and  the  extent  and  amount 
thereof,  and  particularly  to  hear  and  determine  the  material  ques- 
tions raised  by  the  roofing  company.  The  master  duly  made  a  re- 
port, to  which  no  exceptions  were  taken  by  any  party  other  than 
the  roofing  company.  Its  exceptions,  so  far  as  they  are  substantial, 
relate  to' questions  of  law;  so  that,  for  all  further  facts  which  we 
need,  we  assume  those  stated  by  the  master  to  have  been  correctly 
found.  He  g^ves  the  details  of  the  contracts  to  which  we  have  al- 
ready referred.  He  also  states  the  material  facts  in  reference  to  the 
mortgage  then  in  process  of  foreclosure.  He  refers  to  the  fact 
that  the  work  at  the  plant  was  stopped  in  December,  1902,  on  ac- 
count of  the  weather  and  the  incomplete  condition  of  the  building; 
also  to  the  fact  that  nevertheless  materials  which  were  intended  to 


Digitized  by 


Google 


988  135  FEDERAL  BBPOBTBB. 

enter  into  the  construction  of  the  bufldings,  as  called  for  by  the  con- 
tracts, were  delivered  on  the  premises  as  late  as  April  4,  1903.  He 
states  that  in  May  negotiations  were  pending  to  such  an  extent  that 
the  prospect  was  that  the  affairs  of  the  corporation  would  soon  be 
adjusted,  and  funds  provided  to  pay  the  bills  and  complete  its  mill; 
that  on  June  15,  1903,  the  appellant  learned  that  the  parties  seeking 
to  put  the  paper  company  on  its  feet  were  still  looking  over  its  prop- 
erty with  the  expectation  of  going  on  and  completing  the  plant,  but 
that  on  July  1, 1903,  as  already  stated,  the  receiver  notified  the  roof- 
ing company  that  the  necessary  money  could  not  be  raised,  and  that 
the  plant  would  not  be  completed.  He  ruled  as  a  matter  of  law  that 
it  was  necessary,  in  order  to  preserve  the  liens,  that  attachments 
should  have  been  made  within  the  statutory  90  days  after  the  fur- 
nishing of  the  last  material,  which,  as  we  have  said,  was  on  April 
4th;  and  that  the  appointment  of  the  receiver  did  not  do  away  with 
this  necessity. 

The  master  then  finds  the  amount  due  on  the  completed  contract, 
and  the  amount  remaining  unpaid  on  the  uncompleted  contract  at 
the  time  the  receiver  was  appointed,  the  details  of  which  we  need 
not  state ;  and  he  rules,  in  effect,  that  the  liens  were  lost.  The  ex- 
ceptions of  the  roofing  company  to  the  master's  report  were  duly 
heard  by  the  court  and  disallowed,  and  the  report  was  confirmed, 
and  a  decree  entered  accordingly,  whereupon  this  appeal  was  season- 
ably taken. 

In  regard  to  the  uncompleted  contract,  there  has  been  some  discus- 
sion before  us  as  to  the  probable  effect  of  the  negotiations  in  enlar- 
ging, even  at  the  common  law,  the  statutory  period,  and  also  as  to 
the  question  whether  that  period  might  not  be  held  to  run  from  the 
time  when  a  suit  at  law  could  have  been  commenced  on  the  contract 
for  the  recovery  of  the  amount  finally  to  come  due  thereon.  Refer- 
ence has  been  made  in  this  connection  to  Freeto  v.  Houghton,  58 
N.  H.  100,  and  Kendall  v.  Pickard,  67  N.  H.  470,  473,  32  Atl.  763, 
which  contain  some  observations  favorable  to  the  roofing  company 
in  these  particulars,  although  not  decisive.  In  the  view  we  take  of 
this  appeal,  it  is  not  necessary  to  consider  these  topics. 

We  have  already  said  there  were  existing,  complete  Hens  on  April 
20, 1903,  when  the  receiver  was  appointed.  As  we  have  further  said, 
whatever  may  have  been  the  extent  of  the  authority  given  the  re- 
ceiver, it  expressly  covered  the  property  against  which  these  liens 
are  claimed;  and  therefore,  from  the  time  of  his  appointment, . any 
attempt  to  proceed  against  that  property  for  their  effectual  enforce- 
ment would  have  been  invalid,  and  a  contempt  of  the  Circuit  Court, 
unless  with  the  consent  of  that  court.  Moreover,  even  if  that  court 
had,  within  the  statutory  90  days,  given  leave  to  proceed,  by  a  suit 
at  common  law,  as  provided  .by  statute,  it  would  have  held  its  hand 
on  the  judgment  thus  obtained,  and  have  permitted  the  liquidation  of 
it  only  in  such  manner  as  it  might  itself  direct  when  the  judgment 
was  obtained.  Furthermore,  as  was  done  in  this  case,  notwithstand- 
ing leave  had  been  given  to  attach,  and  either  with  or  without  such 
leave,  the  Circuit  Court,  on  the  application  of  the  lienor,  or  on  the 
application  of  any  other  party  interested  in  the  litigation,  might  have 
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proceeded  to  investigate  and  adjudicate  with  reference  to  all  the 
rights  of  the  lienor,  and  to  give  such  remedy  as  the  equity  of  the 
case  might  advise.  In  other  words,  by  appointing  the  receiver  of  the 
property  upon  which  the  lien  attached,  the  Circuit  Court  assumed  the 
control  thereof  and  of  the  lienor,  and  stood  in  its  path ;  and,  having 
assumed  such  control,  it  also,  on  settled  principles,  assumed  the  ob- 
ligation to  do  equity,  and  to  protect  the  lienor  so  far  as  it  had  any 
just  rights  in  the  premises.  Therefore,  on  the  broad  rules  of  equity, 
the  chancellor,  having  thus  interposed  his  authority,  was  bound,  on 
the  application  of  the  lienor,  as  on  the  applications  of  other  parties 
in  interest,  to  consider  the  question  of  its  rights,  and  to  preserve  the 
same,  without  regard  to  proceedings  elsewhere,  which  the  court 
might  or  might  not  approve,  and  without  regard  to  any  formalities, 
required  by  statute  or  the  common  law,  subsequent  to  the  order  ap- 
pointing the  receiver,  which  also  it  might  or  might  not  permit.  It 
is  in  consequence  of  this  that  we  find  in  the  authorities  such  general 
expressions  as  the  following: 

*'The  appointment  of  a  receiver  does  not  divest  the  property  of  prior  exist- 
ing liens,  but  affects  them  only  in  the  manner  and  time  of  their  enforcement" 
"While  the  property  is  in  the  possession  of  the  receiver,  the  right  to  enforce 
the  lien  is  suspended,  because  the  property  is  in  the  custody  and  control  of 
the  court"    Beach  on  Receivers  (2d  Ed.  1897)  194. 

"Wherever  property  subject  to  a  Uen  has  been  brought  within  the  domain 
of  a  court  of  equity,  and  a  receiver  of  that  property  is  appointed,  whatever 
rents  and  profits  the  receiver  gets  into  his  hands  will  be  dedicated,  along 
with  the  corpus  of  the  fund,  to  the  satisfaction  of  the  lien,  after  paying  taxes, 
interest,  and  the  like  burdens."    Id.  81& 

In  considering  these  broad  propositions,  we  pass  by  the  class  of 
cases  where  an  appointment  constituted  nominally  a  receivership, 
but  really  a  trusteeship  for  winding  up  the  assets  of  a  corporation, 
partnership,  or  joint-stock  company,  so  that,  necessarily,  the  court 
must  dispose  of  all  the  assets,  and  marshal  them  according  to  ex- 
isting liens,  and  where,  moreover,  rulings  were  specifically  made  in 
view  of  that  fact.  We,  however,  find  support  for  our  positions  in 
an  opinion  rendered  in  behalf  of  the  Supreme  Court,  which  evidently 
has  relation  to  receivers  for  whatever  purpose  appointed.  In  Davis 
V.  Gray,  16  Wall.  203,  217,  218,  21  L.  Ed.  447,  Mr.  Justice  Swayne, 
speaking  in  behalf  of  the  court  regarding  a  receiver,  says : 

•*The  court  will  not  allow  him  to  be  sued  touching  the  property  in  his  charge, 
nor  for  any  malfeasance  as  to  parties,  or  others,  without  its  consent;  nor 
will  it  permit  his  possession  to  be  disturbed  by  force,  nor  violence  to  be  offered 
to  his  person  while  in  the  discharge  of  his  official  duties." 

He  also  says  that  the  receiver  is  "required  to  take  possession  of 
property  as  directed,  because  it  is  deemed  more  for  the  interests  of 
justice  that  he  should  do  so  than  that  the  property  should  be  in  the 
possession  of  either  of  the  parties  to  the  litigation" ;  and  that  "he  is 
not  appointed  for  the  benefit  of  either  of  the  parties,  but  of  all  con- 
cerned."   Again,  he  observes : 

''A  receiver  is  appointed  upon  a  principle  of  Justice  for  the  benefit  of  all 
concerned.  Bvery  kind  of  property  of  such  a  nature  that  if  legal,  it  ml^bt 
be  taken  in  execution,  may,  if  equitable,  be  put  into  his  possession.  Hence* 
the  appointment  has  been  said  to  be  an  equitable  execution.'' 
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In  the  present  case,  notwithstanding  leave  had  been  given  to  pro- 
ceed by  writ  of  attachment,  the  Circuit  Court,  as  we  have  already 
said,  properly  took  jurisdiction  of,  and  passed  upon,  the  claims  of 
the  appellant.  How  can  it  be  deemed  necessary  that,  in  order  that 
a  lien  existing  when  a  receiver  is  appointed  should  be  satisfied,  pro- 
ceedings should  be  taken  by  writ  of  attachment,  when,  after  all,  the 
court  which  appoints  the  receiver  has  the  power  to  treat  such  pro- 
ceedings as  futile?  This  question  is  answered  by  the  broad  rule 
which  we  have  stated.  The  just  conclusion  is  that,  when  a  receiver 
of  specific  property  has  been  appointed  by  a  court  having  competent 
jurisdiction,  the  status  of  the  property  and  all  interests  are  preserved 
as* of  the  date  of  the  appointment,  subject  to  a  disposition  of  all  the 
same  by  the  chancellor  on  due  and  seasonable  application  in  reference 
thereto.  Mr.  Justice  Swayne's  expression  to  the  effect  that  such  an 
appointment  has  been  said  to  be  an  equitable  execution  is  of  peculiar 
force  in  this  respect. 

It  is  to  be  observed  at  this  point,  however,  that  our  propositions 
do  not  go  to  the  extent  of  maintaining  that  a  court  which  has  ap- 
pointed a  merely  interlocutory  receiver,  as  was  the  case  here,  is  al- 
ways required  to  adjudicate  finally  questions  of  liens,  and  provide  for 
their  satisfaction.  This,  in  view  of  the  interlocutory  nature  of  the 
proceedings,  the  court  may  or  may  not  do,  according  to  the  equities 
and  necessities  of  the  case;  but,  in  the  event  the  receiver  is  dis- 
charged, or  in  the  event  of  other  contingencies  which  render  it  suit- 
able that  the  court  should  not  go  through  to  the  conclusion,  it  is 
bound  in  some  way,  on  due  application,  to  preserve  the  essential 
rights  of  the  parties  as  they  existed  when  the  receiver  was  appointed. 

It  is  also  to  be  observed  that,  while  it  follows  from  what  we  have 
said  that  the  action  of  the  chancellor  in  regard  to  rights  existing  at 
the  time  a  receiver  is  appointed,  including  statutory  liens,  is  not 
positively  restricted  by  any  specific  provisions  of  the  common  law  or 
the  statutes  with  reference  to  methods  and  times  of  procedure,  yet 
in  this  as  in  all  other  matters  he  must  regard  the  rules  of  laches  pe- 
culiar to  equity.  Unless  protected  by  some  general  or  special  order 
made  in  discharging  property  from  the  custody  of  receivers,  liens  and 
other  privileges  may  then  be  lost.  Also,  while  the  property  remains 
under  the  control  of  the  chancellor,  unless  relief  is  prayed  for  prompt- 
ly, the  progress  of  the  estate  may  have  so  developed  that  an  equit- 
able estoppel  will  have  arisen.  But  in  the  present  case,  under  the 
circumstances  we  have  explained,  no  claim  can  be  made  that  any 
party  has  suffered  by  the  delay,  or  that  there  was  any  delay  as  to 
either  contract  which  was  unreasonable.  Therefore  we  conclude  that 
under  all  the  circumstances  relief  should  have  been  granted  to  the 
Commonwealth  Roofing  Company,  and  that,  as  to  this,  the  essential 
circumstances  as  to  both  contracts  are  the  same. 

Various  incidental  questions,  however,  arise,  which  arc  reserved 
for  further  consideration  by  the  Circuit  Court,  and  are  not  to  be  re- 
garded as  prejudiced  by  our  judgment  on  this  appeal.  Among 
these  is  the  effect  of  the  provision  of  the  uncompleted  contract  with 
reference  to  payment  in  bonds  of  a  percentage  of  the  amount  com- 
ing due  under  it,  if  there  is  such  a  provision.    Also,  there  may  arise 
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a  question  whether  either  lien  is  in  gross  against  all  the  buildings 
referred  to  in  the  record,  or  whether  the  amounts  owing  for  supplies 
and  labor  are  to  be  distributed  in  due  proportion  among  them,  and, 
if  yes,  on  what  rules,  or  in  what  method.  Also,  there  stands  for  con- 
sideration the  peculiar  phraseology  of  the  New  Hampshire  statute, 
found  in  the  tenth  section  thereof,  which  may,  perhaps,  be  so  con- 
strued as  to  give  the  Commonwealth  Roofing  Company  liens  on  only 
the  right  of  redemption  of  the  White  Mountain  Paper  Company  as 
to  the  mere  land,  but  to  give  it  liens  superior  to  the  mortgage  on 
some  or  all  of  the  buildings.  Also,  all  questions  of  interest  and 
costs,  and  of  the  methods  of  procedure  to  be  adopted  by  the  chan- 
cellor to  enforce  the  liens,  remain  to  be  disposed  of.  On  all  these 
we  express  no  opinion,  our  conclusion  being  limited  to  the  single 
point  that  the  liens  have  not  been  lost,  but  should  be  enforced  by 
the  Circuit  Court,  notwithstanding  any  lack  of  compliance  with  the 
statute  with  reference  to  the  time  or  method  of  procedure. 

We  should,  perhaps,  observe,  in  conclusion,  that  decisions  have 
been  pressed  on  our  consideration,  pro  and  con,  which  arose  in  con- 
nection with  proceedings  under  the  bankruptcy  statutes  of  the  United 
States.  These  decisions  are  conflicting,  and  not  authoritative  for 
Courts  of  Appeals.  They  cannot  stand  in  the  way  of  the  funda- 
mental rules  of  equity  which  we  have  stated.  Moreover,  there  may 
be  a  broad  distinction  arising  out  of  the  fact  that,  while  property 
in  the  hands  of  a  receiver  is  in  custodia  legis,  the  same  is  not  or- 
dinarily true  in  a  proper  sense  with  reference  to  the  assets  of  a  bank- 
rupt estate.  As  to  such  assets,  the  ordinary  rights  of  litigation  arc 
usually  preserved,  and  parties  having  claims  of  any  kind  may  govern 
themselves  accordingly. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court  for  further  proceedings  not  inconsistent  with 
our  opinion  passed  down  this  day,  and  neither  party  recovers  costs 
of  appeal. 


BTANDIPORD  et  nx.  v.  THOMPSON. 
^Clrcnlt  Ck>iirt  of  Appeals,  Fourth  Circuit    February  21«  1905.) 

Na  549. 

1.  Vendor   and   Pubchabka— Constbuction   of   Inotbuicsnt-Oontbaot   or 

Bale  ob  Option. 

Where  an  Instrument  purporting  by  its  terms  to  be  a  contract  for  the 
sale  of  the  coal  underlying  certain  land  was  signed  only  by  the  owner 
of  the  land,  and  was  thereafter  referred  to  in  all  communications  be- 
tween the  parties  and  in  assignments  of  the  instrument,  and  treated  by 
all  parties  connected  with  the  matter,  as  an  option  only,  it  will  be  so 
construed. 

2.  Speoifio   Pebtobmance— Contbaot   Bnfobceablb— Option    to    Pubchasb 

Goal  Lands* 

Defendant,  who  was  the  owner  of  land  underlaid  with  coal,  executed 
a  paper  by  which  he  agreed  to  sell  the  coal  to  one  R.  It  provided  that 
unless  a  first  payment  should  be  made  by  a  date  named,  or  as  soon  there- 
after as  the  title  should  be  examined  and  accepted,  the  agreement  should 
be  considered  as  rescinded.    B.  was  acting  as  a  broker  in  obtaining  op- 
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tlons  for  a  company  which  sent  defendant  a  written  acceptance  of  the 
option,  but  did  not  make  any  payment  at  the  time  stipulated,  nor  when 
the  abstract  had  been  approved,  and  subsequ^itly  became  Insolvent  and 
abandoned  the  purchase.  About  IS  months  after  the  agreement,  R.  ob- 
tained an  extension  agreement  signed  by  himself  and  defendant*  but  not 
imder  seal,  by  which  the  time  was  extended  to  a  day  fixed,  and  R. 
agreed  that,  If  payment  was  not  made  by  such  time,  he  would  surrender 
the  "option"  and  all  other  papers.  Such  payment  was  not  made,  but 
■eyeral  months  thereafter  B.  transferred  his  rights  to  complainant,  who 
demanded  a  conveyance,  which  was  refused.  Held,  that  the  agreement 
was  merely  an  option,  and  time  was  of  Its  essence,  not  only  by  Its  terms* 
but  In  view  of  the  nature  of  the  property,  and  that,  under  the  facts 
shown,  a  court  of  equity  would  not  decree  Its  specific  performance  by 
defendant  after  the  property  had  Increased  In  value. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
cm  District  of  West  Virginia,  at  Wheeling, 

Nelson  C.  Hubbard  (Hubbard  &  Hubbard  and  W.  A.  Hook,  on  the 
htiet),  for  appellants. 

William  H.  Hearne,  for  appellee. 

Before  PRITCHARD,  Circuit  Judge,  and  BRAWLEY  and  WAD- 
DILL,  District  Judges. 

BRAWLEY,  District  Judge.  This  is  an  appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  West  Virginia, 
from  an  order  and  decree  in  a  cause  wherein  the  above-named  appel- 
lants were  defendants,  and  appellee  plaintiff,  in  which  the  court  ad- 
judged "that  the  plaintiff  Josiah  V.  Thompson  is  entitled  to  the  spe- 
cific performance  of  a  contract  dated  the  11th  day  of  January,  1900, 
for  the  sale  of  certain  coal  underlying  the  lands  of  said  John  Standi- 
ford,  in  the  bill  and  proceedings  mentioned,  which  contract  was  made 
by  the  said  John  Standiford  to  C.  V.  Riley,  and  by  the  said  C  V.  Riley 
transferred  and  assigned  to  the  plaintiff  herein." 

Standiford  and  his  wife,  who  will  be  hereafter  referred  to  as  the  de- 
fendants, owned  in  fee  simple  a  tract  of  land  situated  in  Marshall 
county,  W.  Va.,  containing  about  253  acres,  underlaid  with  bituminous 
coal ;  and  on  January  11,  1900,  he  entered  into  an  agreement  with  C. 
V.  Riley  whereby  he  agreed  to  sell  and  convey  to  said  Riley,  his  heirs 
and  assigns,  all  the  underlying  coal  in  and  under  the  tract  of  land  there- 
in described,  for  which  Riley  agreed  to  pay  $12  per  acre  for  each  and 
every  acre,  as  follows :  25  per  cent,  in  cash,  and  balance  in  three  equal 
annual  payments.  He  further  agreed  to  furnish  a  complete  abstract 
of  title,  and  a  general  warranty  deed,  clear  of  all  incumbrances,  when 
the  first  payment  was  made,  and  the  other  secured  by  mortgage.  The 
concluding  words  of  this  agreement  are: 

"It  Is  expressly  understood  and  agreed  that  If  the  first  payment  aforesaid 
is  not  made  on  or  before  the  first  day  of  October,  1900.  or  as  soon  thereafter 
as  the  title  shall  be  examined  and  accepted  by  the  party  of  the  second  part 
[Riley]  or  his  heirs  or  assigns,  this  ai^^reement  shall  be  considered  as  rescind- 
ed and  no  party  shall  be  bound  thereby." 

Standiford  was  a  farmer  residing  in  that  county,  and  it  appears  that 
C.  V.  Riley  was  by  occupation  a  farmer,  but  engaged  also  in  the  coal 
business  and  the  selling  of  coal  lands ;  and  it  appears  that  he  and  one 
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McCombs  were  engaged  in  getting  options  upon  coal  lands  in  that  sec- 
tion, in  the  interest  of  the  Viola  Coal  Company,  and  that  he  obtained 
options  on  about  34  tracts  of  land  for  that  purpose.  On  September  25, 
1900,  the  Viola  Coal  Company  sent  to  Standiford  a  written  acceptance, 
service  of  which  was  acknowledged  on  that  day,  of  which  the  following 
is  a  copy: 

"We  hereby  accept  under  an  agreement  made  for  our  benefit  the  option 
granted  by  you  to  0.  V.  Riley  on  the  11th  day  of  January,  1900,  of  all  the 
coal  underlying  your  property,  said  to  contain  253  acres,  the  same  as  set  fortb 
in  the  option  above  mentioned.  Our  corps  of  engineers  will  surrey  your 
property  to  ascertain  the  acreage,  and  we  will  at  once  inform  yon  as  to  the 
result  and  furnish  a  plat  of  the  same,  by  which  you  can  ascertain  the  accu- 
racy and  correctness  of  the  survey.  You  will  please  prepare  an  abstract  of 
your  title  that  the  same  may  be  examined  and  approved  by  our  attomeya.'* 

Standiford  furnished  an  abstract  of  his  title  to  the  firm  of  Riley  & 
Ritz,  of  which  firm  T.  S  Riley,  a  brother  of  C.  V.  Riley,  was  a  part- 
ner. 

The  Viola  Coal  Company  was  a  corporation  of  $50,000  capital, 
of  which  $5,000  was  paid  in,  and  it  contemplated  the  building  of  a  rail- 
road through  these  lands,  but  nothing  seems  to  have  been  done  in  fur- 
therance of  this  purpose.  It  was  stated  at  the  hearing  that  it  was  in- 
solvent, and  the  bill  of  complaint  charges  that  "the  said  Viola  Coal 
Company,  for  some  cause  or  reason  unknown  to  your  orator,  did  wholly 
fail  to  complete  and  carry  out  its  said  contract  for  the  purchase  of  the 
said  coal  and  coal  rights  and  privileges  made  with  the  said  C.  V.  Riley 
as  aforesaid" ;  and  tiiere  was  a  meeting  of  the  farmers  who  had  given 
options  to  Riley  about  the  middle  of  June,  1901,  at  which  Riley  was 
present.    One  of  the  parties  at  the  meeting  says : 

"Tbe  meeting  was  called  to  consider  what  they  would  do.  Mr.  Riley  had 
proaiised  them  their  money,  you  know;  and  they  wanted  to  see  whether 
the  Viola  Coal  Ck)mpany  was  gone,  and  what  had  become  of  them.  Riley 
had  this  extension  paper,  and  he  read  that;  and  then  he  stated  that  b# 
would  give  the  farmers  their  money  against  the  Ist  of  October,  or  surrendef 
the  paper,  as  free  as  he  would  set  down  and  eat  a  meal." 

The  extension  paper  referred  to  is  as  follows: 

"This  agreement  made  this  26  day  of  June,  A.  D.,  1901,  between  0.  V. 
Riley  of  the  first  part  and  the  undersigned  parties  who  heretofore  gave  op- 
tlons  on  their  coal  to  the  first  party  of  the  second  part:  whereas,  the  first 
party  now  holds  options  upon  the  coal  of  the  second  parties,  and  under  said* 
options  surveys  have  been  made  of  what  is  known  as  the  Viola  Block,  in 
Webster  and  Sand  Hill  Districts,  and  the  said  first  party  desiring  further 
time  to  complete  the  sale  of  said  block;  it  is,  therefore,  agreed  between 
the  first  and  second  parties  he^reto  that  in  consideration  of  the  second  parties 
extending  the  time  until  the  first  day  of  October,  1901,  the  first  party  agrees 
that  if  he  or  his  assignees  are  not  ready  to  make  payment  as  provided  by 
the  options  on  the  last  mentioned  date,  that  he  will  surrender  to  the  second 
parties  said  options,  and  all  papers  in  his  possession  connected  therewith, 
and  release  the  second  parties  from  all  claim  and  damages  by  reason  of  such, 
options.'' 

This  paper  was  signed  by  C.  V.  Riley  and  by  John  Standiford  and 
seven  or  eight  others.  When  the  1st  of  October  had  passed,  and  Riley 
had  failed  to  carry  out  his  agreement,  or  surrendered  the  options  as 
agreed,  other  meetings  of  the  farmers  interested  were  held,  at  one  of 
whk:h  a  committee  was  appointed  to  consult  a  lawyer  as  to  whether 
135  F.— 63 
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they  were  still  bound  by  their  agreements ;  and  this  committee  consulted 
Mr.  Holt,  an  attorney  of  Moundsville,  who,  in  a  written  opinion,  ad- 
vised them  that  the  options  had  expired  Some  time  during  the  au- 
tumn, T.  S.  Riley,  the  brother  of  C.  V.  Riley,  and  attorney  for  him 
and  McCombs,  had  negotiations  with  the  plaintiff,  who  resided  at 
Uniontown,  Pa. ;  and  on  September  27th  plaintiff  agreed,  in  a  message 
over  the  telephone,  to  take  some  of  the  tracts  of  land  on  which  these 
parties  had  options,  leaving  out  about  1,000  or  1,500  acres  of  the  lands 
lying  on  the  south,  which  did  not  bound  on  his  lands.  These  negotia- 
tions culminated  in  a  written  agreement  of  date  February  14,  1902,  ac- 
cepted by  plaintiff  February  21,  1902,  whereby  he  agreed  to  accept  the 
cool  on  a  subjoined  list,  aggregating  something  over  3,000  acres ;  "set- 
tlements and  payments  to  commence  in  June,  1902."  Standiford's 
name  appears  last  on  this  list,  but  the  list  did  not  embrace  all  the  tracts 
on  which  Riley  and  McCombs  had  options ;  there  being,  as  stated 
above,  about  1,000  or  1,600  acres  which  he  declined  to  take.  Another 
meeting  of  the  farmers  was  held  November  11th,  at  which  J.  M.  Ritz, 
the  law  partner  of  T.  S.  Riley,  and  representing  Thompson,  the  pur- 
chaser, was  present 

One  of  the  witnesses  who  attended  this  meeting  testifies  that  Ritz 
"went  on  to  tell  them  that  the  coal  was  sold,  and  wanted  the  people 
to  wait  for  a  test  well,  and  stated  that  the  coal  was  sold  subject  to  the 
test;  and  we  people  would  talk. in  and  interrupt  him,  you  know,  about 
telling  him  that  coal  was  not  sold  at  all,  and  then  he  would  go  ahead 
and  say,  *0h,  yes,  it  was  sold ;'  and  he  says,  'If  it  did  not  prove  satis- 
factory, we  ain't  going  to  ask  the  party  to  take  the  coal ;' "  and  again 
he  said  that  he  had  "sold  the  coal,  provided  the  test  well  proved  out 
satisfactory,  'and,  if  it  did  not,'  he  said,  'I  ain't  going  to  ask  the  man  to 
take  it'"  This  same  witness,  who  was  one  of  the  parties  who  had 
given  an  option  to  Riley,  says  that  shortly  thereafter  he  went  to  Heam, 
the  attorney  for  Thompson,  carrying*  with  him  his  abstract  of  title  and 
deed,  and  inquired  if  Thompson  was  going  to  take  his  coal.  Heam 
told  him  that  his  name  was  not  on  the  list,  but  perhaps  he  might  hear 
from  him  later ;  and  it  appears  from  the  testimony  that  Hearn,  as 
Thompson's  attorney,  had  begun  some  time  about  the  end  of  October 
to  pay  for  some  of  the  lands  which  Thompson  had  agreed  to  buy.  The 
test  well  was  drilled  and  completed  some  time  in  January,  and,  as  al- 
ready stated,  Thompson  on  February  21,  1902,  agreed  with  McCombs 
and  Riley  to  accept  the  coal  covered  by  their  options,  the  list  of  which 
was  attached  to  the  agreement.  Meantime  Standiford,  acting  on  the 
advice  of  the  lawyer  consulted  by  the  committee  above  referred  to,  and 
believing  himself  free  to  do  so,  gave  an  option  on  his  coal  in  his  coal 
lands  to  W.  H.  Hook,  January  8, 1902,  at  $15  per  acre ;  and  on  March 
8,  1902,  C.  V.  Riley  sent  a  notice  to  Standiford  to  present  his  abstract 
and  deed  to  W.  H.  Heame,  Esq.,  attorney  for  J.  V.  Thompson,  at  his 
office,  at  Wheeling,  W.  Va.,  as  soon  as  convenient,  so  that  they  can  be 
examined  and  passed  upon  by  him,  and  that  his  coal  would  be  "taken 
up  and  paid  for  under  the  terms  of  your  option  to  me  dated  11th  day  of 
January,  1900,  and  extension  thereof."  The  record  shows  that  on  Sep- 
tember 28,  1900,  there  was  "an  agreement  between  Charles  V.  Riley 
and  Edgar  A.  Holmes,  acting  for  and  in  behalf  of  the  Viola  Coal  Coni- 
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pany,**  reciting  that  Riley  being  the  "owner  of  certain  options  ag- 
gregating about  2,800  acres  in  coal  lands,"  etc.,  "and  is  desirous  of 
selling  the  same  to  the  Viola  Coal  Company,  Holmes,  acting  in  behalf 
of  that  company,  engages  to  purchase  the  same  at  a  fixed  price  of  $15.00 
per  acre."  It  further  shows  that  on  October  9,  1901,  tfie  Viola  Coal 
Company  disclaims  and  renounces  any  and  all  interest  in  and  claim  to 
the  coal  properties  or  options  referred  to  in  the  list  annexed,  and  trans- 
fers and  assigns  unto  Charles  V.  Riley  all  right,  title,  and  interest  in  and 
to  said  property  and  options.  This  assignment  is  signed,  "Viola  Coal 
Company,  Floyd  K.  Smith,  Secretary."  It  has  not  the  seal  of  the 
company,  and  there  is  nothing  in  the  record  showing  that  Smith  was 
secretary.  All  of  these  agreements,  with  the  agreement  of  January 
11, 1900,  and  that  of  June  26,  1901,  are  indorsed,  "For  value  received, 
I  hereby  transfer  and  assign  the  within  agreement  [or  contract]  to  J. 
V.  Thompson.  [Signed]  C.  V.  Riley,"  no  date  appearing  on  the  as- 
signments. 

The  only  other  paper  in  the  record  that  seems  to  be  necessary  to  a 
full  understanding  of  the  facts  in  the  cause  is  the  letter  which  appears 
to  have  been  sent  from  the  law  office  of  T.  S.  Riley,  Wheeling,  W.  Va., 
April  30,  1901,  addressed  to  John  Standiford,  and  signed  by  J.  M. 
Ritz,  which  says:  "Dear  Sir:  Your  abstract  has  been  finished  and 
is  now  ready  for  the  typewriter.  I  have  gone  back  with  the  title  to  the 
patent  or  Commonwealth.    Very  truly  yours." 

The  main  question  to  be  determined  is  the  nature  of  the  agreement 
of  January  11,  1900.  This  agreement,  although  in  its  recitals  pro- 
fessing to  be  bipartite,  is  signed  only  by  Standiford.  Riley,  the  party 
to  whom  it  was  given,  calls  it  an  "option,"  and  the  paper  in  evidence 
is  indorsed,  "Coal  option,"  and  all  through  his  testimony  in  the  cause 
it  is  referred  to  as  an  option.  In  the  agreement  between  Riley  and 
Holmes,  acting  for  the  Viola  Coal  Company,  it  is  called  an  "option," 
and  the  Viola  Coal  Company,  in  its  notice  to  Standiford  of  date  Sep- 
tember 25,  1900,  says :  "We  hereby  accept  under  an  agreement  made 
for  our  benefit  the  option  granted  by  you  to  C.  V.  Riley  on  the  11th 
day  of  January,  1900,"  etc.  The  agreement  of  June  26,  1901,  between 
Riley,  Standiford,  and  others^  refers  to  this  and  like  papers  as  options ; 
and  in  his  letter  to  Standiford  of  March  8,  1902,  which  is  the  first  and 
only  written  notice  of  the  sale  to  Thompson,  Riley  speaks  of  it  as  "your 
option  to  me  dated  on  the  11th  day  of  January,  1900."  All  the  wit- 
nesses, including  T.  S.  Riley,  the  lawyer,  and  his  partner,  Ritz,  and  W. 
H.  Heame,  the  counsel  for  the  appellee,  refer  to  this  and  like  papers  as 
options.  The  agreement  between  McCombs  and  Riley  of  February  14, 
1902,  which  is  a  part  of  plaintiflf's  chain  of  title,  assigns  "the  options 
covering  the  coal  land,"  and  Standiford's  name  appears  on  the  "list 
of  options,"  which  was  a  part  of  that  agreement. 

Although  the  rule  undoubtedly  is  that  an  instrument  in  writing 
must  be  construed  according  to  its  terms,  and  not  by  what  people 
call  it,  the  contemporaneous  interpretation,  and  the  practical  con- 
struction put  upoii  its  language  by  both  parties  and  by  all  persons 
familiar  with  the  subject-matter,  should  be  considered  in  solving  any 
doubts  which  may  arise  in  construing  the  words  in  which  the  parties 
have  attempted  to  dothe  their  intentions;   and  there  is  no  doubt 
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whatever,  from  the  testimony,  that  Standiford  mtendcd  to  give  Rfley 
an  option  upon  his  coal  lands,  and  nothing  more.  An  option  has 
been  defined  to  be  "an  unaccepted  offer  to  sell."  It  transfers  no 
title  or  right  in  rem,  but  creates  a  right  in  personam,  and  that  right 
is  to  accept  or  reject  a  present  offer  within  a  limited  or  reasonable 
time  in  the  future.  It  is  a  continuing  offer  until  the  expiration  of 
the  time  limited,  and  we  are  of  opinion  that,  in  the  circumstances 
proved  in  this  case,  it  was  Standiford's  intention  to  confer  upon 
Riley  an  agency  for  the  sale  of  the  lands  mentioned,  at  a  named  price, 
for  a  named  period,  and  it  was  expressly  agreed  that  the  first  pay- 
ment was  to  be  made  on  or  before  October  1, 1900,  "or  as  soon  there- 
after as  the  title  shall  be  examined  and  accepted."  This  last  clause 
undoubtedly  gave  Riley  some  time  after  October  1,  1900,  for  the  ex- 
amination of  the  title,  and  to  that  extent  is  somewhat  indefinite,  but 
the  time  to  be  given  for  that  purpose  should  be  construed  to  be  a 
reasonable  time ;  and  it  appears  from  the  testimony  that  Standiford 
did  furnish  to  Riley's  attorneys  all  the  papers  necessary  for  the 
preparation  of  an  abstract  of  title,  and  by  the  letter  of  April  30, 1901, 
it  further  appears  that  the  attorneys  had  finished  the  abstract  before 
that  date,  and  had  gone  back  with  the  title  to  the  patent  or  Common- 
wealth, and  no  fault  or  question  was  made  as  to  the  title.  When, 
therefore,  the  Viola  Coal  Company,  in  whose  interest  the  option  was 
taken,  on  September  25,  1901,  five  days  before  the  expiration  of  the 
time  limited,  gave  notice  to  Standiford  that  they  accepted  the  terms 
proposed,  they  did  not  perfect  any  title  simply  by  exercising  their 
right  of  acceptance,  but  the  same  should  have  been  fully  completed 
by  payment  within  the  time  limited,  or  a  reasonable  time  thereafter. 
But  it  is  contended  that  this  paper  of  January  11th  was  not  an  option, 
but  an  agreement  of  sale.  How  did  Riley  regard  it?  There  can  be 
no  sale  without  a  purchaser,  and  Riley  surely  did  not  regard  himself 
as  a  purchaser,  nor  did  he  so  regard  the  Viola  Coal  Company,  to 
whom  he  assigned  all  of  his  rights  under  the  agreement,  for  we  find 
that  in  June  following,  apparently  upon  the  assumption  that  the  Viola 
Company  was  insolvent  and  had  no  intention  of  completing  the  trans- 
action, Riley  obtains  from  Standiford  the  agreement  of  June  26, 
1901,  for  the  avowed  purpose  of  getting  "further  time  to  complete 
the  sale  of  said  block."  His  whole  attitude  is  that  of  a  broker,  who, 
for  the  purpose  of  making  commissions  for  himself,  obtains  an.  option 
for  a  limited  period  of  these  coal  lands,  which  he  expects  to  sell  to 
the  Viola  Coal  Company.  When  the  time  fixed  in  the  option  had 
expired,  and  the  Viola  Company  had  lost  or  abandoned  any  rights 
which  it  could  claim  under  the  agreement  of  January  11th,  Riley,  still 
desirous  of  making  his  commissions,  obtains  from  Standiford  another 
option,  and  straightway  seeks  to  find  another  purchaser.  The  sec- 
ond option  differs  from  the  first  in  this :  That  by  its  terms  the  time 
in  which  to  complete  the  sale  is  limited  to  October  1,  1901,  and,  in 
consideration  of  such  extension,  he  expressly  agrees  that,  if  he  or 
his  assignees  are  not  ready  to  make  payment  on  the  last-mentioned 
date,  he  will  surrender  all  the  papers  in  his  possession.  There  is  no 
provision  in  the  second  option  for  any  time  after  October  1st  for  the 
examination  of  the  titles — ^partly,  it  may  be  assumed,  because. the 
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owners  of  the  land,  who  had  been  waiting  about  18  months  to  sell 
their  coal,  were  not  willing  to  continue  indefinitely  to  allow  the  cloud 
to  hang  over  their  titles,  and  partly  because  there  was  no  longer  any 
question  as  to  Standiford's  title,  for  it  had  already  been  examined  and 
approved,  and  was  then  in  the  possession  of  Riley's  brother  and  coun- 
sel, who  was  present  when  the  agreement  of  June  26, 1901,  was  made. 

The  only  view  upon  which  plaintiff's  cause  can  be  sustained  is 
that  the  agreement  of  January  11,  1900,  was  not  an  option,  but  a 
contract  for  the  sale  of  the  land  upon  a  condition  subsequent,  vesting 
a  title  in  the  land  at  once  in  the  purchaser,  subject  to  be  defeated  on 
the  nonpa)mient  of  the  money  upon  the  day  specified.  Could  Riley 
be  held  as  a  purchaser  under  such  agreement?  Clearly  not,  for  he 
did  not  sign  it,  and  there  was  no  time  from  the  beginning  of  these 
transactions  to  the  end  when  Standiford  could  have  compelled  him 
to  take  the  land.  The  doctrine  of  the  specific  performance  of  con- 
tracts for  the  sale  of  lands  mainly  depends  upon  the  principle  that, 
when  such  agreement  is  made,  the  purchaser  becomes  the  equitable 
owner,  and  a  trust  is  impressed  upon  the  legal  estate  for  his  benefit. 
The  beneficial  and  substantial  ownership  of  the  estate  is  in  the  ven- 
dee, and  the  equitable  ownership  of  the  purchase  fund  is  in  the 
vendor.  Equity  will  therefore  enforce  the  performance  of  such  a 
contract  properly  concluded  between  the  parties,  if,  for  sufficient  rea- 
sons, one  of  the  parties  fails  to  keep  the  exact  date  assigned  by  the 
contract  for  its  completion,  if  it  can  do  justice  between  them,  and 
there  is  nothing  in  the  express  stipulations,  or  in  the  nature  of  the 
property,  or  in  the  surrounding  circumstances,  which  indicates  that 
time  was  not  regarded  by  the  parties  as  a  material  element,  and  the 
payment  of  interest  on  the  deferred  payment  would  be  full  .com- 
pensation to  the  vendor  for  the  delay.  The  ground  of  relief  is  that 
the  equitable  title  being  in  the  vendee,  liable  to  be  defeated  by  fail- 
ure to  comply  with  a  nonessential  part  of  the  agreement,  equity, 
which  abhors  penalties  and  forfeitures,  will  in  any  proper  case  grant 
relief  where  the  party  asking  it  has  lost  hrs  right  to  a  legal  remedy 
by  omission  to  comply  with  the  provisions  in  respect  to  the  time  of 
performance.  In  such  cases,  and  in  such  cases  only,  can  it  be  prop- 
erly said  that  equity  does  not  regard  time  as  of  the  essence  of  a  con- 
tract; but  in  equity,  as  at  law,  the  intention  of  the  parties  should 
govern,  and  if  it  plainly  appears  that  it  was  the  intention  of  the  par- 
ties that  no  rights  should  vest  until  some  act  was  done,  and  the  time 
for  the  doing  of  the  prescribed  act  is  definitely  specified,  a  court  of 
equity  has  no  power  to  make  a  new. contract  for  the  parties,  and  to 
confer  upon  one  of  them  rights  which  by  the  terms  of  the  contract 
did  not  exist.  It  cannot  disregard  the  intention  of  the  parties  where 
it  is  embodied  in  an  express  stipulation,  and  especially  is  this  true 
where  the  essential  element  of  time  inheres  in  the  nature  of  the 
subiect-matter.  As  was  said  by  Justice  Story  in  Taylor  v.  Long- 
worth,  14  Pet.  172, 10  L.  Ed.  405 — ^a  case  where  specific  performance 
was  decreed : 

"There  Is  no  donbt  that  time  may  be  of  the  essence  of  a  contract  for  the 
sale  of  property.    It  may  be  made  so  by  the  express  stipulation  of  the  par- 
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ties,  or  It  may  arise  by  implication  from  the  very  nature  of  the  propeity,  or 
the  avowed  objects  of  the  seller  or  purchaser." 

If  the  subject  of  the  contract  is  one  likely  to  be  of  greater  or 
less  value,  according  to  the  effluxion  of  time,  and  a  definite  time  is 
fixed  therein  for  its  performance,  there  is  a  necessary  implication 
that  time  was  of  the  essence  of  the  contract  relating  to  it.  As  said 
by  the  court  in  Waterman,  v.  Banks,  144  U.  S.  403,  12  Sup.  Ct,  646, 
36  L.  Ed.  479: 

"This  principle  Is  peculiarly  applicable  where  the  property  is  of  audi 
character  that  it  will  likely  undergo  sudden,  frequent,  or  great  fluctuations 
in  value.  In  respect  to  mineral  property,  it  has  been  said  that  it  requires, 
and  of  all  properties,  perhaps,  the  most  requires,  the  parties  interested  in 
it  to  be  vigilant  and  active  in  asserting  their  rights." 

Pomeroy  on  Specific  Performance  of  Contracts,  §  387,  states  the 
principle  thus : 

"In  respect  to  unilateral  contracts  there  is  some  discrepancy  among  the 
authorities.  One  group  of  decisions  holds  that,  with  respect  .to  them,  time  is, 
and  necessarily  must  be,  essential,  in  the  strict  sense  of  the  term,  while  an- 
other group  holds  that  time  is  merely  material,  and  not  essential.  This 
conflict  may  perhaps  be  reconciled  by  a  suggestion  drawn  from  the  form  and 
provisions  of  the  contracts  themselves.  Where  the  contract  is  really  an  offer 
on  one  side,  with  a  provision  that  this  offer  must  be  assented  to  and  acc^ted, 
when  a  mere  acceptance  is  contemplated,  or  payment  must  be  made,  when 
payment  was  the  act  of  acceptance  contemplated,  at  or  before  a  specified  day, 
then,  of  course,  the  act  of  assent  or  of  payment  must  be  done  within  the  pre- 
scribed time;  and  time  is,  from  the  very  form  of  the  contract  essentiaL 
If,  therefore,  a  vendor  agrees  to  convey  if  payment  be  made  at  or  before  tba 
given  date,  or  if  an  option  is  given  which  is  to  be  accepted  by  payment  within 
a  given  time,  then  the  time  of  the  payment  is  certainly  essential.  In  fact, 
payment  is  a  condition  precedent  to  the  vesting  of  any  right  in  the  vendee." 

And  after  a  review  of  the  authorities  pro  and  con,  from  all  of  which 
it  appears  that  the  subject-matter  of  the  contract  is  always  considered 
a  material  circumstance  in  construing  it,  he  says,  in  section  390 : 

"It  is  now  thoroughly  established  that  the  intention  of  the  parties  must 
govern,  and,  if  the  intention  clearly  and  unequivocally  appears  from  the  con- 
tract by  means  of  some  express  stipulation  that  time  shall  be  essential,  then 
the  time  of  completion  or  of  performance,  or  of  complying  with  the  terms, 
will  be  regarded  as  essential  in  equity,  as  much  as  at  law.  No  particular 
form  of  stipulation  is  necessary,  but  any  clause  will  have  the  effect  which 
clearly  and  absolutely  provides  that  the  contract  is  to  be  void  if  the  fulfillment 
is  not  within  the  time  prescribed." 

In  Richardson  v.  Hardwick,  106  U.  S.  254,  27  L.  Ed.  145,  the  court, 
in  construing  a  case  where  a  specific  performance  was  refused,  says : 

"The  written  contract  gives  him  the  privilege,  or  as  counsel  call  It,  an 
'option,'  to  become  equally  interested  in  the  lands  by  paying  one-half  the  pur- 
chase money,  etc,  within  two  years  after  its  date.  The  contract  of  itself 
did  not  vest  him  with  any  Interest  or  estate  in  the  lands.  It  merely  pointed 
out  the  mode  in  which  he  might  acquire  interest,  namely,  by  paying  a  certain 
sum  of  money  before  a  certain  time.  He  did  not  pay  the  money  within  the 
time  limited  by  the  contract  •  •  •  It  is  clear  from  the  terms  of  the 
contract  that  Richardson  was  not  bound  by  it  ^e  did  not  agree  to  pur- 
chase any  share  in  the  lands,  or  to  pay  Hardwick  any  money.  The  contract 
gave  Hardwick  no  cause  of  action  against  Richardson.  The  latter  was  not 
bound  to  become  Interested  in  the  lands,  or  to  pay  any  money  thereon,  unless 
he  chose  to  do  so.    In  suits  upon  unilateral  contracts,  it  is  only  where  tlie 
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defendant  has  had  tbe  benefit  of  the  consideration  for  which  he  bargained  that 
he  can  be  held  bound." 

Here  we  are  asked  to  enforce  a  contract  relating  to  coal,  which  in  its 
nature  was  subject  to  great  changes  and  fluctuations  in  value.  No  fault 
or  laches  is  imputable  to  the  defendant,  for  he  did  all  that  was  required 
by  the  terms  of  the  agreement,  in  furnishing  to  Riley's  attorneys  an  ab- 
stract of  title.  After  waiting  about  18  months  he  gave  to  Riley,  with- 
out consideration  (for  the  second  extension  is  not  under  seal,  which 
might  import  consideration),  an  extension  of  time  to  October  1,  1901, 
upon  Riley's  express  agreement  to  surrender  all  papers,  etc.,  if  the  first 
payment  was  not  made  by  that  date.  He  then  finds  that  Riley  is  ne- 
gotiating with  a  new  purchaser,  the  plaintiflf  herein,  whose  attorney 
appears  at  a  meeting  of  farmers  who  had  given  like  options,  and  informs 
them  that  this  contemplated  purchaser  intends  sinking  a  test  well,  and, 
if  he  finds  it  satisfactory  he  will  take  the  lands,  otherwise  not.  This 
is  a  condition  not  referred  to  or  hinted  at  in  the  agreement  of  January 
11,  1900.  Standiford  thus  remains  in  a  condition  of  doubt  and  uncer- 
tainty for  a  long  period  of  time.  He  has  no  contract  which  he  can  en- 
force against  anybody.  The  Viola  Company,  the  only  party  that  was 
ever  in  any  way  bound  to  him,  had  abandoned  all  claims ;  having,  as 
stated  in  the  bill  of  complaint,  "wholly  failed  to  perform  its  contract.'* 
It  was  defunct,  and  Riley,  who  had  represented  it  in  taking  the  option 
of  June,  1901,  had  so  far  supplanted  the  former  agreement  that  no  ac- 
ceptance under  the  former  by  the  Viola  Company  could  operate  to  af- 
fect the  like  option  as  between  Standiford  and  Riley.  Riley  con- 
fessedly was  not  bound.  He  had  never  agreed  to  purchase  for  himself. 
He  was  a  mere  broker,  having  no  title  in  himself  to  these  lands,  but  was 
endeavoring  to  find  a  purchaser  and  thereby  secure  his  commissions. 
In  these  circumstances,  the  defendant  and  others  in  like  plight  took 
legal  advice,  and,  being  assured  that  he  was  free  from  any  obligation, 
had  bargained  to  sell  to  another.  Happily  for  him,  the  delay  on  the 
part  of  Riley  to  find  a  purchaser  who  would  comply  with  the  terms  of 
the  agreement  has  turned  to  his  advantage,  for  the  price  of  coal  lands 
was  enhanced.  Had  it  been  otherwise,  and  the  value  had  diminished^ 
as  it  was  liable  to  do,  does  any  one  believe  that  plaintiff  would  have 
sought  to  enforce  specific  performance?  A  contract  which  binds  one 
party  for  an  indefinite  period  of  time,  leaving  the  other  party  entirely 
free,  is  lacking  in  mutuality.  If  there  was  a  completed  contract,  found- 
ed upon  sufficient  consideration,  the  doctrine  of  mutuality  might  be  ig- 
nored, but  here  there  is  no  contract  which  Standiford  could  have  en- 
forced against  Riley.  The  only  party  who  ever  became  bound  was 
the  Viola  Company,  which,  by  its  acceptance  of  the  option  September 
25,  1900,  could  have  compelled  Standiford  to  carry  out  his  agreement 
if  it  had  proffered  payment  within  a  reasonable  time;  but  the  time 
fixed  in  the  agreement  for  payment  being  October  1,  1900,  or  as  soon 
thereafter  as  the  titles  shall  be  examined  and  accepted,  any  delay  on  its 
part  in  making  payment  after  Standiford  had  furnished  his  abstract 
would  be  unreasonable,  and  the  testimony  shows  that  Standiford  fur- 
nished his  abstract  and  the  title  was  examined  early  in  the  year  190ft. 
By  that  time  it  was  apparent  that,  by  reason  of  insolvency  or  otherwise^ 
the  Viola  Company  had  abandoned  all  interest  in   tlie   coal   laiidsv 
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'Neither  Riley  nor  his  assignee,  the  plaintiff  here,  ever  undertook  to 
assume  the  obligation  which  was  upon  the  Viola  Company  by  rea- 
son of  its  acceptance ;  and  both  Riley  and  the  Viola  Company,  for  whose 
benefit  the  agreement  was  obtained,  gave  to  it  the  name  and  character  of 
an  option,  which  required  acceptance  to  make  it  a  completed  contract. 
Neither  of  them  considered  it  a  purchase  agreement  which  would  be 
complete  without  acceptance.  If  there  is  any  equitable  estate  growing 
out  of  the  agreement,  it  would  be  in  the  Viola  Company ;  and,  if  such 
estate  is  not  altogether  forfeited  and  abandoned  by  reason  of  its  failure 
for  more  than  a  year,  without  explanation  or  excuse,  to  pay  for  the 
lands  as  it  agreed  to  do,  it  is  doubtful  whether  the  paper  purporting 
to  be  signed  by  the  secretary  of  the  Viola  Company  in  October,  1901, 
could  be  considered  an  instrument  which  would  divest  its  title,  for  this 
paper  has  not  attached  to  it  the  seal  of  the  company,  and  there  is  no 
evidence  that  the  company  authorized  it;  but,  inasmuch  as  there  is 
nothing  in  the  decree  below  which  indicates  that  the  judgment  appealed 
from  is  predicated  upon  any  title  derived  from  the  Viola  Company,  that 
question  need  not  be  further  considered. 

We  are  of  opinion  that  the  agreement  of  January  11,  1900,  was  con- 
sidered by  all  the  parties  to  it  as  an  option,  and  nothing  more;  that  to 
interpret  it  as  an  agreement  of  sale  to  Riley,  which  vested  an  equitable 
title  in  him,  would  be  to  make  a  Contract  which  the  parties  themselves 
did  not  make ;  that  there  was  not  that  meeting  of  minds  which  must  lie 
at  the  base  of  every  enforceable  contract.  The  judgment  of  the  court 
below,  therefore,  is  reversed,  and  the  cause  remanded^  with  instructions 
Lto  dismiss  the  bilL 

Reversed. 


In  re  PLYMOUTH  CORDAGE  CO.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  7, 190S.) 

No.  40. 

!•  Bawkbuptoy— Plbadinq— JuBiBDicnoNAL  Averments  Aicendabls. 

The  federal  courts  have  power  tx>  permit  amendments  of  pleadings  by 
the  insertion  or  correction  of  Jurisdictional  as  well  as  other  averments. 

2.  Same— Pleading— A VEBMSNT  or  Less  than  Twelve  CBEDrroBs  not  Jueis- 

DIOTIONAL. 

Where  a  single  creditor  files  a  petition  for  an  adjudication  In  bank- 
ruptcy, the  averment  that  all  the  creditors  of  the  alleged  bankrupt  are 
less  than  12  in  number  does  not  condition  the  Jurisdiction  of  the  court 
'8.  Same— Pleading—Amendment. 

A  petition  in  bankruptcy  may  be  amended  by  the  insertion  of  averments 
that  the  alleged  bankrupt  is  not  a  wage-earner  or  farmer,  and  that  all  his 
creditors  are  less  than  12  in  number. 

4.  Same— Pbactice— Absence  or  Dxtflicate  Petition  Waived  bt  Answer. 
The  objection  that  a  petitioner  in  bankruptcy  failed  to  file  a  duplicate 
of  his  petition  is  waived  by  an  answer  by  the  bankrupt  within  four  months 
of  the  alleged  acts  of  bankruptcy  without  presenting  the  objection. 

It.  Same— Practice— Joindeb  or  Creditors. 

Creditors  may  Join  in  a  petition  In  bankruptcy  at  any  time  before  the 
decision  of  the  issue  of  bankruptcy,  and  be  counted  to  make  up  the  requi- 
site number  of  creditors  and  amount  of  claims. 

[Ed.  Note.— For  cases  in  point,  see  vol.  6,  Cent  Dig.  Bankruptcy,  |  104.1 
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C  Samb— PBAcnoB— Tims  ot  Adjudioatior  Tdib  to  Tm  SxnmoiEifor  oif 
Pbtitionino  Cbsditobs. 

The  time  of  the  adjudication  in  bankmptcj,  and  not  the  time  of  tho 
institution  of  proceedings  in  banlcruptcy,  is  the  time  to  teat  tiba  sufficiency 
of  the  number  of  the  petitioning  creditors  and  of  the  amount  of  their 
claims  to  warrant  the  adjudication. 

T.  Same— Pbacticb—Notice  to  Cbeditobs  or  Pbopossd  Dismxbsal  EssEirriAi.. 
Notice  to  the  creditors  of  the  bankrupt  of  a  proposed  dismissal  of  the 

proceedings  is  indispensable^  and  an  order  of  dismissal  witliout  notice  ia 

«Toneou& 
(Syllabus  by  the  Court) 

On  Petition  for  Review. 

This  is  a  petition  to  superintend  and  revise  in  matter  of  law  the  proceeding 
of  the  District  Court  of  the  Second  Judicial  District  of  the  territory  of  Okla- 
homa in  the  county  of  Kingfisher  upon  a  petition  of  the  Plymouth  Cordage 
Company,  a  corporation,  for  an  adjudication  that  its  debtor,  J.  A.  Smith,  was 
a  bankrupt  The  petition  for  review  was  met  in  this  court  by  a  demurrer, 
so  that  all  of  its  averments  are  admitted.  They  disclose  these  facts:  The 
Plymouth  Cordage  Company  had  a  provable  claim  against  J.  A.  Smith  for 
$4,430.25,  and  on  October  31,  1901,  It  filed  a  petition  in  bankruptcy  in  the 
court  below,  in  which  it  set  forth  this  fact  the  fact  that  Smith  was  Insolvent 
and  that  he  had  committed  acts  of  bankruptcy  within  four  months  preceding 
the  filing  of  the  petition,  and  in  which  it  prayed  for  an  adjudication  that  he 
was  a  bankrupt  On  November  12,  1901,  Smith  filed  an  answer.  In  which 
he  denied  that  he  had  committed  any  of  the  acts  of  bankruptcy  set  forth 
in  the  petition,  or  that  he  was  Insolvent  His  answer  contained  no  other 
averment  or  denial.  On  January  30,  1902,  other  creditors  of  Smith  filed  a 
petition  in  the  same  court,  in  which  they  set  forth  the  same  acts  of  bank- 
ruptcy, and  prayed  that  they  might  be  permitted  to  Join  with  the  cordage 
company,  and  that  a  subpoena  might  be  issued  to  Smith,  and  that  he  might 
be  adjudged  a  bankrupt  On  May  12,  1902,  the  court  dismissed  this  petition 
on  the  ground  that  it  was  not  properly  verified,  with  leave  to  amend,  and 
three  of  the  petitioners  made  the  requisite  amendments  on  May  16,  1902.  On 
the  same  day  they  made  a  motion  to  be  permitted  to  Join  in  the  petition  of 
the  cordage  company.  On  June  6,  1902,  Smith  filed  an  amended  and  supple- 
mental answer,  wherein  he  denied  the  acts  of  bankruptcy  charged  against 
him,  and  alleged  that  the  original  petition  for  bankruptcy  was  insufficient 
because  It  was  a  petition  of  but  one  creditor,  and  it  failed  to  aver  that  the 
creditors  of  the  alleged  bankrupt  were  less  than  twelve  in  number ;  and  that 
the  second  petition  for  bankruptcy  was  insufficient  because  the  entire  amount 
of  the  claims  of  those  who  verified  it  was  less  than  $500.  In  June,  1902,  the 
suit  came  to  trial  before  a  jury  upon  these  Issues,  but  reached  no  verdict 
because  the  jury  was  discharged  before  the  trial  was  completed.  On  August 
2,  1902,  the  three  creditors  who  had  amended  their  verifications  to  the  petition 
of  January  30,  1902,  made  a  motion  to  withdraw  from  the  proceedings  because 
Smith  had  paid  their  claims.  On  March  9,  1903,  the  alleged  bankrupt  made 
a  motion  to  dismiss  the  original  petition,  and  presented  with  it  a  list  of  seven- 
teen creditors,  but  did  not  specify  their  addresses.  On  April  6,  1903,  three 
.  creditors  presented  to  the  court  petitions  in  bankruptcy  and  prayed  leave  to 
Join  the  Plymouth  Cordage  Company,  and  the  latter  presented  an  amended 
petition,  prayed  that  it  be  permitted  to  file  it  that  the  three  other  petitioning 
creditors  be  permitted  to  join  with  it,  that  the  court  cause  all  the  creditors 
of  the  bankrupt  named  in  the  list  filed  on  March  9,  1903,  to  be  notified  of  the 
pendency  of  the  petitions  in  bankruptcy,  and  that  it  delay  the  hearing  upon 
such  petitions  and  upon  the  motion  to  dismiss  for  a -reasonable  time  to  the 
end  that  parties  in  interest  should  have  an  opportunity  to  be  heard.  The 
court  denied  all  the  applications  of  the  creditors,  and  dismissed  all  the  peti- 
tions. 

Edwin  A  Krauthoff  (Patrick  S.  Nagle,  W.  A,  McCartney,  J.  V. 
C  Karnes,  and  Alexander  New,  on  the  brief),  for^petitionerff. 
W.  W.  Noffsinger  (J.  C.  Robberts,  on  the  brief),  for  respondent 
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Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  course  of  this  proceeding  in  bankruptcy  in  the  court  below 
has  been  tedious,  tortuous,  and  confusing,  and  27  alleged  errors  are 
presented  for  our  consideration.  It  is,  however,  necessary  to  con- 
sider but  one  question,  and  that  is,  was  the  petition  of  the  cordage 
company  properly  dismissed?  The  grounds  relied  upon  in  this 
court  to  sustain  this  dismissal  are  (1)  that  the  petition  was  not  filed 
in  duplicate ;  (2)  that  it  was  not  duly  verified ;  (3)  that  it  contained 
no  averment  that  the  defendant  was  not  a  wage-earner,  or  a  person 
chiefly  engaged  in  farming;  (4)  that  it  contained  no  averment  that 
the  alleged  bankrupt  had  only  twelve  creditors ;  and  (5)  that  some 
of  the  creditors  who  sought  to  join  in  the  petition  of  the  cordage 
company  on  April  6,  1903,  were  parties  to  the  petition  of  January 
30, 1902,  who  failed  to  amend  their  verifications. 

The  first  reason  for  the  dismissal  of  the  petition  is  untenable, 
because  it  is  not  founded  in  fact.  The  cordage  company,  in  its 
petition  for  review,  avers,  and  the  demurrer  of  the  respondent  ad- 
mits, that  the  original  petition  of  the  cordage  company  was  filed 
in  duplicate.  Moreover,  the  bankruptcy  act  shows  that  the  only 
purpose  of  filing  in  duplicate  is  to  furnish  one  copy  for  the  clerk 
and  one  for  service  on  the  bankrupt.  Act  July  1,  1898,  c.  541. 
§  59c,  30  Stat.  561,  562  [U.  S.  Comp.  St.  1901,  p.  3445].  There 
are  decisions  in  In  re  Stevenson  (D.  C.)  94  Fed.  110,  115,  and  in 
In  re  Dupree  (D.  C.)  97  Fed.  28,  that,  when  the  duplicate  is  not  filed 
within  four  months  of  the  alleged  act  of  bankruptcy,  its  absence 
is  not  waived  by  the  general  appearance  of  the  respondent,  and 
that  the  petition  should  be  dismissed  for  want  of  jurisdiction.  But 
the  alleged  bankrupt  appeared  and  answered  in  the  case  in  hand 
within  four  months  of  the  alleged  acts  of  bankruptcy,  and  without 
objection  on  the  ground  that  the  petition  was  not  filed  in  duplicate. 
The  copy  for  service  on  the  bankrupt  is  for  his  benefit. .  The  only 
object  of  requiring  its  filing  is  to  give  him  a  copy  of  the  petition, 
in  order  to  enable  him  to  answer  it.  The  right  to  it  is  a  personal 
privilege,  which  he  may  demand  and  secure  or  may  renounce  and 
waive.  As  the  only  benefit  of  the  privilege  is  to  enable  him  more 
speedily  and  conveniently  to  answer  the  petition,  an  answer  without 
a  demand  of  the  privilege  is  a  waiver  of  it.  It  estops  the  bankrupt 
from  thereafter  insisting  upon  it,  because  it  leads  the  petitioner 
to  proceed  and  to  incur  expense  in  reliance  upon  the  renunciation  of 
the  privilege  which  has  become  functus  officio  by  the  answer.  For 
a  like  reason  the  second  ground  for  the  dismissal  of  the  petition — 
the  defect  in  its  verification — was  waived  by  the  repeated  answers 
of  the  alleged  bankrupt.  Leidigh  Carriage  Co.  v.  Stengel,  95  Fed. 
637,  37  C.  C.  A.  210;  Roche  v.  Fox,  Fed.  Cas.  No.  11,974;  In  re 
Vastbinder  (D.  C.)  126  Fed.  417,  418. 

The  fact  that  the  petition  contained  no  averment  that  the  alleged 
bankrupt  was  not  a  wage-earner  or  farmer  was  remediable  by 
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amendment.  Rules  in  Bankruptcy,  11,  89  Fed.  vii,  32  C.  C.  A.  xiv ; 
In  re  Pilger  (D.  C.)  118  Fed.  206 ;  In  re  Bellah  (D.  C.)  116  Fed.  69 ; 
Beach  v.  Macon  Grocery  Co.,  120  Fed.  736,  67  C.  C.  A.  160 ;  In  re  Brett 
(D.  C.)  130  Fed.  981,  983 ;  In  re  Mero  (D.  C.)  128  Fed.  630,  633. 

But  it  is  earnestly  and  persistently  contended  that  the  want  of 
the  averment  that  all  of  the  creditors  of  Smith  were  less  than  twelve 
in  number  in  the  original  petition  of  the  cordage  company  was 
fatal  to  the  jurisdiction  of  the  court,  and  could  not  be  cured  by 
amendment.  There  are,  however,  several  answers  to  this  proposi- 
tion, which  appear  to  us  to  be  conclusive.  In  the  first  place,  the 
uniform  practice  of  the  federal  courts,  founded  on  the  public  policy 
of  the  nation  evidenced  by  acts  of  Congress  and  the  rules  of  the 
Supreme  Court,  is  to  permit  amendments  in  all  judicial  proceedings 
where  they  are  necessary  to  enable  parties  to  reach  the  merits  of 
the  controversy  they  attempt  to  present,  and  where  the  allowance  of 
such  amendments  will  work  no  injustice  to  any  one.  The  act  of 
September  24,  1789,  c.  20,  §  32,  1  Stat.  91  [U.  S.  Comp.  St.  1901,  p. 
696,  §  964],  which  has  remained  in  force  for  more  than  a  century, 
and  has  inspired  this  practice,  provides  that  no  proceedings  in  civil 
causes  in  any  court  of  the  United  States  "shall  be  abated,  arrested, 
quashed  or  reversed  for  any  defect  or  want  of  form ;  but  such  court 
shall  proceed  and  give  judgment  according  as  the  right  of  the  cause 
and  matter  in  law  shall  appear  to  it,  without  regarding  any  such 
defect,  or  want  of  form,  except  those  which,  in  cases  of  demurrer, 
the  party  demurring  specially  sets  down  together  with  his  demur- 
rer, as  the  cause  thereof;  and  such  court  shall  amend  every  such 
defect  and  want  of  form,  other  than  those  which  the  party  demur- 
ring so  expresses;  and  may  at  any  time  permit  either  of  the  par- 
ties to  amend  any  defect  in  the  process  or  pleadings,  upon  such  con- 
ditions as  it  shall,  in  its  discretion  and  by  its  rules,  prescribe."  The 
rule  in  bankruptcy  declares  that  "the  court  may  allow  amendments 
to  the  petition  and  schedules  on  application  of  the  petitioner."  Nei- 
ther the  act  of  Congress  nor  the  rule  in  bankruptcy  excepts  juris- 
dictional averments  from  the  power  of  the  court  to  permit  amend- 
ments, and  the  established  rule  is  that  jurisdictional  as  well  as  other 
averments  may  be  inserted  or  reformed  by  amendment.  Whalen 
V.  Gordon,  37  C.  C.  A.  70,  73,  95  Fed.  305,  308 ;  Bowden  v.  Burnham, 
8  C.  C.  A,  248,  59  Fed.  762 ;  Carnegie,  Phipps  &  Co.  v.  Hulbert,  16 
C.  C.  A.  498,  70  Fed.  209. 

Again,  neither  the  fact  of  the  existence  of  twelve  creditors  at 
the  time  of  the  filing  of  the  petition  by  a  single  creditor  nor  the 
averment  of  that  fact  is  indispensable  to  the  jurisdiction  of  the 
court  or  to  an  adjudication  of  bankruptcy  upon  the  petition  under 
the  bankruptcy  law  of  1898.  It  is  only  essential  that  there  shall 
have  been  twelve  creditors  at  the  time  of  the  filing  of  the  petition, 
or  that  sufficient  creditors  shall  have  joined  before  the  adjudication 
to  make  three  in  number  whose  claims  amount  in  the  aggregate 
to  $500.  The  bankruptcy  act  provides  that  if  all  of  the  creditors 
are  less  than  twelve  in  number,  one  creditor  whose  claim  amounts 
to  $500  may  file  a  petition  to  adjudge  his  debtor  a  bankrupt.  But 
it  also  provides  that,  if  he  avers  that  tlie  creditors  are  less  than 
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twelve  in  number,  and  if  the  defendant  answers  that  they  are  more 
than  twelve,  the  latter  shall  file  with  his  answer  a  list  under  oath 
of  all  the  creditors,  with  their  addresses ;  that  thereupon  the  court 
shall  cause  all  such  creditors  to  be  notified  of  the  pendency  of  the 
petition,  and  shall  delay  the  hearing  upon  the  petition  for  a  rea- 
sonable time,  to  the  end  that  parties  in  interest  shall  have  an  oppor- 
tunity to  be  heard ;  and  that  if  upon  such  hearing  it  shall  appear 
that  a  sufficient  number  have  joined  in  the  petition,  or  if  prior  to 
or  during  the  hearing  a  sufficient  number  shall  join  therein  the  case 
may  be  proceeded  with,  but  otherwise  it  shall  be  dismissed.  Sec- 
tion 69d,  c  641,  80  Stat.  661,  662  [3  U.  S.  Comp.  St  1901,  p.  8445]. 
The  same  section  provides  that  creditors  other  than  original  peti- 
tioners may  at  any  time  enter  their  appearance  and  join  in  the 
petition.  Section  69f.  The  fact  that  there  is  no  averment  that  the 
creditors  are  less  than  twelve  cannot  be  more  fatal  to  the  right  of 
the  petitioner  to  an  adjudication  in  bankruptcy  than  the  fact  that 
he  has  made  such  an  averment,  which,  upon  the  trial,  proves  to  be 
without  foundation  in  fact.  The  truth  is  that  the  contention  of 
counsel  for  the  respondent  fails  to  distinguish  between  the  aver- 
ments essential  to  jurisdiction  over  the  subject-matter  and  the  par- 
ties and  those  requisite  to  invoke  a  favorable  adjudication  upon 
the  petition.  Jurisdiction  of  the  subject-matter  and  of  the  parties 
is  the  right  to  hear  and  determine  the  suit  or  proceeding  in  favor 
of  or  against  the  parties  to  it.  The  facts  essential  to  invoke  this 
jurisdiction  differ  materially  from  those  essential  to  constitute  a 
good  cause  of  action  for  the  relief  sought.  A  defective  petition  in 
bankruptcy  or  an  insufficient  complaint  at  law,  accompanied  by 
proper  service  upon  the  defendants,  gives  jurisdiction  to  the  court 
to  determine  the  questions  it  presents,  although  it  may  not  contain 
averments  which  entitle  the  complainant  to  any  relief ;  and  it  may 
be  the  duty  of  the  court  to  determine  either  the  question  of  its 
jurisdiction  or  the  merits  of  the  controversy  against  the  petitioner 
or  plaintiff.  Allegations  indispensable  to  a  favorable  adjudication 
or  decree  include  all  those  requisite  to  state  a  complete  cause  of  ac- 
tion, and  they  comprehend  many  that  are  not  requisite  to  the  juris- 
diction of  the  suit  or  proceeding.  The  averment  that  all  the  credit- 
ors of  Smith  were  less  than  twelve  was  not  of  the  former,  but  of 
the  latter,  class.  It  was  not  essential  to  invoke  the  jurisdiction  of 
the  court  over  the  parties  to  the  proceeding  and  the  property  it  in- 
volved, because  the  act  of  Congress  gave  that  court,  upon  the  filing 
of  the  petition  of  the  creditor,  jurisdiction  to  hear  and  determine 
the  questions  it  presented,  whether  they  were  questions  of  juris- 
diction or  upon  the  merits.  Not  only  this,  but  the  averment  that 
the  creditors  were  less  than  twelve  was  not  even  essential  to  a  fa- 
vorable adjudication  upon  the  petition,  because  tlie  bankruptcy  law 
provided  that  if  two  other  creditors,  whose  claims  were  sufficient 
in  amount,  joined  in  the  petition  of  the  cordage  company,  the  court 
might  proceed  to  adjudicate  the  issue  of  bankruptcy  upon  the  mer- 
its although  the  creditors  exceeded  twelve  in  number.  The  time 
when,  under  the  bankruptcy  law,  the  petitioning  creditors  must  be 
sufficient  in  number  and  amount,  is  not  at  the  inception  of  the  pro- 
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ceeding,  but  at  the  time  of  the  adjudication  in  bankruptcy.  Cred- 
itors may  join  at  any  time  before  that  adjudication  and  be  counted 
to  make  up  the  number  of  creditors  and  the  amount  of  claims  re- 
quired by  the  act.  In  re  Brett  (D.  C.)  130  Fed.  981 ;  In  re  Ro- 
manow  (D.  C.)  92  Fed.  610,  512;  In  re  Mercur  (D.  C.)  96  Fed.  634; 
In  re  Mackey  (D.  C.)  110  Fed.  366,  363;  Williams'  Case,  Fed.  Cas. 
No.  17,700;  Roche  v.  Fox,  Fed.  Cas.  No.  11,974.  The  averment  that 
there  were  less  than  twelve  creditors  of  the  alleged  bankrupt  was 
not,  therefore,  indispensable  to  the  jurisdiction  of  the  court,  and  it 
was  competent  for  the  court  to  permit  its  insertion  in  the  petition 
by  amendment. 

This  conclusion  has  not  been  reache4  without  a  perusal  and 
thoughtful  consideration  of  the  opinion  of  Judge  Holland  in  In  re 
Stein  (D.  C.)  130  Fed.  377,  wherein  he  holds  that  a  petition  which 
does  not  show  on  its  face  that  the  claims  of  the  petitioners  do  not 
amount  in  the  aggregate  to  $600  or  over  fails  to  give  the  court  ju- 
risdiction, and  that  it  has  no  power  to  allow  an  amendment  where- 
by other  creditors  are  joined  who  have  claims  sufficient  to  make 
up  the  requisite  amount.  The  ruling  in  that  case  is  not  necessarily 
inconsistent  with  our  conclusion  in  the  case  at  bar,  and  neither  the 
decision  nor  the  reasoning  which  is  presented  to  sustain  it  com- 
mend themselves  to  our  judgment. 

Finally,  the  necessity  and  utility  of  an  insertion  of  such  an  aver- 
ment in  the  petition  of  the  cordage  company  had  ceased  when  the 
motion  to  dismiss  the  petition  was  made  and  granted.  On  January 
30,  1902,  six  creditors  petitioned,  appeared,  and  filed  a  petition  to 
j'oin  with  the  cordage  company.  Their  appearance  and  prayer  to 
join  made  them  co-petitioners  with  the  cordage  company.  The  fact 
has  not  escaped  our  attention  that  no  order  of  the  court  was  made 
that  these  petitioners  should  be  permitted  to  join  with  the  cordage 
company.  But  no  order  was  necessary.  The  law  gave  them  per- 
mission to  join,  and  when  they  had  entered  their  appearance  and 
signified  their  desire  to  join  by  a  written  petition,  thev  became  co- 
petitioners  with  the  cordage  company.  Section  69f.  From  the  time 
the  petition  of  January  30,  1902,  was  filed  until  after  the  motion  to 
dismiss  the  petition  of  the  cordage  company  was  made,  there  were 
in  court  at  least  four  petitioners  for  the  adjudication  in  bankrupt- 
cy. Hence,  when  the  motion  to  dismiss  the  petition  was  filed,  it 
was  entirely  immaterial  whether  the  number  of  creditors  was  more 
or  less  than  twelve.  That  motion  was  made  on  March  9,  1903.  On 
March  23,  1903,  the  three  petitioners  other  than  the  cordage  com- 
pany who  had  filed  motions  to  withdraw  from  the  petition  in  Au- 
gust, 1902,  were  allowed  to  do  so.  This  order  of  allowance  left  the 
cordage  company  the  only  remaining  petitioner.  On  April  6,  1903, 
four  creditors  presented  their  petitions  to  the  judge  of  the  court, 
and  requested  that  they  be  permitted  to  join  with  the  cordage  com- 
pany and  the  cordage  company  filed  a  petition  wherein  it  prayed 
that  the  hearing  upon  these  petitions  and  that  the  motion  to  dismiss 
be  delayed  for  a  reasonable  time,  and  that  all  the  creditors  of  the 
alleged  bankrupt  should  be  notified  of  the  pendency  of  the  peti- 
tions that  they  might  have  an  opportunity  to  be  heard.    These  pe- 
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titions  were  presented  to  the  judge  together  with  an  application  to 
amend  the  petition  of  October  31,  1901.  The  court  denied  the  pe- 
titions and  applications  of  the  creditors,  and  dismissed  the  original 
petition  of  the  cordage  company.  It  is  true  that  the  order  of  dis- 
missal of  the  original  petition  bears  a  filing  at  9  a.  m.  on  April  6, 
1903,  while  the  order  which  denied  the  petition  of  the  Plymouth 
Cordage  Company  to  amend  its  petition  for  a  delay  in  the  hearing 
and  a  notice  to  creditors,  and  which  denied  the  petition  of  the  other 
three  creditors  to  join  in  the  petition  of  the  cordage  company,  was 
filed  at  9 :05  in  the  morning  of  April  6,  1903,  and  that  it  recites  that 
it  was  made  because  the  petitions  in  bankruptcy  had  all  been  dis- 
missed. But  the  petition  for  review  avers  that  the  amended  pe- 
titions, the  applications  to  file  them,  and  the  application  for  a  delay 
in'  the  hearing  of  the  motion  to  dismiss  and  for  notice  to  the  cred- 
itors were  presented  to  the  judge  and  denied  before  the  motion  to 
dismiss  the  original  petition  was  granted.  It  is  not,  in  our  opin- 
ion, material  whether  these  new  petitions  and  applications  were  pre- 
sented before  or  after  the  order  of  dismissal.  They  were  presented 
on  the  same  day,  and  within  a  few  moments  of,  if  not  at  the  same 
time,  that  the  order  of  dismissal  was  made.  Whether  presented  be- 
fore or  after  the  signature  of  that  order,  the  power  was  still  vested 
in  the  court,  and  the  duty  still  imposed  upon  it  by  the  act  of  Con- 

?'ess,  to  conform  these  proceedings  to  the  course  there  prescribed, 
hat  act  expressly  provides  that  creditors  other  than  original  pe- 
titioners may  at  any  time  enter  their  appearance  and  join  in  the 
petition;  that  when,  after  issue  joined,  the  fact  appears  that  there 
are  more  than  twelve  creditors,  all  the  creditors  shall  be  notified  of 
the  pendency  of  the  petition,  and  the  hearing  shall  be  delayed  for 
a  reasonable  time  to  the  end  that  parties  in  interest  shall  have  an 
opportunity  to  be  heard  (sections  59b,  69f,  c  541,  30  Stat.  561,  562 
[3  U.  S.  Comp.  St  1901,  p.  3445]);  and  that  "creditors  sliall  have 
at  least  ten  days'  notice  by  mail  of  the  proposed  dismissal  of  the 
proceedings"  (section  58a,  30  Stat.  561  [U.  S.  Comp.  St.  1901,  p. 
3444]).  If  the  case  at  bar  did  not  fall  within  the  literal  terms  of 
section  59d,  because  no  issue  had  been  made  by  an  averment  in  the 
petition  that  the  creditors  were  less  than  twelve,  and  an  answer  by 
the  respondent  Smith  that  they  were  more  than  that  number,  it  was 
clearly  within  the  purpose  and  intent  of  Congress  and  the  fair 
meaning  and  spirit  of  that  section.  The  act  contemplates  that, 
where  this  question  of  the  number  of  creditors  is  material,  the  bank- 
rupt shall  file  a  sworn  list  of  all  his  creditors,  with  their  addresses. 
No  such  list  had  ever  been  filed,  nor  had  it  ever  been  material  to  file 
it,  because  until  March  23,  1903— only  11  days  before  the  petition 
was  dismissed — ^there  had  been  more  than  three  petitioning  cred- 
itors, whose  provable  claims  amounted  in  the  aggregate  to  more 
than  $4,000.  When  the  court  permitted  the  withdrawal  of  three  of 
these  creditors,  it  was  its  duty  under  the  law  to  give  reasonable 
notice  to  all  the  creditors  of  the  pendency  of  the  petition  for  an 
adjudication  in  bankruptcy,  and  to  give  them  all  an  opportunity 
to  join  in  the  petition.  Moreover,  whether  the  dismissal  was  in  vio- 
lation of  section  59d  or  not,  it  violated  the  express  provision  of 
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section  68a  that  creditors  shall  have  10  days'  notice  by  mail  of  the 
proposed  dismissal  of  all  proceedings.  The  disregard  of  this  sec- 
tion alone  necessitates  the  vacation  of  the  order  of  dismissal.  The 
order  of  dismissal  was  in  violation  of  sections  58a  and  59d  of  the 
bankruptcy  law  and  in  disregard  of  the  usual  practice  in  such  cases, 
was  erroneous,  and  deprived  the  creditors  of  substantial  rights  se- 
cured to  them  by  the  act  of  Congress. 

The  contention  that  the  failure  to  give  this  notice  does  not  con- 
stitute prejudicial  error,  and  the  citation  of  In  re  Jemison  Mer- 
cantile Co.,  112  Fed.  966,  968,  972,  50  C.  C.  A.  641,  have  been  consid- 
ered. In  the  latter  case,  upon  the  motion  of  all  the  petitioners,  a 
petition  in  bankruptcy  was  dismissed  without  notice  to  the  credit- 
ors. Eleven  months  and  23  days  after  this  dismissal  other  creditors 
appeared,  and  asked  permission  to.  join  in  the  dismissed  petition 
and  to  prosecute  the  proceeding,  and  their  application  was  denied. 
The  court  held  that  the  dismissal  of  the  petition  without  giving  no- 
tice to  the  creditors  was  not  void,  and  that  the  application  was  too 
late  to  be  seriously  considered.  There  is  a  wide  difference  between 
an  order  or  judgment  that  is  void  and  one  which  is  erroneous  and 
reversible  upon  appeal  or  petition  for  review.  A  dismissal  of  a 
petition  without  notice  to  creditors  is  not  void  because  the  bank- 
ruptcy court  has  jurisdiction  of  the  subject-matter  and  of  the  par- 
ties, and  its  erroneous  orders  and  judgments  are  as  valid,  in  the 
absence  of  direct  proceedings  to  review  them,  as  those  in  which  no 
error  inheres.  In  the  case  of  In  re  Jemison  Mercantile  Co.  it  was 
too  late  to  review  the  order  of  dismissal  11  months  after  it  had  been 
made,  and  the  court  properly  refused  to  disturb  it.  In  the  case  at 
bar  timely  application  to  review  the  decree  of  the  court  below  has 
been  made.  While  that  decree  is  not  void,  it  is  erroneous,  because 
it  was  rendered  without  the  notice  to  the  creditors  which  the  act 
of  Congress  requires,  and  the  absence  of  that  notice  is  fraught  with 
probable  consequences  to  the  creditors  too  grave  to  be  disregarded. 

Nor  is  the  absence  of  notice  to  creditors  the  only  material  error 
in  this  dismissal.  There  were  creditors  present  who  should  have 
been  permitted  to  join  in  the  proceeding,  and  whose  joinder  would 
have  furnished  ample  warrant  for  a  denial  of  the  motion  to  dismiss. 
At  the  time  this  petition  was  dismissed  three  creditors,  at  least  two 
of  whom  held  provable  claims  against  the  alleged  bankrupt,  had 
appeared  in  the  court,  presented  proper  petitions,  and  requested 
leave  to  join  in  the  original  petition.  Two  of  them  were  sufficient 
to  make  the  requisite  number  and  amount  to  warrant  a  hearing 
and  an  adjudication  in  bankruptcy,  and  no  sound  reason  is  sug- 
gested why  they  should  not  have  then  been  permitted  to  take  the 
place  of  the  three  creditors  whom  the  court  had  dismissed  from 
the  proceeding  11  days  before.  The  suggestion  that  some  of  them 
had  been  parties  to  the  petition  of  January  30,  1902,  had  failed  to 
amend  their  verifications,  and  had  retired  from  that  petition  under 
the  order  of  the  court,  presents  no  tenable  objection  to  their  again 
becoming  petitioners.  The  only  amendment  requisite  to  complete 
the  petition  of  the  cordage  company  was  the  insertion  of  an  aver-^ 
ment  that  the  respondent,  Smith,  was  not  a  wage-earner  or  a  farm 
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cr.  This  amendment  should  have  been  allowed.  The  other  pe- 
titioning creditors  should  have  been  permitted  to  join  in  the  origi- 
nal petition,  notice  of  its  pendency  and  of  its  proposed  dismissal 
should  have  been  given  to  all  the  creditors,  the  disposition  of  the 
motion  to  dismiss  should  have  been  delayed  for  a  reasonable  time  un- 
der section  69d  of  the  bankruptcy  law  to  the  end  that  opportunity 
might  be  given  to  the  creditors  to  join  in  the  petition,  and  at  the 
expiration  of  that  time  the  question  whether  the  suit  should  pro- 
ceed to  an  adjudication  upon  the  merits  or  the  petition  should  be 
dismissed  should  have  been  determined  by  an  ascertainment  of  the 
fact  whether  at  that  time  three  or  more  creditors,  who  had  provable 
claims  which  amounted  in  the  aggregate  to  $500  or  over,  had  become 
petitioners. 

The  judgment  of  dismissal  cannot  be  sustained.  It  must  be  va- 
cated, and  the  case  must  be  remanded  to  the  court  below,  with  di- 
rections to  cause  all  the  creditors  of  the  alleged  bankrupt  to  be  no- 
tified of  the  pendency  of  the  original  petition  and  of  the  proposed 
dismissal  of  the  proceedings  under  section  58a,  to  continue  the  hear- 
ing upon  the  motion  for  dismissal  until  ample  time  has  been  given 
to  creditors  after  the  receipt  of  notice  to  be  heard  upon  the  motion, 
to  permit  all  creditors  who  desire  to  join  in  the  petition  to  do  so,  and 
if  before  or  during  the  hearing  a  sufficient  number  shall  join,  to 
proceed  to  an  adjudication  of  the  suit  upon  the  merits,  otherwise 
to  grant  the  motion  for  dismissal ;  and  it  is  so  ordered. 


KNAPP  y.  S.  JARVIS  ADAMS  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    Februaiy  18,  1900.) 

No.  1,362. 

1.  Equity— Right  to   Maintain   Suit— Comino   into   Coubt   with   Cixah 

Hands. 

The  maxim  of  equity  that  a  complainant  must  come  into  court  with 
clean  hands  has  reference  to  fraud  or  misconduct  on  the  part  of  com- 
plainant In  regard  to  the  transaction  which  is  the  subject  of  controversy, 
and  the  fact  that  there  was  fraud  or  Illegality  in  the  organization  of  a 
corporation  cannot  be  set  up  to  defeat  Its  right  to  maintain  a  suit  for  the 
enforcement  of  a  contract  made  by  It,  and  of  which  the  defendant  recelred 
and  retains  the  benefit 

[Ed.  Note. — For  cases  In  point,  see  vol.  19,  Cent  Dig.  Equity,  (  188.) 

2.  Corporations— PowKBS  or  Directors— Declaring  Dividends. 

The  directors  of  a  corporation  are  impliedly  vested  with  a  discretionary 
power  with  regard  to  the  time  and  manner  of  distributing  its  profits,  and, 
in  the  absence  of  fraud  or  an  abuse  of  discretion,  their  action  in  leaving 
profits  earned  In  the  business  instead  of  distributing  them  to  the  stock- 
holders in  dividends  is  legal,  and  constitutes  no  violation  of  the  rights 
of  a  stockholder. 

[Ed.  Note. — For  cases  In  point,  see  vol,  12,  Cent  Dig.  Corporations,  H 
1288,  1289.] 

8.  OoirrBAOT  in  Restraint  of  Trade— Consideration— Leoautt. 

Defendant  entered  the  employment  of  complainant  corporation  under 
a  contract  by  which,  in  addition  to  his  salary,  certain  stock  of  the  cor- 
poration was  to  be  held  for  his  benefit,  and  the  profits  or  dividends  ap- 


Digitized  by 


Google 


KNAPP  V,  8.  JARVI8  ADAMS  CO.  1009 

pUcable  thereto  were  to  be  credited  to  him  toward  the  purchase  price. 
The  contract  provided  that  should  he  leave  the  employment  for  the  pur- 
pose of  entering  into  a  competing  business  his  right  to  the  stock  should 
be  forfeited,  and  he  should  be  entitled  only  to  such  sum  as  had  been 
actually  credited  to  his  stock  account,  but  that  should  he  be  discharged 
or  leave  for  any  other  purpose  he  should  receive  the  book  value  of  the 
stock,  less  the  amount  due  thereon.  The  company  earned  a  profit  the  first 
year,  but  the  same  was  used  In  its  business,  and  no  dividend  was  declared 
and  no  credit  passed  to  defendant  on  his  stock.  Shortly  thereafter  he 
left  the  employment  Held,  that  the  payment  to  him  by  the  company 
of  the  book  value  of  the  stock,  leas  the  purchase  price,  the  amount  paid 
being  about  25  per  cent,  of  the  face  value,  constituted  a  good  considera- 
tion for  a  contract  by  him  not  to  enter  into  or  assist  in  any  competing 
business  for  a  term  of  10  years,  and  that  such  contract  was  legal  and 
enforceable,  being  ancillary  to  and  in  accordance  with  the  original  con- 
tract of  employment. 

4.  Same— TKBBiTOSiAL  Restbiotion. 

A  contract  not  to  enter  into  business  In  competition  with  a  complainant 
for  a  term  of  years,  based  on  a  good  consideration,  may  lawfully  extend 
to  all  territory  wherein  complainant's  trade  is  likely  to  go,  having  regard 
to  the  nature  of  the  business. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  11,  Cent.  Dig.  CJontracts,  {§  654- 
569.1 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

Bargar  &  Bargar  and  Pomerene  &  Pomerene,  for  appellant 
Henderson  &  Livesay,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  This  case  was  brought  here  on  a 
former  occasion  on  an  appeal  by  the  S.  Jarvis  Adams  Company  from 
a  decree  dismissing  its  bill  of  complaint  upon  demurrer.  The  decree 
of  the  court  below  was  reversed,  with  directions  to  permit  the  filing 
of  an  answer  and  for  further  proceedings.    121  Fed.  i34,  68  C.  C.  A.  1. 

Upon  the  entry  of  the  decree  in  the  Circuit  Court,  pursuant  to  our 
mandate,  the  defendant  in  that  court,  who  is  the  appellant  here,  filed 
his  answer.  The  answer  admits  the  making  of  the  contracts  shown  by 
Exhibits  A  and  B,  denies  some  other  allegations  of  the  bill,  and  sets  up 
certain  special  matters  of  defense,  which  will  presently  be  stated. 
These  exhibits,  A  and  B,  were  attached  to  the  bill  when  the  latter  was 
filed.  The  substance  of  the  case  as  stated  by  the  bill  (and  of  the  ex- 
hibits which  were  part  thereof)  is  given,  witji  our  opinion,  in  the  volume 
of  reports  and  at  the  page  of  the  foregoing  citation,  to  which,  in  order 
to  save  needless  repetition,  we  here  refer. 

The  complainant  filed  a  replication  to  the  answer,  proofs  were  taken, 
and  the  case  brought  to  hearing.  Judge  Thompson,  who  presided  in 
the  Circuit  Court,  being  of  opinion  that  the  case  as  presented  by  the 
proofs  was  controlled  by  our  decision  on  the  former  appeal,  directed  a 
decree  for  the  complainant 

Counsel  for  the  appellant  state  the  issues  for  decision  by  this  court, 
as  they  understand  them,  to  be  as  follows : 

"First,  whether  the  complainants  come  into  a  court  of  equity  with  clean 
hands ;  second,  whether  there  are  in  fact  any  secret  processes  or  trade  secret^ 
135  F.—^ 
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to  be  protected;  third,  whether  the  contracts  upon  which  the  original  com- 
plaints are  founded  are  such  contracts  In  restraint  of  trade  as  are  yalid,  and 
(a)  are  founded  upon  a  legal  consideration;  (b)  afford  but  a  reasonable  pro- 
tection to  complainants;  (c)  require  but  a  reasonable  restriction  of  Knapp  and 
BoBsert;  (d)  are  merely  andllaiy  to  the  main  purpose  of  a  lawful  contract" 

The  second  of  these  questions  may  be  dismissed.  The  decree  is 
silent  upon  that  subject,  the  complainant  having  apparently  waived  any 
relief  in  respect  to  its  trade  secrets  or  secret  processes.  The  groimd 
of  controversy  on  that  branch  of  the  case  is  therefore  removed. 

The  special  matter  of  the  first  "issue"  above  stated  is  based  upon  cer- 
tain evidence  brought  out  upon  the  examination  of  witnesses  and  not 
upon  any  averments  of  the  answer.  The  imputation  that  the  complain- 
ant does  not  come  with  clean  hands  rests  upon  this  basis:  that  it  is 
shown  that  when  McKnight,  Fownes,  and  the  Speers,  the  parties  of  the 
first  part  in  the  contract  Exhibit  A,  proceeded  to  organize  the  S. 
Jarvis  Adams  Company,  they  first  bought  out  the  plant  of  S.  Jarvis 
Adams  &  Co.  and  its  good  will  for  $390,000,  and  after  the  company 
was  incorporated  they  sold  this  property  to  it  for  $600,000,  and  took  the 
company's  entire  capital  stock,  which  was  of  the  same  amount,  in  pay- 
ment, the  company  agreeing  further  to  repay  them  $125,000,  the  down 
payment  to  S.  Jarvis  Adams  on  the  purchase  from  him,  and  assume  the 
payment  of  the  remaining  $265,000  to  S.  Jarvis  Adams  &  Co.,  which 
had  not  yet  been  paid.  It  is  thereupon  said  by  counsel  for  appellant 
that  the  stock  was  all  "pure  water,"  which  is  not  very  wide  of  the  mark, 
but  not  quite  true.  It  represented  the  promoter's  profits.  The  busi- 
ness of  the  company,  however,  was  prosperous,  and  the  profits  of  the 
first  year  amounted  to  $150,000. 

But  whatever  the  faults  in  launching  the  corporation  may  have  been, 
they  cannot  be  made  the  subject  of  inquiry  and  of  remedy  in  the  present 
suit.  The  state  might  interpose  to  correct  them  or  annul  the  charter 
if  the  incorporation  was  fraudulent,  or,  perhaps,  the  stockholders,  if 
any  were  defrauded,  or  creditors,  might,  in  some  circumstances,  have 
a  remedy  in  a  direct  proceeding  for  that  purpose;  so  that,  if  we  could 
bring  ourselves  to  believe  that  the  defendant  did  not  know  all  these 
facts  while  he  was  associated  with  the  company  and  a  prospective  stock- 
holder, the  matter  would  be  foreign  to  the  present  controversy.  The 
maxim  of  equity  to  which  the  defendant  refers  contemplates  some  fraud 
or  misconduct  on  the  part  of  complainant  in  regard  to  the  transaction 
which  is  the  subject  of  controversy,  and  not  to  matters  not  involved  in 
it.  It  may  further  be  observed  that  the  defendant  has  never,  on  that 
account  or  any  other,  sought  to  rescind  the  agreement  by  which  his 
controversy  with  the  company  was  settled  and  which  is  the  basis  of  the 
present  suit     He  got  the  $6,480.96,  and  keeps  it 

It  is  manifest  that  tiie  controversy  between  the  appellant  and  the  com- 
pany was  settled  upon  the  faith  of  his  agreement  that  he  would  not  en- 
gage in  competition  with  the  company's  manufacture  and  sale  of  the 
specialities  enumerated  in  the  contract  By  reference  to  the  original 
contract  (Exhibit  A),  which  was  the  basis  of  the  controversy,  it  is 
seen  that  if  he  left  the  company  to  go  into  a  competing  business  he 
was  to  receive  only  what  had  been  credited  to  him  upon  his  stock,  which 
was  nothing;  whereas,  if  he  left  without  that  intention,  he  would  re- 
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cdve  the  book  value  of  his  stock,  less  the  sum  due  upon  it,  which  would 
include  the  undivided  profits.  No  dividend  had  ever  been  declared,  and 
no  credit  on  the  purchase  of  his  stock  was  due  him.  The  power  to 
declare  dividends  rests  with  the  directors  of  a  corporation,  and  a  large 
discretion  is  given  them  whether  to  retain  its  surplus  profits  as  part  of 
the  working  capital  or  divide  it  out  to  the  stockholders.  To  be  sure, 
an  abuse  of  that  discretion  which  works  a  fraud  upon  the  stockholders 
may  be  relieved  against  by  a  court  of  equity. 
In  1  Mor.  on  Corp.  447,  it  is  said : 

"Profits  earned  by  a  corporation  may  be  divided  among  its  sbareholders ;  but 
it  is  not  a  violation  of  tbe  charter  if  they  are  allowed  to  accumulate  and  re- 
4naln  invested  In  the  company's  business.  The  managing  agents  of  a  corpora- 
tion are  impliedly  Invested  with  a  discretionary  power  with  regard  to  the  time 
and  manner  of  distributing  its  profits.  They  may  apply  profits  In  payment  of 
•floating  or  funded  debts  or  in  development  of  the  company's  business,  and  so 
long  as  they  do  not  abuse  their  discretionary  powers  or  violate  the  company's 
charter  the  courts  cannot  Interfere.** 

And  in  Thompson's  Article  on  Corporations,  10  Cyc.  548,  the  law  is 
thus  stated: 

"In  general*  except  where,  under  the  governing  statute  or  instrument,  the 
directors  are  overruled  by  the  shareholders,  the  propriety  or  expediency  of  de- 
claring and  paying  dividends  rests  in  their  sound  discretion,  and  the  courts 
will  not  interfere  to  compel  them  to  declare  and  pay  a  dividend  unless  they  are 
guilty  of  bad  faith,  or  of  a  willful  abuse  of  this  discretion,  or,  what  is  sub- 
stantially the  same  tiling,  unless  in  refusing  so  to  do  they  have  acted  unreason- 
ably, capriciously,  or  fraudulently." 

The  stockholder  has  no  title  to  the  surplus  earnings  of  the  company 
until  his  share  is  segregated  by  the  board  of  directors.  The  law  upon 
this  subject  is  well  and  clearly  stated  in  Wheeler  v.  Northwestern 
Sleigh  Co.  (C.  C.)  39  Fed.  847. 

But  here  there  is  no  proof  of  fraud  in  withholding  dividends.  The 
business  of  the  company  was  growing  and  rapidly  extending.  It  is 
quite  possible  that  it  was  wise  policy  to  retain  the  profits  for  use  in  the 
business.  There  was  nothing  in  the  original  contract  which  entitled 
the  stock  set  apart  for  Knapp  to  any  special  privilege  not  belonging 
to  other  stock,  or  that  he  was  to  be  credited  with  undivided  profits 
or  dividends  not  declared,  except  that  in  one  alternative  upon  his  going 
out  he  would  get  an  interest  in  the  undivided  profits  in  receiving  the 
book  value  of  Ae  stock.  And  this  confessedly  he  did  get  in  the  settle- 
ment. He  says  he  gave  this  stipulation  in  the  settlement  upon  advice 
^nd  his  own  belief  that  it  was  not  binding.  But  he  knew  that  the  other 
party  relied  upon  it,  and  he  is  entitled  to  no  relief  against  it  by  reason 
of  any  legal  or  equitable  consideration  due  to  himself.  He  must  make 
defense,  if  at  all,  upon  the  ground  that  his  stipulation  was  injurious  to 
.tile  public,  and  that  the  court  will  not  help  the  other  party. 

In  respect  to  the  point  made  upon  the  third  issue  as  grouped  by  coun- 
sel for  the  appellant,  that  the  stipulation  was  not  founded  upon  a  legal 
consideration,  we  find  nothing  in  the  proof  which  disturbs  our  former 
conclusion  that  the  consideration  for  his  agreement  was  both  legal  and 
sufficient  It  is  further  contended  that  the  stipulation  in  question  is  not 
necessary  to  the  reasonable  protection  of  the  complainant,  and  requires 
an  unreasonable  restriction  of  the  defendant.    The  proof  does  not  di- 
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minish  the  allegations  of  the  bill  which  were  admitted  by  the  demurrer 
in  respect  to  the  scope  of  the  complainant's  business,  and  we  are  not 
required  to  revise  our  former  opinion  upon  this  subject  But  we  add 
some  further  observations.  In  Homer  v.  Graves,  7  Bingh.  736,  Tin- 
dal,  C.  J.,  said  in  relation  to  this  subject:  ''Unless  the  case  was 
such  that  the  restraint  was  plainly  and  obviously  unnecessary,  the 
court  would  not  feel  justified  in  interfering."  U.  S.  v.  Trans.  Ma 
Freight  Ass'n,  58  Fed.  58,  78,  7  C  C.  A.  15,  82,  24  L-  R.  A.  73,  per 
Sanborn,  J.;   Phippen  v.  Stickney,  3  Mete.  (Mass.)  384. 

All  such  covenants  do  in  some  degree  restrain  trade.  Whether  the 
restraint  is  permissible  by  law  depends  upon  the  facts.  The  party  who 
alleges  that  the  restraint  is  such  as  to  be  in  law  obnoxious  is  bound  to 
prove  the  facts  which  make  it  so.  There  can  be  no  prestunption,  from 
the  fact  that  there  is  some  restraint  in  the  instant  case,  that  it  is  an 
unlawful  one. 

With  respect  to  the  territory  to  which  the  restriction  should  apply, 
the  rule  has  always  been  that  it  might  extend  to  the  limits  wherein  the 
plaintiff's  trade  would  be  likely  to  go.  The  changes  which  have  marked 
the  course  of  judicial  decisions  in  modem  times  seem  to  consist  in  con- 
forming the  application  of  the  rule  to  the  constant  devek^ment  of  the 
facilities  of  commerce  and  the  enlargement  of  the  avenues  of  trade.  In 
Harrison  v.  Glucose  Sugar  Refining  Co.,  63  C.  C.  A.  484,  116  Fed. 
804,  58  L.  R.  A«  915,  a  valuable  case  upon  this  subject,  and  having 
many  analogies  to  the  present,  Judge  Jenkins  refers  to  several  cases  of 
high  authority  in  which  there  was  no  territorial  restriction  whatever. 
Among  these  is  the  case  of  Maxim  Nordenfelt  Guns,  etc.,  Co.  v.  Norden- 
felt  (1894)  App.  Cas.  535,  a  highly  important  decision  of  the  House  of 
Lords  which  seems  to  have  established  the  rule  in  Great  Britain  that 
the  territorial  restriction  of  such  covenants  must  be  such  as  the  business 
of  the  covenantee  requires,  and  is  measured  by  such  requirement,  and 
that  this  is  the  test  of  reasonableness  in  that  regard.  And  the  Supreme 
Court  of  Michigan  in  1873  held,  in  Hubbard  v.  Miller,  27  Mich.  15, 
15  Am.  Rep.  153,  that  when,  as  in  that  case,  the  covenant  was  unre- 
stricted in  terms  in  respect  of  place,  it  should  be  construed  as  not  con- 
fined to  the  place  where  the  covenantee  had  his  store  and  traded,  but 
as  extending  so  far  as  to  embrace  the  territory  to  which  his  trading 
might  extend.  So  in  Beal  v.  Chase,  31  Mich.  490,  the  same  court  held 
that  where,  on  a  sale  of  a  publishing  business,  the  vendor  had  agreed 
not  to  engage  in  a  competing  business  anywhere  in  the  state,  the 
limits  of  the  restriction  were  not  open  to  valid  objection.  And  see 
Fowle  V.  Park,  131  U.  S.  88,  9  Sup.  Ct  658,  33  L.  Ed.  67.  We  tiiink 
it  is  not  proved  that  the  restriction  which  the  defendant  put  upon  him- 
self was  unreasonable  or  more  extensive  than  the  interests  of  the  com- 
plainant might  require.  And  so  in  regard  to  the  subject-matter,  it  is 
fairly  inferable  that  it  was  his  skill  in  the  manufacture  of  these  few 
specialties  to  whidi  the  restriction  relates  that  the  appellant  was  em- 
ployed.   The  restriction  was  not  general. 

Counsel  for  appellant  lay  stress  upon  the  fact  that  his  service  under 
the  contract  of  employment  terminated  with  the  month  of  October, 
and  that  the  contract  of  settlement  did  not  take  place  tmtil  November 
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12th.  But  the  business  relations  of  the  parties  continued  and  remained 
unsettled  until  the  latter  date.  We  do  not  perceive  how  the  mere  fact 
that  the  service  had  been  discontinued  at  the  former  date  aflfects  the 
obligations  of  the  agreement  of  November  12th, 

The  final  issue  stated  involves  the  question  whether  the  stipulation 
in  question  was  ancillary  to  the  main  contract,  or,  more  precisely  stated, 
was  ancillary  to  some  other  stipulation  in  the  contract,  the  value  of 
which  to  the  promisee  would  be  affected  by  the  ancillary  stipulation. 

The  contract  of  September  28,  1899,  contained  a  stipulation  that 
$25,000  of  stock  should  be  set  apart  to  the  appellant  and  become  his 
property  upon  the  conditions  therein  stated.  The  contract  also  gave 
to  him,  in  one  alternative,  the  right  to  share  in  the  earnings  of  the  com- 
pany included  in  the  book  value  of  the  stock,  and  only  upon  the  pay- 
ment thereof  to  him  could  he  be  compelled  to  reassign  the  stock  or  to 
relinquish  it.  He  had  an  equitable  title  to  the  stock.  When  he  re- 
signed he  insisted  upon  the  alternative,  which  gave  him  rights  of  a 
stockholder,  and  in  the  settlement  was  paid  the  value  of  the  stock. 
And  he  received  the  value  of  the  stock,  less,  of  course,  the  sum  he 
agreed  to  pay  for  it,  because  he  agreed  to  refrain  from  going  into  a 
competing  business  which  would  depreciate  its  value.  It  was  the 
equivalent  of  a  repurchase  from  a  stockholder.  As  we  said  in  our 
former  opinion,  the  fact  that  he  did  not  have  the  legal  title,  but  only  an 
equitable  title,  to  the  stock  is  not  material.  In  the  other  alternative  of 
going  out  to  engage  in  a  competing  business,  he  would  have  been  com- 
pelled to  relinquish  as  from  the  beginning  all  the  rights  of  a  stock- 
holder. 

Another  consideration  is  that  in  the  contract  of  employment  the  com-' 
pany  (for  the  contract  became  that  of  the  company  upon  its  adoption 
thereof  after  its  incorporation)  took  security  against  the  appellant's 
going  into  a  competing  business  by  the  provision  that  in  such  event  he 
should  forfeit  his  claim  to  the  profits  of  the  company  which  had  not 
been  "actually  credited"  to  him.  In  order  to  avoid  tihis  forfeiture  he 
made  the  stipulation  in  question  in  the  contract  of  settlement.  The 
business  and  good  will  of  S.  Jarvis  Adams  &  Co.  were  taken  over  with 
the  plant  by  the  corporation.  No  one  will  doubt  that  the  restriction  put 
upon  the  appellant  as  one  of  the  terms  of  his  employment  was  perfectly 
lawful;  for  the  appellant  had  been  the  superintendent  of  S.  Jarvis 
Adams  &  Co.,  and  doubtless  knew  its  customers.  He  was  an  associate 
with  Bossert,  who  became  assistant  manager  for  the  corporation,  went 
out  with  him,  and  was  his  associate  in  the  competing  business.  It  is 
perfectly  clear  that  they  would  know  the  avenues  of  the  company's 
business  and  who  were  its  customers.  If  they  engaged  in  the  same 
business,  they  would  have  the  advantage  of  their  knowledge  of  the 
company's  affairs  in  supplanting  it. 

It  was  held  in  Exch.  Cham.  (Hitchcock  v.  Coker,  6  Ad.  &  El.  454), 
Tindal,  C.  J.,  delivering  the  opinion  of  the  court,  that  the  good  will  of 
a  business  was  an  asset  for  the  protection  of  which  the  owner  might 
lawfully  obtain  a  covenant  against  future  competition  from  one  whom 
he  took  into  his  employment.  Such  cases  fall  within  the  sixth  class  of 
the  classification  of  valid  contracts  by  Judge  Taft  in  United  States  v. 
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Addyston  Pipe  &  Steel  Co.,  85  Fed.,  at  page  281,  29  C.  C.  A.  141,  46 
L.  R-  A.  122.  This  feature  of  such  cases  was  commented  upon  by 
Lindley,  M.  R.,  and  Rigby,  L.  J.,  in  Underwood  v.  Barker  in  the  Court 
of  Appeals  (1899)  1  Ch.  300,  on  appeal  from  the  judgment  of  Keke- 
wich,  J,,  reported  in  68  Law  J,  Ch.  201.  In  that  case  the  employ* 
had  gone  into  the  service  of  a  competitor.  But  it  is  obvious  that  the 
same  reasons  would  apply  as  if  he  had  himself  gone  into  the  competing 
business  on  his  own  account.  The  Master  of  the  Rolls  at  page  307 
said: 

"It  1b  to  be  taken  as  proTed  that  It  is  Important  to  the  plaintiffs  that  their 
rivals  should  not  know  either  to  whom  the  plaintiffs  sold  their  hay  or  where 
they  got  it  from.  The  defendant  was  engaged  as  their  clerk  and  foreman,  and 
wonld,  whilst  acting  as  snch,  obtain  information  on  these  matters,  and  snch 
information  wonld,  if  imparted  to  a  rival  in  trade,  greatly  benefit  him  and 
proportionately  injure  the  plaintiffs." 

And  similar  observations  were  made  by  Rigby,  L.  J.»  ^^  P^gf^  309, 
in  support  of  the  judgment  appealed  from.  In  that  case  the  defendant 
gave  testimony  that  he  had  not  solicited  the  former  customers  of  the 
complainant,  but  his  opportunity  and  motive  for  doing  so  were  thought 
to  justify  the  injunction. 

As  we  have  said,  in  every  such  case  there  must  be  more  or  less  re- 
striction of  competition.  Whether  in  a  particular  case  the  restriction 
is  so  manifestly  opposed  to  public  policy  as  to  outweigh  that  interest 
which  the  public  has  in  the  freedom  of  trade  and  commerce  and  the 
inviolability  of  contracts  deliberately  made  upon  sufficient  consideration 
by  competent  persons  is  a  vital  question  in  determining  the  reasonable- 
ness of  the  restriction. 

In  the  present  instance  the  public  has  no  such  interest  in  the  competi- 
tion of  the  defendant  in  the  business  in  question  as  ought  to  excuse 
him  for  the  violation  of  his  contract  by  the  employment  of  the  special 
knowledge  acquired  by  him  while  in  the  service  of  the  complainant  and 
which  he  has  contracted  not  to  use  to  the  detriment  of  his'  employer, 
whether  such  knowledge  be  of  what  are  known  as  technical ^rade  secrets 
or  of  such  matters  as  are  essential  to  the  protection  of  the  good  will 
of  the  employer's  business. 

If  it  be  admitted  that  his  employment  would  not  have  prevented  the 
appellant  from  engaging  in  the  competing  business  provided  he  had  ac- 
cepted the  alternative  which  would  have  left  him  free,  he  did  not  do  so, 
but  insisted  on  that  alternative  which  was  inconsistent  with  the  right 
to  engage  in  competition  with  his  late  employer.  This  right  was  se- 
cured to  him  by  the  original  contract,  and  was  as  absolute  as  if  the  al- 
ternative had  not  been  given  by  the  contract.  The  company  could  not 
control  his  election.  If  the  original  contract  was  lawful,  the  final  agree- 
ment must  be. 

For  the  reasons  stated,  we  think  the  decree  of  the  Circuit  Court  was 
right,  and  it  is  accordingly  affirmed,  with  costs. 
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BOSSERT  V.  S.  JARVIS  ADAMS  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  16,  1905.) 

No.  l;S68. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

B.  L.  Bargar  and  Pomerene  &  Pomerene,  for  appellant 
Patterson,  Sterrett  &  Acheson  and  Henderson  &  Livesay,  for  appel- 
lee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  This  case  is  in  all  essential  particulars 
like  that  of  Knapp  v.  S.  Jarvis  Adams  Co.  (No.  1,362,  just  decided)  135 
Fed.  1008,  was  heard  on  the  same  record,  and,  by  agreement  of 
counsel,  is  subject  to  the  same  disposition. 

For  the  reasons  given  in  our  opinion  in  that  case,  the  judgment  in 
this  case  is  affirmed,  with  costs. 


SOUTHERN  PAC.  CO.  ▼.  SCHUYLER. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  6,  190S.) 

No.  1.08a 

CABBIBBS— INJUBIES  TO  MAIL  CLEBK— BVIDENCB. 

Where,  in  an  action  against  a  carrier  for  injuries  to  a  mail  clerk  by 
derailment  a  witness  had  testified  concerning  a  cloud-burst  the  water 
from  which  had  undermined  the  track,  and  on  cross-examination  stated 
that  the  editor  of  a  certain  newspaper  had  interviewed  him  concerning 
it  and  had  afterwards  published  an  account  of  the  interview,  such  news- 
paper account  was  inadmissible  for  the  purpose  of  affecting  a  witness' 
credibility  or  otherwise. 

[Ed.  liote.— For  cases  in  point  see  vol.  60,  Cent  Dig.  Witnesses,  f  f  1287, 
1288.1 

SAHB— CaBE  ReQUIBED— iNSTBUOnONS. 

In  an  action  for  injuries  to  a  mail  clerk  by  derailment  of  a  train,  caused 
by  a  washout  an  instruction  that  though  the  railroad  was  bound  to  take 
all  reasonable  precautions  against  injuries  to  passengers,  it  was  not  re- 
quired to  employ  every  possible  preventative  which  the  highest  scientific 
skill  might  suggest,  nor  to  adopt  any  mere  speculative  and  untried  ex- 
periment was  properly  refused,  as  such  rule  applies  only  to  cases  involv* 
ing  the  use  of  machinery,  devices,  and  improvements  in  railroad  equip- 
ment 

[Ed.  Note. — For  cases  in  point,  see  voL  0,  Cent  Dig.  Carriers,  H  1085- 
1087.] 

Same— Requests. 

Where  the  court  charged  that  the  law  imposed  on  plaintiff  the  burden 
and  necessi^  of  showing  by  a  preponderance  of  evidence  that  it  was  the 
negligence  of  the  defendant  railroad  company,  and  not  something  else, 
which  caused  the  alleged  injuries,  the  refusal  of  a  requested  instruction 
concerning  the  preponderance  of  evidence  in  such  a  case  was  not  error. 

Sams— Act  of  God. 

Where,  in  an  action  against  a  carrier  for  Injuries  to  a  mall  clerk,  the 
court  charged  that  the  evidence  tended  to  show  that  a  flood  and  washout 
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In  the  railroad  embankment,  resulting  therefrom,  at  the  point  of  derail- 
ment of  the  train,  was  an  unforeseen  occurrence,  and  that  if  the  flood 
and  washout  were  unexpected,  and  no  experience  of  the  officers  and  agents 
-  of  the  railroad  had  warned  them  of  the  likelihood  of  such  an  occurrmce. 
the  Jury  might  determine  that  the  flood  and  washout  were  caused  hy  an 
act  of  God,  and  that  If  defendant  could  not  hare  discoTered  the  condition 
of  the  embankment  by  the  exercise  of  such  diligence  as  skillful  men 
engaged  in  that  kind  of  business  might  fairly  be  expected  to  use  under 
like  circumstances,  it  would  not  be  chargeable  with  negligence  and  would 
not  be  liable,  the  court  sufficiently  charged  the  rule  with  reference  to  the 
carrier's  liability  for  the  accident,  resulting  from  an  act  of  God. 

&  Same. 

An  instruction,  in  an  action  against  a  carrier  for  injuries  to  a  mail 
clerk,  that  it  was  the  carrier's  duty  to  keep  its  tracks  in  a  safe  condition 
for  the  passage  of  trains  under  all  known  conditions,  was  not  error,  where 
the  court  also  charged  that  such  duty  was  fulfilled  when  the  carrier  uses 
the  legal  degree  of  care  in  the  premises,  no  matter  whether  the  safety 
be  the  result  or  not 

In  Error  to  the  Circuit  Court  of  the  United  States,  for  the  Northern 
District  of  California. 

The  defendant  In  error  brought  an  action  against  the  plaintiff  in  error  to 
recover  damages  for  personal  injuries  sustained  in  a  train  wreck  on  Feb- 
ruary 17,  1901.  The  defendant  in  error  was  a  mail  clerk  on  a  railroad  train 
which  was  ditched  near  Mill  City  by  the  washing  out  of  a  All  or  embank- 
ment The  ^embankment  was  about  150  feet  long,  24  feet  high,  and  16  feet 
wide  at  the  roadbed,  and  sloped  gradually  downward  and  away.  It  was 
constructed  at  a  point  where  a  ravine  or  dry  wash  comes  down  to  the  rail- 
road. A  culvert  three  feet  by  four  feet  was  constructed  through  the  embank- 
ment to  carry  off  the  water  which  came  down  the  ravine.  Shortly  before 
the  accident,  a  volume  of  water  gathered  at  the  embankment  in  excess  of 
the  capacity  of  the  culvert  The  fill  was  undermined  by  the  water,  and  gave 
way  beneath  the  weight  of  the  train.  The  complaint  charged  the  plaintilT 
in  error  with  negligence  in  failing  to  exercise  proper  care  in  operating  its 
train,  and  In  failing  to  construct  and  keep  its  roadbed  in  proper  condition 
and  repair.  The  evidence  was  that  the  ravine,  spoken  of  in  the  testimony 
as  "Willow  Creek,"  across  which  the  embankment  extended,  was  ordinarily 
dry,  but  that  at  times  It  carried  large  quantities  of  water  which  came  to  it 
from  a  watershed  of  considerable  area.  The  culvert  had  been  sufficient,  how- 
ever, for  many  years,  to  carry  away  the  water  and  prevent  injury  to  the 
embankment  The  train  was  wrecked  about  6  o*clock  in  the  morning.  A 
culvert  about  three  miles  west  of  the  wreck,  having  a  capacity  three  times 
that  of  the  culvert  at  the  place  of  the  wreck,  was  found  to  be  washed  out 
at  about  8  p.  m.  on  the  day  before,  and  thereby  the  train  on  which  the  de- 
fendant in  error  was  carried  had  been  laid  up  for  some  six  hours  imme- 
diately before  the  wreck.  No  inquiry  was  made  by  the  train  crew,  the  wreck- 
ing crew,  or  any  one  as  to  the  condition  of  the  culvert  at  the  place  of  the 
wreck.  The  water  was  running  in  the  ravine  there  at  half  past  1.  some  15 
hours  before  the  wreck,  and  was  rising  rapi<^ly  in  the  creek  during  all  of  that 
time.  On  the  afternoon  of  the  16th,  ditches  around  Mill  City,  which  is  two 
miles  from  the  place  of  the  wreck,  were  running  full  of  water.  The  tem- 
perature had  risen,  a  warm  wind  was  blowing,  rain  was  falling,  and  the  snow 
was  melting.  There  was  a  Japanese  track  walker,  whose  duty  it  was  to 
patrol  the  track,  where  the  wreck  occurred,  from  1 :30  p.  m.  to  6  p.  m.  of  the 
16th.  He  was  not  produced  as  a  witness.  There  was  evidence  that  the 
plaintiff  in  error  had  made  efforts  to  find  him,  but  bad  been  unable  to  discover 
him  at  the  time  of  the  trial  of  the  cause,  which  was  some  two  years  after 
the  wreck  occurred.  It  was  shown  that  he  was  at  Mill  City  for  about  five 
months  after  the  date  of  the  wreck,  and  that  within  less  than  three  months 
after  the  wreck  an  action  had  been  commenced  against  the  plaintiff  in  error 
to  recover  damages  for  the  death  of  a  passenger  who  had  been  killed  in  the 
wreck.    About  five  hours  prior  to  the  accident  a  heavily  loaded  repair  train 
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passed  over  the  fill  without  difflcalty,  hot  the  crew  could  not  see  down  the 
embankment  more  than  fire  feet  and  did  not  see  the  water  which  was 
dammed  np.  There  was  evidence  of  a  dond-bnnrt;  which  lasted  about  15 
minutes,  on  the  morning  of  the  16th,  at  a  point  about  25  miles  from  the  place 
of  the  wreck.  It  was  the  contention  of  the  plaintiff  in  error  that  the  acci- 
dent was  caused  by  an  unforeseen  and  unprecedented  accumulation  of  water 
resulting  from  an  act  of  God,  and  that  It  had  used  due  diligence  In  con- 
structing the  embankment  and  in  patroling  Its  track.  The  foregoing  state- 
ment is  deemed  sufficient  to  render  Intelligible  the  questions  which  are  pre- 
sented on  the  assignments  of  error. 

P.  F.  Dunne,  for  plaintiff  in  error. 

James  G.  Magnire  and  Houx  &  Barrett,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court 

It  is  assigned  as  error,  first,  that  the  court  sustained  an  objection 
to  the  admission  in  evidence  of  a  written  copy  of  a  newspaper  article 
which  had  been  published  in  the  Lovelock  Tribune  on  March  2,  1901. 
A  witness  had  testified  on  behalf  of  the  plaintiff  in  error  concerning 
the  cloud-burst  which  occurred  on  February  16th  near  Lovelock,  some 
25  miles  from  the  place  of  the  accident.  On  his  cross-examination  he 
stated,  whether  voluntarily  or  in  answer  to  a  question  does  not  appear 
from  the  bill  of  excepticms,  that  the  editor  of  the  newspaper  came  and 
interviewed  him  about  it,  and  afterwards  published  an  account  of  the 
interview.  On  his  redirect  examination  the  plaintiff  in  error  offered 
a  written  copy  of  the  published  interview.  There  was  no  error  in 
its  exclusion.  It  was  not  competent  for  any  purpose,  nor  was  it  ad- 
missible under  any  rule  of  evidence.  It  is  claimed  that  it  was  material 
evidence  affecting  the  credibility  of  the  witness'  testimony.  It  is 
too  clear  to  require  discussion,  however,  that  it  was  not  competent  to 
fortify  the  testimony  of  the  witness  by  showing  that  a  newspaper  had 
pubiisned  an  interview  with  him  whidi  substantially  corroborated  the 
oral  testimony  which  he  gave  in  court. 

The  remaining  assignments  of  error  are  equally  devoid  of  merit. 
They  relate  to  the  charge  to  the  jury.  The  court  gave  the  jury  full 
instructions  upon  all  features  of  the  case.  Error  is  assigned  to  one 
portion  of  the  charge,  and  to  the  refusal  of  the  court  to  give  certain 
instructions  which  were  requested.  A  portion  of  one  of  the  instruc- 
tions so  requested  is  quoted  in  the  brief  of  the  plaintiff  in  error  as 
follows : 

'The  law  does  not  require  from  a  railroad  company  the  utmost  degree  of 
care  which  the  human  mind  Is  capable  of  Imagining.  It  simply  requires  that 
title  highest  degree  of  practicable  care  should  be  used  which  Is  consistent 
•  with  the  mode  of  transportation  employed.  While  railroad  companies  are 
to  use  all  reasonable  precautions  against  injuries  to  passengers,  these  pre- 
cautions are  to  be  measured  by  those  in  known  use  in  the  same  business 
which  have  been  shown  by  experience  to  be  efficacious.  The  railroad  com- 
pany is  required  to  use  the  best  precautions  In  known  practical  use  to  secure 
the  safety  of  its  passengers,  but  it  is  not  required  to  employ  every  possible 
preventive  which  the  highest  scientific  skill  might  suggest,  nor  is  It  required 
to  adopt  any  mere  speculative  and  untried  experiment" 
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This  requested  instruction,  which  is  indeed  well  sustained  by  au- 
thority, was  properly  denied,  for  the  reason  that  it  had  no  relation  to 
the  case.  Such  an  instruction  applies  to  cases  involving  the  use  of 
machinery,  devices,  and  improvements  in  railroad  equipment  In  lieu 
of  the  requested  instruction,  the  court  charged  the  jury  that  it  ¥ras  the 
duty  of  the  carrier  to  keep  its  track  in  a  safe  condition  for  the  passage 
of  trains  under  all  known  conditions,  and  to  employ  such  agents  and 
laborers  as  would  secure  that  result  under  the  usual  and  Imown  cir- 
cumstances attending  the  situation,  and  directed  them  to  find  a  verdict 
for  the  defendant  if  they  found  that  it  used  the  care  and  vigilance  of 
a  very  prudent  and  cautious  person  in  the  situation,  and  in  view  of  all 
the  circumstances  attending  the  derailment  of  the  train. 

Another  instruction  was  requested  involving  the  presentation  of  the 
rule  concerning  the  preponderance  of  evidence  in  such  a  case.  But  the 
court  in  that  connection  instructed  the  jury  that  the  law  imposed  upon 
the  defendant  in  error  "the  burden  and  necessity  of  showing  by  pre- 
ponderance of  evidence  that  it  was  the  negligence  of  the  defendant  rail- 
road company,  and  not  something  else,  which  caused  the  alleged  in- 
juries." 

Another  instruction  requested  by  the  plaintiff  in  error  was  the  fol- 
lowing: 

'*lf  the  jury  should  find  from  the  evidence  that  the  derailment  was  caused 
by  an  unprecedented  flood  at  a  particular  spot  on  the  track,  and  that  such 
flood  was  not  the  result  of  any  human  act  or  agency*  but  was  the  result  of 
natural  forces  operating  in  an  unforeseen  and  inevitable  way,  such  as  is 
sometimes  named  'an  act  of  God,'  without  the  intervention  of  any  breach  of 
duty  on  the  part  of  the  defendant,  I  instruct  you  that,  in  providing  against 
any  such  natural  happening  or  act  of  Ood,  the  railroad  company  is  not  held 
to  the  utmost  and  extreme  care  of  a  very  cautious  person,  but  sufllclently 
discharges  its  duty  in  the  premises  if  In  this  behalf  it  exercises  ordinary  care: 
and  diligence.'' 

As  to  the  proposition  involved  in  the  first  part  of  this  requested  in- 
struction, the  court  charged  the  jury  tiius: 

"The  evidence  tends  to  show  that  this  flood,  and  the  washout  in  the  rail- 
road embankment  resulting  therefrom  at  this  point,  was  an  unforeseen 
occurrence.  No  flood  and  washout  at  this  particular  place  had  occurred  dur- 
ing the  many  years  the  railroad  had  been  built  If  you  believe  tbis  evi- 
dence— ^that  the  flood  and  washout  were  unexpected,  and  that  no  experience 
of  the  officers  and  agents  of  the  railroad  company  had  warned  them  of  the 
likelihood  of  such  an  occurrence — ^if  you  believe  this  testimony,  as  I  have 
said,  you  may  determine  that  the  flood  and  washout  were  caused  by  wliat 
the  law  terms  'an  act  of  Ood.' " 

But  as  to  the  latter  portion  of  the  requested  instruction,  the  plaintiff 
in  error  cites  and  relies  upon  Gillespie  v,  St  L.,  K.  C.  &  N.  Ry.  Co.,  6 
Mo.  App.  654,  in  which  the  court  announced  the  rule  that,  to  give  "to 
the  carrier  the  practical  benefit  which  the  law  allows  him,  he  must  be 
held,  in  preventing  or  averting  the  effect  of  the  act  of  God,  only  to  such 
foresight  and  care  as  an  ordinarily  prudent  person  or  company  in  the 
same  business  would  use  under  all  the  circumstances  in  tHe  case.'' 
It  is  true  that  a  carrier  is  not  liable  for  injury  from  a  vis  major  or  an 
act  of  God,  if  it  be  uncombined  with  neglect  in  the  employment  of 
human  agency.  The  party  claiming  the  benefit  and  application  of  this 
exemption  must  be  without  fault  on  his  part    Read  v.  Spaulding,  30 
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N.  Y.  630,  86  AnL  Dec  426 ;  Odd  Fellows'  M.  Aid  Ass'n  v.  James,  63 
Cal.  698,  607,  49  Am.  Rep.  107;  Dibble  &  Seligman  v.  Morgan,  1 
Woods,  406,  Fed.  Cas.  No.  3,881.  The  court,  we  think,  fully  com- 
plied with  the  rule  applicable  to  such  a  case  in  giving  the  following 
instruction: 

''But  If,  on  the  other  hand,  the  defendant  could  not  discover  the  condition 
of  this  embankment  by  the  exercise  of  such  diligence  and  prudence  as  skill* 
ful  men  engaged  in  that  kind  of  business  might  fairly  be  expected  to  use 
under  like  circumstances,  it  would  not  be  chargeable  with  negligence,  and 
would  not  be  liable  in  this  case." 

It  is  assigned  as  error  that  the  court  charged  the  jury  as  follows : 

*'It  is  undoubtedly  the  duty  of  the  carrier  to  keep  its  tracks  in.  safe  condi- 
tion for  the  passage  of  trains  under  all  known  conditions,  and  to  employ  such 
agents  and  laborers  as  would  secure  that  result  under  the  usual  and  known 
circumstances  attending  the  situation." 

But  the  court  also  said  to  the  jury: 

'The  duty  of  the  carrier  is  fulfilled  when  it  uses  the  legal  degree  of  care 
in  the  premises,  no  matter  whether  the  safety  be  the  result  or  not" 

The  court  thus  properly  charged  the  jury  on  the  law  of  the  case 
when  applied  to  the  question  of  the  right  of  a  passenger  to  recover 
damages  for  personal  injuries  sustained  under  the  circumstances  of 
tiie  present  case.  We  find  no  error  in  any  of  the  instructions  given^ 
or  in  refusing  those  that  were  requested. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


SIMS  T.  THBBB  STATES  LUMBER  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  4,  1905.) 

No.  1,980. 

COMPBOMTBB   AND    SKTTLEMENT— YaLIDITT— ACOEPTANCE   OT   AOBEED    PATliSirr. 

Where  there  is  a  bona  fide  dispute  as  to  the  amount  due  upon  a  de- 
mand, the  acceptance  in  satisfaction  of  the  entire  demand  of  a  sum  less 
than  was  claimed  is  supported  by  a  sufficient  consideration,  and  pre- 
cludes a  recovery  of  the  balance. 

[Ed.  Note. — For  cases  in  point,  see  toL  10,  Cent  "Dig,  Compromise  and 
Settlement,  §8  35-3&] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

N.  F.  Lamb  and  J.  F.  Gautney,  for  appellant 
John  B.  Jones,  for  appellee. 

Before  SANBORN,  VAN  DEVANTER,  and  HOOK,  Circuit 
Judges. 

VAN  DEVANTER,  Circuit  Judge.  This  was  a  suit  in  equity, 
brought  by  the  appellant  to  avoid  a  release  theretofore  executed  by  him 
to  the  appellee,  and  to  recover  a  balance  claimed  to  be  due  to  him  for 
lumber  which  he  had  manufactured  and  delivered  to  the  appellee.  The 
pleadings  and  evidence  disclose  these  facts :    After  the  manufacture  and 
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delivery  of  the  lumber  a  dispute  arose  between  the  parties  as  to  whether 
the  lumber  was  in  good  condition  when  delivered,  or  was  damaged 
to  an  extent  which  materially  detracted  from  its  value.  The  dispute 
was  composed  and  adjusted,  each  party  acting  with  full  knowledge  of 
all  the  facts,  by  an  agreement  that  50  cents  per  100  feet  for  a  certain 
portion  of  the  lumber  should  be  deducted  from  the  contract  price. 
The  account  was  tlien  stated  in  conformity  to  the  adjustment,  the  bal- 
ance shown  to  be  due  was  paid  to  the  appellant,  and  he  executed  a  re- 
ceipt therefor  to  the  appellee  declaring  that  the  payment  was  accepted 
in  full  satisfaction  of  all  demands.  The  contention  of  the  appel- 
lant is  that  the  adjustment  and  release  were  obtained  by  duress,  and  that 
the  dispute  was  not  bona  fide,  but  was  merely  colorable,  and  brought 
about  by  the  appellee  for  the  wrongful  purpose  of  compelling  the  appel- 
lant to  accept  less  than  was  due  to  him.  While  the  evidence  is  con- 
flicting, it  preponderates  against  the  contention,  and  brings  the  case 
within  the  rule  that,  where  there  is  a  bona  fide  dispute  as  to  the  amount 
due  upon  a  demand,  the  acceptance,  in  satisfaction  of  the  entire  de- 
mand, of  a  less  sum  than  is  claimed  is  supported  by  a  sufficient  consid- 
eration and  precludes  a  recovery  of  the  balance.  Chicago,  Milwaukee 
&  St.  Paul  Ry.  Co.  v.  Clark,  178  U.  S.  353,  20  Sup.  Ct.  924,  44  L.  Ed. 
1099 ;  City  of  San  Juan  v.  St  John's  Gas  Co.,  195  U.  S.  510,  522,  25 

Sup.  Ct.  108,  49  L.  Ed. . 

The  decree  is  aiSirmed 


MEMOBANBXJM  DECISIONS. 


THE  ATXiAS.  THE  LEONARD  J.  BUSHBY.  (Circuit  CJourt  of  Appeals, 
Second  Circuit  March  17,  1905.)  No.  49.  Appeal  from  the  District  Court 
of  the  United  States  for  the  Eastern  District  of  New  York.  Avery  F.  Cush- 
man,  for  appellant  Albert  A.  Wray,  for  the  Bushby.  Le  Roy  8.  Gove,  for 
appellee  Follette.    Before  WAI/LACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

PBB  CURIAM.    Decree  (115  Fed.  8oQ)  affirmed,  without  interest  or  costs. 


CELLA  COMMISSION  CO  T.  MOORE.  (Circuit  Court  of  Appeals,  Eighth 
Circuit  December  9,  1904.)  No.  2,0()4.  In  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Missouri.  Chester  H.  Krum, 
for  plaintifF  in  error.  Walter  H.  Saunders  and  E.  L.  Brown,  for  defendant  in 
error.    No  opinion.    Affirmed,  with  costs. 


FITZ  V.  LEADAM.  (Circuit  Court  of  Appeals,  Second  Circuit  March  20, 
1905.)  No.  164.  Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  New  York.  E.  C.  Verrill,  for  appellant.  Henry  D.  Wil- 
liams, for  appellee.  Before  WALLACE,  LACOMBE,  and  TOWNSEND.  Cir- 
cuit Judges. 

PER  CURIAM.  Decree  (132  Fed.  659)  affirmed,  with  costs,  on  opinion  of 
Judge  Thomas  in  Circuit  Court 
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FRANK  et  aL  T.  BERNARD.  (Clrcnlt  OoTirt  of  Appeal!*  Secend  Gircult 
March  7, 1905.)  No.  157.  Appeal  from  the  Oircnit  Ck>Qrt  of  fho  United  States 
for  the  Southern  District  of  New  York.  Oharles  S.  GhampioaDU  for  appellant 
Andrew  Fonlds,  Jr.,  for  appellees.  Before  WALLACE,  LAOOMBE,  and* 
TOWNSBND,  Circuit  Judges. 

PER  CURIAM.    Decree  (181  Fed.  20^  affirmed,  with  coata. 


THE  HARTFORD.  THE  MANHATTAN.  (Circuit  Court  of  Appeals,  Sec- 
ond Circuit  March  7,  1005.)  No.  141.  Appeal  from  the  District  Court  of 
the  United  States  for  the  Southern  District  of  New  Tork.  R.  S.  Benedict  and 
Samuel  Park,  for  appellants.  Herbert  Green,  for  appellee.  Before  WAL- 
LACE, LACOM6E,  and  TOWNSEND,  Circuit  Judges. 

PER  CURIAM.  Decree  (125  Fed.  558)  affirmed,  with  costly  on  opinion  of 
District  Judge. 


H.  B.  CHAFFEE  MFG.  CO.  T.  SBLCHOW  et  al.  (Circuit  Cteurt  of  Appeals, 
Second  Circuit  February  28,  1005.)  No.  14a  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York.  For  opinion 
below,  see  181  Fed.  548.  A.  Bell  Malcomson,  for  appellant  F.  U  Chappell, 
for  appellees.  Before  WALLACE,  LACOMBB,  and  TOWNSBND,  Circuit 
Judges. 

PER  CURIAM.    Affirmed  in  <H;>en  court 


In  re  MANDEL.  (Circuit  Court  of  Appeals^  Second  Circuit  March  20, 
1005.)  No.  14.  Petition  for  Revision  of  Proceedings  <^  the  District  Court 
of  the  United  States  for  the  Southern  District  of  New  York,  In  Bankruptcy. 
E.  Eschwege,  for  petitioner.  W.  Lesser,  for  respondent  Before  LACOMBE, 
TOWNSEND,  and  CJOXE,  CJlrcuit  Judges. 

PER  CURIAM.    Order  of  District  (»urt  (127  Fed.  868)  affirmed. 


THE  MEDIA.  (Circuit  Court  of  Appeals,  Second  Circuit  March  20, 1905.) 
No.  173.  Appeal  from  the  District  Court  of  the  United  States  for  the  South* 
ern  District  of  New  York.  For  opinion  below,  see  182  Fed.  148.  Le  Roy  S. 
Gove,  for  appellant  Henry  Q.  Ward,  for  appellee.  Before  LACOMBE  and 
TOWNSEND,  Circuit  Judges. 

PER  CURIAM.    Decree  affirmed,  with  ooata^ 


NEW  JERSEY  WIRE  CLOTH  CO.  .▼.  BUFFALO  EXPANDED  IfETAL 
CO.  (Circuit  Court  of  Appeals,  Second  Circuit  March  20,  1905.)  No.  147. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western  District 
of  New  York.  For  opinion  below,  see  181  Fed.  285.  C.  J.  Sawyer  and  M. 
B.  Phlllipp,  for  appellant  E.  H.  Hunter,  for  appellee.  Before  WALLACE, 
LACOMBE,  and  TOWNSEND,  Cnrcuit  Judges. 

PER  CURIAM.  Decree  affirmed^  with  eotti^  on  <q;»tnlon  of  District  Judge- 
Haasel  In  Circuit  Court 


THE  NEW  YORK  CENTRAL  KO^  22.    l^E  JOHN  FLEMING  et  at 

(Circuit  Court  of  Appeals,  Second  Circuit    March  20,  1006.)    No.  19.    Appeal* 
from  the  District  Court  of  the  Unltsd  States  for.  the  Southern  District  of  New- 
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Tort  Howard  S.  Harrington,  for  appellants.  F.  H.  Brown,  tor  appellee 
New  York  Central  No.  22.  James  E.  Carpenter,  f6r  appellees  Dmm  et  ml. 
Before  WALLACE,  LACOMBB,  and  TOWNSBND,  Circnit  Judges. 

PER  CURIAM.  Decree  affirmed,  on  opinion  of  District  Judge  Adams  (124 
Fed.  750),  with  Interest  to  libelants  and  costs  to  the  New  Xork  Central  No.  22 
against  the  Flemlni^ 


THE  O.  L.  HALLBNBECK.  OLSEN  T.  CAHHiL.  (Circuit  Court  of  Ap- 
peals, Second  (^cult  NoTember  21,  1904.)  No.  78.  Appeals  from  the  Dis- 
trict Court  of  the  United  States  for  the  Eaetem  District  of  New  Tork.  Le 
Roy  S.  €k>ye,  for  appellant  Albert  A.  Wray,  for  appellees.  Before  LA- 
COMBE,  TOWNSEND,  and  COXB,  Circuit  Judges. 

PBB  CURIAM.    Decrees  (110  Fed.  469  affirmed,  on  opinion  below* 


PACnS  T.  UNITED  STATES.  (Circuit  C3ourt  of  Appeals,  Fifth  Clrcnlt. 
March  28»  1905.)  No.  1,888.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Middle  District  of  Alabama.  W.  W.  Pearson,  for  plaintlflT  in 
error.  W.  S.  Reese,  Jr.,  and  Julius  Stemfeld,  for  the  United  States.  Before 
PARDEE  and  SHELBY,  Circuit  Judges,  and  NEWMAN,  District  Judge. 

PER  CURIAM.  The  Judgment  of  the  District  Court  is  affirmed,  on  the 
authority  of  Samuel  M.  Clyatt  v.  The  United  States,  25  Sup.  Ct  429,  49  L. 
Ed.  — f  decided  by  the  Supreme  CJourt  March  13,  1905.  As  to  the  second 
count  in  the  indictment,  see^  also,  Gardes  t.  United  States,  87  Fed.  172,  SO  O. 
a  A.  590. 


POST  T.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Fifth  Circuit. 
March  28,  1905.)  No.  1,352.  In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Florida.  On  rehearing.  For  former  opin- 
ion, see  135  Fed.  1.  Before  PARDEE,  McCORMICK,  and  SHELBY,  Circolt 
Judges. 

PER  CURIAM.  The  opinion  and  decision  heretofore  filed  practically  dis- 
pose of  indictments  Nos.  141,  160,  and  161.  If  the  plaintiff  in  error  is  tried 
again  on  the  issues  raised  by  Indictment  No.  176,  It  will  be  found  on  an  ex- 
amination of  the  opinion  that  it  decides  all  material  questions  raised  on  the 
former  trIaL  The  petition  of  plaintiff  in  error  for  a  rehearing  Is  therefore 
denied. 


SOUTHERN  BUILDINO  ft  LOAN  ASS'N  T.  CAREY  et  al.  (Circuit  Court 
of  Appeals,  Sixth  Circuit  March  19,  1904.)  No.  1,268.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of  Tennessee. 
Thomas  M.  Scruggs,  for  appellant  Thomas  W.  Brown,  for  appellees.  No 
opinion.  Affirmed,  with  costs.  For  opinion  on  motion  for  allowance  of  ap- 
peal, see  117  Fed.  825b 


B.  P.  8H0TTER  CO.  T.  LARSEi^  et  al.  (CJircult  Court  of  Appeals,  Fifth 
Circuit  March  28,  1905.)  No.  1,391.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Georgia.  On  rehearing.  For  for- 
mer opinion,  see  184  Fed.  705.  Before  PARDEE  and  SHELBY,  Circuit 
Judges,  and  TOULMIN,  District  Judge. 

PER  CURIAM.  The  petition  for  rehearing  in  this  case  is  granted.  The 
case  is  ordered  restored  to  the  dodset  and  set  down  for  hearing  on  the  first 
day  of  our  next  term  at  Atlanta,  Ga. 
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WILLIAM  A,  FORGB  ft  00.,  IncL,  ▼.  INDHPBNDBNT  MFO.  00.  «t  aL 

(Olrcult  Oonrt  of  Appeals,  Second  Clrcalt.    March  18,  1905.)    No.  18.    Appeal 
from  the  Olrcnlt  Court  of  the  United  States  for  the  Bastem  Dlatrlct  of  New 
York.    Henry  Schreiter,  for  appellant    H.  A.  Weet,  for  appellees.    Before 
LACOMBB,  TOWNSBND,  and  COXE,  Circuit  Judges. 
FEB  CUBIAM.    Decree  (124  Fed.  72)  afDrmed*  on  opinion  of  Circuit  Judga 


LINCOLN  MFO.  CO.  T.  NBW  HAVBN  CLOCK  CO.  (Clrcnlt  Court,  S.  D. 
New  York.  October  17,  1904.)  On  Motion  to  Make  Complaint  More  Definite 
and  Certain.  B.  Floyd  Clarke,  for  the  motioa  George  Alfred  Lamb,  <^ 
posed. 

LACOMBB,  Circuit  Judge.  In  view  of  the  phraseology  of  the  contract  sued 
upon,  the  complaint  is  not  entirely  clear,  and  the  motion  is  granted,  so  far 
as  the  first  two  propositions  in  the  moving  papers  are  concerned.  When  that 
is  done,  there  need  be  no  difficulty  about  answering  the  complaint,  and 
whether  or  not  a  bill  of  particulars  should  be  required  can  then  be  determined. 
There  will  have  to  be  a  substitution  of  attorney  for  the  plaintiff.  George 
Alfred  Lamb,  whose  name  appears  on  the  papers,  is  a  member  of  the  state 
bar,  and  therefore  properly  began  the  cause  in  the  state  court;  but  he  has 
never  been  admitted  to  practice  at  the  bar  of  the  United  States  Circuit  Court 
in  this  District 


UNITED  STATBS  T.  CHAMBBRS.  (Circuit  Court,  B,  D.  New  York.  De- 
cember 1,  1904.)  Ernest  B.  Baldwin,  Asst  U.  S.  Atty.  Hays  &  Htrahfleld, 
(Max  J.  Kohler,  of  counsel),  for  defendant 

THOMAS,  District  Judge.  The  motion  to  dismiss  the  indictment  because 
of  the  illegal  use  of  the  schedules  in  bankruptcy  before  the  grand  jury  Is 
granted. 


Bnd  ov  Oasbs  ni  Vol.  18Sb 
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ABANDONMENT. 

Of  «z«mptloiis  b;  bankrnpt,  tee  "BankrnptcaPf" 
110. 

ABATEMENT  AND   REVIVAL 

Abatement  of  proceedings  in  admiralty,  see  "Ad- 
miralty," f  i 

Judgment  as  bar  to  another  action,  see  ''Jadg- 
ment,"  f  2. 

Pleas  in  abatement,  see  ''Pleading,"  f  f  2,  & 

i   1.    AnothefT  atttlon  pemdlms* 

The  pendency  in  a  state  court  of  an  action 
between  the  same  parties,  inyoMn^  the  same 
subject-matter,  furnishes  no  ground  for  the 
abatement  of  the  action  in  the  federal  court. — 
Boatmen's  Bank  of  St.  Louis  t.  Fritzlen  (0. 
C.  A.)  650. 

ACCEPTANCE 

Of  goods  sold  in  general,  see  "Sales,**  |  S. 

ACCORD  AND  SATISFACTION. 

See  "Compromise  and  Settlement**;  'Tayment** 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  ground 
of  estoppel,  see  "Bstoppel,'*  f  1;  ''Bvidence," 
12. 

ACTION. 

Abatement,  see  "Abatement  and  Revlyal/' 
Bar  by  former  adjudication,  see  "Judgment,** 

S2. 
Jurisdiction  of  courts,  see  "Courts." 
Limitation  by  statutes,  see  "Limitation  of  Ac- 
tions.** 
Pendency  of  action,  see  "Abatement  and  Ee- 

vival."  S  1. 
Restraining  action  at  law,  see  "Injunction,"  1 1. 

AetUmt  between  partus  in  particular  rdatf ons. 
See  "Master  and  Servant,"  §  3;   "Principal  and 
Agent,"  I  Z 

Actione  ^y  or  aaalnst  partltcuXar  cUueee  cf 
pa/rtiee* 

See  "Brokers,"  f  1;  "Carriers,"  M  1,  2,  8; 
"Executors  and  Administrators,"  |  1 ;  "Fac- 
tors''; "Husband  and  Wife,"  S  1;  "Prin- 
cipal and  Agent,"  f  8;   "Receivers,"  8  2. 

Trustees,  see  "Trusts,"  f  1. 

Trustees  in  bankruptcy,  see  "Bankruptcy,"  I  8. 


Partlcuiar  causes  or  grounda  of  aetUm. 

See  "Collision,"  8  6;  "Death,"  §  1;  "Fraud," 
f  2;  "Insurance,"  f  1;  "Libel  and  Slander." 
I  1 ;  "Money  Lent" :  "Use  and  Occupation" ; 
'^Work  and  Labor.*' 

Bond  of  clerk  of  court,  see  "Clerks  of  Courts." 

Breach  of  charter  party,  see  "Shipping,"  §  1. 

City  warrants,  see  "Municipal  Corporations," 
8  1. 

Infringement  of  patent,  see  "Patents,"  8  10. 

Infringement  of  trade-mark  or  trade-name,  see 
"Trade-Marks  and  Trade-Names,"  8  2. 

Injuries  to  goods  in  custody  of  carrier,  see 
^Carriers,"  8  1. 

Personal  injuries,  see  "Carriers,"  |  8 ;  "Master 
and  Servant,'*  8  8. 

Price  of  goods,  see  "Sales,"  8  5.' 

Recovery  of  payment,  see  "Payment,"  8  1* 

Rescission  of  contract  for  insurance,  see  "In- 
surance,** 8  2. 

Services,  see  "Work  and  Labor.** 

Unfair  competition  in  trade,  see  "Trade-Marks 
and  Trade-Names,'*  8  2. 

PcutlcularfcrvM  cfepedal  rtU^0 

See  "Injunction**;  "Interpleader**;  "Specific 
Performance.** 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments.** 

Enforcement  or  foreclosure  of  Hen,  see  "Mari- 
time Liens,"  8  2. 

Establishment  and  enforcement  of  trust,  see 
"Trusts.**  8  1. 

Foreclosure  of  mortgage,  see  "Mortgages,**  |  1. 

PartAouUir  proceeding  in  aetUme. 

See  "Damages";  "Depositions";.  "Evidence"; 
"Judgment":  "Jury**:  "Limitation  of  Ac- 
tions^; "Motions";  "Pleading**;  "Removal  of 
Causes";   "Trial.** 

Default,  see  "Judgment."  8  !• 

Verdict,  see  "Trial,"  8  S. 

Particular  tmnecHes  in  orinMent  to  aoMont. 

See  "InjuncUon";    "Receivers.** 

Prooeedlnge  in  eocerdee  of  siMoial/urisdiaMoiit. 

Criminal  prosecntions,  see  "Criminal  Law." 
Suits  in  admiralty,  see  "Admiralty**;    "Colli- 
sion," 8  6;  "Maritime  Liens/'  8  2. 
Suits  in  equity,  see  "Equity.*^ 

ReotewQfproceeMnge^ 
See  "Appeal  and  Error";  "Exceptions,  Bill  of.** 

I  !•    Oommenoomemt,    vrosooiitlim.    Mid 
terminAtioii. 

The  rule  that,  where  two  suits  between  the 
same  parties  and  for  the  same  cause  of  action 
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are  pending  in  different  states,  the  remedy 
of  the  defendant  ia  to  apply  to  the  ooort  in 
which  the  second  suit  is  Dronght  to  stay  pro- 
ceedings until  the  first  suit  is  determined,  can- 
not be  applied  where  the  parties  to  the  two 
suits  are  not  the  same. — ^Kirkpatrick  y.  Bast- 
em  Milling  &  Export  Go.  (O.  C.)  144. 

ACTS  OF  BANKRUPTCY. 

See  "Bankruptcy,"  |  2, 

ADEQUATE  REMEDY  AT  LAW. 

Bflect  on  jurisdiction  of  equily,  see  "Cancel- 
lation of  Instruments,"  |  1;  ^'Equity,"  I  1. 

ADJUDICATION. 

Operation  and  effect  of  former  adjudication,  see 
^Judgment,"  W  2.  8. 

ADMINISTRATION. 

Of  estate  of  bankrupt,  see  "Bankruptcy,"  |  7. 
Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 

ADMIRALTY. 

See  "Collision";  "Maritime  Liens";  "Salvage"; 
"Shipping";    "Towage." 

f   !•    Jnrisdiotton. 

A  contract  on  the  one  part  to  furnish  cargoes 
for  carriage  by  sea,  and  on  the  other  to  furnish 
vessels  to  carry  such  cargoes,  is  maritime^  and 
an  action  for  its  breadi  is  within  the  admiralty 
jurisdiction. — Graham  v.  Oregon  B.  &  Nav.  Co. 
(D.  C.)  608. 

i  £•    Parties,  proeoss,  elaims,  and  stipii- 
lations  or  other  seourltj. 

Under  Act  Pa.  1851,  SJ  18,  10  (P.  L.  074), 
and  Act  1855  (P.  L.  W9),  where  a  stevedore 
filed  a  libel  for  injuries  and  died  before  trial, 
the  proceeding  did  not  abate,  but  was  properly 
continued  in  the  name  of  libelant's  personal 
l^resentative.— The  City  of   Belfast  (D.   d) 

Where  a  bond  was  executed  to  relieve  a  ship 
from  liability  under  a  libel  for  injuries,  it  was 
not  discharged  by  libelant's  death,  pending 
suit,  which  was  revived  in  the  name  of  libel- 
ant's personal  representative.  —  The  City  of 
Belfast  (D.  C.)  208. 

I  8.    Deoree   and  eiif oroenent  thereof* 

While  interest  is  recoverable  in  admiralty  as 
a  matter  of  right  on  claims  arising  out  of  con- 
tract as  on  a  claim  for  freight,  the  allowance 
of  interest  by  way  of  damages  as  in  cases  of 
collision  or  other  cases  of  pure  damage,  as  well 
as  the  allowance  of  costs,  is  in  the  discretion  of 
the  court. — Bethell  v.  Mellor  &  Rlttaihouse 
Co.  (D.  C.)  445. 

I  4.     Appeal. 

Where  the  district  judge  in  an  admiralty 
cause  saw  and   heard  the  witnesses,   a  judg- 


ment based  on  findings  of  fact  made  on  con- 
flictng  evidence  will  not  be  reversed  by  an  ap- 
pellate court,  unless  there  is  a  decided  pre- 
ponderance of  evidence  against  It. — ^Tba  fid- 
ward  Smith  (a  a  A.)  32. 

S  6.    Oosta. 

Libelant,  who  misstated  facts  before  thm  omn- 
missioner  and  thereby  necessitated  extra  tes- 
timony and  commissioner's  and  steBographer's 
costs,  would  be  required  to  bear  the  additional 
expenses  caused  by  his  misstatements. — The 
Elton  (D.  a)  446. 

ADMISSIONS. 

As  evidence,  see  "Bvidence,"  |  S. 

ADVERSE  POSSESSION. 

Sm  'Xliiiitation  of  Actions." 

AFFIDAVITS. 

See  "Depositions." 

In  proceedings  to  take  depositions  In  causes  Is 

federal  courts,  see  "Courts."  f  G. 
Of  defense,  see  "Pleading,"  t  Z 

AFFREIGHTMENT. 

Contracts,  see  "Shipping,"  f  4. 

AGENCY. 

See  "Principal  and  Agent" 

AGREEMENT. 

See  "Contracts." 

^     ALIENS. 

See  "Indians." 

Removal  of  suits  by  or  against  aliens  to  Unit- 
ed States  court,  see  "Removal  of  Causes,**  |  2. 

Waiver  of  right  to  appeal  in  deportation  pro- 
ceedings, see  "Appeal  and  Brror,"  |  1, 

I   1«    fizelnsioB  or  expulsion. 

A  Chinese  person,  not  of  the  laboring  dass, 
domiciled  in  the  United  States  previous  to  the 
treaty  of  1880  and  the  exclusion  acta,  who  has 
left  the  country  temporarily  with  the  intention 
of  returning,  cannot  be  excluded,  under  mles 
1  and  2  of  the  regulations  of  the  Department 
of  Commerce  and  jLabor,  because  he  is  not  in- 
cluded in  one  of  the  excepted  classes  who  alone 
are  permitted  by  such  rules  to  enter. — Bx  parte 
Ng  Quong  Ming  (D.  C)  378. 

AMENDMENT. 

Of  portiottlar  l«(;al  prooeediftgik 

See  "Pleading,"  f  4. 

Petition  in  bankruptcy,  see  "Bankruptcy,"  |  2, 

Pleadings  in  federal  courts,  see  "Courts,"  f  & 
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AMOUNT  IN  CONTROVERSY. 

JurifldictioBal  tmoiut,  ■«•  ''Oourti,"  |  S. 

ANCILLARY  ADMINISTRATION. 

Sm  "Bxecnton  and  Adminlstraton,"  1 1. 

ANIMALS. 

Ourlaga  «f  Utb  atock.  see  "Oarrieta,"  |  % 

ANSWER. 

In  pleading,  ■«•  'ODQuity,'*  1 1, 

ANTICIPATION. 

Of  inTention.  see  "PatentB,**  |  2. 

APPEAL  AND  ERROR. 

See  "Exceptions,  BiU  of." 

Appellate  Jurisdiction  of  Circnit  Court  of  Ap- 
peals, see  **Oonrts,"  f  7. 

Review  in  action  for  infringement  of  patent,  see 
-Patents."  S  10. 

Review  in  criminal  prosecations,  see  ''Criminal 
Law,"  I  8. 

Review  of  proceedings  in  admiralty,  see  ''Ad- 
miralty," I  4. 

I   1.    Rleht  of  reTlew. 

Right  of  Chinaman  who  had  been  ordered  de- 
ported to  prosecute  a  perfected  appeal  to  the 
District  Court  held  not  waived  by  mere  ezecu- 
toiT  agreement  purporting  to  accomplish  such 
waiver.— Ah  Tai  v.  United  States*  (C.  O.  A.)  613. 

Question  of  waiver  by  a  Chinaman  of  his  ap- 
peal to  the  District  Court  from  an  order  deport- 
ing him  held  reviewaJi)le  by  the  Circuit  Court  of 
Aj^eals.— Ah  Tai  v.  United  States  (a  C.  A.) 

f   2.    Presontatlon    and    reserratiom    In 
lower  court  of  svomtds  of  roTlow. 

To  entitle  a  party  to  review  a  ruling  overrul- 
ing objections  to  the  admissions  of  evidence, 
the  grounds  of  such  objections  must  have  been 
stated.— Thomas  China  Ca  v.  C  W.  Raymond 
Co.  (C.  C.  A.)  25. 

A  single  exception  to  a  refusal  to  give  a 
number  of  requests  to  submit  several  proposi- 
tions of  law  and  fact  is  insufficient,  if  any  one 
of  them  is  erroneous. — Southern  Pac.  Co.  t. 
Hetzer  <C.  C.  A.)  272. 

Error  cannot  be  assigned  in  the  appellate 
court  to  the  admission  in  evidence  of  letters,  a 
portion  of  which  was  relevant,  on  the  ground 
that  other  parts  were  not,  where  no  motion 
was  made  to  strike  out  the  irrelevant  parts. — 
Texas  &  P.  Ry.  Co.  v.  Coutourie  {0.  C.  A.)  465. 

An  objection  that  the  transcript  of  a  Judgment 
introduced  in  evidence  was  not  properlr  certi- 
fied cannot  be  first  raised  on  appeal. — MtnsL  In- 
demnity Co.  V.  Ladd  (C.  C.  A.)  636. 

On  appeal  in  an  action  removed  from  a  state 
court,  it  \b  the  duty  of  the  Circuit  Court  of  Ap- 


S^als  to  determine  the  question  of  federal  juris- 
ction,  though  no  objection  was  raised  thereto. 
—Fred  Macey  Co.  y.  Macey  (C.  Q  A.)  725. 

i   8.    Beoord  and  proooodini^s  not  in  roo« 
ord. 

A  statement  of  claim  in  an  intended  action, 
attached  as  an  exhibit  to  the  statement  of 
plaintiff's  demand  in  a  subsequent  action 
against  the  clerk  of  the  Circuit  Court,  held  a 
part  of  the  record  on  error. — United  States  y. 
BeU  (C.  C.  A.)  336. 

f  4.    Assinment  of  errors. 

An  objection  to  the  computation  of  interest 
on  claims  against  an  insolvent  bank,  in  process 
of  liquidation,  cannot  be  reviewed  on  appeal, 
where  it  was  not  made  the  subject  of  an  as- 
signment of  error. — Qeorge  v.  Wallace  (C.  C. 
Ao  286;  Brownlee  v.  Same,  Id.;  Morsman  v. 
Same,  Id.;  Poppleton  v.  Same,  Id.;  Morton  v. 
Same,  Id.;  McCague  Inv.  Co.  v.  Same,  Id. 

The  overruling  of  motions  to  quash  an  alter- 
native writ  of  mandamus  and  compel  amendment 
of  the  petition  held  not  to  be  reviewed,  unless 
challenged  in  the  assignments  of  errors — Jones 
V.  United  States  (C.  a  A.)  5ia 

I  5.    RotIow. 

Where  a  preliminary  injunction  has  been 
granted  on  a  sworn  bill,  and  it  appears  that  no 
injury  will  result  therefrom  to  defendant  which 
cannot  be  provided  against  by  bond,  the  appel- 
late court  on  an  appeal  from  the  order,  will 
not  consider  questions  going  to  the  merits  of 
the  bill  which  were  not  presented  by  proper 
pleadings  to  the  trial  court — ^Lehman  v.  Gra- 
ham  (0.  a  A.)  89. 

Where  it  is  determined  by  the  appellate  court 
on  an  assirament  of  error  presenting  the  ques- 
tion, that  the  evidence,  which  is  all  in  the  rec- 
ord, not  only  warranted,  but  required,  tiie  ver- 
dict that  was  rendered,  further  assignments  of 
error  relating  to  the  giving  and  refusal  of  in- 
structions become  immaterial  and  will  not  be 
considered.— Creary  v.  Wefel  (C.  C.  A.)  304. 

Where  a  jury  \b  waived  by  stipulation  in  an 
action  at  law  in  a  federal  court,  its  findings 
of  fact  are  conclusive  in  the  appellate  court, 
and  only  the  questions  of  law  apmicable  there- 
to can  be  considered. — ^American  Bridge  Co.  y. 
Camden  Interstate  Ry.  Co.  (C.  C.  A.)  828. 

Ordinarily  questions  involving  the  standing 
of  a  party  In  court  are  influenced  largely  by  the 
knowledge  of  the  court  as  to  the  history  of  the 
proceeding,  and  are  disposed  of  summarily  upon 
discretion.— Ah  Tai  v.  United  States  (C.  C.  A.) 
613. 

Refusal  to  exclude  testimony  in  effect  similar 
to  testimony  previously  given  held  harmless. — 
iBtna  Indemnity  Co.  v.  Cadd  (C.  C.  A.)  636. 

It  is  the  settled  law  in  the  federal  courts  that 
an  order  setting  aside  a  verdict  and  granting  a 
new  trial  cannot  be  reviewed  on  writ  of  error.^ 
Clement  v.  Wilson  (C.  C.  A.)  749. 

A  former  decision  and  decree  of  the  Court  of 
Appeals  of  the  Indian  Territory,  which  was  not 
then  reviewable  because  not  final,  is  not  the 
law  of  the  case  in  the  Circuit  Court  of  Appeals 
on  an  appeal  from  a  subsequent  final  decree, 
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which  first  preseDts  for  review  all  the  pro* 
ceedlngs  of  the  case  from  its  inception. — Buster 
V.  Wright  (C.  C.  A.)  »47. 

Where  a  former  decision  of  an  inferior  court 
erroneously  reverses  the  dismissal  of  a  bill  on 
demurrer,  and  after  answer  on  the  same  facts 
the  final  decree  of  the  same  court  affirms  such 
a  dismissal,  that  decree  should  not  be  reversed. 
—Buster  v.  Wright  (C.  0.  A.)  947. 

The  findings  of  a  referee  in  bankruptcy  as  to 
the  date  of  a  transfer  of  a  claim  against  the 
bankrupt's  estate  will  not  be  disturbed  on  peti- 
tion to  review,  unless  manifestly  against  the 
weight  of  the  evidence. — ^In  re  Shults  (D.  C.) 
623. 

8  6*    Determlnatlom  and  disposition   of 
cause.  ^ 

A  judgment  is  not  reversible  because  of  an 
erroneous  construction  of  a  contract  by  the 
court  in  its  instructions,  by  ^hidi  a  party  was 
denied  the  right  to  recover  damages  for  a 
breach,  where  under  the  evidence  only  nominal 
damages  would  have  been  recoverable. — Thom- 
as China  Co.  v.  O.  W.  Raymond  Co.  (C.  C.  A.) 
25. 

Where  the  record  on  appeal  in  a  suit  for  in- 
fringement fails  to  show  any  connection  between 
the  defendant  and  the  act  of  infringement  prov- 
ed, the  court  will  not  remand  the  case  to  permit 
the  amendment  of  the  pleadings  and  the  intro- 
duction of  new  evidence  to  prove  such  connec- 
tion, nor  to  substitute  as  defendant  the  party 
shown  to  have  infringed! — National  Casket  Co. 
T.  StolU  (0.  0.  A.)  534. 

APPRAISAL 

Of  Merchandise  subject  to  duty,  see  "Oust<HnB 
DuUes,"  S  3. 

APPROPRIATION. 

Of  water  rights  in  general,  see  "Waters  and 
Water  Courses,"  {  1. 


ARGUMENT  OF  COUNSEL 

)rosecutions,  see  "Oi 

ASSESSMENT. 


In  criminal  prosecutions,  see  "Criminal  Law/' 
8  2. 


Of  loss  on  insured,  see  ^'Insurance/'  §  2. 
Of  tax.  see  ••Taxation,"  §  2.  " 
On  unpaid  subscriptions  to  corporate  stock,  lee 
'"Corporations,"  i  8. 

ASSETS. 

Of  Insolvent  national  bank,  see  '^anks  and 
Banking,"  §  1. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Brror,"  %  4. 


ASSIGNMENTS. 


In  bankruptcy,  see  "Insolvency,"  |  S. 

Of  corporate  shares,  see  "CorporationB,"  |  L 

Of  patents,  see  "Patents,"  §  8w 

i  1.    Operatiom  and  effeot. 

Transaction  by  which  surety  company  ante- 
took  the  completion  of  a  guarantied  contract 
held  an  absolute  assignment  of  soch  contract, 
and  not  merely  an  assignment  for  security.— 
iEtna  Indemnity  Co.  v.  Ladd  (G.  Q.  A.)  636. 

ASSIGNMENTS    FOR    BENEFIT   OF 
CREDITORS. 

See  "Bankruptcy." 

ASSOCIATIONS. 

See  "Building  and  Loan  Assodationa.** 

ASSUMPSIT.  ACTION  OF. 

See  "Money  Lent";    "Use  and  Occapatkw": 
"Work  and  Labor." 


ASSUMPTION. 

iploy6,  see  "Master 

AHACHMENT. 


Of  risk  by  employ^,  see  "Master  and  Seirant," 
SS  1-3. 


Exemptions,  see  "Homestead." 

Jurisdiction  of  bankruptcy  court  to  stay  pro- 
ceedings in  state  court,  see  "Bankruptcy,** 
5  1- 

Proceedings  after  removal  to  federal  oonr^  see 
"Bemoyal  of  Causes,**  (  & 

ATTORNEY  AND  CLIENT. 

Arguments  and  conduct  of  counsel  at  trial  in 
criminal  prosecutions,  see  "Criminal  Law/' 
i  2. 

Attorneys  in  fact,  see  "Principal  and  Agent'* 

Disqualification  of  attorney  of  bankrupt  to 
vote  at  creditors'  meeting,  see  "Bankruptcy,** 
§  4. 

Enforcement  against  homestead  of  attorney  i 
fees  provided  for  in  note  secured  by  me- 
chanic's lien,  see  "Homestead,"  8  !• 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,**  U  2^  & 

AVERAGE 

General  average,  see  "Shipping,"  8  7. 

AVOIDANCE. 

Pleading  matter  in  avoidance^  see  Tleadinf.** 
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BAILMENT. 

Sm  "Oarrien,"  S  1 

BANKRUPTCY. 

Documentary  evidence  on  hearing  of  contested 

claim,  see  "Evidence,"  8  8. 
Estoppel  by  claim  in  bankruptcy  proceedings, 

see  ''Estoppel,"  S  1. 
State  laws  as  rales  of  decision,  see  "Gourts," 

I  !•  Petitiom,  aclJ«dieation»  warrant, 
and  onstody  €»f  property  —  Jnria- 
diotlon  ana  oonrse  of  prooednre 
in  eeneral. 

Bankr.  Act  July  1,  1898,  c.  641,  8  11,  cL  2, 
80  Stot  549  [TJ.  S.  Comp.  St.  1901,  p.  3426], 
held  not  to  confer  jurisdiction  on  a  court  of 
bankruptcy  to  stay  an  attachment  proceeding 
in  a  state  court  which  had  acquired  Jurisdic- 
tion of  the  parties,  subject-matter,  and  property 
attached  prior  to  the  filing  of  the  bankruptcy 
petition. — ^Tennessee  Producer  Marble  Co.  v. 
Grant  (0.  C.  A.)  322. 

On  an  involuntary  petition  to  adjudge  a  cor- 
poration a  bankrupt,  the  court  of  bankruptcy 
had  no  jurisdiction  of  a  receiver  appointed  for 
the  corporation  by  a  state  court ;  no  relief  being 
demanded  against  him. — ^In  re  Bay  City  Irr. 
Co.  (D.  C.)  850. 

S   2.    ^—  InTolvntary  prooaedinga. 

A  court  of  bankruptcy  having  jurisdiction  of 
the  parties,  subject-matter,  and  proceedings,  the 
fact  that  tne  first  involuntary  petition  filed  was 
defective  for  want  of  equity  dia  not  preclude  the 
filing  of  an  amended  petition  more  than  four 
months  after  the  commission  of  the  last  act  of 
bankruptcy. — In  re  Shoesmith  (C.  C.  A.)  684. 

Where  land  subject  to  a  mortgage  was  fraud- 
ulently conveyed  by  an  alleged  bankrupt  to  his 
brother  by  a  quitclaim  deed,  the  mortgage  in- 
debtedness held  chargeable  as  a  liability  of  the 
bankrupt  in  determining  his  insolvency. — In  re 
Shoesmith  (a  C.  A.)  684. 

Where  an  alleged  involuntary  .bankrupt  had 
received  $4,500  as  the  proceeds  of  a  fraudulent 
conveyance,  and  had  retained  it  for  several 
months  prior  to  the  filing  of  the  bankruptcjr 
petition  against  him,  after  which  he  invested  it 
m  distant  states,  such  sum  should  be  treated 
as  ''concealed  assets"  in  determining  his  in- 
solvency.— In  re  Shoesmith  (C.  0.  A.)  684. 

Notice  to  creditors  of  the  proposed  dismissal 
of  the  proceedings  is  indispensable. — In  re 
Plymouth  Cordage  Co.  (C.  C.  A.)  1000. 

An  objection  that  a  petitioner  in  bankruptcy 
failed  to  file  a  duplicate  of  his  petition,  neld 
waived  by  an  answer  of  the  bankrupt  within 
four  months. — In  re  Plymouth  Cordage  Co.  (C* 
C.  A.)  1000. 

A  petition  in  bankruptcy  may  be  amended  by 
the  insertion  of  averments  that  the  alleged 
bankrupt  is  not  a  wage  earner  or  farmer  and 
that  all  his  creditors  are  less  than  12  in  num- 
ber.— In  re  Plymouth  Cordage  Co.  (C.  C.  A.) 
1000. 


Where  a  single  creditor  files  a  petition  for  an 
adjudication  in  bankruptcy,  the  averment  that 
all  the  creditors  are  less  than  12  does  not  af- 
fect the  jurisdiction  of  the  court — In  re  Plym- 
outh Cordage  Co.  (O.  C.  A.)  1000. 

The  time  of  the  adjudication  in  bankruptcy 
is  the  time  to  test  the  sufficiency  in  number  of 
petitioning  creditors  and  of  the  amount  of  their 
claims. — In  re  Plymouth  Cordage  Co.  (C.  C. 
A.)  1000. 

Creditors  may  join  in  a  petition  in  bankrupt- 
cy at  any  time  before  the  decision  of  the  is- 
sue of  bankruptcy,  and  be  counted. — ^In  re 
Plymouth  Cordage  Co.  (C.  C.  A.)  1000. 

An  averment  in  an  involuntarv  petition  of  an 
act  of  bankruptcy  by  the  transfer  and  removal 
of  property  with  intent  to  hinder,  delay,  and 
defraud  creditors  held  insufiScient. — In  re  White 
(D.  C.)  199. 

An  averment  in  an  involuntary  petition  that 
defendant,  who  was  a  merchant,  committed  an 
act  of  bankruptcy  by  conveying  a  part  of  his 
property,  consisting  of  real  estate  described,  to  a 

Serson  named,  with  intent  to  hinder,  delay,  and 
efraud  his  creditors,  is  sufficient — In  re  White 
(D.  C.)  199. 

A  petition  in  involuntary  bankruptcy  must 
show  that  the  defendant  is  not  within  one  of  the 
classes  excepted  from  the  operation  of  the  act, 
either  by  a  negative  averment  to  that  effect  or 
by  a  direct  averment  of  his  principal  business ; 
but  a  petition  defective  in  that  respect  may  be 
amended.— In  re  White  (D.  C.)  199. 

A  petition  in  involuntary  bankruptcy  should 
state  the  nature  of  the  petitioners'  claims;  but 
an  omission  in  that  respect  may  be  cured  by 
amendment— In  re  White  (D.  C.)  199. 

A  mere  allegation  of  an  attachment  against 
an  alleged  bankrupt  in  an  involuntary  petition 
held  not  to  allege  an  act  of  bankruptcy,  within 
Bankr.  Act  July  1,  1898,  c.  641,  80  Stat  544 
[U.  S.  Comp.  St.  1901,  p.  3418],  as  amended  by 
Act  Feb.  57  1903,  c.  487,  32  Stat  797  [U.  S. 
Comp.  St  Supp.  1903,  p.  410].— In  re  Vetter- 
man  (D.  C.)  UB. 

A  new  trial  granted,  on  a  petition  in  involun- 
tary bankruptcy,  on  tne  ground  of  error  in  the 
court's  instructions. — In  re  Marks  Bros.  (D. 
C.)  448. 

An  involuntary  bankruptcy  petition,  alleging 
concealment  of  assets,  held  not  demurrable  on 
the  ground  that  it  alleged  mere  conclusions, 
and  not  facts  constituting  an  act  of  bankrupt- 
cy.—In  re  Hark  (D.  O.)  603. 

Allegations  of  acts  of  bankruptcy  in  an  in- 
voluntary petition  in  the  language  of  the  act 
without  setting  forth  any  otner  facts  or  cir- 
cumstances, are  insufficient. — In  re  Hark  (D. 
C.)  603. 

An  involuntary  bankruptcy  petition,  conform- 
ing to  general  order  37  (18  Sup.  Ct  z),  held 
not  objectionable  for  failure  to  state  when  the 
several  amounts  of  indebtedness  became  due, 
the  amount  of  securities  held,  or  the  manner 
in  which  the  value  of  the  securities  was  fixed. 
—In  re  Hark  (D.  C.)  603. 
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An  irrigation  corporation,  authorized  to  ex- 
ercise the  right  of  eminent  domain,  held  not 
witliin  the  national  bankruptcy  act — In  re  Bay 
City  Irr.  Co.  (D.  C)  850. 

A  corporation  organized  to  fnmiih  water  for 
irrigation  held  not  a  corporation  engaged  in 
"trading/*  and  therefore  not  subject  to  oe  ad- 
Judged  an  involuntary  banlcrupt,  under  Bankr. 
Act  1898  (Act  July  1.  1808.  c.  541)  &  8,  S  4b, 
80  Stat  547  JTJ.  8.  Comp.  St  1901,  p.  8428]. 
—In  re  Bay  City  Irr.  Co.  (D.  C.)  850. 

Costs  will  be  allowed  to  an  alleged  bankrupt, 
on  dismissal  of  an  involuntary  petition  against 
him,  only  after  the  filing  of  his  bill  of  costs  with 
the  clerk  and  notice  to  the  petitioning  creditors. 
—In  re  Haeselker-Kohlhofl  Carbon  Co.  (D.  C.) 
887. 


«  8. 


—  Wamuat  aad  vnmtodj  of  vrop- 
•vty* 


Under  Bankr.  Act  July  1,  1898,  c  541,  §  2.  d. 
3,  30  SUt  545  [U.  S.  Comp.  8t  1901.  p.  3421J, 
and  section  23,  as  amended  by  Act  Feb.  5,  1903, 
c.  487,  §  8,  32  Stat  798  [U.  S.  Comp.  St  Supp. 
1903,  p.  418],  a  court  of  bankruptcy  has  Juris- 
diction, in  a  suit  to  recover  property  held  by  a 
third  person,  to  determine  whetilier  the  claimant 
is,  in  fact,  an  adverse  claimant,  or  a  mere  bai- 
lee for  the  bankrupt — In  re  Andre  (C.  C.  A.) 
736. 

Under  Bankr.  Act  July  1,  1898,  c.  641.  {  2, 
cl.  3,  30  Stat  545  [U.  S.  Comp.  St  1901,  p. 
3421];  section  23,  as  amended  by  Act  Feb.  6, 
1903,  c.  487,  8  8,  fc  Stat  798  [U.  S.  Comp.  St 
Supp.  1903,  p.  413];  and  section  68,  30  Stat 
565  [U.  S.  Comp.  St  1901.  p.  3450]— a  court  of 
bankruptcy  held  without  jurisdiction  to  compel 
a  sheriff,  claiming  proper^  of  an  alleged  invol- 
untary bankrupt  adversely  under  an  attachment 
from  a  state  court,  to  surrender  the  same. — In 
re  Andre  (C.  C.  A.)  736. 

Where  the  appointment  of  a  receiver  for  a 
bankrupt's  property  before  adjudication  was  in- 
valid for  petitionee  failure  to  file  a  bond,  as 
required  by  Bankr.  Act  July  1,  1898,  c.  541,  H 
3e,  69.  30  SUt  547,  565  [U.  S.  Comp.  St  1901, 
pp.  8423,  3450],  the  fact  that  a  bond  was  filed 
on  a  subsequent  application  by  another  creditor 
was  no  ground  for  refusal  to  vacate  the  first  or- 
der.—In  re  Half  (C.  a  A.)  742. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  «  8. 
subd.  "e,"  30  Stat.  547  ftj.  8.  Comp.  St  1901, 
p.  3423]  and  section  69,  30  Stat.  565  [U.  S. 
Comp.  St  1901,  p.  3450],  an  order  appointing  a 
receiver  for  the  property  of  an  alleged  bank- 
rupt before  adjudication,  failing  to  specify  the 
time  when  the  petitioner's  bond  should  be  filed, 
or  to  require  such  filing  before  the  receiver  was 
directed  to  take  posRession,  held  erroneous. — ^In 
re  Haff  (C.  C.  A.)  742. 

S  4«  Assignment,  administration*  and 
difltribntiom  of  bankrupt's  estate 
—Appointment,  qnalifleation,  and 
tenure  of  tmstee. 

An  attorney  employed  by  a  bankrupt  only 
to  file  his  petition  held  not  disqualified  from 
thereafter  accepting  claims  of  creditors  and 
voting  thereon  at  the  election  of  a  trustee, — In 
re  Cooper  (D.  C.)  196. 


Where  creditors  of  a  bankrupt  elected  but 
two  trustees  at  the  first  meeting,  the  referee 
had  no  power  to  select  a  third  under  Bankr. 
Act  July  1,  1898,  c.  541,  {  4^  30  Stat  557 
[U.  S?  Comp.  St  1001,  p.  8438],  onleas  the 
creditors  failed  to  elect  the  third  tmstee  aftv 
calling  another  meeting. — ^In  re  William  F. 
Fisher  ft  Co.  (D.  C.)^. 

I  S.  —  Aflsicnment,  and  Utle,  ricbta, 
and  remedies  of  tmstee  im  s«a- 
eral* 

Under  Rev.  St  Ohio,  8  4155-2.  a  reservation 
of  title  in  a  contract  for  a  conditional  sale  of 
chattels,  which  was  not  recorded  at  the  time  of 
the  bankruptcy  of  the  purdiaser,  is  void  as 
against  his  creditors,  whether  their  claims  arose 
before  or  after  the  sale. — ^Dolle  v.  Cassell  (C. 
C.  A.)  52;  York  Mfg.  Co.  v.  Same,  Id. 

Under  Bankr.  Act  July  1,  1898.  c.  541,  |  70, 
Bubds.  3,  5,  30  Stat  565  [U.  S.  Comp.  St  1901, 

6  3451],  tiUe  to  a  seat  in  the  New  York  Stodr 
zchange  held  to  have  passed  to  the  owner^t 
trustee  In  bankruptcy. — ^In  re  Huributt,  BLatch 
&  Oo.  (C.  O.  A.)  504. 

A  seat  in  a  stock  exchange  hM  a  part  of 
the  assets  of  a  bankrupt  stock  exchange  firm, 
and  not  the  individual  property  of  one  of  its 
members. — In  re  Huributt,  Hatch  A  Oo.  (O. 
C.  A.)  604. 

Though  a  seller  of  aoods  waived  bis  lien 
by  extending  credit  to  the  buyer,  such  lien 
was  revived,  on  the  buyer  becoming  insolvent, 
as  to  such  part  of  the  soods  as  remained  in 
the  seller's  possession. — ^In  re  Manuel  J.  Poi^ 
tuondo  Oo.  (D.  C.)  592. 

Where  claimant  accepted  a  bankrupt's  notes 
as  conditional  payment  for  tobacco,  and  retain- 
ed possession  of  the  tobacco  in  question  until 
after  the  bankrupt's  adjudication  and  the  notes 
had  matured,  the  title  thereto  passed  to  tiie 
trustee,  subject  to  claimant's  lien  for  the  un- 
paid price. — In  re  Manuel  J.  Portuondo  Co. 
(D.  C5  592. 

A  transaction  held  a  sale  of  goods  with  a 
privilege  of  return,  and  not  to  entitle  the  seller 
to  recover  the  goods  unsold  as  against  the  buyer's 
trustee  in  bankruptcy. — In  re  Miller  A  Brown 
(D.  C.)  868. 

A  shipmoit  of  certain  ribbons  to  a  bankrapt 
firm,  in  addition  to  the  amount  ord^^,  whidi 
the  bankrupt  set  apart  to  be  returned,  heU  a 
bailment  and  not  a  "sale  and  return,"  so  that 
the  seller  was  entitled  to  recover  such  ribbons 
from  the  bankrupt's  trustee. — In  re  Miller  A 
Brown  (D.  C.)  871. 

Money  applied  to  salary  by  the  manager  of 
a  bankrupt  s  business,  as  he  was  authorised  to 
do,  before  filing  of  the  bankruptcy  petition,  heid 
not  recoverable  by  the  trustee  as  money  be- 
longing to  the  bankrupt — In  re  Lebrecht  (D. 
C.)  87o. 

8  6.  Pref ereneee  aad  transfers  bj  iMuak- 
rapt,  and  attaoluaenta  aaad  oCker 
liens. 

Under  Bankr.  Act  July  1.  1898,  c  541,  |  67, 
subds.  "a,"  ^*c,"  30  Stat  564  [U.  S.  Comp.  St 
1901,  p.  3449],  chattel  mortgage  void  by  the 
state  law  as  against  creditors  of  the  mortgagor 
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held  Toid  as  acainst  his  trustee  in  bankmptcy. 
—In  re  First  Nat.  Bank  (G.  O.  A.)  62. 

Grounds  for  reasonable  belief  in  the  present 
inability  of  a  debtor  to  pay  his  debts  in  the 
course  of  business  are  not  necessarily  grounds 
for  believing  that  he  Is  insolvent,  wiuin  the 
definition  of  insolvency  contained  in  Bankr.  Act 
July  1.  1898,  c.  541,  80  Stat  544  [U.  S.  Gomp. 
St  1901,  p.  3418],  so  as  to  require  the  creditor 
to  surrender  payments  receivea  as  preferences. 
—In  le  PettingiU  &  Co.  (D.  G.)  218. 

A  creditor  held,  under  the  facts  i  to 

have  had  reasonable  cause  to  belie  or 

insolvent  at  the  time  payments  ^  d^ 

so  as  to  require  such  payments  to  b  ed 

as  preferences  before  proving  its  cl  k- 

ruptcy,  under  Bankr.  Act  July  1,  1, 

I  57e,  80  Stat.  560  (TJ.  S.  Gomp.  p. 
3443].— In  re  Pettinj^  &  Go.  (D.  ( 

.  A  mortgage  given  by  an  insolvent  within  four 
months  prior  to  his  bankruptcy,  in  part  to  se- 
cure an  antecedent  debt  and  In  part  to  secure 
a  loan  made  at  the  time,  is  valid  to  the  ex- 
tent of  the  latter  consideration. — In  re  Dismal 
Swamp  Contracting  Go.  (D.  G.)  415. 

A  parol  agreement  by  a  borrower,  when  the 
loan  was  made,  to  give  security  upon  the  prop- 
erty which  was  to  be  purchased  with  the  bor- 
rowed money,  does  not  render  valid  a  mort- 
gage given  pursuant  thereto  within  four  months 
prior  to  the  borrower's  bankruptcy,  and  when 
he  was  insolvent,  which  constitutes  a  voidable 
preferefice  under  Bankr.  Act  July  1,  1898,  c. 
541,  H  60b,  30  Stat.  562  [U.  S.  Gomp.  St  1901, 
p.  3445]. — In  re  Dismal  Swamp  Contracting  Go. 
(D.  C.)  415. 

Payments  made  by  a  bankrupt,  while  insol- 
vent by  a  return  of  goods,  held  to  have  been 
received  hj  the  creditors  when  they  had  rea- 
sonable cause  to  believe  the  debtor  insolvent, 
and  to  have  constituted  prefeirences.  which 
must  be  returned  before  proof  of  claims. — 
In  re  Andrews  (D.  G.)  599;  Ex  parte  Hardy, 
Id. 

A  petition  filed  in  a  bankruptcy  proceeding 
bv  an  adverse  claimant  of  property,  which  is 
also  claimed  by  the  trustee  as  a  part  of  the 
bankrupt's  estate,  to  determine  the  ownership 
thereof,  presents  a  controversy  in  relation  to 
the  estate,  of  which  the  court  of  bankruptcv  is 
given  jurisdiction  by  Bankr.  Act  July  1,  1898, 
c.  541,  S  2,  subd.  7,  30  Stat  545  [U.  S.  Gomp. 
St.  1901.  p.  3420].— In  re  Hadden  Rodee  Go. 
(D.  C.)  886. 

Evidence  held  insufficient  to  sustain  a  petition 
for  the  recovery  of  goods  shipped  by  the  peti- 
tioner to  the  bankrupt  on  the  ground  that  they 
were  obtained  bv  means  of  a  false  financial 
statement  made  by  the  bankrupt  to  a  commer- 
cial agency.— In  re  Rose  (D.  C.)  888. 

Mortgages  given  by  a  shipbuilding  company 
on  its  plant  and  stock  of  material  held  void  as 
to  materials  used  by  the  mortgagor  in  the  con- 
struction of  a  boat  for  a  customer  in  the  ordi- 
nary course  of  its  business  as  contemplated  by 
the  mortgages,  and  to  give  the  mortgajirees  no 
lien  on  the  boat  or  its  proceeds  as  against  the 
company's  trustee  in  bankruptcy. — In  re  Marine 
Construction  &  Dry  Dock  Co.  (D.  G.)  921. 


S  7.     Administration  of  estato* 

An  objection  that  an  order  compelling  a 
bankrupt  to  transfer  his  membership  in  the 
New  York  Stock  Exchange  for  the  benefit  of 
the  trustee  in  bankruptcy  of  a  firm  owning 
the  same  amounted  to  a  resignation  of  his 
personal  membership  in  the  Exchange  hM  un- 
sustainable.— In  re  Murlbutt  Hatch  &  Co.  (C. 
C.  A.)  504. 

Under  Bankr.  Act  July  L  1898,  c.  541,  §  2, 
subds.  7,  15,  and  section  7,  subd.  4,  30  Stat 
545,  548  [TJ.  S.  Gomp.  St  1901.  pp.  3^21,  3425], 
a  court  of  bankruptcy  held  to  nave  jurisdiction 
to  compel  a  member  of  a  bankrupt  firm  to 
execute  a  transfer  of  a  seat  in  the  New  York 
Stock  Exchange,  which  he  had  contributed 
to  the  assets  of  the  firm. — In  re  Hurlbutt, 
Hatch  &  Go.  (G.  G.  A.)  504. 

A  petition  to  sell  property  of  a  bankrupt 
held  properly  filed  with  the  referee,  instead  of 
the  clerk  of  the  court  notwithstanding  Bankr. 
Act  July  1,  1898,  c.  541,  §  70b,  30  Stat  566 
rU.  S.  Gomp.  St  1901,  p.  3451].— In  re  Wil- 
liam F.  Fisher  &  Go.  (D.  C.)  223. 

Where  but  two  trustees  of  a  bankrupt's  es- 
tate were  appointed  at  the  creditors'  first 
meeting,  who  applied  for  a  sale  of  the  bank- 
rupt's assets,  pending  which  a  third  trustee 
was  elected,  who  joined  in  the  petition  under 
Bankr.  Act  July  1.  1898,  c.  641,  I  44,  80  Stat 
557  [TJ.  S.  Gomp.  St  1901,  p.  8438],  it  was  imr 
material  thereafter  under  section  70,  30  Stat 
565  [U.  S.  Gomp.  St  1901,  p.  3451],  that  the 
application  was  filed  by  the  two  only. — In  re 
William  F.  Fisher  &  Go.  (D.  G.)  223. 

Where  money  necessary  to  pay  taxes  and 
priority  debts  under  Bankr.  Act  July  1,  1898, 
c  541,  S  12b,  30  Stat  549  [TJ.  S.  Gomp.  St 
1901,  p.  3427],  had  not  been  deposited,  the 
pendency  of  a  petition  for  composition  held 
no  defense  to  a  proceeding  for  a  sale  of  the 
bankrupt's  assets. — In  re  William  F.  Fisher  & 
Go.    (D.    G.)   223. 

Under  Bankr.  Act  July  L  1898,  c  541,  i 
39a.  cl.  5,  30  Stet  555  [U.  S.  Gomp.  St  1901, 
p.  3436]  and  general  order  27  (89  Fed.  xi).  a 
referee  in  bankruptcy  held  without  jurisdiction 
to  certify  a  question  not  raised  in  a  contested 
proceeding  between  the  parties  to  the  judge  for 
decision. — ^In  re  Reukauff,  Sons  &  Go.  (D.  G.) 
251. 

In  a  proceeding  against  an  involuntary  bank- 
rupt to  recover  assets,  evidence  held  to  support 
a  finding  that  the  bankrupt  had  under  her 
control  the  sum  of  $2,425,  which  she  had  con- 
cealed and  refused  to  surrender  to  her  trus- 
tee.—In  re  Cole  (D.  G.)  439. 

In  an  action  against  a  bankrupt  stenog- 
rapher's notes  of  his  testimony  taken  at  credit- 
ors' meetings  is  admissible,  but  the  testimony 
of  other  witnesses  at  such  meetings  is  incom- 
petent—In re  Wiesen  Bros.  (D.  G.)  442. 

A  court  of  bankruptcy  is  not  limited  in  its 
sales  of  assets  of  bankrupts  by  Act  March  3, 
1893,  c.  225,  27  Stat  751  [TJ.  S.  Gomp.  St 
1901,  p.  710],  providing  that  all  sales  of  real 
estate  made  under  any  decree  of  a  United 
States  court  shall  be  at  public  auction,  but 
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they  have  power  to  order  either  real  or  jper- 
Bonal  property  sold  at  private  sale. — In  re  Bdes 
(D.  05  »MS. 

A  referee  in  bankruptcy  has  authority  to  en- 
tertain and  consider  the  claim  of  an  intervening 
Ktitioner  to  property  or  its  proceeds  in  the 
nds  of  a  trustee,  allefed  to  be  the  property 
of  the  petitioner  axid  not  of  the  estate  in  bank- 
ruptcy.—In  re  Drayton  (D.  0.)  883. 

%  8*    -^  AetloBS  liT  or  against  tnutee. 

Where,  after  reversal  of  a  judgment  in  favor 
of  a  trustee  in  bankruptcy,  a  decree  of  restitu- 
tion was  ordered  against  him,  it  was  proper  for 
the  court  of  bankruptcy,  in  the  exercise  of  its 
fiummary  jurisdiction,  to  order  the  trustee  to 
pay  the  person  entitled  thereto  the  amount  de- 
termined by  such  decree. — In  re  Howard  (O.  G. 
A.)  721. 

f  0.     dalms  acalnst  and  distribution  of 
•state. 

An  allowance  to  the  attorney  of  a  voluntary 
bankrupt  held  improperly  made  a  prior  charge 
on  the  proceeds  of  mortgaged  property  as 
against  the  mortgagee. — Lidaon  &  Bro.  v.  Smith 
(0.  O.  A.)  43. 

Under  Bankr.  Act  July  1,  1808,  c.  641,J  1, 
snbd.  11,  and  section  ^  30  Stat  544,  565  fu.  S. 
Gomp.  St  1901,  pp.  3410,  8450],  a  national  hank, 
bidebted  to  a  bankrupt  on  a  deposit  and  holding 
a  liability  against  him  as  inoorser  which  ma- 
tured after  the  bankruptcy  petition  was  filed, 
held  entitled  to  set  off  the  deposit  against  such 
liability  andprove  the  balance  against  his  es- 
tate.—In  re  FhUip  Semmer  Glass  Ga  (G.  G.  A.) 
77. 

Liability  of  a  bankrupt  indorser  of  commercial 
paper  which  did  not  become  absolute  until  after 
the  filing  of  the  petition  held  a  provable  debt — 
In  re  Philip  Semmer  Glass  Go.  (G.  G.  A.)  77. 

Under  Bankr.  Act  July  1,  1898,  c.  641, 
I  57.  subds.  "a,"  "b,"  "d,*^  *%'*  30  btat  660 
[U.  Sl  Gomp.  St  1901,  p.  8443],  the  verified 
claim  against  a  bankrupt  valid  on  its  face, 
is  prima  fade  evidence  of  the  bankrupt's  in- 
debtedness.— In  re  Dresser  (G.  G.  A.)  495. 

Failure  to  file  a  writing,  the  basis  of  a  claim 
against  a  bankrupt's  estate,  as  required  by 
Bankr.  Act  July  1,  1898.  c  541,  S  57b,  30  Sut 
560  [U.  S.  Gomp.  St  1901,  p.  3443],  held  not  to 
create  a  presumption  against  the  existence  there- 
of.—In  re  Dresser  (G.  G.  A.)  495. 

A  creditor,  holding  an  unrecorded  chattel  mort- 
gage securing  his  debt,  at  whose  instance  the 
debtor  obtained  a  loan  from  a  bank  on  a  writ- 
ten statement  showing  his  property  free  from 
incumbrance,  and  who  received  part  payment  of 
his  debt  from  the  proceeds,  will  be  postponed 
in  bankruptcy,  as  to  the  remainder  of  his  claim, 
to  the  debt  of  the  bank. — In  re  Ewald  &  Brain- 
ard  (D.  G.)  168. 

The  act  of  a  creditor  in  withholding  from  reo- 
ord  a  chattel  mortgage  securing  his  debt  by 
agreement  with  the  mortgagor,  until  the  latter's 
bankruptcy,  while  it  mav  render  the  mortgage 
invalid  as  a  lien  as  against  subsequent  credit- 
ors without  notice,  does  not  of  itself  affect  his 
right  to  prove  his  debt  in  bankruptcy,  nor  subor- 


dinate it  to  the  claims  of  subsequent  crediton. 
— In  re  Ewald  &  Brainard  (D.  G.)  168. 

A  referee's  finding  that  a  claim  against  a 
bankrupt's  estate  was  transferred  by  the  claim- 
ant to  her  husband,  with  knowledge  of  the 
bankrupt's  insolvency,  for  the  purpose  of  en- 
abling the  husband  to  set  it  off  as  against 
an  indebtedness  to  the  bankrupt  hM  sustain- 
ed by  the  evidence. — In  re  Shults  (D.  G.)  623. 

Where  oihe  indebted  to  a  bankrupt  firm  took 
an  assignment  of  a  claim  against  the  firm, 
which  he  claimed  as  an  offset  against  his  in- 
debtedness, the  burden  was  on  him  to  show 
that  the  transfer  was  made  before  the  firm 
suspended,  and  without  knowledge  of  its  in- 
solvency.— In  re  Shults  (D.  a)  ^23. 

1 10.  Rlg]&ta«  remedies,  and  disckarce  of 
bankrupt. 

Facts  held  insufScient  to  show  the  abandon- 
ment of  a  bankrupt's  homestead  ^  hia  removal 
to  another  state. — In  re  Schula  (i>.  G.)  228. 

A  bankrupt  held  not  entitled  to  a  discharge 
under  Bankr.  Act  July  1,  1898,  c  541,  | 
14b  (2),  30  Stat  550  [U.  S.  Gomp.  St  1901,  p. 
S427J,  as  amended  by  Act  Feb.  5,  1908,  c.  487, 
32  Stat  797  [U.  S.  Oomp.  St  Snpp.  1903,  p. 
411],  because  of  his  failure  to  keep  amr  booki 
from  which  his  financial  condition  could  be  as- 
certained.—In  re  Alvord  (D.  C.)  236. 

A  bankrupt  heid  not  entitled  to  an  eztensica 
of  time  for  the  filing  of  an  application  for  a 
discharge  within  the  court's  discretion,  under 
Bankr.  Act  July  1,  1898,  c.  541,  f  14,  90  Stat 
550  [U.  S.  Gomp.  St  1901,  p.  3427].— In  re 
Lewin  (D.  G.)  252. 

Specifications  of  objections  to  the  discharge 
of  a  bankrupt  on  various  grounds  considered, 
and  held  not  sustained  by  the  evidenceu — ^In  le 
Doherty  (D.  G.)  432. 

The  portion  of  the  monthly  salary  of  a  pab- 
lic  ofllcer  of  a  state  which  was  earned,  but  not 
payable,  at  the  time  of  his  filing  a  petition  in 
bankruptcy,  did  not  pass  to  his  trustee,  and 
his  failure  to  schedule  the  same  was  not  there- 
fore, a  concealment  of  property  which  defeati 
his  right  to  a  discharge. — ^In  re  Doherty  (D. 

Where  a  notice  of  exemption  is  so  general 
as  not  to  indicate  what  specific  articles  the 
bankrupt  claims  as  exempt,  and  he  makes  no 
request  for  specific  articles  until  after  the  sale, 
the  right  of  exemption  is  waived. — ^In  re  Von 
Kerm  (D.  G.)  447. 

Where  a  bankrupt  fraudulently  conveyed  cv- 
tain  of  his  property  within  four  months  prior 
to  the  filing  of  his  petition,  he  was  not  enti- 
tled to  a  discharge  under  Bankr.  Act  July  1. 
1898,  c.  541,  8  1^  subd.  b  (4),  90  Stat  550 
LU.  S.  Oomp.  St  1901,  p.  3427],  as  amended 
by  Act  Feb.  5,  1903,  c  ^7.  {  4,  32  Stat  797 
rU.  S.  Oomp.  St  Supp.  1908,  p.  411].— In  f 
Miller  (D.  O.)  591. 

A  bankrupt  whose  financial  difficulties  were 
the  result  of  fraudulent  transactions  A«U  not 
entitled  to  his  discbarge.— In  re  Bfillcr  (D.  GJ 
591. 
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A  spedflcation  that  a  bankrupt  had  failed 
te  deliver  to  the  trustee  a  stock  of  goods  in  his 
possession  held  insufficient,  in  the  absence  of  an 
averment  that  he  concealed  the  same. — ^In  rt 
Taplin  (D.  O.)  861. 

An  objection  to  a  bankrupt's  discharge,  not 
set  forth  in  the  specifications  filed,  cannot  be 
considered. — ^In  re  Taplin  (D.  C.)  861. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  S§  14 
(1),  29b,  30  Stat  550,  654  [U.  S.  Gomp.  St. 
1901,  pp.  3428,  3483],  a  specification  against  a 
bankrupt's  discharge,  failing  to  allege  that  he 
knowingly  and  fraudulently  concealed  property 
which  he  failed  to  inventory,  held  insufficient. — 
In  re  Taplin  (D.  O.)  861. 

Where  a  lease  to  a  bankrupt  contained  a 
waiver  of  exemptions,  the  landlord  was  entitled 
to  payment  of  rent  as  a  preferred  claim  from 
the  proceeds  of  a  sale  of  exempt  property  subject 
to  distress,  though  no  levy  was  made. — In  re 
&loan  (D.  C.)  878. 

An  assignment  of  a  bankrupt's  exemption,  un- 
der Act  Pa.  1849  (P,  L.  533),  held  an  abandon- 
ment thereot — ^In  re  Sloan  (D.  C.)  873. 

A  bankrupt  having  notified  the  receiver  of 
the  property  from  which  he  desired  his  exemp- 
tions allotted  on  the  day  the  property  was  sold, 
prior  to  the  filing  of  his  schedules,  he  was  enti- 
tled to  claim  his  exemption  from  the  proceeds 
of  such  property. — In  re  Sloan  (D.  C.)  8y3. 

Where  a  bankrupt  and  his  assignee  claimed  an 
interest  in  the  fund  derived  from  the  sale  of  his 
assets,  they  were  entitled  to  contest  the  allow- 
ance of  a  claim  against  such  fund. — In  re  Sloan 
CD.  C.)  873. 

The  burden  of  showing  fraudulent  conceal- 
ment of  assets  by  bankrupt  held  to  be  on  the 
creditors  opposing  his  discharge. — In  re  Keefer 
(D.  0.)  885. 

Failure  to  keep  books  of  account  held  not 
ground  for  refusing  bankrupt  a  discharge. — In 
re  Keefer  (D.  G.)  885. 

Under  general  orders  in  bankruptcy  No.  82 
(89  Fed.  xiii),  a  creditor  opposing  a  discharge 
held  required,  unless  for  good  cause,  to  enter 
appearance  not  later  than  the  return  day. — In 
re  Grant  (D.  G.)  889. 

The  liability  of  a  bankrupt  to  the  trustee  of 
another  banbupt,  under  Bankr.  Act  July  1, 
1898,  c  541,  I  70e,  80  Stat  566  [U.  6.  Gomp. 
St.  1901,  p.  3452],  for  the  value  of  property 
transferred  to  him  by  the  latter  while  insolvent, 
in  fraud  of  his  creditors,  is  one  based  upon  his 
own  fraud,  from  which  he  is  not  released  by  a 
discharge,  under  section  17a  (2)  as  amended  in 
1903  (32  Stat.  798  [U.  S.  Gomp.  St  Supp.  1903, 
p.  411]).--Mackel  v.  Rochester  (D.  G.)  904. 

A  bankrupt  is  not  entitled  to  a  stay  of  a  pend- 
ing suit  against  him  which  is  based  upon  his 
alleged  fraud,  although  the  piaintiff  in  his  com- 
plaint has  waived  the  tort  and  sued  upon  an 
implied  contract;  the  claim  sued  on  bemg  one 
from  which,  if  sustained,  a  discharge  would  not 
be  a  release.— Mackel  v.  Rochester  (D.  G.)  904. 

811.  Appeal  and  veirisioiL  of  prooeedines. 

Proceedings  on  a  petition  filed  in  a  bankrupt- 
cy court  by  a  mortgagee,  asserting  the  right  to 


the  proceeds  of  mortgaged  property  of  the  bank- 
rupt sold  by  his  trustee,  are  reviewable  by  the 
Gircuit  CJourt  of  Appeals  in  the  exercise  of  its 

Smeral  appellate  jurisdiction,  under  Bankr. 
ct  July  1.  1898,  c.  541,  S  24a,  30  Stat  553  [U. 
S.  CJomp.  St  1901,  p.  8431].— liiddon  &  Bro.  v. 
Smith  (0.  G.  A.)  48. 

An  order  disallowing  a  mortgage  lien  upon 
merchandise  and  fixtures  of  a  Seinkrupt  is  the 
subject  of  an  appeal  to  the  Gircuit  Gourt  of  Ap- 

OIs,  under  Bankr.  Act  July  1,  1898,  c.  541, 
4a,  30  Stat  553  [U.  S.  Gomn.  St  1901,  p. 
1].— In  re  First  Nat  Bank  (C.  G.  A.)  62. 

An  order  allowing  a  claim  against  the  indi- 
vidual estate  of  a  partner  in  a  bankrupt  firm, 
after  it  had  been  allowed  against  the  firm  es- 
tate, is  not  different  from  any  order  allowing  a 
debt  or  claim,  and  is  reviewable.  If  the  amount 
is  sufficient,  only  by  appeal,  under  Bankr.  Act 
July  1,  lfi»8,  c  541,  I  Sa,  30  Stat  553  [U.  S. 
Gomp.  8t  1901,  p.  8432].— In  re  Mueller  (G.  0. 
A.)  711. 

Judgments  or  orders  of  a  District  Gourt  in 
bankruptcy  proceedings  proper,  relating  to  the 
administration  of  the  estate,  if  appealable  under 
the  terms  of  Bankr.  Act  July  1,  1898,  c.  541,  § 
25a,  30  Stat  553  [U.  S.  CJomp.  St  1901,  p. 
8432],  cannot  be  reviewed  on  petition  to  revise 
in  matter  of  law  under  section  24b;  the  two 
provisions  being  exclusive  of  each  other. — ^In  re 
Mueller  (G.  G.  A.)  711. 

Judgments  or  orders  of  a  District  or  Gircuit 
Gourt  entered  in  controversies  arising  in  bank- 
ruptcy proceedings,  as  distinguished  from  those 
entered  in  bankruptcy  proceedings  proper,  are 
reviewable  by  the  Gircuit  Gourts  of  Appeals 
only  by  appeal  or  writ  of  error  under  thefr  gen- 
eral appellate  jurisdiction,  as  provided  in 
Bankr.  Act  July  1,  1898,  c  541,  §  25a,  30  Stat 
558  rU.  S.  Gomp.  St  1901,  p.  8432].— In  re 
Mueller  (G.  G.  A.)  711. 

A  claimant  of  a  lien  against  a  bankrupt's 
property,  held  invalid  as  a  preference  by  the 
referee  and  District  Gourt  held  not  a  purchaser 
for  value,  or  adverse  claunant,  entitled  to  ap- 
peal within  six  months,  under  Bankr.  Act  July 
1  1898,  c  541,  $  24.  8()  Stat  553  [U.  S.  Gomp. 
St  1901,  p.  34311,  but  was  within  the  ten-day 
limitation  prescribed  by  section  25a. — Kenova 
Loan  &  Trust  Go.  v.  Oraliam  (G.  G.  A.)  717. 

Whether  a  lien  claimed  by  a  bankrupt's  cred- 
itor under  a  trust  deed  constituted  a  valid  pref- 
erence, under  the  bankrupt  law,  held  a  question 
of  fact,  not  reviewable  on  a  petition  for  review 
of  an  adverse  determination  oy  the  referee  and 
District  Gourt — Kenova  Loan  &  Trust  Go.  v. 
Graham  (G.  G.  A.)  717. 

On  a  petition  for  review  of  an  order  of  a 
District  Court  in  bankruptcy,  as  distinguished 
from  an  appeal  therefrom,  questions  of  law  only 
can  be  considered. — Kenova  Loan  &  Trust  Go. 
V.  Graham  (G.  G.  A.)  717. 

Where  the  parties  to  an  appeal  to  the  Gir- 
cuit Gourt  of  Appeals  in  effect  were  unable 
to  agree  on  the  record,  it  was  appellant's  duty 
to  designate  the  same,  leaving  appellee  to  his 
remedy  by  certiorari  to  obtain  the  insertion 
of  omissions. — In  re  A.  L.  Robertshaw  Mfg. 
Go.  (D.  G.)  220. 
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Under  Bankr.  Act  Jnlj  1,  1888,  c.  541,  I  25a, 
30  Stat  553  [U.  S.  Comp.  St.  1901,  p.  3432], 
and  Act  March  3,  1891,  c  517,  J  11,  26  Stat. 
829  [U.  a  Oamp.  St.  1901,  p.  552],  the  record 
of  appeals  to  the  Circuit  Court  of  Appeals  in 
banloruptcy  cases  must  contain  the  entire  rec- 
ord, as  required  by  Rev.  St.  §}  698,  750  [U. 
S.  Comp.  St  1901  pp.  568,  591],  in  the  ab- 
sence of  a  stipulation  to  the  contrai^. — In  re 
A.  L.  Robertshaw  Mfg.  Co.  (D.  a)  220. 

The  court  of  bankruptcy  from  which  an  a^ 
peal  is  taken  has  no  jurisdiction  to  designate 
what  records  shall  be  certified  on  which  the 
appellate  court  shall  determine  the  appeal. — 
In  re  A.  L.  Robertshaw  Mfg.  Co.  (D.  tf.)  220. 

Bankruptcy  proceedings  held  to  be  still  pend- 
ing in  the  District  Court  after  the  dismissal  of 
petition  to  revoke  discharge,  so  as  to  authorize 
it  to  restrain  arrest  of  bankrupt  while  the 
cause  stands  on  review  in  the  Circuit  Court  of 
Appeals  on  petition,  under  Bankr.  Act  July  1, 
1898,  c.  541,  S  24b,  80  Stat  553  [U.  S.  Comp. 
St  1901,  p.  3431].— In  re  Chandler  (D.  O.)  893. 

BANKS  AND  BANKING 

Jurisdiction  of  actions  against  national  banks, 
see  ''Courts,"  §§  2-4. 

S    1.    National  banks. 

Notes  executed  by  an  insolvent  national  bank 
In  process  of  liquidation,  under  a  contract  with- 
another  bank  which  had  assumed  the  debts  of 
the  liquidating  bank,  held  ''contracts,  debts,  and 
engagements'^  of  the  liquidating  bank  in  equi- 
ty, for  which  its  stockholders  were  liable,  un- 
der Rev.  St  §  5151  [U.  S.  Comp.  St  1901,  p. 
3465].— Georee  v.  Wallace  (C.  C.  A.)  286; 
Brownlee  v.  Same,  Id.;  Morsman  v.  Same,  Id.; 
Poppleton  V.  Same,  Id.;  Morton  v.  Same,  Id.; 
McCague  Inv.  Co.  v.  Same,  Id. 

A  suit  by  a  simple  creditor  of  a  liquidating 
insolvent  national  bank  for  the  enforcement 
of  a  lien  and  the  administration  of  a  trust  with 
reference  to  the  liquidating  bank's  assets  held 
maintainable,  though  complainant  had  not  re- 
duced his  claim  to  judgment. — George  v.  Wal- 
lace (C.  C.  A.)  286;  Brownlee  v.  Same,  Id.; 
Morsman  v.  Same,  Id.;  Poppleton  v.  Same,  Id.; 
Morton  v.  Same,  Id.;  McCague  Inv.  Go.  v. 
Same,  Id. 

Where  a  contract  for  the  assumption  of  the 
debts  of  an  insolvent  national  bank  by  another 
national  bank  was  fully  ratified  by  the  vote  of 
more  of  the  stock  of  the  liquidating  bank  than 
was  required  by  Rev.  St.  §|  5220,  5221  [TJ.  S. 
Comp.  St.  1901,  p.  3503],  its  stockholders  were 
not  entitled  thereafter  to  claim  that  the  con- 
tract was  ultra  vires. — George  v.  Wallace  (C. 
C.  A.)  286;  Brownlee  v.  Same,  Id.;  Morsman 
V.  Same,  Id.;  Poppleton  v.  Same,  Id.;  Morton 
V.  Same,  Id.;    McCague  Inv.  Co.  v.  Same,  Id. 

A  trustee  and  liquidating  agent  of  an  insol- 
vent national  bank  holds  its  assets  under  an 
express  trust  for  the  benefit  of  its  creditors. — 
George  v.  Wallace  (C.  C.  A.)  286;  Brownlee  v. 
Same,  Id.;  Morsman  v.  Same,  Id.;  Poppleton 
V.  Same,  Id.;  Morton  v.  Same,  Id.;  McCague 
Inv.  Co.  V.  Same,  Id. 


The  tangible  assets  and  the  nabllity  of  stock- 
holders of  an  insolvent  national  bank  in  process 
of  voluntary  liquidation,  in  the  hands  of  the 
liquidating  agent,  are  a  trust  fnnd  for  the  prima- 
ry benefit  of  creditors. — Gkorge  v.  Wallace  (C 
C.  A.)  286;  Brownlee  y.  Same,  Id^  Morsman 
Y.  Same,  Id.;  Poppleton  v.  Same,  Id.;  Morton 
Y.  Same,  Id.;  McCfague  Inv.  Oo.  y.  Same,  Id. 


BAR. 

Of  action  by  former  adjudication, 
ment"  S  £ 


-Judr 


BENEFICIAL  ASSOCIATIONS. 

Building  or   loan   associations,   see   "Boildiiif 
and  Loan  Assodations.** 


BENEFITS. 

as  ground  of  ee 

BEQUESTS. 


Acceptance  of,  as  ground  of  estoppel,  aee  "Ear 
toppel,"  S  1. 


See  •'Wills." 

BIAS. 

Of  juror,  see  "Jury."  §  1 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

BILLS  AND  NOTES. 

Cancellation  of  note,  see  "Cancellation  of  In- 
struments," §  1. 

Jurisdiction  of  action  on  note  of  national  bank, 
see  "Courts,"  SS  2,  4. 

BONA  FIDE  PURCHASERS. 

Of  municipal  bonds,  see  "Monidpal  Corpora- 
tions," 8  1. 

BONDS. 

Character  of  parties  ground  of  jurisdiction  of 

federal  courts  in  action  on,  see  "Courts,"  {  i. 

Ir eedings  in  admiralty,  see  "Admiral^,'* 

M  tal  bonds,  see  "Municipal  Corporations,'* 

O  :s  of  courts,  see  "Clerks  of  Courts." 

O  oration,  see  "Corporations,"  tS  2,  8. 

O:  rnment  contractor,  see  '^United  States,** 

§2. 
Perjury  in  taking  oath  as  to  qualifications  as 

surety  on  distiller's  bondj  see  "Perjuryt"  i  ^ 
Sureties  on  bonds,  see  "Principal  and  Sure^." 

BREACH. 

Of  contract,  see  **Sales,"  §  3. 
Of  warranty,  see  "Sales,"  {  4 
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BRIDGES. 

Measure  of  damages  for  breach  of  oontract 
rdating  to,  see  "Damages,"  8  2. 

BROKERS. 

See  '•Factors.'* 

{    1.   DnUes  «md  lUblUties  to  prinolpaL 

A  broker,  beins  aathorised  to  close  marsin 
transactions  on  the  margin  being  "exhaasted," 
held  entitled  to  dose  when  the  margins  were 
depleted  or  impaired. — Foster  v.  Morphy  &  Oo. 
(0.  C.  A.)  47. 

In  an  action  against  a  brolcer  for  wronsfnlly 
closing  a  margin  account,  evidence  held  to  jus- 
tify a  finding  that  defendant  afforded  plaintiff 
a  reasonable  time  within  which  to  deposit  mar- 
gins.— Foster  v.  Murphy  &  Go.  (O.  C.  A.)  47. 

Evidence  held  to  Justify  a  finding  of  modifica- 
tion of  a  broker's  contract,  so  as  to  authorize 
him  to  sell  plaintiff's  cotton  without  notice 
on  plaintiff's  failure  to  keep  his  margins  good. 
—Foster  t.  Murphy  ft  Co.   (0.  0.  A.)  47. 

In  an  action  against  a  broker  for  selling 
plaintiff's  cotton  for  his  failure  to  put  up  mar- 
gins, evidence  as  to  what  quotations  were 
posted  on  plaintiff's  blackboard  on  the  day  of 
the  sale  held  inadmissible. — ^Foster  t.  Murphy 
&  Co.  (a  C.  A.)  47. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Subscription  for  building  and  loan  stock  and 
contract  for  loan  of  money  construed  as  dis- 
tinct, and  held  enforceable  according  to  their 
terms  in  the  matter  of  application  of  payments 
made  by  the  subscriber  and  borrower.— <>>oper 
V.  Brazelton  (O.  0.  A.)  476. 

Transaction  by  which  a  note  for  $1,200  was 
given  in  consideration  of  loan  for  $800  held 
usurious. — Cooper  t.  Braselton  (0«  C.  A.)  47d. 

BUILDING  CONTRACTS. 

Sm  "Cotmtiea,''  ^  1. 

CANCELLATION  OF  INSTRUMENTS. 

Cancellation  of  deed  for  Invalidity,  see  ''Deeds." 
§1. 

Rescission  of  contracts  for  insurance,  see  "In- 
surance," f  2. 

I  1.    BlsM  of  aotion  and  defenses. 

A  federal  court  of  equity  has  jurisdiction 
of  a  suit  for  the  cancellation  of  a  promissory 
note  alleeed  to  have  been  obtained  from  com- 
plainant by  fraud;  the  remedy  at  law  not  be- 
ing plain,  adequate,  and  complete. — Manning  r. 
Berdan  (O.  c!)  158. 

A  conveyance  of  plaintiff's  interest  in  her 
brother's  estate  held  in  the  nature  of  an  ex- 
ecuted gift,  not  subject  to  vacation  in  equity, 
in  the  absence  of  fraud. — Fowler  y.  Fowler 
(C.  O.)  405. 


See  "Shipping." 


CARGO. 


CARRIERS. 

Carriage  of  goods  by  vessels,  see  "Shipping," 

5  4. 
Carriage  of  passengers  by  vessels,  see  "Shi^- 

ping,'^  f  5. 

S   !•    Carsiace  of  goods. 

Evidence  of  habitual  intoxication  and  neglect 
of  duty  by  the  superintendent  of  a  wharf  held 
competent,  in  an  action  against  the  owner  to 
recover  for  a  loss  by  fire  of  cotton  piled  on  the 
wharf,  alleged  to  have  been  due  to  a  course 
of  negligent  conduct  on  the  part  of  defendant 
in  pihng  the  cotton  and  in  failure  to  take  prop- 
er measures  for  its  protection. — ^Texas  &  P.  By. 
Oo.  T.  Coutourie  (C.  C.  A.)  465. 

Upon  the  issue  as  to  the  negligence  of  a 
railroad  company  in  failing  to  employ  a  suffi- 
cient number  of  watchmen  to  guard  a  large 
auantity  of  cotton  piled  upon  its  wharf  against 
re,  evidence  of  the  existence  at  the  time  of 
labor  disturbances,  relating  to  men  employed 
on  ships  loading  at  such  wharf,  was  competent. 
—Texas  &  P.  By.  Co.  v.  Coutourie  (C.  a  A.> 
465. 

A  carrier  is  not  liable  for  a  loss  of  property 
in  shipment  through  an  act  of  God  which  could 
not  reasonably  have  been  foreseen,  although 
but  for  its  previous  negligence,  by  which  the 
shipment  was  delayed,  the  propwty  would  have 
escaped  the  danger  and  the  loss  would  not 
have  occurred. — Empire  State  Cattle  Co.  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.  (C.  C.)  135 ;  Minne- 
sota &  D.  Cattle  Co.  v.  Same.  Id. 

{  8.    Oarrlase  of  live  stook. 

A  railroad  company  held  not  chargeable  with 
negligence  in  diverting  a  through  shipment  of 
stock  to  another  route  than  the  one  over 
which  it  was  billed,  where  the  circumstances 
were  such  as  to  render  the  action  necessary 
and  prudent. — Empire  State  Cattle  Co.  v.  At- 
chison, T.  &  S.  F.  By.  Co.  (C.  O.)  185;  Minne- 
sota &  D.  Cattle  Co.  v.  Same,  Id. 

Ix>ss  to  a  large  shipment  of  cattle  whid^ 
had  been  placed  by  a  railroad  company  in  the 
stockyards  at  Kansas  City  during  an  un- 
precedented flood  which  covered  the  yards  held 
to  have  been  proximately  due  to  such  cause, 
and  not  to  anv  negligence  on  the  part  of  th& 
company  which  rendered  it  liable  therefor. — 
Empire  State  Cattle  Co.  v.  Atchison,  T.  &  S. 
F.  Ry.  Co.  (C.  C.)  135;  Minnesota  A  D.  Cattle 
Co.  V.  Same,  Id. 

S  3«    Carriage  of  passengers. 

A  railroad  company  may  lawfully  exempt  it- 
self by  contract  with  an  express  company  using" 
its  cars  from  liability  for  negligence  of  its  em- 
ployte  causing  the  Injury  of  express  messen- 
gers occupying  such  cars,  and  where  a  messen- 
ger has  assented  to  such  exemption  in  his  con- 
tract of  employment  with  the  express  com- 
pany there  can  be  no  recovery  from  the  rail- 
road company  for  his  injury  or  death. — Kelly 
V.   Malott   (C.   C.   A.)   74. 

A  judgment  in  favor  of  a  passenger  for  $200^ 

damages  for  wrongful  ejection  from  a  car  on 

i  defendant's  railroad  affirmed,  on  the  authority 

of  PulUnan's  Palace  Car  Co.  r.  King,  99  Fed. 
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380,  89  0.  O.  A.  578.— Baltimore  ft  O.  B.  Co. 
V.  kitchin  (O.  O.  A.)  620. 

In  an  action  against  a  carrier  for  injuries  to 
a  mail  clerk  by  a  defect  in  the  track,  a  request- 
ed instruction  that  the  carrier  was  not  bound 
to  employ  every  oossible  preventative  which 
the  highest  scientinc  skill  might  suggest,  nor  to 
adopt  any  mere  speculative  and  untried  ex- 
periment, held  properly  refused. — Southern  Pac. 
Co.  V.  Schuyler  (0.  C.  A.)  1015. 

The  court  having  charged  that  the  burden 
was  on  plaintiff  to  i^rove  by  a  preponderance 
of  evidence  that  hia  injuries  resulted  from  de- 
fendant's negligence,  a  requested  instruction  on 
the  preponderance  of  evidence  held  properly  re- 
fused.— Southern  Pac.  Co.  r.  Schuyler  (0.  O. 
A.)  1015. 

Instructions  given  in  an  actiou  against  a  car- 
rier for  injuries  to  a  mail  clerk  held  to  suffi- 
ciently charge  the  rule  with  reference  to  the 
carrier's  liability  for  the  accident,  resulting 
from  the  act  of  God. — Southern  Pac.  Co.  v. 
Schuyler  (0.  C.  A.)  1015. 

In  an  action  against  a  carrier  for  injuries  to 
a  mail  derk,  an  instruction  that  it  was  the  duty 
of  the  carrier  to  keep  its  tracks  in  safe  condi- 
tion for  the  passage  of  trains  under  all  known 
conditions  held  not  error. — Southern  Pac  Co. 
V.  Schuyler  (0.  C.  A.)  1015. 

CAUSE  OF  ACTION. 

See  "Action." 

CHALLENGE. 

To  juror,  see  "Jury,'*  %  1. 

CHANCERY. 

See  "Equity." 

CHARGE. 

To  jury.  In  dvll  actions,  see  •'Trial,^*  8  Z 
To  jury,  in  criminal  prosecutions,  see  "Crim- 
inal liw,"  f  2. 

CHARTER  PARTIES. 

See  "Shipping,"  8  1. 

CHATTEL  MORTGAGES. 

Adoption  by  federal  courts  of  state  laws  as 
rules  of  decision  relating  to,  see  "Courts,"  §  6. 

Effect  of  proceedings  in  bankruptcy,  see  "Bank- 
ruptcy,'^ §  6. 

f   1.    Blelits  and  remedies  of  oreditora. 

Under  the  law  of  Ohio  a  mortgage  on 
merchandise,  permitting  the  mortgagor  to  re- 
main in  possession,  is  valid  from  the  time  the 
mortgagee  takes  actual  possession,  but  is  void 
as  to  purchasers  and  creditors  of  the  mortgagor 
before  possession  taken  by  the  mortgagee. — 
In  re  First  Nat  Bank  (C.  C.  A.)  G2. 


CHEAT. 

See  "Fraud." 

CHINESE. 

Exclusion  or  expulsion,  see  "AUenat"*  |  1. 

CHOSE  IN  ACTION. 

Assignment,  see  "Assignments." 

CIRCUIT  COURTS  OF  APPEALS. 

Sm  "Oonrts,"  |  T. 

CIRCUMSTANTIAL  EVIDENCE. 

Requisites  and  suiBciency  of  instmctioDS  rda^ 
Ing  to,  see  "Criminal  Law,"  8  2. 

CITIES. 

See  "Municipal  Corporations.** 

CITIZENS. 

See  "Aliens";   "Indians." 

Citizenship   ground   of  jurisdiction   of   United 

States  courts,  see  ''Courts,"  I  4;    "Bemoval 

of  Causes,"  §  2. 

CLAIMS. 

Agahist  estate  of  bankrupt,  see  "Bankruptcy,* 
Of  patent,  see  "Patents,"  |  ?• 

CLERKS  OF  COURTS. 

The  bond  of  a  clerk  of  the  United  Sutes 
Circuit  Court,  though  given  to  the  United 
States,  is  available  to  a  private  suitor. — ^Unit- 
ed States  V.  Bell  (C.  C.  A.)  336. 

PlaintifF  in  an  action  on  the  bond  of  the 
clerk  of  a  federal  Circuit  Court  hM  not  en- 
titled to  recover  for  the  clerk's  refusal  to  file 
papers  in  a  suit  and  issue  summons,  where  the 
statement  of  plaintiffs  claim  showed  on  its 
face  no  cause  of  action. — United  States  t.  Bell 
(C.  a  A.)  836. 

The  right  and  duty  of  a  clerk  of  a  Circnif 
Court  to  charge  the  fees  fixed  bv  Rev.  St.  $  828 
[U.  S.  Comp.  St  1901,  p.  635],  for  each  copy 
of  an  injunctional  order  directed  by  the  court 
to  be  certified  and  served  on  each  defendant  in 
a  suit,  is  not  affected  by  the  fact  that  the  cop- 
ies, being  large  in  number,  were  printed. — Cud* 
ahy  Packing  Co.  v.  McOuire  {(X  O.)  891. 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  I  1;  "Guaranty.* 
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COLLISION. 

Oaased  by  negligence  of  pilot,  see  'Tilots." 
Limitation   of  action  for  damages   from,   tee 
"Limitation  of  Actions,"  §  1. 

I   1.    8mll  Tesselji  neetiiic  or  orossing* 

A  collision  at  sea  in  the  nisht  between  two 
meeting  schooners  held,  on  conflicting  testimony 
of  their  respective  officers  and  crews,  to  have 
been  solely  due  to  the  faalt  of  the  privileged 
vessel  in  changing  her  course  Just  previous  to 
the  collision.-— The  Eagle  Wing  (D.  0.)  826. 

I   8.    Bteaai  ▼essols  meetbtK  or  orosolnc* 

A  steamboat  held  solely  in  fault  for  a  colli* 
sion  in  Hell  Gate  with  a  ferryboat  which  had 
iost  left  her  slip  at  Astoria,  for  being  too  close 
inshore  and  for. not  keeping  her  course,  as  re- 
quired by  the  starboard  band  rule. — ^The  Stein- 
way  (0.  O.  A.)  344;  City  of  New  York  v.  New 
York  db  BL  R.  Ferry  Ck>.,  Id. 

5  3.    Bteaai  TeMels  and  sail  Tossels* 

It  is  the  duty  of  the  navigator  of  a  steamet; 
under  Inland  Bules.  arts.  20-23,  30  Stat.  101 
[U.  S.  Comp.  St  idOl,  p.  2883],  to  avoid  risk 
of  danger  of  collision  with  a  crossing  sailing 
vessel;  and  the  presence  of  a  passing  steamer 
hicreases  the  necessity  for  nrecautionary  care. 
—Donald  y.  Guy  (D.  0.)  429. 

The  pilot  of  a  steamer,  having  her  navigation 
in  charge,  held  under  the  evidence  solely  in 
fault  for  a  collision  with  a  crossing  schooner 
in  Chesapeake  Bay,  for  failing  to  change  his 
course  or  speed  until  collision  was  unavoida- 
ble, although  the  schooner  kept  her  course  and 
speed  as  required  by  the  rules. — Donald  y. 
Guy  (D.  a)  429. 

A  steamer  held  solely  in  fault  for  a  collision 
with  a  meeting  schooner  on  Long  Island  Sound 
in  a  fog;  because  of  her  excessive  speed. — The 
Chelsea  (D.  C.)  616. 

8   4.    Vessels  im  tow* 

A  collision  between  a  tow  and  an  anchored 
scow  held  due  solely  to  the  fault  of  the  tow, 
whose  steering  gear  was  out  of  order,  by 
reason  of  which  she  did  not  follow  her  tug, 
which  fact  was  known  to  her  owners,  but  not 
to  the  tug.— The  Alfred  W.  Booth  {O.  O.  A.) 
519;    Booth  v.  Moran,  Id. 

An  ocean  tug  with  a  long  tow,  reauiring  her 
to  exercise  the  utmost  prudence,  held  solely 
in  fault  for  a  collision  between  her  tow  and  a 
crossing  schooner. — ^The  Gladys  CD,  C.)  601; 
Tooker  v.  Philadelphia  &  B.  By.  Oo.,  Id. 

A  tug  navigating  the  ocean  at  night  with 
three  tows  on  a  single  line,  the  whole  4,000 
feet  in  length,  is  to  be  regarded  as  one  vessel, 
and  is  required  to  exercise  extreme  care  to 
avoid  collision  with  crossing  vessels. — The 
Gladys  (D.  G.)  601;    Tooker  y.  Philadelphia 

6  B.  By.  Co.,  Id. 

A  steamship  meeting  a  tug  incumbered  with 
a  tow  is  under  the  duty  of  keeping  out  of  the 
way  and  avoiding  any  risk  of  collision. — ^The 
Georgetown  (D.  0.)  854;  The  Salisbury,  Id; 
The  Barge  No.  5,  Id. 

The  fact  that  a  tug  with  a  tow,  on  meeting  a 
steamer,  gave  the  first  passing  signal,  does  not 


make  the  steamer  the  privileged  vessel. — ^The 
Georgetown  (D.  C.)  854;  The  Salisbury,  Id.; 
The  Barge  No.  5.  Id. 

A  steamer  held  solely  in  fault  for  a  collision 
with  a  meeting  barge  in  tow,  on  the  ground 
that  she  stopped  and  reversed  after  passing  the 
tug,  not  only  without  justifiable  cause,  but  with- 
out signaling  as  required  by  article  18,  rule  8, 
and  article  28,  of  the  Inland  Navigation  Bules 


The  Barge  No,  5,  Id. 

I  6.    Narrow    ohaaaeU,   harbors,   riTora, 
and  canals* 

Steam  vessels,  one  of  which  overtook  and 
was  attempting  to  pass  the  other  in  the  dredged 
channel  leading  from  I^ke  St.  Clair  to  the 
canal,  in  violation  of  the  rules,  both  held  in 
fault  for  a  collision  between  the  overtaken  ves- 
sel and  a  passing  tow.— The  Bdward  Smith 
(O.  O.  A.)  32. 

A  steamer  hM  solely  in  fault  for  collision 
with  an  anchored  ship  in  the  Columbia  river 
in  the  night,  on  the  ground  that  she  was  navi- 
gating without  a  lookout  and  was  going  at  an 
excessive  speed. — The  Cypromene  fu.  0.)  668. 

S  6*    Suits  for  damages. 

Where  at  the  instance  of  claimant  the  cost 
of  repahring  a  vessel  injured  in  collision  has 
been  adopted  as  the  measure  of  damages  to 
the  libelant,  the  latter  is  entitled  to  recover  by 
way  of  demurrage  compensation  for  the  loss 
of  her  use  during  repair;  or,  where  she  was 
sold  without  repairing,  but  before  the  repairs 
could  have  been  completed,  he  may  recover 
demurrage  to  the  time  of  sale. — The  Cumber- 
land (D.  C.)  234;    The  Admiral  Farragut,  Id. 

The  failure  to  take  the  testimony  of  tiliose 
navigating  a  tug  in  a  suit  for  collision  be- 
tween her  tow  and  another  vessel  tends  against 
her,  in  the  absence  of  equivalent  testimony. 
—The  Gladys  (D.  C.)  601;  Tooker  y.  Philadd- 
phla  &  B.  By.  Co.,  Id. 

In  determining  which  of  two  vessels  in  col- 
lision was  in  fault,  on  the  conflicting  testimony 
of  their  respective  officers  and  crews,  the  in- 
telligence, experience,  and  apparent  reliability 
of  the  witnesses  are  matters  to  be  taken  into 
account  in  weighing  their  testimony. — The  Eagle 
Wing  (D.  C.)  m 

While  there  is  a  presumption  that  the  priv- 
ileged one  of  two  meeting  vessels  which  came 
into  collision  obeyed  the  law  and  kept  her 
course,  yet  when  such  presumption  is  over- 
thrown, and  her  fault  is  clearly  established,  and 
is  in  itself  sufficient  to  account  for  the  collision, 
she  can  only  avoid  full  liability  by  proving  the 
fault  of  the  other  vessel  beyond  a  reasonable 
doubt— The  Bagle  Wing  (D.  C.)  826. 

Where  the  navigation  of  one  of  two  vessels 
in  collision  was  at  the  time  in  charge  of  an  un- 
licensed mate,  in  violation  of  the  positive  pro- 
visions of  Bev.  St  i  4438,  as  amended  by  Act 
Dec.  21,  1898,  c.  29,  30  Stet  764  [U.  S.  Comp. 
St.  1901,  p.  3034],  there  is  a  presumption  that 
such  fact  caused  or  contributed  to  the  collision, 
and  the  vessel  has  the  burden  of  showing  that 
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it  could  not  hare  done  bo. — ^The  Eaiple  Wing 
(D.  0.)  826. 

Where  the  eyidence  in  favor  of  one  of  two 
vessels  in  collision  largely  preponderates,  in- 
cluding the  testimony  of  disinterested  witnesses, 
the  failure  of  the  other  to  call  members  of  her 
own  crew  who  were  in  a  position  to  know  the 
facts  is  a  circumstance  entitled  to  be  considered 
against  her.— The  Georgetown  (D.  C.)  854 ;  The 
Salisbury,  Id. ;   The  Barge  No.  5,  Id. 

The  burdened  vessel,  having  been  found 
chargeable  with  faults  sufficient  in  themselves 
to  account  for  a  collision,  has  the  burden  of 
proving  that  they  could  not  have  caused  or  con- 
tributed to  it,  and  every  reasonable  doubt  is  to 
be  resolved  in  favor  of  the  other  vessel. — The 
Georgetown  (D.  O.)  854;  The  Salisbury*  Id.; 
The  Barge  No.  5,  Id. 

COMBINATIONS. 

See  "Ck>nspiracy." 

COMITY. 

Between  courts,  see  "Courts,"  8  8L 

COMMERCE 

Oarriage  of  goods  and  passengers,  tee  *'Oar- 

riers/' 
Kegulations  as  to  equipment  of  trains  used  in 

interstate  commerce,  see  ''Railroads,"  (  1. 

COMMISSION  MERCHANTS. 

Sm  "Factor*." 

COMMISSIONS. 

Of  agent,  see  "Principal  and  Agent,**  8  2. 

COMMON  CARRIERS. 

See  "Carriers." 

COMPENSATION. 

For  salvage  services,  see  "Salvage,"  |  1. 
Of  agent,  see  "Principal  and  Agent,"  ft  2. 
Of  clerks  of  courts,  see  "Clerks  of  Courts." 
Of  pilot,  see  "Pilots." 

COMPETENCY. 

Of  juror,  see  "Jury,"  S  1. 

Of  witnesses  in  general,  see  "Witnesses,"  |  1. 

COMPETITION. 

Unfair    competition,    see    'Trade-Marks    and 
Trade-Names,"  S  2. 

COMPLAINT. 

In  pleading,  see  "Pleadhig,"  %  ^ 


COMPOSITIONS  WITH  CREDITORS. 

See  "Compromise  and  Settlement." 

COMPROMISE  AND  SEHLEMENT. 

See  "Payment." 

Where  there  is  a  bona  fide  dispute  as  to  tise 
amount  due  upou  a  demand,  the  acceptance  in 
satisfaction  of  the  entire  demand  of  a  sum  less 
than  was  claimed  is  supported  by  a  sufficient 
consideration,  and  precludes  a  recovery  of  the 
balance. — Sims  v.  Three  States  Lumber  Go.  (C 
O.  A.)  1019. 

CONCLUSION. 

In  pleading,  see  "Pleading,"  i  1 

CONCURRENT  JURISDICTION. 

Of  Goutta,  Me  "Oonrts,"  t  & 

CONDEMNATION. 

Taking  property  for  public  use,  see  ^'Ehnlnent 
Domain." 

CONFESSION. 

Pleading  by  way  of  confession  and  aToidance, 
see  "Pleading,"  |  2. 

CONFLICT  OF  LAWS. 

Conflicting  jurisdiction  of  courts,  see  'XSaartB*" 

CONSIDERATION. 

Of  contract,  see  "Contracts,"  i  L 

CONSIGNMENT. 

See  "Facton." 

CONSOLIDATION. 

Of  corporations,  see  "CorporationB,"  8  4» 

CONSPIRACY. 

Competency  of  witnesses,  see  "Witnesses,"  |  1. 
Requisites  and  sufficiency  of  indictment  in  gen- 
eral, see  "Indictment  and  Information,"  {  1. 

f  1.     Oriminal  responsibilitj. 

An  indictment  for  conspiracy  against  the 
United  States  held  not  fatally  defective  for  fail- 
ure  to  allege  certain  facts  stated  in  the  indict- 
ment to  be  unknown  to  the  grand  jury. — ^Wong 
Din  V.  United  States  (C.  C.  A.)  702. 

An  indictment  for  conspiracy  to  defraud  the 
United  States  held  good,  under  Rev.  St.  § 
5440  [U.  S.  Comp.  St  1901,  p.  36761.  where  it 
alleged  facts  showing  that  defendants  con- 
spired to  deceive  inspectors  of  the  United 
States  in  the  performance  of  their  official  fane- 
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t!oii8  by  frandnlently  indadng  them  to  approve 
life  preseiTers  which  did  not  in  fact  fulfill  the 
reqoirementa  of  the  law. — United  States  ▼. 
Stone  (D.  C.)  892. 

To  constitate  the  offenee  of  conspirinc  "to 
defrand  the  United  States,"  under  Rev.  ^t  S 
5440  {V,  S.  Gomp.  St  1901,  p.  3676L  It  is  not 
essential  that  the  conspiracy  should  nare  been 
to  commit  an  act  in  Tiolation  of  a  criminal 
statute.->United  States  y.  Stone  (D.  a)  392. 

An  indictment  for  conspiracy  to  defraud  the 
United  States  by  secretly  inserting  pieces  of 
iron  in  cork  blocks,  intending  that  they  should 
be  used  in  making  life  preservers,  held  to  suffi- 
ciently show  that  life  preservers  so  made  would 
not  fulfill  the  requirements  of  the  law. — ^United 
States  V.  Stone  (D.  O.)  392. 

An  indictment  under  Rev.  St.  f  6440  [U.  S. 
Comp.  St  1901,  p.  3676],  for  conspiracy  to  de- 
fraud the  United  States,  which  seta  out  the 
unlawful  agreement,  need  not  aver  an  intent 
upon  the  part  of  the  accused  to  defrand  the 
United  States.— United  States  v.  Stone  (D.  a) 
892. 

CONSTITUTIONAL  LAW. 

Special  or  local  laws,  see  "Statutes,"  %  1. 
Provisions  relating  to  homestead,  see  "Home- 
stead," §§  2,  8. 

f    1.    Obligation  of  eontraots. 

A  statute  exempting  the  property  of  a  rail- 
road company  from  state  or  local  taxation  for 
a  term  of  years  creates  a  contract  which  is 
impaired  b^  the  state  by  the  action  of  local 
authorities  m  levying  taxes  on  the  exempt  prop- 
erty under  their  general  powers  given  by  the 
state  law. — Wicomico  County  Gom'rs  v.  Ban- 
croft (0.  O.  A.)  977. 

Ordinances  consolidating  street  railroad 
companies  whose  franchises  terminated  at  dif- 
ferent times,  requiring  the  lines  to  be  operated 
together,  and  aathorizing  the  building  of  ex- 
tensions and  the  use  of  electric  power  on  all 
the  lines,  held  to  create  a  contract  whic^  au- 
thorized and  required  the  consolidated  com- 
pany to  operate  its  lines  until  the  termination 
of  the  later  franchise,  and  which  was  protected 
^  the  Constitution  against  impairment — 
Cleveland 'Electric  Ry.  Co.  y.  City  of  Cleve- 
land (C.  C.)  368. 

Act  Ark.  March  27,  1893  (Acta  1893,  p.  169), 
construed,  and  held  not  retroactive,  and  does  not 
apply  to  warranto  issued  before  ita  passage. — 
Condon  y.  City  of  Eureka  Springs,  Ark.  (C.  O.) 
566. 

{  2.    Betrospeotiye    and    ex    post    faoto 
laws. 

An  exemption  from  taxation,  granted  by  spe- 
cial act  to  a  railroad  company,  held  limited  to 
the  line  of  road  built  under  its  charter,  and  not 
to  extend  to  purchased  lines. — Wicomico  Coun- 
ty Com'rs  y.  Bancroft  {C.  0.  A.)  977. 

CONTEMPT. 

Violation  of  injunction  against  infringement  of 
patent,  see  'Tatents/'  S  10. 


CONTRACTS. 

Agreementa    within    statute    of    frauds,    fee 

frauds.  Statute  of." 
Assignment,  see  "Assignmento." 
Cancellation,  see  "Cancellation  of  Instruments." 
Damages  for  breach,  see  "Damages,"  f  2. 
Impairing  obligation,  see  "Constitutional  Law," 


'  con- 


51. 

Jurisdiction  of  admiralty  as  te  matters  of 
tract,  see  "Admiralty/'  S  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  S  4. 

Specific   performance,    see   "Specific   Perform- 
ance." 

Cf(mtract$  tfpartlcula/r  cla8»e$  cf  parties. 
See    "Carriers,"    f    8:    "Corporations,"    %    2; 

"Counties,"    (    Ij    ^'Master    and    Servant"; 

"United  States,"  i  2. 
National  bank,  see  "Banks  and  Banking,"  (  1« 

Contracta  reUxttng  to  particular  atU^ecU. 
Exemption  of  carrier  from  liability  for  injury 

to  passenger,  see  "Carriers,"  f  8. 
Ground    for    maritime    lien,    see    "Maritime 

Liens,"  I  1. 
Making  bequest  or  devise,  see  "Wills,"  8  1. 

PartkulaT  olostet  of  eoepress  eontraeu. 
See  "Guaranty":   "Insurance";  "Partnership"; 

"Rewards";  "bales." 
Affreightment,  see  "Shipphxg,"  %  4. 
Agency,  see  "Principal  and  Agent" 
Charter  parties,  see  "Shipping,"  §  1. 
Employment,  see  "Master  and  Servant** 
Sales  of  realty,  see  "Vendor  and  Purchaser.** 
Suretyship,  see  "Principal  and  Surety." 

ParHoUlar  dosses  of  implied  oontracts. 
See  "Money  Lent";    "Use  and   Occupation": 
"Work  and  Labor." 

Particular  modes  of  diBcharglnocontracta, 
See  "Compromise  and  Settlement";  "Payment** 

8   1.    Requisites  and  ▼alidity* 

^  A  contract  by  whidi  an  employe  of  a  corpora- 
tion, on  leaving  ita  service,  in  consideration  of 
being  paid  the  profits  accruing  on  certain  stock 
held  for  him,  which  by  the  terms  of  his  em- 
ployment he  was  not  entitled  to  if  he  left  to 
engage  in  a  competing  business,  bound  himself 
not  to  enter  into  such  competition  for  the  term 
of  10  years,  held  based  on  a  good  consideration, 
and  valid. — Knapp  v.  S.  Jarvis  Adams  Co.  (C. 
O.  A.)  1008;  Bossert  v.  Same  (C.  C.  A.)  1015. 

A  contract  not  to  enter  into  business  in  com- 
petition with  a  complainant  for  a  term  of  years, 
based  on  a  good  consideration,  may  lawfully 
extend  to  all  territory  wherein  complainant's 
trade  is  likely  to  go,  having  regard  to  the  na- 
ture of  the  business. — Knapp  v.  S.  Jarvis 
Adams  Co.  (C.  C.  A.)  1008;  Bossert  v.  Same 
(C.  C.  A.)  1015. 

CONTRIBUTORY  NEGLIGENCL 

Of  person  injured  by  operation  of  railroad,  see 

"Railroads,"  $  1. 
Of  person  killed  by  electricity,  see  "Electricity." 
Of  servant,  see  "Master  and  Servant,"  §§  1-^. 
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CONVEYANCES. 

ParVUulOT  ela$ae8  qf  oonveycmea. 
See    "Assignments";      "Chattel     MortffageB"; 
''Deeds";  "Mortgages." 

COPYRIGHTS. 

f   1*    Nature  and  aequleltioB. 

Interim  copyright  act  (Act  Cong.  Jan.  7, 1904, 
88  Stat  4,  c.  2),  extending  copyright  for  term 

Srovlded  by  Rev.  St.  Ut  «>,  c.  3  [U.  S,  Comp. 
t  1901,  p.  3405],  held  not  to  apply  to  a  book 
of  a  foreign  publisher  which  had  been  previous- 
ly pnbllshed  by  American  publishers  in  the 
United  States. — ^Bncyclopsedia  Britannica  Co.  v. 
Werner  Co.  (C.  C.)  841. 

CORPORATIONS. 

Diverse  dtisenship  ground  of  federal  jurisdic- 
tion, see  "Courts,"  ft  4. 

What  corporations  may  be  adjudged  bank- 
rupts, see  "Bankruptcy,"  §  2. 

Partkmliar  classes  of  coTporatU/M, 
See  "Building  and  Loan  Associations";   "Mu- 
nicipal Corporations." 
Water    companies,    see    "Waters    and    Water 
Courses,"  §  2. 

I    1*    Capital,  fltook«  and  diiridends. 

A  corporation  cannot  prevent  a  shareholder 
from  selling  stock,  and  no  right  of  action  ac- 
crues to  it  for  misrepresentations  made  by 
him  in  so  doing. — Stratton's  Independence  t. 
Dines  (C.  C.   A.)  449. 

The  directors  of  a  corporation  are  impliedly 
vested  with  a  discretionary  power  with  regard 
to  the  time  and  manner  of  distributing  its  prof- 
its, and  in  the  absence  of  fraud,  or  an  abuse 
of  discretion  their  action  in  leaving  profits  in 
the  business,  instead  of  distributing  them  to 
the  stockholders  in  dividends,  is  legal,  and  con- 
stitutes no  violation  of  the  rights  of  a  stock- 
holder.— Knapp  V.  S.  Jarvis  Adams  Co.  (O.  O. 
A.)  1008:  Bossert  v.  Same  (C.  C.  A.)  1015. 

False  and  fraudulent  representations,  made 
in  a  prospectus  issued  by  the  promoters  of  a 
corporation  respecting  the  value  of  property 
which  was  to  be  transferred  by  them  to  the 
corporation  when  organised,  afford  ground  for 
equitable  relief  against  the  corporation  in  be- 
half of  one  who  subscribed  for  its  stock  in 
reliance  on  such  representations. — ^Manning  v. 
Berdan  (C.  a)  159. 

i  2.    Corporate  powers  and  UabiUtlee. 

A  contract  made  by  the  directors  of  a  cor- 
poration for  the  publication  of  notices  to  its 
stockholders,  advising  them  of  a  proposed 
scheme  for  exchanging  its  stock  for  that  of 
another  corporation,  held  to  be  within  their 
general  powers  and  binding  on  the  corpora- 
tion.— Rascovor  t.  American  Ldnseed  Co.  (C. 
a  A.)  341. 

The  corporate  seal  affixed  to  an  assignment 
purporting  to  be  the  act  of  a  corporation  by  its 
president  is  prima  facie  evidence  that  the  as- 


signment was  executed  by  corporate  autboiity. 
— Kirkpatrick  v.  Eastern  Milling  ft  Export  Co. 
(C.  C.)  144. 

An  assignment  by  a  corporation  of  an  under- 
writing ai^eement  for  its  bonds  to  a  pledgee 
of  the  bonds  construedt  and  held  to  cany  with 
it  as  an  incident  the  ri^t  to  certain  adiares 
of  stock,  which  were  to  be  delivered  to  the 
subscribers  for  the  bonds  as  a  bonus. — Kirk- 
patrick  v.  Eastern  Milling  &  Export  Oo.  (C.  C.) 
146. 

An  underwriting  agreement  with  a  corpora- 
tion, by  which  the  subscribers  agreed  to  pur^ 
chase  an  issue  of  its  bonds,  is  assignable  by 
the  c<Hi)oration  to  a  pledgee  of  the  bonds. — 
Kirkpatrick  v.  Eastern  Milling  &  Export  Cbu 
(C.   C.)   146. 

The  president  and  secretary  of  a  corporation 
held  to  have  been  acting  within  the  apparmt 
scope  of  their  authority  m  executing  an  assign- 
ment of  an  underwriting  agreement  to  a 
pledgee  of  the  underwritten  bonds,  so  as  to  en- 
title the  assignee  to  enforce  the  contract. — 
Kirkpatrick  y.  Bastem  MUling  &  Export  Ca 
(C.  d)  146. 

f  8*    Insolvency  and  reeetTera^ 

Fees  and  expenses  incurred  on  a  hearinc  be- 
fore a  master  of  interlocutory  issues  arising 
in  insolvency  proceedings  against  a  corpora- 
tion cannot  be  allowed  in  advance  of  the  gen- 
eral distribution  of  assets,  to  be  made  a  charge 
against  a  particular  class  of  creditors,  many 
of  whom  are  not  before  the  court  nor  properly 
represented  on  that  question.— Oirard  xmst 
Co.  V.  McKinl^-Lanning  Loan  ft  Trust  Co. 
(C.  C.)  180. 

Debenture  bondholders  of  a  loan  company 
held  entitled  to  intervene  in  insolvency  [»o- 
ceedings  against  the  company  to  contest  an 
application  by  a  trustee  holding  pledged  secu- 
rities for  leave  to  sell  the  same.— -Girard  Trust 
C6.  T.  McKinley-Lanning  Loan  ft  Trust  Co. 
(C.  C.)  180. 

An  agreement  mder  which  securities  were 
pledged  with  a  trustee  by  a  loan  ccHupany  to 
secure  its  debentures  construed,  and  held  not 
to  authorise  the  trustee  to  collect  or  sdl  the 
same  on  the  genial  insolvency  of  «the  com- 
pany and  wh«i  a  recover  had  been  appointed 
to  administer  its  assets.— Oirard  Trust  C6.  v. 
McKinley-Lanning  Loan  ft  Trust  Co.  (C.  C.) 
180. 

Application  of  the  receive  of  an  insolvent 
corporation  to  levy  assessment  on  unpaid  stock 
subscriptions  necessary  to  pay  debts  held  pre- 
mature.— Kirkpatrick  v.  American  Alkali  Oo. 
(O.  C.)  230. 

On  an  application  by  the  receiver  of  an 
insolvent  corporation  to  levy  an  assessment 
on  unpaid  subscriptions,  the  court  must  de- 
termine what  proportion  of  the  unpaid  sab- 
scriptions  will  probably  be  needed  to  meet  the 
liabilities.— Kirkpatrick  r.  American  Alkali  Co. 
(Q  C.)  230. 

f  4.     Consolidation* 

A  consolidation  of  corporations  under  and 
in  conformity  to  Rev.  St.  Mo.  1899,  S  1334^ 
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which  authorizes  the  consolidation  of  "any 
two  coiporations  ♦  ♦  ♦  whose  objects  and 
business  are  in  general  of  the  same  natnre," 
is  not  invalidated  by  the  fact  that  one  of  the 
constituent  corporations  was  itself  created  by 
a  prior  consolidation.-— Jones  v.  Missouri-Edi- 
son Electric  Ck>.  (G.  O.)  153. 

A  consolidation  of  corporations  under  Rey. 
St.  Mo.  1899,  §  1334.  operates  to  extinguish 
the  constituent  companies,  and  a  stockholder 
in  one  of  such  companies  cannot  maintain  a 
suit  based  on  the  theory  that  it  is  still  in 
existence,  and  where  the  relief  prayed  for 
must  be  enforced  through  such  company. — 
Jones  y.  Missouri-Edison  Electric  Go.  (G.  G.) 
153. 

{   6.    Foreign  oorporatlons. 

President  of  a  bank,  which  remitted  collec- 
tions to  a  foreign  building  and  loan  associa- 
tion, held  not  the  agent  of  the  association  for 
service  of  process.— Oooper  y.  Brazelton  (G.  G. 
A.)  476. 

The  failure  of  a  foreign  corporation  doing 
business  in  Pennsylvania  to  register  as  re- 
quired by  Act  April  22,  1874  (P.  L.  108),  can- 
not be  taken  advantage  of  by  the  corporation 
or  by  its  trustee  in  bankruptcy  to  avoid  its 
contracts  made  in  the  state. — In  re  Naylor 
Mfg.  Co.  (D.  O.)  206. 

CORPUS  DELICTI. 

Evidence  of,  see  "Griminal  Law,"  §  L 

COSTS. 

In  admiralty,  see  "Admiralty,"  §  5. 

In  bankruptcy,"  see  '^Bankruptcy,"  |  2. 

COUNTIES. 

8   1*    Property,  oontraots,  and  UabiUtles. 

A  comuiittee  of  a  county  board,  required  to 
report  plans  for  a  courthouse  on  April  1,  1903, 
held  without  power  to  extend  the  time  for  sub- 
mission ol  plans  by  architects  to  April  21, 1903. 
— Kinney  v.  Manitowoc  Gounty  (O.  C.  A.) 
491. 

Where  a  resolution  of  a  county  board  for  the 
construction  of  a  courthouse  contemplated  a 
building  the  cost  of  which  should  not  exceed 
$100,000,  a  committee  of  the  board  had  no 
authority  to  contract  for  plans  for  a  building 
to  cost  S100,000.  ''exclusive  of  heating  and 
plumbina.*' — Kinney  y.  Manitowoc  Gounty  (O. 
C.  A.)  491. 

A  committee  of  a  county  board  held  not  au- 
thorized to  decide  to  erect  a  courthouse,  nor  to 
order  working  plans  and  specifications,  but^ 
only  preliminary  plans  for  the  information  of 
the  board. — Kinney  y.  Manitowoc  Gounty  (G 
C.  A.)  491. 

Plans  and  specifications  furnished  for  the 
construction  of  a  courthouse  held  not  to  con- 
stitute a  sufflcient  compliance  with  a  contract 
therefor  to  entitle  plaintiffs  to  recover  thereon. 
— Kinney  v.  Manitowoc  Gounty  (G.  0.  A.)  491. 
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COURTS. 

Glerks,  see  "Glerks  of  Gourts.** 

Judges,  see  "Judges." 

Province  of  court  and  jury,  see  "Trial,"  |2. 

Removal  of  action  from  state  court  to  United 

States  court,  see  "Removal  of  Gauses." 
Review  of  decisions,  see  "Appeal  and  Error." 

Jurudiction  of  pariioular  aotiona,  proceedings, 
or  Muhjede, 

See  "Gancellation  of  Instruments,"  |  1. 
Gondemnation  proceedings,  see  "Eminent  Do- 
main," §  1. 

Special  Jurisdictions  and  proceedings  therein. 
See  "Equity,"  §  4. 

§    1.    Establislimeiity    oreanisatioii,    and 
procedure  im  seneraL 

Judges  in  the  same  court  should  not  overrule 
the  decisions  of  each  other,  except  for  the  most 
cogent  reasons. — ^Boatmen's  Bank  of  St.  Louis 
v.  Fritzlen  (G.  G.  A)  650. 

S   8.    United  States  oonrts— Jvrisdiotion 
and  powers  in  general. 

Act  Gong.  June  30,  1876.  c.  156,'  §  2,  19 
Stat.  63  [U.  S.  Gomp.  St.  IdOl,  p.  3509],  con- 
ferring federal  jurisdiction  in  suits  in  the  na- 
ture of  a  creditors'  bill  against  a  national  bank- 
ing association,  held  not  repealed  by  Act  Gong. 
July  12,  1882,  c  290,  }  4,  22  Stat.  163  [U.  S. 
Gomp.  St.  1901,  p.  3458],  nor  by  Act  Gong. 
Aug.  13,  1888,  c.  &6,  §  4,  25  Stat  436rU.  S. 
Gomp.  St  1901,  p.  514].— George  v.  Wallace 
(G.  C.  A.)  286;  Brownlee  v.  Same,  Id.;  Mors- 
man  v.  Same,  Id.;  Poppleton  v.  Same,  Id.; 
Morton  v.  Same,  Id.;  McGague  Inv.  Go.  v. 
Same,  Id. 

A  suit  by  an  assignee  of  a  nonnegotiable 
note  of  a  national  bank  held  properly  brought 
in  the  federal  Circuit  Court  under  Act  Gong. 
June  30,  1876.  c.  156,  §  2,  19  Stat  63  [U.  S. 
Gomp.  St  1901,  p.  3509]  in  so  far  as  it  was 
sought  thereby  to  enforce  the  liability  of  stock- 
holders of  such  bank. — George  y.  Wallace  (G. 
G.  A.)  286;  Brownlee  v.  Same,  Id.:  Morsman 
y.  Same,  Id.;  Poppleton  y.  Same,  Id.:  Morton 
y.  Same,  Id.;    McGague  Inv.  Go.  v.  Same,  Id. 

The  national  courts  inf^or  to  the  Supreme 
Court  can  exercise  such  jurisdiction  and  powers 
only  as  are  expressly  conferred  on  them  by 
Congress. — United  States  v.  Barrett  (0.  G.)  189. 

8   3.    — —  Jvrisdiotion  dependent  on  na- 
ture of  subject-matter. 

A  suit  which  may  be  brought  in  a  federal 
Circuit  Court  by  or  against  a  citizen  of  a 
state,  because  arising  under  the  laws  of  the 
United  States,  may  for  that  reason  be  brought 
in  such  court  by  or  against  a  national  bank 
located  in  the  same  state,  notwithstanding  Act 
Cong.  July  12,  1882,  c.  290,  J  4.  22  Stat  163 
rU.  S.  Gomp.  St.  1901,  p.  fesS].— George  v. 
Wallace  (G.  G.  A.)  286;  Brownlee  y.  Same, 
Id.;  Morsman  y.  Same,  Id.;  Poppleton  y. 
Same,  Id.;  Morton  v.  Same,  Id;  McGague  Inv. 
Go.  y.  Same,  Id. 

A  suit  against  an  insolvent  national  bank  in 
voluntary  fiquidation,  to  enforce  a  specific  lien. 
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or  to  judicially  administer  a  contract  or  re- 
sulting trust  arising  from  the  insolvency  or 
liquidation  proceedings,  held  maintainable  in 
the  federal  court,  under  Act  Cong.  Aug.  13, 
1888,  c.  866,  55  1,  4.  25  Stat  434,  4367u.  S. 
Comn.  St.  1901,  p.  514].— George  ▼.  Wallace 
(O.  0.  A.)  286;  Browulee  v.  Same,  Id.;  Mora- 
man  V.  Same,  Id.:  Poppleton  v.  Same.  Id.; 
Morton  v.  Same,  Id.;  McCagne  Inr.  Co.  r. 
Same,  Id. 

Where  the  statement  of  a  claim  in  a  federal 
court  disclosed  neither  diverse  citizenship  nor  a 
federal  question,  a  mere  allegation  that  defend- 
ants were  liable  under  Rev.  St  55  1979.  1980 
[U.  S.  Comp.  St  1901,  p.  1262],  held  insufficient 
to  establish  federal  jurisdiction. — United  States 
V.  Bell  (C.  0.  A.)  336. 

5  4*  ^—  Jnrlsdiotlon  dependent  on  oit- 
isenaliip,  reaidenoe,  or  oliaraoier 
of  partlea. 

Where  a  nonnegotiable-  note,  executed  by  one 
national  bank  to  another,  both  citizens  of  Ne- 
braska, was  assigned  to  a  citizen  of  another 
state,  he  was  not  entitled  to  maintain  suit 
thereon  in  the  federal  courts,  on  the  ground  of 
diversity  of  citizenship. — George  v.  Wallace 
(0.  C.  A.)  286;  Brownlee  v.  Same,  Id.;  Mors- 
man  v.  Same,  Id.;  Poppleton  y.  Same,  Id.; 
Morton  v.  Same.  Id.;  McQague  Inv.  Co.  y. 
Same,  Id. 

Under  Const  Mich.  art.  15,  5  11>  a  partner- 
ship created  under  2  Comp.  Laws  Mich.  pp. 
1883,  1888,  as  amended  by  Pub.  Acts  1903,  pp. 
398-404,  held  not  a  corporation  having  citizen- 
ship, for  the  purpose  of  federal  jurisdiction,  in 
a  state  where  it  was  created,  independent  of 
the  individuals  comprising  it. — Fred  Macey  Co. 
V.  Macey  (C.  O.  A.)  725. 

An  action  on  the  bond  of  a  government  con- 
tractor, brought  under  Act  Aug.  13,  1894,  c 
280,  2^  Stat.  278  [U.  S.  Oomp.  St.  1901,  p. 
2523].  in  the  name  of  the  United  States  for 
the  use  of  a  materialman,  is  not  one  in  which 
the  United  States  is  plaintiff  or  petitioner, 
within  the  meaning  of  Judiciary  Act  Aug.  13, 
1888,  c.  866.  5  1,^  Stat.  433  [U.  S.  Comp.  St 
1901,  p.  508],  and  a  federal  court  is  without 
jurisdiction  unless  the  requisite  diversity  of 
citizenship  and  amount  in  controversy  are 
shown.— United  States  v.  Barrett  (C.  O.)  189. 

The  Circuit  Court  has  no  jurisdiction  over 
an  action  for  injuries  brought  against  a  do- 
mestic and  a  foreign  corporation,  where  there 
is  any  ground  to  claim  a  right  of  action  against 
the  domestic  corporation. — Keller  v.  Kansas 
City.  St  L.  &  O.  R.  Co.  (O.  C.)  202;  Harmon 
V.  Louisiana  &  M.  R.  R.  Co.,  Id. 

A  declaration  in  an  action  by  a  partnership 
created  under  Comp.  Laws  Mich.  1897,  c.  160, 
§5  6079,  6089,  held  to  sufficiently  charge  the 
citizenship  of  the  persons  composing  the  firm 
to  confer  jurisdiction. — Derk  P.  Yonkerman 
Co.  V.  Charles  H.  Fuller's  Advertising  Agency 
(O.  C.)  613. 

5  6.  — —  Prooednro,  and  adoption  of 
praotloe  of  atato  oonrta. 

The  making  of  special  findings  by  a  federal 
Circuit  Court  on  waiver  of  a  jury,  held  gov- 


erned by  Rev.  St.  55  649,  700.— Joneii  t.  United 
States  (C.  C.  A.)  518. 

The  federal  courts  will  permit  amendments  of 
pleadings  by  correction  of  jurisdictional,  as  well 
as  other,  averments. — In  re  Plymouth  Cordage 
Co.  (C.  O.  A.)  1000. 

The  federal  conformity  statute  (Rot.  St  f 
914  [U.  8.  Comp.  St  1901,  p.  684])  does  not 
require  a  federal  court  in  Connecticut  to  deviate 
from  its  established  practice  in  aervins  process 
In  an  action  against  a  town,  and  to  follow 
Gen.  St  Conn.  1902,  fi  571,  which  reqnires  the 
service  of  copies  of  the  process,  including  the 
declaration  or  complaint  duly  attested  by  the 
officer. — Bison  r.  Town  oC  Waterford  (C.  O.) 
247. 

Where  a  party  to  a  suit  in  a  federal  court 
applied  to  take  depositions  under  Rev.  St  5  863 
[UT  S.  Comp.  St  1901,  p.  661],  he  was  not 
bound  by  Act  Cong.  March  9,  1892,  c.  14,  27 
Stat  7  [U.  8.  Comp.  St.  1901,  p.  064],  to  take 
the  same  orally  before  an  authority  named  in 
the  notice,  but  was  entitled  to  take  the  same 
in  the  mode  prescribed  by  the  laws  of  the  state 
in  which  the  court  was  held. — Magone  y.  Colo- 
rado Smelting  &  Mining  Co.  (C.  C.)  846. 

An  affidavit  merely  alleging  that  witnessp^* 
lived  more  than  a  hnndred  miles  from  the  place 
of  the  trial  of  the  action  held  insufficient  for 
the  issuance  of  a  dedimus  to  take  deposition;:, 
under  Rev.  St  5  866  fU.  8.  Comp.  St  1901, 
p.  6631. — Magone  v.  Colorado  Smelting  &  Min- 
ing Co.  (C.  C.)  846. 

Act  Cong.  March  9.  1892,  c.  14.  27  Stat  7 
[U.  S.  Comp.  St  1901,  p.  664],  authorizing  the 
taking  of  depositions  in  the  mode  prescribed  bj 
state  laws,  held  not  to  restrict  or  enlarge  the 
grounds  for  taking  depositions,  prescribed  bj 
Rev.  St  U.  S.  55  863,  866  [U.  S.  Comp.  St 
1901,  pp.  661,  663]. — Magone  v.  Colorado  Smelt- 
ing &  Mining  Co.  (C.  C.)  846. 

5  6.    "— -  Stato  laws  as  rales  of  dooisloa. 

In  determining  the  validity  of  a  chattel  mort- 
gage in  bankruptcy  proceedings,  the  federal 
court  will  follow  decisions  of  the  state  in  which 
the  transaction  occurred. — In  re  First  Nat 
Bank  (C.  C.  A.)  .62. 

The  federal  courts,  in  determining  the  valid- 
ity of  a  legislative  act  under  which  municipal 
bonds  in  suit  were  issued  under  the  state  Con- 
stitution, will  follow  the  construction  placed 
upoa  the  Constitution  by  the  highest  court  of 
the  state  at  the  time  the  bonds  were  issued  and 
sold.— Rees  v.  Olmsted  (C.  C.  A.)  296. 

Act  Ohio  March  21,  1894  (91  Ohio  Laws,  p. 
543),  authorizing  road  improvements  in  districts 
of  counties  having  a  certain  population  and  the 
issuance  of  bonds  therefor,  is  not  invalid,  under 
Const  Ohio,  art  2,  5  26,  as  a  *'law  of  a  gen- 
eral nature'*  not  uniform  in  its  operation,  as 
such  provision  was  construed  by  the  Supreme 
Court  of  the  state  at  the  time  of  its  passage, 
and  bonds  issued  in  conformity  thereto  are  valid 
and  enforceable. — Rees  v.  Olmsted  (C.  C.  A.) 
296. 

A  federal  court  is  not  bound  to  follow  the 
construction  placed  upon  a  state  statute  by  the 
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local  courts  In  a  snit  inyolying  rights  under 
such  statute  whidi  accrued  prior  to  such  con- 
struction.— Wicomico  County  Com'n  y.  Ban- 
croft (C.  O.  A.)  977. 

I  7.    —  Olreiiit  oourts  of  a^ppeals. 

The  granting  of  a  preliminary  injunction  rests 
in  the  sound  judicial  discretion  of  a  Circuit 
Court,  and,  while  its  order  granting  such  in- 
junction is  reviewable^  it  will  not  be  disturbed 
on  appeal,  unless  it  is  Tiolative  of  the  rules 
of  equity  that  hare  been  established  for  the 

Saidanoe  of  its  discretion.  —  Lehman  ▼.  Gra- 
am  (C.  C.  A.)  39. 

Exceptions  to  a  refusal  to  set  aside  the  ver- 
dict present  no  question  reviewable  in  the 
Circuit  Court  of  Appeals. — Foster  v.  Murphy 
A  Co.  (C.  a  A.)  47. 

A  Circuit  Court  of  Appeals  is  without  power 
to  dismiss  an  appeal  on  motion  of  the  appel- 
lant, and  to  remand  the  ca^e  to  the  court  be- 
low, with  directions  to  permit  the  amendment 
of  a  pleading,  on  a  showing  that  facte  were  in- 
advertently omitted  therefrom,  which  was  not 
known  to  appellant  until  after  the  appeal  was 
taken.— Strand  v.  Griffith  (C.  C.  A.)  739. 

t  8*     Oomourrent  and    eonfliotins   iurls- 
dietion,  and  eomity. 

Rev.  St.  I  720  [U.  S.  Comp.  St  1901,  p.  681], 
does  not  prevent  a  federal  court,  in  a  suit 
otherwise  within  Its  jurisdiction,  from  grant- 
ing relief  aganist  a  judgment  of  a  state  court 
obtained  by  fraud  or  on  other  equitable 
^unds,  nor  from  granting  a  preliminary  in- 
junction to  prevent  the  enforcement  of  such 
judgment  by  execution  or  othervHse. — Lehman 
V.  Graham  (C.  0.  A.)  89. 

A  court  which  has  the  actual  custody  of  prop- 
erty to  which  another  court  of  concurrent  juris- 
diction has  a  superior  right  may  retain  the 
property  until  the  latter  court  requests  posses- 
sion.— Boatmen's  Bank  of  St.  Louis  ▼.  Fritzlen 
<C.  C.  A.)  650. 

Wherever  one  court  secures  the  custody  of 
specific  property,  the  object  of  a  suit  in  another 
court,  the  latter  action  should  proceed  until  the 
custody  of  the  property  is  required,  and  then 
be  stayed  until  the  proceedings  in  the  court 
which  has  obtained  the  prior  custody  are  con- 
cluded.—Boatmen's  Bank  of  St  Loui«  T.  Fritz- 
len (C.  O.  A.)  650. 

COVERTURE. 

See  "Husband  and  Wife.'* 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  S  3. 

CREDITORS. 

See  "Bankruptcy,"  U  4-9. 

Remedies   against  surety,  see  "Princfpal  and 

Surety,"  |  3. 
Rights  as  to  chattel  mortgage  lay  debtor,  see 

'MGhattel  Mortgages,"  S  £ 


CREDITORS'  SUIT. 

Jurisdiction  of  federal  courts,  see  "Courts,"  S  2. 

CRIMINAL  LAW. 

Competency  of  witnesses,  see  "Witnesses,"  (  1. 
Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Particular  offenses. 
See  "Conspiracy,"  §  1;   "Larceny";  "Perjury." 
Against  postal  laws,  see  "Post  Office,"  {  1. 

i    1*    Eridenee. 

It  is  now  the  well-settled  rule  that  in  all  crim- 
inal cases  the  corpus  delicti,  as  well  as  that  de- 
fendant committed  the  crime,  may  be  proved  by 
circumstantial  evidence.  —  Dimmick  v.  United 
States  (C.  C.  A.)  257. 

i   2.    THaL 

The  action  of  a  district  attorney  In  asking 
questions  calling  for  incompetent  testimony  hela 
not  misconduct  such  as  to  constitute  ground  for 
reversing  a  judgment  of  conviction. — Dimmick 
▼.  United  States  (C.  C.  A.)  257. 

Instructions  upon  circumstantial  evidence  in 
a  criminal  prosecution  considered  and  approv- 
ed.—Dimmick  V.  United  States  (O.  C.  A.)  257. 

The  refusal  of  requests  for  instructions  is  not 
error,  where  the  court  in  the  charge  given  clear- 
ly and  correctly  covers  all  the  ^inciples  ap- 
plicable in  the  case. — Dimmick  ▼.  united  States 
fC.  C.  A.)  257. 

The  judge  of  a  federal  court  in  a  criminal 
case  is  not  warranted  in  instructing  the  jury 
that  they  should  ignore  evidence  offered  by  the 
defendant  as  to  the  possession  by  her  of  cer- 
tain powers  of  mental  healing,  because  it  was 
contrarv  to  well-established  laws  of  nature; 
the  weight  and  credibility  of  the  evidence,  if 
admissible,  being  for  the  jury. — Post  v.  United 
SUtes  (C.  C.  A.y  1,  1022. 

{   8*    Appeal  and   error,  and.  certiorari* 

Where  counsel  for  defendant  in  a  criminal 
case  base  an  argument  to  the  jury  on  an  as- 
sumption of  facts  not  shown  by  the  evidence,  he 
cannot  assign  it  as  error  that  counsel  for  the 
prosecution,  in  answering  such  argument,  also 
goes  outside  the  record. — Dimmick  v.  United 
States  (C.  C.  A.)  257. 

An  appellate  court  in  a  criminal  case  cannot 
weigh  tne  evidence,  and  the  sole  question  for  its 
determination  thereon  is  whether  there  is  any 
legal  evidence  to  sustain  the  verdict. — ^Dimmick 
V.  United  Stetes  (C.  C.  A.)  257. 

Offers  of  evidence  bv  the  prosecution  with  re- 
spect to  prior  convictions  of  defendant  for  oth- 
er offenses  held  not  prejudicial  to  defendant's 
rights,  in  view  of  the  rulings  and  charge  of  the 
court. — ^Dimmick  ▼.  United  States  <C.  C  A.) 
257. 

The  admission  of  irrelevant  testimony  in  a 
criminal  case,  which  was  afterward  stricken 
out  on  motion  of  defendant's  counsel,  and  which 
the  jury  ^ere  Instructed  to  disregard,  was  not 
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prejudicial  error. — Dimmick  y.  United  States 
(C.  a  A.)  257. 

CUSTOMS  DUTIES. 

§   1.    Validity,  eonatmotionv  and  opera- 
tion of  enatomfl  laws  in  general* 

The  provision  in  section  3030,  Rev.  St.  [U. 
S.  Comp.  St  1901,  p.  1095],  for  "merchandise 
entitled  to  debenture,"  refers  to  merchandise 
in  a  customs  bonded  warehouse,  in  regard  to 
which  its  owner  or  the  importer  is  entitled  to  a 
certificate  showing  the  amount  of  duties  paid 
thereon  and  that  it  has  been  entered  for  ex- 
port.— W.  H.  Thomas  &  Son  Co.  y.  Bamett 
(O.  O.)  172. 

Under  Tariff  Act.  July  24,  1897,  c.  11,  {  2, 
Free  List,  par.  626,  30  Stat.  199  [U.  S.  Oomp. 
St  1901,  p.  1685],  paraffin  imported  from  Ger- 
many, where  it  was  manufactured  from  pe- 
troleum produced  in  Russia,  is  dutiable  at  a 
rate  equal  to  that  imposed  by  Russia  on  pe- 
troleum or  its  products  imported  from  the 
United  States. — United  States  y.  B.  F.  Down- 
ing &  Oo.  (G.  G.)  250. 

f  2.     Goods   rabjeot   to   duty,   xmto*   and 
amount. 

Broken  stereotype  plates  containing  85  per 
cent,  of  lead,  12  per  cent,  of  antimony,  ana  6 
per  cent  of  tin  and  copper,  held  not  to  be 
"types,  old,"  under  Tariff  Act  July  24,  1897,  c. 
11,  §  2,  Free  List,  par.  690,  30  Stat  104  [U.  S. 
Comp.  St  1901.  p.  1689],  but  to  be  classifiable 
as  **type  metal*'  under  section  1,  Schedule  C, 
par.  IW),  30  Stat.  151  [U.  S.  Comp.  St.  1901,  p. 
1645].— Sapery  v.  United  States  (O.  O.  A.)  332. 

Half  pearls,  so  called,  are  dutiable  by  simili- 
tude under  Tariff  Act  July  24,  1897,  c.  11,  8  1, 
Schedule  N,  par.  436,  30  Stat.  102  [U.  S.  Comp. 
St.  1901,  p.  1676].— United  States  y.  Hahn  (C. 
C.  A.)  3^9. 

Handmade  printing  paper  held  more  specif- 
ically provided  for  under  Tariff  Act  July  24, 
1897.  c  11,  §  1,  Schedule  M,  par.  396,  30  Stat 
187  [U.  S.  Comp.  St.  1901,  p.  1071],  as  printing 
paper,  than  as  handmade  paper,  under  para- 
graph 401,  30  Stat  189  [U.  S.  Comp.  St  1901, 
p.  1672].— United  States  y.  Miller,  Sloan  & 
Wright  (C.  C.  A.)  349. 

Held  that  certain  honestone  articles  used  for 
polishing  purposes  are  not  free  of  duty  as 
"hones,"  under  Tariff  Act  July  24,  1897,  c.  11, 
§  2.  Free  List,  par.  574,  30  Stat.  198  [U.  S. 
Comp.  St  1901,  p.  1GS4J,  but  are  dutiable  as 
unenumerated  manufactured  articles  under  sec- 
tion 6  of  said  act  (30  Stat  205  [U.  S.  Comp. 
St  1901.  p.  1693]).— R.  J.  Waddell  &  Co.  v. 
United  States  (C.  C.)  211. 

The  provision  for  "hones  and  whetstones,"  in 
Tariff  Act  July  24,  1897.  c.  11,  §  2,  Free 
List  par.  574,  30  i»tat  198  [U.  S.  Comp.  St 
1901,  p.  1684],  includes  only  articles  used  in 
sharpening  edged  instruments. — R.  J.  Waddell 
&  Oo.  y.  United  States  (0.  O.)  211. 

Tariff  Act  July  24,  1807.  c.  11,  §  1,  Schedule 
N,  par.  435,  30  Stat  192  [U.  S.  Comp.  St  1901, 
p.  1676],  for  'Imitations  ♦  ♦  ♦  of  precious 
stones    •    •    •    not  exceeding  an  inch  in  di- 


mensions," contemplates  the  measurement  of 
any  single  dimension. — ^Albert  Lorsch  &  Coi  v. 
United  St&teB  (C.  C.)  214. 

Rock-crystal  intaglios,  painted,  are  dutiable 
under  the  provision  in  Tariff  Act  July  24,  1897, 
c.  11,  S  1,  Schedule  N,  par.  435,  30  Stat.  192 
[U.  S.  Comp.  St  1901,  p.  1676],  for  "precioui 
stones  advanced  *  ♦  ♦  by  cleaving,  split- 
ting cutting,  or  other  process,"  and  not  under 
paragraph  115  of  said  act-  (Schedule  B.  30 
Stat  159  [U.  S.  Comp.  St  1901,  p.  1636]), 
as  manufactures  of  rock  crystal,  not  specially 

Provided  for. — Benedict  &  Warner  ▼.   United 
tates  (O.  a)  242. 

Lentiscum  or  lentiscus,  being  the  leayes  or 
stems  of  the  pistacia  lentiscus,  or  mastic  tree, 
finely  pulverized,  is  within  tlie  provision  in 
Tariff  Act  July  24,  1897.  c  11.  (  2,  Free  List 
par.  482,  30  Stat  195  [U.  S.  Comp.  St  1901, 
p.  1680],  for  ''articles  in  a  crude  state  used  in 
dyeing  or  tanning." — Leber  &  Meyer  y.  United 
States  (C.  C.)  243. 

Articles  used  in  dyeing  or  tanning  are  not 
"drugs,"  under  Tariff  Act  July  24,  1897,  e. 
^i  i  1»  Schedule  A,  par.  20,  30  Stat  152 
[U.  S.  Oomp.  St  1901,  p.  1628],  and  paragraph 
548,  Free  List,  30  Stat  197  fU.  S.  Comp.  Sl 
1901,  p.  1683].— Leber  &  Meyer  y.  United 
States  (C.  C)  243. 

Fruit  in  sj^Irits  is  not  dutiable  as  "fruits  pre- 
served in  sirup,"  under  Tariff  Act  Aug.  27. 
1894,  c.  349,  §1,  Schedule  6,  par.  218,  28  Stat 
524,  but  as  unenumerated  manufactured  articles 
under  section  3  of  said  act  (28  Stat  547). — Reiss 
&  Brady  y.  United  States  (G.  O.)  248. 

Certain  "rhinestones,"  composed  chiefly  of 
paste,  used  for  decorating  women's  outer  ap- 
parel, are  dutiable  as  manufactures  of  paste 
not  specially  provided  for,  under  tariff  act  of 
July  24,  1SH)7.  c.  11,  8  1,  Schedule  B.  par.  112. 
30  Stat  158  [U.  S.  Comp.  St  1901,  p.  1635], 
and  not  as  "buttons  made  of  glass,"  under 
paragraph  414  of  said  act  (Schedule  N,  30  Stat 
190  lU.  S.  Comp.  St.  1901,  p.  1674]).— B.  Blu- 
menthal  &  Co.  y.  United  States  (C.  C.)  254. 

Watchman's  time  detectors,  containing  a  dock 
mechanism  or  time  indicator,  are  dutiable  un- 
der the  provision  for  "watch  movements 
whether  imported  in  cases  or  not"  in  Tariff 
Act  July  24,  1897,  c.  11.  §  1.  Schedule  C.  par. 
191.  30  Stat  166  [U.  S.  Oomp.  St  1901,  p. 
1(>45].  —  Ilensel,  Bruckmann  &  Lorbacher  v. 
United  States  (G.  O.)  255. 

Wheat  injured  by  frost  to  such  an  extent  as 
to  reduce  it  to  a  low  grade,  or  to  "no  grade,** 
but  which  can  still  be  used  for  seed  and  for 
making  flour,  is  dutiable  as  "wheat"  under 
Tariff  Act  July  24,  1897,  c.  IL  S  1,  Schedule  G, 
par.  234,  30  Stat  170  [U.  S.  (Jomp.  St  1901,  p. 
1649],  and  not  as  a  nonenumerated  unmanufac- 
tured article,  under  section  6,  30  Stat  205  [U. 
S.  Conap.  St  1901,  p.  1693].— United  States  v. 
W.  P.  Devereux  Co.  (C.  G.)  42a 

Held,  that  crude  featheip  for  ornamental  pur- 
poses, which  need  to  be  manufactured  before  be- 
coming suitable  for  such  purposes,  are  dutiable 
as  "crude"  feathers,  and  not  as  "ornamental" 
feathers,  under  Tariff  Act  July  24,  1897^  c  11, 
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f  1,  Schedule  N,  par.  425,  30  Stat.  191  [U.  S. 
Comp.  St.  1901,  p.  1675].— Brodie  v.  United 
States  (O.  C.)  914;   Spero  v.  Same  (0.  O.)  915. 

Crude  ornamental  eagle  and  condor  quills* 
needing  further  treatment  before  becoming  suit- 
able for  ornamental  purposes,  are  dutiable  as 
crude  feathers,  and  not  as  ornamental  feathers, 
under  Tariff  Act.  July  24,  1897,  a  11,  I  1, 
Schedule  N,  par.  425,  30  Stat.  191  \V.  S.  Comp. 
St.  1901,  p.  1675].— Brodie  v.  Unitpd  States  (C. 
0.)  914;   Spero  t.  Same  (O.  0.)  915. 

Slides  or  buckles  of  metal,  made  to  imitate 
precious  stones  and  precious  metals,  and  used 
in  ornamenting  slippers,  held  not  to  be  ''arti- 
cles commonly  known  as  jeweliT»"  under  Tariff 
Act  July  24,  1897,  c.  11,  §  1,  Schedule  N,  par. 
434,  30  Stat.  192  [U.  S.  Comp.  St.  1901,  p. 
367G1,  but  to  be  dutiable  as  manufactures  of 
metal  not  specially  provided  for,  under  para- 
graph 193  of  said  act  (Schedule  C,  30  Stat.  167 
fU.  S.  Comp.  St  1901,  p.  1645]).— B.  H.  Bailey 
A  Co.  V.  United  States  (C.  C.)  917. 

Fish  roe,  or  caviar,  in  tin  packages,  is  duti- 
able as  fish  in  tins,  under  Tariflf  Act  July  24, 
1897.  c  11,  §  1,  Schedule  G,  par.  258,  30  Stat 
171  [U.  S.  Comp.  St  1901,  p.  1650],  by  virtue 
of  the  similitude  clause  in  section  7  of  said  act 
(30  Stat  205  [U.  S.  Comp.  St  1901,  p.  1693]). 
— Menzel  &  Co.  v.  United  States  (0.  O.)  918; 
Meyer  &  Lange  v.  Same,  Id. ;  Weber  y.  Same, 
Id. 

Cotton  strips  intended  to  be  used  for  shoe 
labels,  after  oeing  cut  appropriately,  are  not 
within  the  provision  in  Tariff  Act  July  24,  1897, 
c.  11,  §  1,  Schedule  I,  par.  320,  30  Stat.  179 
[U.  S.  Comp.  St  1901.  p.  1661],  for  "labels  for 
garments." — Herzog  v.   United   States   (C.   C.) 

I  3.    Entry     and     appraisal     of     soods, 
bonds,   and   -warehonses. 

Under  section  3030,  Rev.  St.  [U.  S.  Comp. 
St.  1901,  p.  1995],  merchandise  in  customs  bond- 
ed warehouses  may  not  be  transferred  from  the 
original  packages  for  safety  or  preservation, 
unless  entered  for  export. — W.  H.  Thomas  & 
Son  Co.  V.  Bamett  (C.  C.)  172. 

Where  an  importer  of  unennmerated  mer- 
chandise wishes  to  contend  that  it  should  be 
assessed  at  the  rate  appl'  at- 
ed  article,  by  virtue  of  1  ide 
clause  in  Tariff  Act  A  28 
Stat  547,  he  refers  to  ng 
to  the  enumerated  articl  he 
sufficient,  under  Custom  LCt 
June  10,  1890.  c.  407.  §  U. 
S.  Comp.  St  1901.  p.  tes 
y.  Dear  berg  Bros.  (C.  O.) 

A  protest  claiming  a  refund  on  skins  weigh- 
ing less  than  12  pounds  each,  which  is  the 
dividing  line  between  hides  and  skins,  held  to 
satisfy  the  requirements  for  protests  in  Customs 
Administrative  Act  June  10,  1890.  c.  407,  {  14. 
26  Stat.  337  [U,  S.  Comp.  St  1901,  p.  1933]. 
and  to  be  sufficient  as  a  claim  for  fr^  entry 
under  Tariff  Act  July  24,  1897.  c  11,  |  2,  Free 
List,  par.  664.  30  Stat  201  [tJ.  S.  Comp.  St, 
1901,  p.  1688],  relating  to  skins.-— Helmrath  v. 
United  States  (G.  C.)  912. 


Certain  evidence  as  to  manner  of  separation 
of  skins  from  a  mixed  importation  of  hides  and 
skins  held  to  justify  the  finding  that  the  pieces 
separated  as  skins  were  in  fact  skins. — Helm- 
rath  V.  United  States  (C.  C.)  912. 

The  duty  "per  square  foot"  provided  on  rugs 
in  Tariflf  Act  July  24,  1897,  c.  11.  J  1,  Schedule 
K,  par.  379.  30  Stat.  185  [U.  S.  Comp.  St. 
1901,  p.  1668]  should  be  based  on  the  entire 
area  of  the  rug.  including  the  salvage. — Fritz  & 
La  Rue  v.  United  States  (C.  C.)  916;  W.  &  J. 
Sloane  ▼.  United  States.  Id. 

DAMAGES. 

Expert  testimony,  see  "Evidence."  {  6* 
For  collision,  see  "Collision."  §  6. 
For  fraud,  see  "Fraud,"  §  2. 

I   1.    Oronnds  and  subjects  of  eompen>i 
satory   damages. 

Mortification  and  distress  of  mind,  in  con- 
templation of  the  crippled  condition,  held  too 
remote  to  constitute  an  element  of  damage  in 
an  action  for  personal  injury. — Southern  Pac. 
Co.  V.  Hetzer  (C.  C.  A.)  272. 

In  action  for  personal  injury,  plaintiff  may 
recover  for  bodily  suffering  and  mental  pain. — 
Southern  Paa  Co.  v.  Hetzer  (C.  O.  A.)  272. 

i  2.    Measnre  of  damaees. 

The  measure  of  damages  recoverable  by  a  de- 
fendant by  way  of  recoupment  in  an  action  for 
the  contract  price  of  certain  bridges,  because  of 
plaintiffs*  delay  in  their  completion,  stated. — 
American  Bridge  Co.  v.  Camden  Interstate  Ry. 
Co.  (C.  C.  A.)  323. 

A  longshoreman,  injured  by  the  negligence  of 
a  barge  winchman,  held  entitled  to  a  decree 
against  the  barge  for  $1,750. — ^The  City  of  San 
Antonio  (D.  C.)  879. 

DEATH. 

Caused  by  electricity,  see  "Electricity.'* 

§   1.     Aotions  for  oansin|^  deatli. 

What  deceased  spent  on  his  family  held  eri- 
deuce  of  his  earning  capacity,  in  the  absence  of 
better  evidence. — Memphis  Consol.  Gas  &  Elec- 
tric Co.  V.  Letson  (C.  C.  A.)  969. 

An  instruction  in  an  action  for  the  damages 
to  wife  and  children  from  death  of  deceased 
held  proper  as  to  the  elements  to  be  considered 
under  the  Tennessee  statutes,  as  construed  bv 
the  Supreme  Court. — Memphis  Consol.  Gas  & 
Electric  Co.  y.  Letson  (G.  O.  A.)  969. 

DEBTOR  AND  CREDITOR. 

See  "Bankruptcy." 

DECEDENTS. 

Estates,  see  "Executors  and  Admlnistraton.'* 

DECEIT. 

See  "BVaud,** 
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DECREE. 

IB  adnirmltr,  Me  "Adminltr."  I  S. 

DEDICATION. 

I   1.    Hatwe  amd  yequiflite*. 

Facts  held  insuffideDt  to  show  a  dedication 
of  certain  outlying  property  adjacent  to  a 
town,  rendering  it  subject  to  a  highway  ease- 
ment— Pitcaim  ▼.  Town  of  Chester  {(X  O.) 
587. 

DEEDS. 

Cancelation,  see  "Cancellation  of  Instruments.'' 
Of  trust,  see  "Mortgages." 

I    1.    Flemdliic  And  e¥id«mee* 

In  a  suit  to  set  aside  a  deed  of  complainant's 
interest  in  her  brother's  estate,  evidence  held 
insufficient  to  establish  that  complainant  was  in- 
duced to  execute  the  deed  by  fraudulent  repre- 
sentations.— ^Fowler  v.  Fowler  (O.  O.)  405. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  (  !» 

DELAY. 

In  discharging  yessel,  see  "Shipping,"  {  6. 

DELIVERY. 

Of  goods  sold,  see  "Sales,"  |  & 

DEMURRAGE. 

Ses  "Shipping,"  {  6. 

For  detention  of  vessel  for  repairs  for  injuries 

from  collision,  see  "Collision, '  §  6. 
Maritime  lien  for,  see  ''Maritime  Liens,"  {  2. 


In  pleading, 


DEMURRER. 

lee  "Equity,"  {  2. 

DEPOSITIONS. 


See  "Witnesses." 

In  equity,  see  "Equity,"  S  8. 

In  federal  courts,  see  "Courts," 


S5. 


A  general  objection  to  a  question  asked  a 
witness,  on  the  talcing  of  his  deposition,  as 
immaterial  and  irrelevant,  without  stating  any 
specific  ground,  was  properly  overruled. — ^Tezas 
£  p.  Ry.  Co.  T.  Coutourie  (C.  C.  A.)  465. 

DESCENT  AND  DISTRIBUTION. 

See  "Executors  and  Administrators";    "Home- 
stead," S8;   "Wills." 


DESCRIPTION. 

Names  of  tedividnals,  see  "Namei.* 

DEVISES. 

See  "WHU- 

DILATORY  PLEAS. 

See  "Pleading,"  {  2L 

DILIGENCE 

Of  party  asking  relief,  see  "Specific  Perform- 
ance," S  1. 

DIRECTING  VERDICT. 

In  dril  •ctiona,  aea  '"TriaL" 

DIRECTORS. 

Of  corporation,  see  "Corporationa,"  |  Z 

DISCHARGL 

From  indebtedness,   see   "Bankraptcj**"   I   10: 

"Compromise  and  Settlement" 
From  liability  as  guarantor,  see  "Guaranty,"  S  1. 
From   liability   as  surety,   see  "Principal   and 

Surety,"  |  2. 

DISCLAIMER. 

Affecting  daim  of  patent,  see  "Patents,"  |  6l 

DISCRETION  OF  COURT. 

Amendment  of  pleading,  see  "Pleading,"  |  4. 
Review  in  civil  actions,  see  "Appeal  and  Er- 
ror," S  5. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  cause  removed  from  state  court, 

see  "Removal  of  Causes,"  |  6. 
Dismissal    of   proceedings   in   bankruptcj,    see 

"Bankruptcy,^'  S  2. 
Dismissal  of  suit  in  equity,  see  "Equity,**  |  4. 

DISSOLUTION. 

Of  partnership,  see  "Partnership,"  {  L 

DISTRIBUTION. 

Of  estate  of  bankrupt,  see  "Bankruptcy,"  {  9. 

DISTRICT  AND  PROSECUTING  AT- 
TORNEYS. 

Conduct  at  trial,  ae«  "Criminal  Lav,"  |  Z 
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DIVERSE  CITIZENSHIP. 

Ground  of  jnrisdiction  of  United  States  courts, 
see  "Ck>urt8/'  {  4;   "RemoTal  of  GaoBes,"  |  Z 

DIVERSION. 

Of  water,  see  "Waters  and  Water  Oourses.** 

DIVIDENDS. 

On  corporate  stock,  see  "Corporations,"  {  1. 

DOCUMENTS. 

As  sTidenoe  in  civil  actions,  see  *'Byidence/'  |  8. 

DOMICILE. 

Residence     as    ground     of    Jurisdiction,    see 
"Courts,"  t  4. 

DUTIES. 

Customs  duties,  see  "Customs  Duties.** 
Excise  dudes,  see  "Internal  Reyenueb" 

EASEMENTS. 

Sm  "Dedication." 

EJECTION. 

Of  passenger,  see  "Carriers,"  |  8. 

ELECTION. 

Between  counts  in  pleading,  see  "Pleading,"  |  5. 
Of  trustee  in  bankruptcy,  see  "Bankruptcy,"  §  4. 

ELECTRICITY. 

The  kind  of  a  cord  with  which  an  electric 
light  in  a  house  was  connected  held  immaterial 
on  the  Questiou  of  contributory  negligence, 
the  customer  being  killed  in  turning  on  the 
light. — Memphis  Consol.  Gas  &  Electric  Co.  y. 
Letson  (C.  (3.  A.)  969. 

An  inference  of  negligence  held  inferable  by 
the  jury  from  the  killing  of  a  customer  of  an 
electric  light  company  by  the  crossins  of  the 
primary  and  secondary  wires. — ^Memphis 
Consol.  Oas  &  Electric  Co.  r.  Letson  (C.  0.  A.) 
0G9. 

EMINENT  DOMAIN. 

f   !•    Prooeedlnss  to  take  property  and 
assess  compensatioii* 

An  order  requiring  condemnation  proceedings 
against  the  receiyer  of  a  railroad  appointed  in 
the  federal  court  to  be  brought  in  such  court 
held  not  an  interference  with  the  staters  right 
of  eminent  domain. — Buckhannon  &  N.  R*  Co. 
y.  Dayis  (a  a  A.)  707. 


EMPLOYES. 

See  "Master  and  Seryant" 

ENTRY. 

Of  imported  gooda,  see  "Customs  Dnties,"  |  S. 

EQUITABLE  ESTOPPEL 

See  "Estoppel,"  {  1. 

EQUITY. 

Equitable  estoppel,  see  "Estoppel,"  S  1. 

Laches  in  suing  to  establish  trust,  see  'Trusts," 

8  1. 
Laches  in  suins  to  restrain  unfair  competition, 

see  "Trade-Marks  and  Trade-Names,"  §  2. 

Partioular  svi^ecta  cf  equitable  jurMicMoii  and 
equitable  remedies. 

See  "Cancellation  of  Instruments";  "Injunc- 
tion"; "Interpleader'* ;  "Receiyers";  '^Spe- 
dfic  Performance" ;   ''Trusts." 

Compelling  conyeyaace  of  public  land,  see  "Pub- 
lic Lands,"  {  1. 


Suits  for  infringement  of  patents, ; 


Tatente," 
8    1.    Jvrlsdietioii,  priaoiples*  and  max- 


Under  Const.  U.  S.  Amend.  7,  and  Rey.  St 
8  723  [U.  S.  Comp.  St  1901,  p.  583],  a  federal 
court  has  no  jurisdiction  in  equity  where  com- 
plainant has  a  complete  remedy  at  law. — Indian 
Land  &  Trust  Co.  y.  Shoenfelt  (0.  C.  A.)  484. 

The  maxim  bf  equity  that  a  complainant 
must  come  into  court  with  clean  hands  nas  ref- 
erence to  fraud  or  misconduct  on  the  part  of 
complainant  in  regard  to  the  transaction  which 
is  the  subject  of  controversy. — Knapp  y.  S.  Jar- 
yis  Adams  Co.  {C  C.  A.)  1008;  Bossert  y.  Same 
(C.  C.  A-)  1015. 

6  2.    PleadiBS. 

A  bill  oy  one  or  more  creditors  of  a  national 
bank,  on  behalf  of  all,  to  obtain  a  complete  ju- 
dicial administration  of  its  affairs,  etc..  held 
not  multifarious. — (George  y.  Wallace  (C.  C. 
A.)  286 ;  Brownlee  v.  Same,  Id. ;  Morsman  y. 
Same,  Id.;  Poppleton  y.  Same,  Id.;  Morton  y. 
Same,  Id. ;   McCague  Iny.  Co.  y.  Same,  Id. 

Where  It  is  manifest  on  the  face  of  a  bill  that 
it  presents  two  causes  of  action,  the  defense  of 
multifariousness  can  be  taken  by  a  general  de- 
murrer.— Emmons  y.  National  Mut  Bldg.  ft 
Loan  Ass'n  (C.  C.  A.)  689. 

A  bill  by  a  borrowing  stockholder  against  a 
building  and  loan  association,  seeking  as  a  bor- 
rower to  have  his  contract  canceled  and  as  a 
stockholder  to  obtain  the  appointment  of  a  re- 
ceiver for  the  association,  held  multifarious. — 
Emmons  y.  National  Mut.  31dg.  ft  Loan  Ass'n 
(C.  0.  A.)  689. 

The  replication  to  an  answer  In  equity  can- 
not be  made  to  perform  the  office  of  exceptions. 
— Robinson  v.  American  Car  ft  Foundry  Co. 
(C.  a  A.)  693. 
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A  bill  by  an  assignee  of  a  patent,  in  form  and 
substance  an  original  bill  in  the  nature  of  a 
supplemental  bill,  held  not  objectionable  as  a 
suiH>Iemental  bill  only. — Haarmann-De  Laire- 
Schaffer  Co.  y.  Leuders  (G.  O.)  120. 

An  original  bill' in  the  nature  of  a  supple- 
mental bill  haying  been  filed  by  an  assignee 
of  a  patent  pendente  lite,  such  assignee  held 
entitled  to  the  benefit  of  all  proceedings  in 
the  original  suit. — ^Haarmaun-De  Laire-Schaffer 
Oo.  y.  Leuders  (O.  C.)  120. 

A  charge  in  an  answer  in  equity  denominated 
a  cross-bill  may  be  accepted  as  a  statement  of 
respondent's  case,  notwithstanding  the  misnomer 
In  calling  the  answer  a  cross-bill. — Hoge  v. 
Eaton  (O.  C.)  411. 

f  3.     Taking  and  ftlins  proofs. 

That  it  is  advantageous  to  examine  experts 
orally  held  insufficient  to  justify  an  order  ap- 
pointing a  special  examiner  outside  the  district 
— Magone  y.  Colorado  Smelting  ft  Mining  Co. 
(O.  C.)  846. 

An  order  for  the'  introduction  of  oral  testi- 
mony on  final  hearing  under  equity  rule  67,  as 
amended  by  rule  of  May  15,  1893,  held  not  to 
prevent  an  order  for  the  taking  of  testimony  by 
depositions.  —  Magone  y.  Colorado  Smelting  & 
Mining  Co.  (O.  C.)  846. 

t  4.    Dismissal  before  hearing. 

Where  a  court  of  equity  has  no  jurisdiction, 
the  decree  of  dismissal  must  adjudge  that  it  is 
rendered  upon  that  ground,  or  provide  that 
it  is  made  without  prejudice. — Inaian  Land  & 
Trust  Co.  y.  Shoenfelt  (0.  a  A.)  484. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESTABLISHMENT. 

Of  trusts,  see  "Trnats,"  |  1. 

ESTATES. 

Decedents'  estates,  see  "Executors  and  Admin- 
istrators.*' 

ESTOPPEL 

By  judgment,  see  "Judgment,"  §§  2,  8. 
To  assert  claim  against  homestead,  see  "Home- 
stead," f  2. 
To  take  appeal,  see  "Appeal  and  Error,"  {  1. 

S   !•    Equitable  estoppel. 

Borrowers  held  estopped  to  deny  the  amount 
and  validity  of  an  incumbrance  on  their  prop- 
erty, which  they  induced  their  lender  to  pur- 
chase.— Cooper  y,  Brazelton  (C.  C.  A.)  476. 

In  the  absence  of  expressly  proved  fraud, 
there  can  be  no  estoppel  based  on  the  acts  or 
conduct  of  the  party  sought  to  be  estopped, 
where  they  are  as  consistent  with  honest  pur- 
pose and  with  absence  of  negligence  as  with 


their  opposites.— Standard  Sanitary  Mfg.  Co.  v. 
Arrott  (0.  C.  A.)  750. 

Where  an  equitable  estoppel  is  relied  upon, 
the  facts  upon  which  it  is  based  must  be  prov<?d 
with  particularity  and  precision,  and  nothing 
can  be  supplied  by  inference  or  intendment.— 
Standard  Sanitary  Mfg.  Co.  y.  Arrott  (C.  C.  A) 
750. 

Evidence  considered,  and  held  insufficient  to 
^iustain  a  claim  to  the  equitable  ownership  of  t 
patent  as  against  the  patentee,  either  on  the 
ground  of  contract  or  estoppel. — Standard  Sani- 
tary Mfg.  Co.  v.  Arrott  (C.  C.  A.)  750. 

Where,  in  a  suit  in  equity,  testimony  of  facts 
which  it  is  claimed  raise  an  estoppel  against 
one  party  is  introduced  without  objection,  and 
contentious  testimony  disputing  such  facts  is 
produced  on  the  other  side,  the  contention  for 
an  estoppel  may  be  made  at  the  hearing  with- 
out having  been  pleaded. — Standard  Sanitary 
Mfg.  Co.  V.  Arrott  (C.  C.  A.)  750. 

There  is  no  estoppel  which  prevents  a  pat- 
entee from  testifying  contrary  to  the  oath  made 
by  him  when  applying  for  the  patent  in  a  suit 
between  his  assignee  and  a  third  party. — T>e 
Laval  Separator  Co.  v.  Vermont  Farm  Mach. 
Co.  (C.  C.  A.)  772. 

A  bankrupt  having  procured  the  dismissal  of 
an  involuntary  bankruptcy  proceeding  against 
him  in  Arkansas  by  filing  a  sworn  plea  that 
his  residence  was  in  Colorado,  his  a<nninistra- 
tor  held  thereby  estopped  from  subsequently 
denying  in  a  similar  proceeding  in  Colorado 
that  he  was  a  resident  of  suc^  states — Long  v. 
Lockman  (D.  C.)  197. 

EVIDENCE 

See  ''Depositions" ;   "Witnesses.'^ 
Applicability   of  instructions   to  evidence,  see 

%rial,"  S  2. 
Harmless  error  in  rulings  on,  see  "Appeal  and 

Error,"  §  5;   "Criminal  Law."  ft  3. 
Instructions  relating  to,  see  "Criminal  Law," 

§  2. 
Objections  for  purpose  of  review,  see  "Appeal 

and  Error,"  {  2. 

guestions  of  fact  for  jury,  see  **Trial,"  f  1. 
eview  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,"  §  5 ;   "Criminal  Law,"  {  3. 

A.8  to  particular  facta  or  ismes. 
See  "Deeds."  S  1 ;   "Estoppel,"  {  1. 
Agency,  see  "Principal  and  Agent,"  §1. 
Contract  to  devise  or  bequeath,  see  "Wills,"  ff  1. 

In  actions  by  or  aga/lnst  particular  eUuses  of 

parties. 
See  "Brokers,"  S  1 ;   '^Carriers."  S  1 ;    "Master 
and  Servant,"  {  3;  "Principal  and  Agent,"  I  :i^ 

In  particular  cMl  action*  cr  proceedinffi. 
See  "Bankruptcy,"  {  7;    "Interpleader,"  §  1; 

"Money  Lent." 
Admiralty,  see  "Collision  "  |  a 
For  causing  death,  see  "Death,"  f  1. 
For  infringement  of  patent,  see  "Patents,"  1 10. 
For  injuries  to  goods  in  custody  of  carrier,  aee 
"Carriers,"  S  1. 


Digitized  by 


Google 


INDEX. 


1040 


For  personal  injuries,  see  "Master  and  Serv- 
ant," S  3. 

For  unfair  competition,  see  'Trade-Marks  and 
Trade-Names,"  §  2. 

On  opposition  to  discharge  in  bankruptcj,  see 
"Bankruptcy,"  §  10. 

In  crimindl  prosecutions. 
See  "Criminal  Law,"  {  1 ;   "Larceny,"  §  1. 
For  offenses  against  postal  laws,  see  "Post  Of- 
fice," §  1. 

i    1*    Relevaney,   materiality,   and   eom- 
petency  in  seneral. 

Statements  made  by  the  master  of  a  barge, 
which  was  sunk  by  collision  with  a  bridge,  made 
at  a  subsequent  time  and  different  place,  as 
to  the  cause  of  the  accident,  are  not  admissi- 
ble, in  a  suit  to  recover  for  the  loss,  either 
as  admissions  binding  the  owner  or  as  re* 
gest».— The  Maurice  (C.  C.  A.)  516. 

f  I  2»  3.   Doonmentary  evidenoe. 

Unauthenticated  letters  received  by  a  trustee 
in  bankruptcy,  purporting  to  have  been  written 
by  third  persons,  held  not  admissible  on  the 
hearing  of  a  contested  claim. — In  re  Ladue  Tate 
Mfg.  Co.  (D.  C.)  910. 

S  4.     Parol  or  extrinsic  evidenoe  aifeet* 
ins  writing;^. 

In  an  action  for  breach  of  a  charter  party, 
correspondence  between  the  owners  and  the  ship 
brokers,  who  negotiated  the  contract,  held  ad- 
missible to  ezplam  the  same. — Sewall  ▼.  Wood 
(C.  0.  A.)  12. 

In  an  action  on  a  charter  party,  the  exclu- 
sion of  letters  written  prior  to  the  execution 
of  the  contract  held  proper. — United  States  y. 
Conkling  (0.   C.  A.)   5(». 

No  implied  contract  of  license  to  use  a  pat- 
ented device,  arising  from  the  circumstances  un- 
der which  the  patent  was  taken  out  and  the  re- 
lations of  the  parties,  can  be  set  up  in  the  face 
of  a  proved  express  contract  of  license. — Stand- 
ard Sanitary  Mfg.  Co.  v.  Arrott  (C.  0.  A.)  750. 

f   5.    Opinion  OTidenee. 

Plaintiff,  having  been  permitted  to  testify 
fully  as  to  what  was  said  by  him  and  defend- 
ant's agent.  Jield  not  entitled  to  answer  whether 
a  new  contract  was  made  between  them. — 
Foster  v.  Murphy  &  Co.  (C.  C.  A.)  47. 

Statements  made  by  the  master  of  a  barge, 
which  was  sunk  by  collision  with  a  bridge,  made 
at  a  subsequent  time  and  different  place,  as  to 
the  cause  of  the  accident,  are  not  admissible,  in 
a  suit  to  recover  for  the  loss,  either  as  admis- 
sions binding  the  owner  or  as  res  gestae. — The 
Maurice  (C.  0.  A.)  516. 

Where  the  evidence  of  damages  consists  of 
expert  testimony,  the  jury  may  credit  the  same, 
or  may  apply  their  own  experience  or  knowl- 
edge of  the  situation  as  indicated  by  the  facts. 
—Denison  v.  Shawmut  Min.  Co.  (U  C.)  864. 

EXAMINATION. 

Of  witneoses  in  general,  see  "Witnesses,"  |  2. 


EXCEPTIONS. 

Necessity  for  purpose  of  review, 

and  Error,"  |  2. 
To  pleading,  see  "Equity,"  {  2. 


••Appeal 


EXCEPTIONS,  BILL  OF. 


s  1. 


H atnrOf  fornix  and  eontents  in  sen- 
eraL 

Where  the  evidence  in  a  case  is  embodied 
in  bills  of  exceptions  duly  allowed  and  certified 
by  the  trial  judge,  the  fact  that  the  testimony 
was  not  taken  down  by  order  of  the  court,  or 
by  consent,  but  by  a  stenographer  employed  by 
one  of  the  parties,  is  immaterial,  and  is  not 
ground  for  striking  It  from  the  record. — St. 
Louis  Southwestern  Ry.  Co.  v.  Purcell  (C.  C. 
A.)  499. 

S   2.    Settlement,  sirnins,  and  lllins* 

Failure  to  have  a  bill  of  exceptions  settled  at 
the  term  the  judgment  was  rendered,  though  no 
extension  was  granted,  held  excused  by  the  ill- 
ness of  the  trial  judge. — Roberts  v.  Bennett 
(C.  a  A.)  748. 

EXCHANGES. 

Right  to  seat  in  stock  exchange  as  property 
passing  to  trustee  in  baniauptcT,  see  "Bank- 
niptcy."  SJ  6,  7. 

EXCISE 

Duties,  see  ''Internal  Revenue." 

EXECUTION. 

Exemptions,  see  "Homestead.'' 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Wills." 

f   1.    Foreign  and  aneillary  administra- 
tion. 

An  executor  cannot  sue  in  his  representative 
capacity  in  the  courts  of  a  sovereignty  other 
than  that  in  which  he  was  appointed. — Moore 
v.  Petty  (C.  C.  A.)  66& 

An  executor  may  sue  in  a  state  other  than 
that  of  his  appointment  to  enforce  a  right  which 
has  accrued  directly  to  him. — Moore  v.  Petty 
(C.  C.  A.)  668. 

Action  against  agents  employed  by  executors 
held  to  accrue  directly  to  the  executors,  and 
could  be  enforced  by  them  in  a  foreign  state. — 
Moore  v.  Petty  (O.  O.  A.)  66a 

In  the  absence  of  statute  expressly  author- 
izing suit  to  be  brought  against  a  foreign  execu- 
tor, such  an  executor,  not  having  taken  any 
steps  to  collect  nonresident  assets,  cannot  be 
sued  in  a  state  other  than  that  wherein  he  was 
appointed.— Courtney  v.  Pradt  (C.  a)  81& 
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EXEMPTIONS. 

See  '^Homestead." 

From  taxation,  see  'Taxation/'  {  1. 

Of  bankrupt,  see  "Bankruptcy,"  S  la 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  {  5. 

EX  POST  FACTO  LAWS. 

Constitutional  restrictions,  see  "Ck>n8titational 
Law,"  §  Z 

EXPRESS  COMPANIES. 

See  ••Carriers,"  S  «. 

FACTORS. 

See    "Brokers." 

In  an  action  to  recover  a  balance  of  advances 
made  by  plaintiffs  against  goods  consigned  lo 
them  for  sale  on  commission,  the  statement  of 
claim  should  set  out  the  account  between  the 
parties,  showing  the  sales  made  and  prices  re- 
ceived.— Park  V.  Standard  Spinning  Co.  (C.  C.) 
860 

FALSE  SWEARING. 

See  "Perjury." 

FEDERAL  COURTS. 

See  "Courts,"  S§  2-7. 

Pendencv  of  action  in  state  or  federal  court 
ground  for  abatement  of  action  in  the  other, 
see  "Abatement  and  Revival,"  {  1. 

FEDERAL  QUESTIONS. 

Grounds  for  jurisdiction,  see  "Courts,"  {  3. 

FEES. 

Of  clerk  of  court,  see  "Clerks  of  Courts." 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  (  2. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,"  {  5. 

FIRES. 

Liabilities  of  carriers  for  injuries  caused  by,  see 
••Carriers,"  §  1. 

FORECLOSURE. 

Of  mortgage,  see  "Mortgages,"  {  1« 


FOREIGN  ADMINISTRATION. 

See  "Bxecutors  and  Administrators,"  |  !• 

FOREIGN  CORPORATIONS. 

Se«  "Corporations,"  |  S. 

FOREIGN  JUDGMENTS. 

See  "Judgment,"  I  4, 

FOREIGN  PATENTS. 

See  "Pateota."  f  2. 

FORMER  ADJUDICATION. 

See  "Jndgment,"  H  2,  & 

FRANCHISES. 

Impairing  obligation,  see  "Constitutional  Law," 

§  1- 
Trea^  rights  relating  to,  see  "Treaties." 

FRAUD. 

Against  sureties,  see  "Principal  and   Surety," 

In  making  or  procuring  deed,  see  '•Deeds,"  §  1. 
In  subscriptions  to  corporate  stock,  see  **Corpo- 
rations,"  {  1. 

I  !•     Deoeptlosi  •omstttutlBK  fraud,  amd 
UabiUty  tkerefor. 

Corporation  which  exchanged  Its  stock  for 
mining  properties  held  not  injured,  nor  entitled 
to  sue  for  deceit  in  the  sale  to  it,  by  the  acti 
of  the  seller  in  selling  his  stock  to  others  for 
cash. — Stratton's  Indf^pondence  v.  Dines  (CI  C. 
A.)  449. 

Deceit  in  the  sale  of  minine  property  hfld 
to  work  no  damage,  where  nothing  was  giveo 
in  exchange  therefor  except  stock  of  a  corpora- 
tion organized  to  buy  the  property. — Stratton's 
Independence  v.  Dines  (C.  C.  A.)  449. 

Injury  to  plaintiff  is  a  necessaiy  prerequisite 
of  recovery  in  an  action  for  deceit. — Stratton*! 
Independence  v.  Dines  (C.  C.  A.)  449. 

i  2,    Aotions.^ 

The  measure  of  damages  for  deceit  in  a  con- 
tract of  sale  is  the  difference  between  the  ac- 
tual value  of  what  the  buyer  parts  with  and 
of  what  he  receives  under  the  contract. — Strtt- 
ton's  Independence  v.  Dines  (C.  C.  A.)  449. 


FRAUDS,  STATUTE  OF. 


i  1. 


Pnomisofl  to  aiuiwar  for  debt,  de- 
fault, or  misoarriase  of  another. 

A  promise  of  a  firm  to  assume  a  liability 
of  one  of  its  members  to  return  or  account  for 
securities  pledged  for  loans  of  which  the  firm 
received  the  benefit  held  not  within  the  statute 
of  frauds.— In  re  Dresser  (C.  C  A.)  485. 
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FRAUDULENT  CONVEYANCES. 

By  bankrupt,  lee  ''Bankruptcy,"  S  6. 
By  bankrupt,  effect  on  right  to  diacharge,  aee 
^Bankruptcy,"  {  10. 

GENERAL  AVERAGE 

See  ''Sbipping,"  |  7. 

GOOD  FAITH. 

Of  party  asking  equitable  relief,  fee  '^Specific 
Performance,"  |  1. 

GRAND  JURY. 

See  "Indictment  and  Information.* 

GRANTS. 

Of  public  lands,  aee  "Public  Landa.** 


GUARANTY. 

See  •'Principal  and  Surety." 
Requirements  of  statute  of  frauds,  i 
Statute  of,"  I  1. 

f   1. 


"Frauds, 


DiseliarKe  of  gnaxmntov. 

Plaintiff's  failure  to  secure  a  fidelity  bond  as 


required   by  

formance  of  which  defendant  guarantiedv 

to  discharge  defendant  from  liability  on  the 

guaranty.— Swift  &  Co.  v.  Jones  (O.  0.)  437, 


a   contract  of   employment,    per- 


HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  J  5. 
In  criminal  prosecutions,  see  "Griminai  Law," 
8  8. 

HIGHWAYS. 

See  "Navigable  Waters,"  1 1. 
Dedication,  see  "Dedication,"  |  1. 
Special  laws  relating  to  appointment  of  road 
commissioners,  see  "Statutes,"  {  !• 

HOMESTEAD. 

Of  bankrupt,  see  "Bankruptcy,"  {  10. 

S  1.     Natnre,  aeq-nisition,  and  extent. 

Attorney's  fees  provided  for  in  a  note  secur- 
ed by  a  mechanics  lien  for  improvements  on 
a  homestead  cannot  be  enforced  against  the 
homestead.— Cooper  y.  Brazelton  (C.  G.  A.) 
476. 

$   2.    Transfer  ow  inoitmbraiiee. 

Under  Const.  Tex.  art  16,  §  50.  lien  on  a 
homestead  created  to  secure  a  usurious  loan 
of  money  held  void,  notwithstanding  represen- 
tations which,  if  true,  would  render  it  valid. 
—Cooper  V.  Brazelton  (O.  C.  A.)  476. 

Under  Const.  Tex.  art.  16,  |  50^  lender  held 
charged  with  notice  of  the  invalidity  of  me- 
chanic's   lien    which   he   purchased,    and   the 


borrower  was  not  estopped  to  assert  the  same. 
—Cooper  V.  Brazelton  (C.  C.  A.)  476. 

I  3.     Biehts  of  sarrlTiiiK  hnsband*  wlf  e» 
oalldreAt  ov  heirs. 

A  homestead  being  exempt  to  children  on  the 
death  of  their  father,  administration  was  not 
necessary  to  render  the  exemption  effectual.-^ 
Randolph  v.  White  (C.  C.)  87^^ 

Rev.  St  Tex.  1895,  art.  2046,  providing  for 
the  setting  aside  of  exempt  property  to  de- 
ceased's widow,  minor  children,  and  unmarried 
daughters,  held  not  in  violation  of  Const  art 
16,  I  52.— Randolph  v.  White  (C.  C.)  875. 

Under  Rev.  St  Tex.  1895,  art  2046,  on  the 
death  of  a  father  leaving  certain  unmarried 
daughters  surviving,  living  with  him  as  a  part 
of  his  family,  the  homestead  vested  in  such 
daughters  and  the  other  surviving  children,  free 
from  the  father's  debts. — Randolph  v.  White 
(C.  G.)  875. 

HUSBAND  AND  WIFE 

Rights  of  survivor,  see  "Homestead,"  {  8. 

S   1.    Aetions. 

Acts  La.  1902,  p.  95,  No.  68,  amending  Rev. 
Civ.  Code  1870,  {  2402,  by  providing  that 
"damages  resulting  from  personal  injuries  to 
the  wife  shall  not  form  part  of  this  commu- 
nity, but  shall  always  be  and  remain  the 
separate  property  of  the  wife  and  recoverable 
by  herself  alone,"  is  not  retroactive,  and  did 
not  affect  a  right  of  action  for  an  injury  to  a 
wife  which  had  become  fully  vested  in  her 
husband  prior  to  its  passage. — St  Louis  South- 
western Ry.  Co.  v.  Purcell  (C.  C.  A.)  499. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Constitutional  Law,"  |  1, 

IMPLIED  CONTRACTS. 

See  "Money  Lent";    "Use  and  Occupation"; 
"Work  and  Labor.** 

IMPORTS. 

Duties,  see  "Customs  Duties." 

INCUMBRANCES. 

On  homestead,  see  "Homestead,"  {  Z 

INDEMNITY. 

See  "Guaranty" ;  "Principal  and  Surety." 

INDIANS. 

Act  May  27.  1902.  c.  888.  82  Stat  259.. 
which  prohibits  the  deportation  of  persons  in 
lawful  possession  of  land  in  any  town  site, 
in  any  town  or  dty  in  the  Indian  Territory,  did 
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not  repeal  or  annul  the  permit  laws  of  the 
Creek  Nation.— Buster  v.  Wright  (O.  C.  A,) 
947. 

Neither  the  Creek  agreement,  ratified  by  the 
United  States  March  1.  1001  (81  Stat.  861, 
866,  c.  676,  §§  10-16),  nor  the  establishment  of 
town  sites  within  the  territory,  nor  the  sale 
of  lots  to  noncitizens,  nor  the  organization  of 
cities  and  towns,  withdraws  such  town  sites, 
lots,  or  their  purchasers  or  occupants,  from  the 
governmental  jurisdiction  of  the  Creek  Nation, 
or  withdraws  them  from  the  jurisdiction  of  the 
Secretary  of  the  Interior  and  his  subordinates 
to  close  the  unlawful  business  of  those  non- 
citizens  who  refuse  to  pay  their  permit  taxes. — 
Buster  y.  Wright  (C.  C.  A.)  947. 

The  Secretary  of  the  Interior  and  his  sub- 
ordinates may  lawfully  close  the  business  of 
noncitizens  within  the  Creek  Nation  who  re- 
fuse to  pay  their  permit  taxes. — Buster  t. 
Wright  (0.  C.  A.)  947.  , 

The  legal  effect  of  the  permit  laws  of  the 
Creek  Nation  prescribing  permit  taxes  is  to 
prohibit  noncitizens  from  conducting  business 
in  that  nation  without  paying  them. — Buster  r. 
Wright  (C.  C.  A.)  947. 

A  lawful  rule,  made  by  the  chief  of  an  execu- 
tive department  to  which  the  enforcement  of  a 
law  is  intrusted,  which  appoints  a  subordinate 
for  the  purpose,  is  a  sufficient  process  of  law  to 
authorize  him  to  prevent  its  violation,  when  he 
can  do  so  without  infringing  upon  any  personal 
or  property  right  of  those  who  threaten  to  break 
it.— Buster  v.  Wright  (C.  C.  A.)  947. 

Executive  officers,  charged  with  enforcing  an 
injunctive  law,  may  prevent,  without  other  writ 
than  the  law  itself  and  their  commissions,  its 
violation,  where  they  can  do  so  without  in- 
fringing the  rights  of  those  who  threaten  to 
break  it— Buster  v.  Wright  (C.  C.  A.)  947. 

Prior  to  the  Creek  agreement  of  March  1, 
1901,  the  permit  tax  of  the  Creek  Nation  was 
valid,  and  the  Secretary  of  the  Interior,  the 
Indian  inspector,  and  the  Indian  agent  had  au- 
thority to  enforce  the  laws  which  prescribed  it 
—Buster  v.  Wright  (C.  C.  A-)  947. 

The  permit  tax  of  the  Creek  Nation  is  the  an- 
nual price  fixed  by  its  laws  for  the  privilege  of 
conducting  business  within  its  borders  by  non- 
citizens.— Buster  V.  Wright  (Ow  C.  A.)  947. 

INDICTMENT  AND  INFORMATION. 

For  particular  offenaea. 

See  "Conspiracy,"  {  1;    "Larceny,"  {  1;  "Per- 
jury," S  1. 
Fraudulent  use  of  mails,  see  "Post  Office,"  §  1. 

I  1.     Beqnisites  and  suifteieiiey  of  aoou- 
satioB. 

An  indictment  based  on  Rev.  St.  fi  6440 
[U.  S.  Comp.  St  1901,  p.  3676],  charging  a 
conspiracy  to  defraud  the  United  States  by 
causing  the  violation  of  another  statute  subse- 
-quently  enacted,  need  not  negative  an  exception 
found  in  the  later  statute. — United  States  T. 
Stone  (D.  C.)  392. 


INFRINGEMENT. 

Of  patent,  see  "Patents,"  §§  9.  10. 
Of  trade-mark,  see  "Trade-Marks  and   Trade- 
Names,"  S  Z 

INJUNCTION. 

Reatratnlng  partUmiar  acta  or  prooeedlnat- 
Assessment  of  taxes,  see  •'Taxation,"  $  2. 
Diversion  of  water,  see  ''Waters  and    Water 

Courses,"  §  1. 
Infringement  of  patent,  see  "Patents,"  I  10. 
Proceedings  in  state  court,  see  "Courts,**  §  8. 
Unfair    competition,    see    "Trade-Marks     and 

Trade-Names,"  |  2. 

i   1.    Subjects  of  proteotioii  and  relief. 

A  defendant  in  an  action  at  law  held  not  en- 
titled to  an  injunction  restraining  the  prosecu- 
tion of  such  action  to  enable  him  to  establish 
an  equitable  set-off. — ^Kewanee  Mfg.  Co.  v. 
Leigh  (C.  C.  A.)  58. 

Equity  has  no  jurisdiction  to  enjoin  a  sin- 
gle trespass  on  agricultural  lands,  where  the 
probable  injury  is  not  irreparable. — Indian 
Land  &  Trust  Co.  t.  Shoenfelt  (a  C.  A.)  48t. 

Collection  and  reissuance  of  trading  stamps 
for  advertising  purposes  held  an  improper  inter- 
ference with  complainant's  business,  entitling 
complainant  to  restrain  the  same. — Sperry  & 
Hutchinson  Oo»  ▼.  Mechanics'  Clothing  Go.  (C. 
C.)  833. 

I  2.     Aetions  for  injmiotions. 

In  a  suit  to  enjoin  trespass  to  land,  an  aver- 
ment of  irreparable  injury  held  insufficient,  in 
the  absence  of  allegation  of  facts  from  which 
irremediable  mischief  may  be  apprehended. — 
Indian  Land  &  Trust  Co.  v.  Shoenfelt  {C  C  A.) 

Averments  In  a  bill  that  plaintiff  will  anffer 
irreparable  injury  from  a  threatened  eyiction 
from  land  held  to  state  no  ground  for  equitaUe 
relief. — Indian  Land  &  Trust  Ca  T.  Shoenfelt 
(C.  G.  A.)  484. 


Estoppel,  i 


IN  PAIS. 

"Estoppel,"  S  L 

INSOLVENCY. 


See  "Bankruptcy." 

Of  corporation,  see  "Corporations,**  f  8. 

Of  national  bank,  see  "Banks  and  Banking,** 

INSTRUCTIONS. 

In  dvU  acti<«8,  see  rrrial."  t  2. 

In  criminal  prosecntlons,  aee  "Criminal  Law," 


t 


INSURANCE 


i   !•    Aotiona  om  polioioa. 

An  affidavit  of  defense  in  an  action  to  recover 
life  insurance  held  sufficient. — Mutual  Life  Ins. 
Co.  y.  Keen  (C.  C.  A.)  677. 
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I   2.    Mutual  benefit  Ixumraiiiee. 

A.n  affidavit  of  defense  in  an  action  for  the 
rescission  of  a  conjtract  of  life  insurance  held 
to  Rtate  a  good  defense  on  the  ground  of  laches. 
--Supreme  Council  A.  L.  H.  v.  McAlamey  (C. 
0.  A.)  72. 

INTEREST. 

Allowance  of  in  decree  in  admiralty,  see  "Ad- 
miralty," I  3. 

Assignment  of  error  aa  to  computation,  see  "Ap- 
peal and  Error,"  {  4. 

INTERNAL  IMPROVEMENTS. 

Grants  of  lands  in  aid,  see  ''Public  Lands,"  |  1. 

INTERNAL  REVENUE. 

Perjury  in  taking  oath  as  to  qualifications  as 
sure^  on  distiller's  bond,  see  "Perjury,"  §  1. 

A  legacy  left  by  a  testatrix  to  a  daughter 
"when  she  is  18  years  old"  is  contingent,  and 
not  vested,  and  not  subject  to  a  legacy  tax  un- 
der War  Revenue  Act  June  13,  1898,  c.  448,  § 
29.  30  Stat.  464  [U.  S.  Comp.  St.  1901,  p. 
2307].— Heberton  v.  McClain  (O.  C.)  226. 

Estates  of  persons  who  died  within  one  year 
prior  to  July  1,  1902,  at  which  time  the  repeal 
of  War  Revenue  Act  June  13,  1898.  c.  448,  I 
29.  30  Stat  464,  as  amended  by  Act  March  2, 
1001,  31  Stat.  946  [U.  S.  Comp.  St.  1901,  p. 
2307],  took  effect  (Act  April  12.  1902,  c.  500,  32 
Stat  97  [U.  S.  Comp.  St  Supp.  1903,  p.  279]). 
are  not  subject  to  the  legacy  taxes  imposed  by 
said  section. — Philadelphia  Trust,  etc.,  Co.  v. 
McCoach  (G.  C.)  866 ;  Norros  v.  Same,  Id. 

Rules  and  regulations  prescribed  by  the  Com- 
missioner  of   Internal    Revenue   on   April   28, 

1902.  providing  for  rebates  on  manufactured  to- 
bacco and  snuff,  under  Act  April  12,  1902,  c. 
500,  §  3,  32  Stat  96  [U.  S.  Comp.  St.  Supp. 

1903,  p.  277],  held  reasonable.— Powell  v.  Unit- 
ed States  (C.  C.)  881. 

Bankrupt's  trustee  held  not  entitled  to  recover 
rebates  of  internal  revenue  under  Act  April  12, 
1902,  c.  500,  §  3,  32  Stat  96  [U.  S.  Comp.  St. 
Supp.  1903.  p.  277],  where  there  was  evidence 
that  the  claim  of  the  bankrupt  was  fraudulent 
and  there  was  a  failure  to  comply  with  the 
rules  and  regulations  prescribed  therefor  by  the 
Commissioner  of  Internal  Revenue. — Powell  v. 
United  States  (C.  C.)  881. 

A  statement  of  claim  in  a  suit  against  a  col- 
lector to  recover  internal  revenue  taxes  assess- 
ed and  collected  from  plaintiff  as  a  broker  under 
War  Revenue  Act  June  13,  1898.  c.  448,  8  1,  30 
Stat.  448,  as  amended  by  Act  March  2,  1901,  c. 
800.  §  1,  31  Stat  938  [U.  S.  Comp.  St  1901,  p. 
2280],  on  the  ground  that  plaintiff  was  not  sub- 
ject to  such  taxes,  should  set  out  the  transac- 
tions on  account  of  which  they  were  assessed. — 
Haight  &  Freese  Co.  v.  McCoach  (C.  C.)  894. 

INTERNATIONAL  LAW. 

See  "Aliens";    "Treaties." 


INTERPLEADER. 

S  1.     Prooeedinss  and  relief. 

Evidence  considered,  and  held  sufficient  to  sus- 
tain the  findings  of  the  trial  court  on  issues 
of  fact  joined  on  a  bill  of  interpleader  between 
claimants  to  a  fund  paid  into  court — Buck  v. 
Mason  (0.  C.  A.)  304. 

An  order  made  by  the  court  on  a  bill  of  inter- 
pleader, requiring  one  of  the  claimants  to  the 
fund  paid  into  court  to  give  a  bond  in  favor  of 
another  claimant  to  pay  the  latter  his  costs  and 
expenses,  and  interest  on  the  fund  in  case  of 
his  recovery,  held  not  warranted  and  erroneous. 
—Buck  v.  Mason  (O.  O.  A.)  804. 

INTERROGATORIES. 

To  witnesses,  see  "Depositions." 

INTOXICATING  LIQUORS. 

Perjury  in  taking  oath  as  to  qualifications  as 
surety  on  distiller's  bond,  see  *'Perjury,"  {  1. 

INVENTION. 

See  "Patente." 

IRRIGATION. 

See  "Waters  and  Water  Conrsea,"  {  1. 


See  "Coorta.' 


{   1. 


JUDGES. 


Bights,  powers,  duties,  and  liabil- 
ities. 

Judges  of  the  courts  of  common  pleas  of 
Pennsylvania  held  exempt  from  civil  liabilitj 
for  acts  done  by  them  in  the  exercise  of  their 
judicial  functions. — United  States  v.  Bell  (C. 
C.  A.)  336. 

A  judge  of  the  Circuit  Court  cannot  properly 
take  action  in  a  cause  pending  therein  on  a  mo- 
tion sent  him  through  the  mail  and  not  filed 
with  the  clerk,  as  required  by  the  rules  of  the 
court. — In  re  Kinney  (C.  C.  A.)  340. 

JUDGMENT. 

Decree  in  admiralty,  see  "Admiralty,"  §  8. 
On  appeal  or  writ  of  error,  see  *' Appeal  and 

Error,"  §  6. 
On  pleadings,  see  '^Pleading,"  §  5. 
Review,  see  ''Appeal  and  Error." 

I  1.     By  defaidt. 

Pennsylvania  procedure  act  of  May  25,  1887 
(P.  L.  271),  AeW  not  to  entiUe  plaintiff  to  a  de- 
fault for  failure  of  defendants  to  file  an  affi- 
davit of  defense,  where  plaintiff's  statement  of 
claim  was  subject  to  demurrer  for  want  of 
facts.— United  States  ▼.  Bell  (0.  0.  A.)  836. 
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rser 
„jid  defenses. 

A  general  decree  of  dismissal,  without  more, 
renders  all  the  issues  presented  in  the  case 
res  judicata. — Indian  Land  ft  Trust  Co.  ▼. 
Shoenfelt  (0.  C.  A.)  484. 

Where  suits  are  pending  between  the  same 
parties  which  inyolve  the  same  issues  in  two 
courts  of  concurrent  jurisdiction,  it  is  the  first 
final  judgment,  though  it  may  be  rendered  in 
the  second  suit,  which  renders  the  issues  res 
judicata  in  the  other  court. — Boatmen's  Bank 
of  St.  Louis  y.  Fritzlen  (G.  O.  A.)  050. 

A  suit  dismissed  without  prejudice  is  not  a 
bar  to  a  second  suit,  nor  conclusive  of  any  issue 
joined  in  favor  of  the  complainant. — Robinson 
V.  American  Car  &  Foundry  Co.  (C.  O.  A.)  693. 

Defendant  having;  been  acquitted  in  a  crim- 
inal case  for  causmg  transportation  of  beer 
marked  as  soda  water,  the  United  States  was 
not  entitled  thereafter  to  recover  a  penalty  and 
condemn  the  property  in  a  civil  action,  under 
Rev.  St.  §  3449  [U.  S.  Comp.  St  1901.  p.  2277]. 
— United  States  v.  Seattle  Brewing  A  Malting 
Co.  (D.  C.)  697. 

S  3.     OonolusiTeness  of  adjtidloatioii. 

The  United  States  cannot  maintain  an  ac- 
tion against  the  administrator  of  a  deceased 
volunteer  soldier  to  recover  pension  money 
which  it  paid  over  pursuant  to  a  judgment 
therefor  recovered  against  it  by  the  adminis- 
trator, all  question  of  its  right  thereto  having 
been  rendered  res  judicata  by  the  former  judg- 
ment.— United  States  v.  McConnaughey  (C.  O. 
A.)3fiO. 

A  decree  of  restitution  after  reversal  on  ap- 
peal held  res  judicata  as  between  the  parties, 
so  that  the  judgment  debtor  was  not  entitled  to 
a  subsequent  modification  thereof. — In  re  How- 
ard (C.  C.  A.)  721. 

A  question  as  to  the  liability  of  the  property 
of  a  railroad  company  to  taxation,  decided 
in  a  suit  to  which  the  company  was  a  party,  is 
not  res  judicata  as  against  holders  of  mort- 
gage bonds  of  the  company,  previously  issued 
where  no  one  representing  the  mortgage  interest 
was  a  party. — Wicomico  County  Com'rs  v. 
Bancroft  (C.  C.  A.)  977. 

A  plea  of  res  judicata  overruled,  on  the 
ground  of  want  of  mutuality  of  estoppel,  be- 
cause defendant,  which  was  not  a  nominal  par- 
ty to  the  former  judgment,  refused  to  disclose 
its  connection  with  the  suit  until  after  its  final 
determination. — Westinghouse  Blectric  &  Mfg. 
Co.  v.  Jefferson  Electric  Light,  Heat  &  Power 
Co.  (C.  C.)  365. 

I  4.     Foreign  Jtidsineiitfl. 

The  record  of  a  judgment  rendered  in  one 
state  may  be  contradicted  as  to  its  recitals  of 
jurisdictional  facts  in  the  courts  of  another 
state.— Cooper  v.  Brazelton  (C.  C.  A.)  476. 

The  jurisdiction  of  a  state  court  to  render 
a  judgment  offered  in  evidence  in  a  federal 
court  sitting  in  the  same  state  is  open  to  at- 
tack.— Cooper  y.  Brazelton  (C.  C.  A.)  476. 


JURISDICTION. 

JuriediMon  (^particular  acbUms  or  proeeecMngs. 
See  "Cancellation  of  Instruments,"  f  1. 
Condemnation  proceedings,  see  "Bmiziei&t  Do- 
main," §  1. 

Spe(^dl  juriadlctUms. 

See   "Admiralty,"   §   1;     "Bankruptcy,'*    I    1: 

"Equity,"  §  4. 
Particular  courts,  see  "Courts.** 

JURY. 

Instmctions  in  dyil  actions,  see  'Trial,'*  |  2. 
Instructions     in     criminal     prosecutions,     see 

"Criminal  Law,"  §  2. 
Questions  for  jury  in  civil  actions,  see  *TriaI." 

Taking  case  or  question  from  jury  at  trial,  see 

"Trial,"  i  1. 
Verdict  in  dyil  actions,  see  "Trial,"  |  3. 

I   1.    Oompeteney  of  Jurors,   challfingea, 
and  objeetioms. 

Where,  after  one  of  several  defendants  in- 
dicted for  conspiracy  pleaded  guilty  in  presence 
of  the  jury,  after  a  severance,  defendant  ob- 
tained leave  to  re-examine  the  jurors  as  to  prej- 
udice therefrom,  it  was  not  error  for  the  coart 
to  deny  a  subsequent  application  for  re-exam- 
ination, on  another  defendant  nleading  guilty. — 
Wong  Din  ▼.  United  States  (C.  C.  AJ  702. 

LACHES. 

In  suing  to  compel  conveyance  of  public  lands, 

see  "Public  Lands,"  H  1. 
In  suing  to  establish  trust,  see  "Trusts,"  |  1. 
In   suing   to  restrain   unfair  competition,   aee 

"Trade-Marks  and  Trade-Names,^*  |  2. 

LANDLORD  AND  TENANT. 

See  "Use  and  Occupation." 

Railroad  leases,  see  "Railroads,"  I  1. 

LANDS. 

See  "Public  Lands." 

LARCENY. 

S   1.    Prosooutlon  and  pn-aishmeat. 

An  indictment  under  Act  March  3,  1875.  c 
144,  18  Stat,  479  [U.  S.  Comp.  St  1901,  p. 
3675],  which  charges  defendant  with  stealing 
money  "belonging  to"  the  United  States,  suffi- 
ciently avers  the  ownership  of  the  propertj 
stolen. — Dimmlck  v.  United  States  (C  01  A.) 
257. 

Where  defendant,  charged  with  larceny  of 
money  from  a  mint  while  employed  therein  as 
clerk,  to  account  for  his  presence  there  at  un- 
usual hours,  testified  that  he  went  to  check  up 
the  pay  rolls,  it  was  competent  for  the  Korent- 
ment  to  show  the  length  of  time  required  to 
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perform  such  work. — ^Dimmick  v.  United  States 
(C.  C.  A.)  267. 

On  a  prosecution  for  larceny  of  money,  where 
the  eyidence  was  largely  circumstantial,  it  was 
not  error  to  admit  evidence  to  show  that  de- 
fend|int  was  in  debt  at  the  time,  as  tending  in 
some  degree  to  show  a  motive  for  the  crime. — 
Dimmick  ▼.  United  States  (0.  0.  A.)  257. 

Circumstantial  evidence  considered,  and  held 
flufflcient  to  sustain  a  conviction  for  larceny. — 
Dimmick  v.  United  States  (G.  0.  A.)  257. 

It  is  not  necessary  to  a  conviction  for  lar- 
ceny of  money  that  the  money,  or  any  part  of 
it,  should  be  shown  to  have  been  in  defend- 
ant's possession.^Dimmick  v.  United  States 
<0.  0.  A.)  257. 

LEGACIES. 

See  "Wills." 

LEGACY  TAX. 

See  "Internal  Revenue." 

LETTERS  PATENT. 

For  inventions,  see  "Patents.** 

LIBEL  AND  SLANDER. 

9  1.    Actions. 

It  is  not  necessary  that  declaration  In  libel 
should  identify  the  plaintiff  with  every  descrip- 
tion in  the  libel. — Butler  v.  Garter  &  Russell 
Pub.  Co.  (C.  C.  A.)  69. 

A  declaration  in  libel  held  to  allege  facts  suf- 
ficiently showing  on  its  face  that  plaintiff  was 
the  person  of  whom  the  libel  was  published. — 
Butler  V.  Carter  &  Russell  Pub.  Co.  (O.  C. 
A.)  69. 

LICENSES. 

For  sale  or  use  of  patented  articles,  se«  "Pat- 
ents,"*  I  a 

LIENS. 

Particular  cUuBes  cf  Kent. 
See  ''Maritime  Liens.'* 
For  supplies  furnished  to  mining  company,  see 

"Mines  and  Minerals,"  %  1. 
On  homestead,  see  "Homestead,"  §§  1«  2i 

LIMITATION. 

Of  claim  of  patent,  see  "Patents,"  {  7. 

LIMITATION  OF  ACTIONS. 

"Municipal    Corpora- 


see 


On    city    warrants, 
tions,**  %  1. 

f   1.    Statutes  of  limitation. 

Where*  in  a  suit  for  collision,  although  both 
vessels  were  adjudged  in  fault,  the  libeled  ves- 
sel was  held  liable  for  all  cargo  damage,  the 


other  not  being  in  court,  a  subsequent  suit 
against  such  other  vessel  to  recoup  one-half 
the  damage  so  paid  rests  upon  the  doctrine  of 
contribution,  rather  than  of  subrogation,  and  it 
Is  no  defense  that  actions  against  the  respond- 
ent vessel  by  her  cargo  owners  are  barred  by 
limitation.— The  Conemaugh  (D.  C.)  240. 

LIS  PENDENS. 

Pendency  of   other   action  ground   for   abate- 
ment, see  "Abatement  and  Revival,  |  1. 


See 


LITERARY  PROPERTY. 

"Copyrights." 


LIVE  STOCK. 

Carriage  of.  see  "Carriers,"  f  2. 

LOAN  ASSOCIATIONS. 

See  "Building  and  Loan  Associationo." 

LOANS. 

Recovery  of  money  loaned,  see  ''Money  Lent." 

LOCAL  PREJUDICE. 

Ground  for  removal  of  cause,  see  "Removal  of 
Causes,"  %  3. 

MACHINERY. 

Production  and  use  of  electricity,  see  "Elec- 
tricity." 

MANDAMUS. 

Assignment  of  errors  on  motion  to  qnash,  see 
"Appeal  and  Error,"  {  4. 


MARITIME  LIENS. 


sat- 


i   1.    Nature,  svounds,  and  anliieet- 
ter  in  eeneraL 

Act  Pa.  1858  (P.  L.  863),  whch  gives  a  lien 
for  repairs  or  supplies  furnished  on  *'all  ships, 
steamboats,  or  vessels  navigating  the  rivers  Al- 
legheny, Monongahela,  or  Ohio  in  this  state," 
embraces  only  such  vessels  as  are  engaged  in 
the  business  of  trade  or  commerce  on  such  riv- 
ers, and  does  not  apply  to  a  dredgeboat. — Fred- 
ericks V.  James  Rees  &  Sons  Co.  (C.  C.  A«)  730 ; 
The  Northern,  Id. 

A  lien  to  be  enforced  by  proceedings  in  rem, 
given  by  a  statute  of  a  state  for  repairs  or  sup- 
plies furnished  to  a  vessel  in  her  home  port,  is 
in  the  nature  of  a  maritime  Hen,  and  may  be 
enforced  in  admiralty  in  the  District  Courts  of 
the  United  States,  and  the  jurisdiction  of  such 
courts  is  exclusive. — Fredericks  v.  James  Rees 
&  Sons  Co.  (C.  C.  A.)  780 ;  The.  Northern,  Id. 

There  is  no  Uen  on  a  vessel  for  repairs  made 
in  a  foreign  port  on  the  order  of  the  owner, 
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not  the  master,  in  the  absence  of  an  a^eement 
therefor,  even  though  the  person  making  them 
relied  on  the  credit  of  the  yessel. — ^The  Reed 
Bros.  Dredge  No.  1  (D.  0.)  867. 

An  account  for  materials  and  labor  furnished 
in  the  repairing  of  a  vessel  considered  and  ad- 
justed.—The  Mary  N.  Bourke  (D.  O.)  895. 

Where  it  was  the  custom  of  a  shipyard  to 
add  an  arbitrary  per  cent,  to  the  net  measure- 
ment of  timber  used  in  repairing  vessels  for 
wastage,  a  contract  with  such  yard  for  making 
repairs  to  a  vessel  will  be  presumed  to  have 
been  made  with  reference  to  such  custom^n 
the  absence  of  evidence  to  show  otherwise. — The 
Mary  N.  Bourke  (D.  G.)  895. 

§   2.    Enforcement. 

The  owner  of  a  vessel  cannot  recover  demur- 
rage from  a  repairer  on  account  of  delay  in 
completing  the  repairs,  in  the  absence  of  con- 
tract and  of  evidence  showing  an  actual  loss* 
or  what  her  earnings  durine  the  detention  would 
probably  have  been. — The  Mary  N.  Bourke  (D. 
0.)  895. 

MARRIAGE. 

See  "Husband  and  Wife." 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

See  **Work  and  Labor." 

MASTERS  OF  VESSELS. 

See  "Shipping,"  ft  2. 

§    1.    Master's   UabiUty   for   InJnHea   to 
servant. 

Servants  assume  the  risk  of  occasional  acts 
of  negligence  of  their  fellow  servants,  but  may 
by  notice  cast  the  risk  of  habitual  negligence 
of  their  co-employ 6s  upon  the  master. — South- 
ern Pac.  Co.  V.  Hetzer  (O.  C.  A.)  272. 

Act  March  2,  1893.  27  Stat  531.  c  196  [U. 
S.  Comp.  St.  1901.  p.  3174],  as  amended  by 
Act  March  2,  1903,  32  Stat  943.  c  976  [U. 
S.  Comp.  St  Supp.  1903,  p.  367],  held  not 
to  apply  in  an  action  for  injuries  to  a  fireman 
by  a  collision,  in  the  absence  of  proof  that  the 
engine  and  cars  in  collision  were  used  m  inter- 
state commerce. — Kosney  v.  Erie  R.  Go.  (G.  C. 
A.)  311. 

A  yard  rule  of  a  railroad  company  held  ex- 
plicit, and  sufficient  to  protect  a  train  on  the 
main  track  within  the  yard  limits  from  colli- 
sion with  a  switch  train  in  the  yard. — Rosney 
V.  Erie  R.  Co.  (G.  O.  A.)  311. 

The  injury  of  a  servant  while  attempting 
without  orders  to  replace  a  belt  on  moving 
shafting  held  due  solely  to  his  own  negligence, 
which  precluded  his  recovery  from  the  master. 
— Johnson  v.  Bridgeport  Deoxidised  Bronze  & 
Metal  Go.  (G.  G.)  216. 


S  2.    — —  Fellow  aerrants. 

In  an  action  for  injuries  to  a  railroad  brake- 
man,  the  declaration  held  to  state  a  cause  of  ao 
tion  for  negligence  of  the  engineer,  plaintiff's 
superior  servant,  under  Gonst  Miss.  181IO.  | 
193,  and  Gode  1892,  §  3569.— Moore  t.  IlHnois 
Gent  R.  Go.  (G.  G.  A.)  67. 

A  master  must  exercise  reasonable  care  to 
employ  competent  servants.— Southern  Pac.  Co, 
V.  Hetzer  (C.  G.  A.)  272. 

A  master  must  discharge  a  servant  for  habit 
of  negligence,  or  drunkenness,  or  lack  of  skill, 
of  which  he  has  notice. — Southern  Pac  Co.  v. 
Hetzer  (G.  G.  A.)  272. 

The  diligence  required  of  a  master  to  leam 
the  habits  of  servants  employed  with  due  care 
permits  him  to  rely  on  the  presumption  that 
servants  once  competent  remain  so. — Southern 
Pac.  Go.  V.  Hetzer  (G.  G.  A.)  272. 

The  reasonable  diligence  which  a  master  is 
required  to  exercise  in  determining  the  com- 
petency of  servants  defined. — Southern  Pac.  Co. 
V.  Hetzer  (G.  G.  A.)  272. 

All  of  the  employ^  of  a  railway  company  en- 
gaged in  operating  either  of  two  colliding  trains 
were  fellow  servants  of  a  fireman  on  one  of  the 
trains.— Rosney  v.  Brie  R.  Go.  (G.  G.  A.)  311. 

On  a  libel  in  admiralty  for  injuries  to  a 
longshoreman,  evidence  held  to  establish  that 
the  injury  was  caused  by  the  negligence  of  a 
winchman,  who  was  not  libelant's  fellow  serv- 
ant—The Gity  of  San  Antonio  (D.  G.)  879. 

S  3.    Aetlons. 

In  an  action  for  injuries  to  a  brakeman,  facts 
alleged,  if  proved,  held  to  raise  a  question  of 
fact  as  to  defendant's  negligence  in  furnishing: 
defective  appliances,  to  be  submitted  to  the 
jury.— Moore  v.  Illinois  Gent  R.  Go.  (C.  C. 
A.)  67. 

After  proof  of  the  incompetence  of  a  servant, 
his  general  reputation  is  competent  to  prove 
notice  of  the  habit  of  incompetence  to  the  mas- 
ter.— Southern  Pac  Go.  v.  HeUer  (G.  O.  A.) 
272. 

Specific  acts  of  negliprence.  of  drunkenness, 
or  lack  of  skill,  of  which  the  master  had  no 
notice,   are  inadmissible   to  prove   the   incom- 

getence  of  a  servant  employed  with  due  care. — 
outhem  Pac.  Go.  v.  Hetzer  (G.  G.  A.)  272. 

Evidence  of  specific  acts  of  negligence  known 
to  the  master,  and  of  acts  of  negligence  so  no- 
torious that  the  master  must  have  known  of 
them,  is  admissible  to  prove  the  character  of  a 
servant  for  incompetence. — Southern  Pac.  Co. 
V.  Hetzer  (G.  G.  A.)  272. 

In  an  action  for  injuries  to  a  railway  fire- 
man, evidence  held  insufficient  to  require  sub- 
mission to  the  jury  of  defendant's  negligence  in 
failing  to  provide  sufficient  help  on  one  of  the 
trains,  ana  in  providing  a  crew  incapacitated 
from  overwork. — ^Rosney  t,  Erie  B.  Co.  (Oi  (X 
A.)  811. 

MAXIMS. 

Of  equity,  see  "Equity/'  t  L 
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MEASURE  OF  DAMAGES. 

See  "Damages,"  (  2. 

For  fraud,  see  "Fraud,"  t  2. 

MECHANICS'  LIENS. 

Effect  of  appointment  of  receiver  on  right  to, 
see  "Receivers,"  I  1. 

Enforcement  against  homestead,  see  ''Home- 
stead," §§  1.  2. 

MENTAL  SUFFERING. 

Element  of  damages,  see  "Damages,"  |  1» 


MINES  AND  MINERALS. 


f  1. 


and 


Operatloift  of  mines,  qnarrles, 
wells. 

A  Hen  for  supplies  furnished  a  manufacturing 
corporation  under  Code  Va.  1887,  {  2485  (Code 
1904,  p.  1246)  attaches  at  the  time  the  supplies 
were  fumisbed,  and  not  from  the  filing  ana  re- 
cording of  the  claim,  under  section  2486  (page 
1249),  so  that  the  claimant  is  not  debarred  of 
priority  by  the  debtor's  bankruptcy  between  the 
furnishing  of  the  supplies  and  tba  filing  of  the 
claim  for  lien. — Mott  v.  Wissler  Min.  Co.  (C. 
C.  A.)  697. 

MISREPRESENTATION. 

See  "Fraud." 

MODIFICATION. 

Of  contract,  see  "Sales,"  S  2. 

MONEY  LENT. 

In  an  action  against  a  surety  to  reoover  mon- 
ey  loaned  to  complete  a  contract,  a  judgment 
record  showing  that  the  surety  claimed  owner- 
ship of  the  plant  of  its  principal  held  admissible. 
— ^tna  Indemnity  Co.  v.  Ladd  (C.  C.  A.)  636. 

Under  complaint  alleging  money  advanced  for 
defendant's  use,  a  bond  reciting  the  transaction 
in  which  the  advancement  was  made  held  ad- 
missible.— MtasL  Indemnity  Co.  v.  Ladd  (C.  O. 
A.)  636. 

MONEY  RECEIVED. 

Recovery    of   payment   in    general,   see   **Pay- 
ment,*'^  f  1. 

MORTGAGES. 

Effect  of  proceedings  in  bankruptcy,  see  "Bank- 
ruptcy,**^ f  6. 
Of  personal  property,  see  "Chattel  Mortgages." 

f    1.    Foreolosvre  liy  aetloB« 

The  holder  of  a  prior  mortgage  is  not  a  neces- 
sary party  to  the  foreclosure  of  a  junior  mort- 
gage.— Boatmen's  Bank  of  St  Louis  v.  Fritz- 
fen  (C.  C.  A.)  650. 

135  F. 


MOTIONS. 

Direction  ef  verdict  in  civil  actions,  see  "Tri- 
al." 

Presentation  of  objections  for  review,  see  ** Ap- 
peal and  Error,"  S  2. 

Relating  to  pleadings,  see  "Pleading,"  {  5. 

Under  the  Pennsylvania  practice,  an  affidavit 
filed  as  the  foundation  for  a  rule  to  show  cause 
should  contain  concise  averments  of  all  the  nec- 
essary facts  to  make  a  prima  facie  case  for  the 
relief  sought.— O'MaUey  v.  Times  Pub.  Co.  (C. 
C.)  909. 

MULTIFARIOUSNESS. 

In  equity  pleading,  see  "Equity,"  S  2. 

MUNICIPAL  CORPORATIONS. 

See  "Counties." 

Impairment  of  contract  risrhts  under  city  war- 
rants, see  "Constitutional  Law,"  §  1. 

Impairment  of  contract  rights  under  ordi- 
nances, see  "Constitutional  Law,"  §  1. 

Special  laws,   see  "Statutes,"  §   1. 

Water  supply,  see  "Waters  and  Water  Cours- 
es," S  2. 

I    1.    Fiscal    management,    public    debt, 
seonrities,  and  taxation. 

Where  a  city  issued  improvement  bonds  and 
pledged  special  assessments  levied  therefor,  it 
was  not  a  guarantor  of  the  bonds,  but  only  a 
statutory  trustee  for  collection,  and  liable  only 
for  the  exercise  of  due  diligeuce  therein. — 
Jewell  V.  City  of  Superior  (C.  C.  A.)  19. 

Rev.  St.  Wis.  1898.  §  1114,  held  not  to  apply 
to  the  relations  between  a  city  and  holders  of 
local  improvement  bonds  with  reference  to  the 
collection  of  municipal  assessments  applicable 
to  payment  of  the  bonds.— Jewell  v.  City  of 
Superior  (C.  C.  A.)  19. 

Local  improvement  assessments  having  been 
returned  by  a  city  to  the  county  as  delinquent 
taxes,  the  city  was  only  liable  to  account  to 
holders  of  bonds  entitled  to  such  assessments 
when  collected  for  such  amount  as  was  received 
from  the  county  after  collection.— Jewell  v. 
City  of  Superior  (C.  C.  A.)  19. 

Extension  of  municipal  improvement  assess- 
ments applicable  to  the  payment  of  bonds  is- 
sued therefor  held  not  to  render  the  city  ab- 
solutely liable  for  the  value  of  the  bonds. — 
Jewell  V.  City  of  Superior  (C.  C.  A.)  19. 

A  city,  acting  as  trustee  for  collection  of  lo- 
cal improvement  assessments  for  the  benefit  of 
bondholders,  held  liable  for  interest  on  unap- 
plied collections  only  at  the  rate  received  from 
depositories. — Jewell  t.  City  of  Superior  (C.  C. 
A.)  19. 

A  holder  of  local  improvement  bonds  for 
which  special  assessments  had  been  pledged 
held  entitled  to  share  in  collections  in  such 
proportion  as  the  amount  of  his  bonds  bore 
to  the  total  amount  of  bonds  issued,  less  sums 
previously  naid  him. — Jewell  v.  City  of  Su- 
perior (O.  0.  A.)  19. 
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Recitals  In  bonds  issued  for  road  improve- 
ments, under  Act  Ohio  March  21,  18d4  (91 
Ohio  Laws,  p.  543),  held  to  create  an  estoppel 
in  favor  of  a  oona  fide  purchaser,  which  preclud- 
ed the  defense  of  irre^Iarity  in  oroceedings 
pc^eoeding  their  issuance. — Rees  t.  Olmsted  (0. 
O.  A.)  296. 

Neither  Sand.  &  H.  Dl^.  Ark.  |  5273,  nor 
any  other  statutory  provision,  authorizes  a 
city  to  aflBx  a  seal  to  its  warrants;  and,  in 
the  absence  of  a  by-law  or  ordinance  providing 
therefor,  such  affixing  of  a  seal  adds  nothing 
to  the  dignity  or  effect  of  a  warrant,  which 
remains  in  legal  effect  an  unsealed  instrument. 
--Condon  v.  City  of  Eureka  Springs,  Ark.  (0. 
0.)  566. 

Act  Ark.  March  27,  1893  (AcU  1893,  p.  169), 
which  empowers  cities  to  call  in  outstanding 
warrants  by  order  for  cancellation  and  reissue 
not  oftener  than  once  a  year,  and  provides  that, 
if  any  warrant  is  not  presented  pursuant  to 
sudi  an  order,  it  shall  be  barred,  is  not  retroac- 
tive, and  does  not  apply  to  warrants  issued 
before  its  passage. — Oondon  v.  City  of  Eureka 
Springs,  Ark.  (G.  O.)  566. 

Act  Ark.  Feb.  27,  1875  (Acts  1874-75,  p. 
189).  which  authorized  cities  to  call  in  out- 
standing warrants,  but,  as  construed  by  the 
Supreme  Court  of  the  state,  gave  a  city  no 
power  to  compel  a  holder  to  present  warrants 
thereunder,  conferred  no  vested  rights  On  a  city, 
and  it  was  within  the  province  of  the  IiCgisla- 
ture  to  repeal  it  with  respect  to  warrants  pre- 
viously issued. — Condon  v.  CSty  of  Eureka 
Springs,  Ark.  (0.  C.)  566. 

Under  the  law  of  Arkansas  the  five-year 
statute  of  limitations  covering  unsealed  instru- 
ments applies  to  actions  on  city  warrants, 
which  are  unsealed  or  to  which  a  seal  has  been 
affixed  without  authority  of  law;  and,  such 
warrants  being  payable  on  demand,  the  stat- 
ute begins  to  run  from  the  time  of  their  de- 
livery.— Condon  v.  City  of  EiUreka  Springs,  Ark. 
(O.  (5.)  566. 

MUTUAL  BENEFIT  INSURANCE. 

See  ''Insurance,'*  |  2. 

NAMES. 

See  "Trade-Marks  and  Trade-Names.** 

Laws  N.  Y.  1900,  p.  452,  c.  216,  §  863b,  held 
not  to  prevent  institution  of  an  action  by  one 
who  has  assumed  a  trade-name. — Devlin  v. 
Peek  (a  0.)  167. 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  |  1. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses." 

f    1.    Bishts  of  public. 

The  injury  of  a  tug  from  a  line  which  be- 
came entangled  in  its  screw  held  not  to  have 


been  due  to  any  negligence  of  respondent  whick 
rendered  it  liable  for  the  Injury. — Moran  v. 
Merritt  &  Chapnum  Derrick  &  Wrecking  Ca 
(D.  a)  863. 

NAVIGATION. 

See  "Navigable  Waters,"  |  1. 

NEGLIGENCE. 

Causing  death,  see  "Death."  |  1. 
Instructions  in  general  in  action  for,  aee  "Tri- 
al." §  2. 
Measure  of  damages,  see  "Damages,"  §  2. 

By  particular  cUuses  of  parties. 
See  "Carriers,"  §8  1.  3;    "Pilots." 
Employers,  see  "Master  and  Servant."  H  1-3. 
Railroad  companies,  see  ''Railroads,'^   {   1. 

CoiiditConortMeQrfNntCcuZarn>ecle8afim>p0l]fr 

vfcrkst  or  maOiinery. 
See  "Blectricity" ;  "Railroads,"  i  1. 

CcntriljvJxny  negligence- 
Of  person  injured  by  operation  of  railroad,  see 

"Railroads."  8  1. 
Of  person  killed  by  electricity,  see  "Electricity." 
Of  servant,  see  "Master  and  Servant,"  §§  1-3. 


§    I. 


oonatitiitiiic 


Acts     or     omlssioiia 
nesllKenoe. 

A  characterization  of  defendant's  negligence 
as  "gross"  in  a  declaration  does  not  change  the 
legal  effect  of  the  allegation  from  what  it  would 
have  been  had  the  term  "negligence"  alone 
been  used.— Kelly  v.  Malott  (C.  C.  A.)  74. 

f   2.    Projdii&ate  cause  of  iajnry. 

To  give  a  right  of  action  for  an  injury  on 
the  ground  of  defendant*s  negligence,  the  in- 
jury must  have  been  the  natural  and  probable 
consequence  of  such  negligence,  and  such  as 
under  the  circumstances  of  the  case  might  and 
ought  to  have  been  foreseen. — Empire  State 
Cattle  Co.  V.  Atchison,  T.  &  S.  P.  Ry.  0>. 
(C.  0.)  136;  Minnesota  &  D.  CatUe  Oo.  t. 
Same,  Id. 

NEW  TRIAL. 

In  bankruptcy  proceedings,  see  "Bankruptcy." 

S  2. 
Review  of  orders  on  motion  for,  see  "Appetl 

and  Error,"  f  6. 

NOTICE. 

To  corporate  stockholders,  see  "Corporations,'* 
f  2. 

OBJECTIONS. 

To  questions  in  taking  deposition,  see  "Depo- 
sitions." 

OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "Constitutional  Law,"  1 1* 
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OBSTRUCTIONS. 

Of  naviffable  waters,  lee  "Navifable  Waters.'* 

OCCUPATION. 

Of  real  property,  see  "Use  and  Occapation." 

OFFER. 

Of  reward,  tee  *TEtewardB.'* 

OFFICERS. 

PoTtAculaT  cUuBCS  qf  offlcen* 

See  ••Clerks  of  Courto":    ••Judges";    -Receiv- 
ers." 
Corporate  officers,  see  '•Corporations/*  §  2. 
United  States  officers,  see  ••United  States,"  |  1. 

OPINION  EVIDENCE. 

In  dvil  actions,  see  ••Bvidence."  f  5. 

OPTIONS. 

For  purchase  or  sale  of  realty,  see  "Vendor  and 
Purchaser,"  i  1. 

Specific  performance  of,  see  ••Specific  Perform- 
ance," fl. 

ORDERS. 

Of  court,  see  "Motions." 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

ORDINANCES. 

Impairment  of  contract  rights  under  ordinances, 
see  ••ConstituUonal  Law,"  |  1. 

PAROL  EVIDENCE. 

In  civil  actions,  see  ••Bvidence,"  |  4. 

PARTIES. 

Character  ground  of  jurisdiction,  see  ••Courts," 
§4. 

Interpleading,  see  •'Interpleader." 

Persons  concluded  by  judgment,  see  ••Judg- 
ment," S  3. 

In  actUTM  bv  or  against  particular  clasaes  of 

parties. 
See  ••Principal  and  Agent,"  |  8. 

In  particular  actions  or  proceedings. 
See  ••Libel  and  Slander,"  |  1. 
Foreclosure,  see  ''Mortgages,"  §  1. 
For  infringement  of  patent,  see  '•Patents,"  1 10. 


PARTNERSHIP. 

Appeal  In  bankruptcy  proceedings  against  part- 
nership, see  "Bankruptcy,"  §  11. 

Federal  jurisdiction  of  action  against,  see 
"Courts."  f  4. 

Operation  of  statute  of  frauds  on  promise  of 
firm  to  assume  liability  of  member,  see 
"Frauds.  Statute  of,"  §  1. 

f    1.    Dissolntion,     settlement,     and     ao- 
oonntine. 

Where  a  ptartnership  is  terminable  at  will, 
it  may  be  dissolved  by  one  of  the  partners, 
without  regard  to  the  question  of  good  faith 
or  reasonableness  of  time  or  circumstance. — 
Meysenburg  v.  Littlefield  (C.  C.)  184. 

Correspondence  employing  a  firm  as  selling 
agents  for  a  manufacturing  corporation  held  not 
to  prevent  one  of  the  partners  of  such  firm 
from  dissolving  the  same  on  notice  at  will. — 
Meysenburg  v.  Littlefield  (0.  C.)  184. 

Where  a  manufacturing  corporation  employed 
a  firm  to  act  as  its  selling  agents,  the  dissolu- 
tion of  the  firm  operated  to  terminate  the  con- 
tract of  employment — Meysenburg  t«  Little- 
field  (O.   C.)    184. 

PASSENGERS. 

See  ••Carriers,"  |  3. 

PATENTS. 

Parol  or  extrinsic  evidence  as  to  licenses  for  use 
of,  see  •'Evidence,"  f  4. 

§    1*    Subjects  of  patents. 

A  patent  tor  the  product  of  a  process  is  void, 
where  the  same  product  had  previously  been 
produced  by  other  processes. — Soci6t6  Fabriques 
de  Produits  Ohimiques  de  Thann  et  de  Mul- 
house  V.  George  Lueders  &  Co.  (C.  C.)  102. 

Where  a  metallurgical  process  consists,  not 
simply  in  making  use  of  certain  natural  proper- 
ties of  a  deoxidizing,  agent  such  as  aluminum, 
but  in  making  use  of  them  at  a  certain  time, 
in  certain  quantities,  and  in  a  certain  way, 
it  cannot  be  objected,  to  a  patent  for  such  pro- 
cess, that  it  seeks  to  monopolize  well-known 
properties. — United  States  Mitis  Go.  y.  Mid- 
vale  Steel  Co.  (C.  C.)  103. 

To  support  a  process  or  method  patent,  there 
must  be  a  tangible  product,  or  a  change  in 
character  or  Quality  brought  about,  and  not  sim- 
ply a  principle  or  result  underlying  or  involved 
in  certain  mechanical  or  electrical  means  or 
steps. — Manhattan  General  Const  Co.  v.  Heli- 
os-Upton Co.  (C.  C.)  785. 

Where  no  concrete  conception  can  be  worked 
out  of  a  claim  for  a  mechanical  patent,  it  can- 
not be  sustained. — Manhattan  General  Const. 
Co.  V.  Helios-Upton  Co.  (Q  O.)  785. 

f    2.    PatentabiUty. 

A  new  combination  of  old  parts,  which  pro- 
duces a  new  and  useful  result,  may  disclose  in- 
vention;   and,  when   it  displays  the  exercise 
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Of  intaitire  skill  and  genius  beyond  that  pos- 
sessed and  exercised  07  those  skilled  in  the 
art,  invention  should  be  recognized. — Western 
Electric  Co.  T.  North  Electric  Co.  (C.  O.  A.) 
79. 

Where  the  question  of  the  validity  of  a  patent 
is  in  doubt,  the  doubt  should  rather  be  resolved 
in  favor  of,  than  against,  the  patent — Cleve- 
land Foundry  Co.  v.  Kauffman  (C.  C.  A.)  360. 

A  patentee  of  a  combination  may  also  obtain 
a  patent  on  a  divisional  application  for  a  sub- 
combination of  some  of  the  same  elements,  if 
new  and  useful  in  itself,  or  in  connection  with 
previously  known  means  or  devices  necessary  to 
make  the  whole  an  operative  machine  or  struc- 
ture.— ^Thomson- Houston  Electric  Co.  v.  Black 
River  Traction  Co.  (C.  C.  A.)  759. 

Claims  of  a  patent  for  a  regulating  device  for 
gas  engines  otnerwise  void  for  anticipation  are 
not  rendered  valid  by  adding  to  the  combina- 
tion some  old  form  of  governor  to  actuate  the 
supply  valve,  which  is  an  obvious  step,  in  view 
of  the  long  use  of  such  device  on  steam  en- 
gines.— Press  Pub.  Co.  v.  Westinghouse  Mach. 
Co.  (C.  C.  A.)  767. 

The  patentability  of  a  process  is  to  be  de- 
termined by  its  effect  However  simple,  it 
may  disclose  invention,  if  it  produces  an  im- 

§  roved    result — United    States    Mitis    Oo.    t. 
[idvale  Steel  Co.  (C.  C.)  103. 

Where  a  patent  discloses  invention,  the  courts 
are  not  called  upon  to  measure  it  by  an  exact- 
ing standard. — Valvona  y.  D'Adamo  (C.  C.)  544. 

A  United  States  patent  will  not  be  defeated 
by  a  prior  foreign  patent,  unless  it  describes  or 
shows  the  patented  invention  in  such  full,  clear, 
and  exact  terms  as  to  enable  any  person  skilled 
in  the  art  to  practice  it  without  the  necessity  of 
experimenting. — Valvona  v.  D'Adamo  (C.  O.) 
544. 

i  3.     Applioattoiifl,        and        prooeeding;* 
thereon. 

Where  a  patentee  acquiesces  in  a  rejection  of 
claims  by  the  Patent  OfBce,  and  amends  the 
same  so  as  to  be  more  specific,  such  claims  must 
be  read  and  interpreted  with  reference  to  the 
rejected  claims  and  to  the  prior  state  of  the  art, 
and  cannot  be  so  construed  as  to  cover  either 
what  was  rejected  or  disclosed  by  prior  devices. 
—Greene  v.  Buckley  (C.  C.  A.)  520;  Same  v. 
Manhattan  Refrigerating  Co.,  Id. 

§   4.     Requisites  and  validity  of  lotters 
patent. 

The  provision  of  Rev.  St  §  4885  [U.  Bl 
Comp.  St  1901,  p.  3382],  requiring  a  patent  to 
bear  date  as  of  a  day  not  later  than  six 
months  from  the  time  of  its  allowance  and  no- 
tice thereof  to  the  applicant,  is  directory  mere- 
ly; and  where  the  accumulation  of  work  in  the 
office  delays  the  issuance  of  the  patent  until 
a  later  date,  the  final  fee  having  been  paid 
within  the  time  allowed,  such  patent  will  not 
for  that  reason  be  adjudged  void  at  the  in- 
stance of  a  private  party  in  a  collateral  pro- 
ceeding.— Western  Electric  Co.  y.  North  Elec- 
tric Co.  (C.  O.  A.)  79. 


Claim  for  mechanical  patent  otherwise  invalid 
as  an  abstraction  held  not  to  be  sustained  by 
reference  to  the  specifications. — Manhattan  G<^n- 
eral  Const  Co.  t.  Helios-Upton  Co.  (G.  C.)  765. 

f   S.    Beissnes* 

Even  though  the  changes  in  description  in  the 
specification  of  a  reissued  patent  are  not  ma- 
terial, and  the  claims  are  identical  with  some 
of  those  of  the  original  patent  such  facts  do 
not  impeach  their  validity. — Thomson-Houston 
Electric  Co.  v.  Black  River  Traction  Go.  (C 
C.  A.)  750. 

f   6.    Disclaimers; 

Claims  of  a  reissued  patent  should,  if  po9- 
siblCr  be  given  the  construction  placed  thereon 
by  the  patentee  and  the  Patent  Office  to  make 
the  reissue  effective. — Thomson-Houston  Elec- 
tric Co.  V.  Black  River  Traction  Co.  (G.  C-  A) 
759. 

The  purpose  of  a  disclaimer,  after  issue,  is  to 
take  out  of  a  patent  that  which  has  been  mis- 
takenly or  inadvertently  included  in  it,  by  which 
it  is  made  too  broad.  —  Manhattan  General 
Const  Co.  V.  Helios-Upton  Co.  (C.  C.)  785. 

f   7«    Constraotion  and  operation  €>f  let- 
ters patent. 

The  claims  of  a  patent  are  to  be  fairly  con- 
strued in  the  light  of  the  specification  and 
drawings,  so  as  to  cover,  if  possible,  the  in- 
vention and  thus  save  it,  especially  if  it  be  a 
meritorious  one. — Mossberg  v.  Nutter  (OL  C.  A.) 
95. 

Where  a  theory  is  erroneously  advanced  by 
an  inventor  in  his  specifications  to  explain  a 
patented  process,  the  scope  of  the  invention 
is  not  to  be  narrowed  thereby,  so  as  to  preclude 
him  from  laying  claim  to  other  beneficial  re- 
sults.—United  States  Mitis  Co.  y.  Midvale 
Steel    Oo.    (O.    O.)    103. 

An  invention  covered  by  a  patent  is  not  neces- 
sarily to  be  cut  down  by  the  fact  that  while 
application  was  pending  other  applications  were 
brought  forward  by  the  same  inventor  repre- 
senting different  developments  of  the  same  idea. 
— Manhattan  General  Const  Co.  y.  Helios- 
Upton  Co.  (C.  C.)  785. 

Claims  of  a  patent  are  to  be  taken  as  they 
read,  and  are  not  limited  by  an  amendment  of 
the  specification  more  particularly  describing 
the  device  shown  in  the  drawings  to  meet  ob- 
jections of  the  Patent  Office,  where  the  claims 
themselves  are  left  unchanged.  —  Manhattan 
General  Const  Co.  v.  Helios-Upton  Co.  (C  C.) 
785. 

A  patent  for  a  method  of  maintaining  a  con- 
stant electric  current  in  an  alternating  current 
circuit  in  which  there  are  translating  devices 
in  series,  is  not  limited  by  the  description  there- 
in of  an  apparatus  for  practicing  sach  method, 
which  must  be  taken  as  merely  illustrative- 
Manhattan  General  Const  Co.  v.  Helios-Upton 
Co.  (C.  0.)  785. 

Inventor  held  not  restricted  to  the  particulan 

to  which  prominence  is  given  in  the  specifica- 
tions, where  it  is  evident  that  he  had  variations 
of  it  in  mind  and  had  formulated  a  daim  to 
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cover  them. — Manhattan  General  Const  Co.  v. 
Helios-Upton  Co.  (C.  C.)  785. 

5  8.    Title,  eonToyaaees,  And  oontraots. 

A  provision  of  a  contract  assigning  a  patent, 
requiring  the  assignee  to  keep  accounts  show- 
ing licenses  granted  thereunder,  which  should 
be  subject  to  inspection  by  the  patentee,  held  not 
violated  by  a  refusal  to  permit  him  to  inspect 
the  assignee's  boolts,  showing  its  business  of 
building  the  patented  structure,  in  which  he  had 
no  interest,  so  as  to  entitle  him  to  a  cancella- 
tion.—Duff  V.  Gilliland  (O.  C.)  681. 

A  contract  assigning  a  patent  in  consideration 
of  the  payment  to  the  patentee  of  a  share  of  the 
royalties  received  for  licenses  construed,  and 
held  not  violated  by  the  assignee  by  engaging 
in' the  construction  of  the  patented  machine  for 
licensees,  so  as  to  afford  ground  for  its  cancel- 
lation, nor  to  entitle  the  patentee  to  an  inter- 
est in  the  profits  of  such  business. — ^Duff  v.  Gil- 
liland (C.  C.)  581. 

f  9.     BesnlatioB   of   dealins*  i^  patent 
rif:]ite    and  patented  artieles. 

Rev.  St.  $  4900  [U.  S.  Comp.  St  1901,  p. 
3388],  reqmring  that  articles  made  under  a 
patent  shall  be  so  marked,  is  not  applicable  to 
the  case  of  a  process  patent  and  the  omission 
is  not  a  bar  to  recovery  for  infringement  where 
the  defendant  has  been  notified,  and  continues 
the  infringement  in  disregard  of  such  notice. 
—United  States  Mitis  Co.  v.  Midvale  Steel  Co. 
(C.  0.)  103. 

f  10.   Infrinsenient. 

A  defense  to  a  suit  for  infringement  on  the 
ground  that  the  patent  bears  date  more  than  six 
mouths  later  than  the  notice  given  to  the  appli- 
cant of  the  allowance  of  the  application  may 
properly  be  taken  by  plea. — ^Western  Electric 
Co.  V.  North  Electric  Co.  (0.  (X  A.)  79. 

In  a  suit  in  equity  for  infringement  of  a 
patent  the  defenses  of  lack  of  invention  and 
infringement  cannot  be  made  by  plea,  but  onlv 
by  answer. — Western  Electric  Co.  ▼.  North 
Electric  Co.  (C.  a  A.)  79. 

Proof  of  infringement  by  a  joint-stock  associa- 
tion organized  under  the  laws  of  New  York 
will  not  sustain  a  bill  for  infringement  against 
its  president  individually,  who  is  not  shown  to 
be  a  stockholder. — National  Casket  Co.  v.  Stolts 
(C.  C.  A.)  534. 

A  denial  of  invention  in  a  suit  for  infringe- 
ment held  sufficient — Robinson  T.  American  Car 

6  Foundry  Co.  (C.  C.  A.)  693. 

Service  of  a  copy  of  an  injunction  on  defend- 
ant's attorneys,  and  inclosure  of  a  copy  in  a 
properly  addressed  letter  mailed  to  defendant 
held  sufficient  to  sustain  a  proceeding  for  con- 
tempt for  violation  thereofT — Christensen  Ehi- 
gineering  Co.  v.  Westinghouse  Air  Brake  Co. 
(C.  C.  X)  774. 

In  a  proceeding  to  punish  defendant  for  con- 
tempt in  violating  an  injunction  restraining  the 
sale  of  certain  infringing  valves,  a  finding  that 
the  valves  were  infringements  held  justified. — 
Christensen  Engineering  Co.  v.  Westinghouse 
Air  Brake  Co.  (a  a  A.)  774. 


An  objection  that  a  notice  of  the  commence- 
ment of  proceedings  to  punish  defendant  for 
contempt  in  violating  an  injunction  restraining 
the  infringement  of  a  patent  was  not  properly 
served  held  unsustainable.  —  Christensen  Engi- 
neering Co.  T.  Westinghouse  Air  Brake  Co.  (C. 
C.  A.)  774. 

An  order  awarding  one-half  of  a  fine  assessed 
in  a  contempt  proceeding  to  complainant  held 
reviewable  on  appeal,  though,  if  the  entire  fine 
had  been  so  awarded,  review  could  be  had  only 
on  writ  of  error. — Christensen  Engineering  Co. 
V.  Westinghouse  Air  Brake  Co.  (C.  C.  A.)  774. 

In  proceedings  for  contempt  in  violating  an 
injunction  restraining  infringement  of  a  patent, 
only  so  much  of  the  fine  imposed  should  be 
awarded  to  the  complainant  as  the  evidence  dis- 
closed was  necessary  to  indemnify  it  for  its  ex- 
penses in  the  contempt  proceeding. — Christen- 
sen Engineei*ing  Co.  v.  Westinghouse  Air  Brake 
Co.  (C.  C.  A.)  774. 

Where  a  patent  deals  with  a  metallurgical 
process,  with  regard  to  which  there  is  not  only 
a  difference  of  opinion,  but  some  obscurity, 
it  would  destroy  the  value  of  the  patent  by 
which  the  process  is  protected  if,  while  pursuing 
its  terms,  the  charge  of  infringement  could 
be  successfully  met  simply  by  assigning  the 
attainment  of  the  different  object. — United 
S^teB  Mitis  Co.  v.  Midvale  Steel  Co.  (C.  C.) 
103. 

The  president  of  a  corporation  not  alleged  to  be 
insolvent  cannot  properly  be  joined  with  the  cor- 
poration as  defendant  in  a  bill  for  an  injunction 
and  accounting  for  an  alleged  infringement  of  a 
patent  by  the  corporation  merely  because  as  such 
president  he  directs  the  business  of  the  corpora- 
tion.—Glucose  Sugar  Refining  Co.  v.  St  Louis 
Syrup  &  Preserving  Co.  (C.  O.)  540. 

An  application  for  preliminary  injunction 
against  infringement  of  the  Custodis  patent  No. 
512,504,  for  a  chimney,  denied. — ^Alphons  Cus- 
todis Chimney  Const  Co.  v.  H.  R.  Heinicke  (C. 
O.)  552. 

PATENTS  ENITMEBATED. 

ENGLISH. 

16,940.  Automatic  lubricator 525 

1894. 

1,478.  Process    for    duplicating    phono- 
graphic records 810 

GERMAN. 

20,349.  Water  closet  ralve 101 

43,908.  Bicycle  beU 98 

UNITED  STATES. 
ORIGINAL. 

23,fi56.  Artificial  limbs 863 

41,238.  Artificial  limbs 303 

48,660.  Artificial  limbs 364 

52.057.  Artificial  limbs 364 

58.351.  Artificial  limbs 364 

98,599.  Water  closet  valve 101 

117,555.  Chimney 552 
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126,270. 
140,799. 
175,728. 
187,528. 
190,304. 
205,903. 
215,271. 
274,284. 

295,675. 
295,919. 
303,976. 
333,373. 

841,214. 

346,899. 
357.538. 

368,702. 
371,239. 
371,431. 
377,217. 
382,417. 

397,616. 
401,426. 
400.146. 
413.293. 
416.374. 
416,710. 
421,244. 
424,695. 

444,556. 

451,847. 
484,582. 

488,083. 
491,012. 
491,234. 
495,443. 

511,559. 
511,560. 
512,504. 
516,846. 

516,847. 

517,271. 
521,722. 
528,273. 

537,629. 
552,729. 
5.i4,806. 
555,r>40. 
560,067. 
563,572. 
504,502. 
505,541. 
508.919. 
581,251. 
583,585. 
588,610. 
580,342. 
590,297. 
598.452. 
620,036. 
623.741. 


Water  closet  valve 101 

Method  of  constracting  doors. . . .  118 

Water  closet  valve 101 

Baseboard  and  wainscoting 118 

Water  closet  valve 101 

Water  closet  valve 101 

Automatic  lubricator 527 

Carpet   strips   for   repelling   and 

destroying  vermin 118 

Artificial  limbs 364 

Automatic  lubricator 525 

Process  for  casting  Toilers 811 

Process  for  making  wrought  iron 

and  steel  castings 104 

Process  for  duplicating  cylindrical 

phonographic  records 810 

Baseboard  and  wainscoting. .  .112,  113 
Spring  jack  telephone  switches. . 

79-^1,  83,  86 

Automatic  lubricator 526 

Artificial  limbs 364 

Water  closet  valve 101 

Regulator  for  arc  light  circuits. . .  793 
Process    for    duplicating    phono- 
graphic records 811 

Regulator  for  arc  light  circuits. . .  793 

Artificial  limbs 364 

Method  of  forming  lead  trap 546 

Regulator  for  arc  light  circuits. . .  794 
Process  for  making  tubing.  ..354,  357 

Artificial  musk 102 

Method  of  hulling  peas 815,  816 

Traveling  contact  for  electric  rail- 
ways   759-761 

Traveling  contact  for  electric  rail- 
ways   763 

Artificial  musk  102 

Process    for    duplicating    phono- 

graphic  records 810 

Telephone  switch 79-81,  85 

Bicycle  bell 95 

Method  of  making  starch 540 

Traveling  contact  for  electric  rail- 
ways   759 

Electric  motor 305 

Electric  motor 365 

Chimney    552 

Regulator  for  arc  light  circuits. . . 

795,  802 
Regulator  for  arc  light  circuits. . . 

797,  804 

Gas  producer 581,  582 

Cream  separator 772 

Process    for    duplicating    phono- 
graphic records 810 

Pneumatic  tool 783 

Telephone  switch 80,  81,  87 

Incandescent  lamp  socket 91 

Rock-drilling  machinery 119,  120 

Incandescent  lamp  socket 91 

Process  for  casting  printers*  rolls  811 

Automatic  lubricator 530 

Incandescent  lamp  socket 91 

Incandescent  lamp  socket 91 

Method  of  making  tubing. . .  .351,  353 

Regulator  for  gas  engines 767 

Regulator  for  arc  light  circuits. .  800 

Acetylene  gas  burner 121 

Automatic  lubricator 521 

Artificial  limbs 364 

Multiplying  camera 5iy) 

Artificial  limbs 364 


626,927.  Incandescent  lamp  socket ^ 

627,898.  Car  truck   7M 

627,900.  Car  truck 7Sj 

631,645.  Hydrant 53T 

633,941.  Improvement  in  dredger's  for  pul- 
verulent material 751,  7^52 

644,464.  Artificial  limbs 3»i:> 

667,662.  Process   for  duplicating  cylindri- 
cal phonographic  records. .  .809,  81tH 
669,011.  Method  of  making  flat  knit  cap.  .   532 

682.991.  Process  for  duplicating  cylindrical 

phonographic  records 809.  814 

682.992.  Process  for  duplicating  cyliDdrical 

phonographic  records 809.  814 

684,165.  Method  of  regulating  electric  cur- 
rent     78o 

684,340.  Regulator  for  arc  light  circuits.  . . 

785,801 

694.534.  Rock-drilling  machinery lU' 

694.535.  Process  for  boring  rock IV* 

701,776.  Molds  for  biscuit  cups 544 

702,560.  Oil  burner 3»U. 

710,050.  Regulator  for  arc  light  circuits.  . .   S^M 
713,209.  Process    for    duplicating    phono- 
graphic records  800,  812 

EBISSUB. 

11,597.  Core-boring  apparatus 120 

11,872.  Traveling  contact  for  electric  rail- 
ways    759 

PAYMENT. 

Se«  "Compromise  and  Settlement*" 

f    1.    ReooTery  of  payments. 

An  amended  declaration  and  the  original  held 
to  state  a  similar  cause  of  action  to  recover 
money  under  quasi  contract. — Derk  P.  Yonkcr- 
man  Co.  v.  Charles  H.  Fuller's  Advertising 
Agency  (a  C.)  613. 


PERJURY. 


§  I. 


Offenses    and  responsibility  tKore- 
for* 

Defendant,  being  ch&rged  with  having  taken 
a  false  oath  as  to  his  qualifications  as  a  suretv 
on  a  distiller's  bond  before  a  deputy  internal 
revenue   collector,    Jield   properly   indicted    for 


perjury,  under  Rev.  St.  §  5392  [y.  S.  Comp.  Sl 
1901,  p.  3653],  though  such  offense  under  the 
state   law   constituted   false   swearing   only.— 


United  States  v.  Hardison  (D.  C.)  419. 

Under  Rev.  St.  §  3165,  as  amended  by  Act 
Cong,  March  1,  1879,  c  325,  |  2,  20  Stot.  329 
[U.  S.  Comp.  St.  1901,  p.  20571,  Internal  Reve- 
nue Laws  1900,  p.  47,  |  321  (Rev.  St  U.  S,  I 
321  [U.  S.  Comp.  St.  1901,  p.  1861)  and  Internal 
Revenue  Regulations,  an  oath  ta'ken  by  a  du- 
tiller's  surety  as  to  his  qualifications,  before  a 
deputy  collector,  held  an  oath  taken  in  a  case  in 
which  "a  law  of  the  United  States  authorizes  the 
oath  to  be  administered,"  within  Rev.  St.  U.  S.  f 
5392  [U.  S.  Comp.  St.  1901,  p.  3653].— United 
States  V.  Hardison  (D.  C.)  419. 

Under*  Act  March  15.  1876,  c  304,  19  Stat 
206  ru.  S.  Comp.  St.  1901,  p.  6621,  and  Act 
May  28,  1896,  c.  252,  29  Stat  184  [U.  &  Comp. 


Digitized  by 


Google 


INDBX. 


1063 


St.  1901,  pp.  499,  500],  an  indictment  for  perjury 
committed  in  the  execution  of  an  affidavit  of 
iustification  by  a  surety  on  a  liquor  distiller's 
bond  held  not  objectionable  on  the  ground  that 
the  officer  taking  the  same  styled  himself  **no- 
tary  public  and  ez  officio  justice  of  the  peace." — 
United  States  v.  Hardison  (D.  O.)  419. 

PERSONAL  INJURIES. 

See  "Negligence." 

Diverse  citizenship  ground  of  federal  jurisdic- 
tion, see  "Courts,"  S  4. 

Grounds  for  compensatory  damages,  see  "Dam- 
ages," S  1. 

Measure  of  damages,  see  "Damages,"  f  2. 

To  employ§,  see  '^'Master  and  Servant,"  fS  1-3. 

To  passenger,  see  **Carriers,"  §  3. 

To  person  on  or  near  railroad  tracks,  see  "Bail- 
roads,"  S  1» 

PETITION. 

For  removal  of  cause  to  federal  court,  see  "Re- 
moval of  Causes,"  S  4. 
In  bankruptcy,  see  ''Bankruptcy,"  %%  1-3. 
In  pleading,  see  ''Pleading,"  {  4. 

PHYSICIANS  AND  SURGEONS. 

Fraudulent  use  of  mails  by,  see  "Post  Office," 
f  L 

PILOTS. 

The  owner  of  a  vessel  is  not  debarred  from 
maintaining  a  suit  against  her  pilot  to  recover 
the  amount  of  damages  paid  on  account  of  a 
collision  which  occurred  through  the  pilot's 
negligence  by  the  fact  that  such  damages  were 
paid  without  suit;  nor  is  his  right  of  action 
barred  by  laches,  where  suit  is  commenced  with- 
in the  time  allowed  by  the  statute  of  the  state 
to  sue  at  law  on  similar  claims. — Donald  T. 
Guy  (D.  C.)  429. 

New  York  City  Consolidation  Act,  Laws  1882, 
p.  511.  c.  410.  §§  2101,  2105,  2107,  and  by-laws 
Nos.  17,  21,  and  36  of  the  board  of  commission- 
ers of  pilots  for  the  port  of  New  York,  construed, 
and  held  to  entitle  a  pilot  to  extra  compensa- 
tion for  detention,  and  for  moving  the  vessel  on 
the  day  following  that  on  which  she  was  brought 
into  the  harbor  and  anchored. — ^The  Cervantes 
(D.  C.)  57a 

PLEA. 

In  civil  actions,  see  "Pleading,"  {{  2,  6L 

PLEADING. 

In  federal  courts,  see  "Courts,"  |  5. 

Petition  in  bankruptcy,  see  " Bankruptcy ,**  |  2. 

AllegaUonM  aa  to  particular  facts,    acta,    or 

transactions. 
Diverse  citizenship   as  ground  for  removal  of 

causes,  see  "Removal  of  Causes,"  §  Z 
Federal  jurisdiction,  see  "Courts,"  §  3b 


In  actions  by  or  ojgainst  partfctilar  classes  of 

parties. 
See  "Factors." 

In  particular  actions  or  proceedings. 

See  "Equity,"  §  2;  "Injunction."  §  2;  "Libel 
and  Slander,"  S  1;   "Negligence,"  §  1. 

For  infringement  of  patent,  see  "Patents."  S  10. 

For  recovery  of  payment,  see  "Payment,"  f  1. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  insurance  policy,  see  "Insurance,"  §  1. 

To  rescind  contract  of  life  insurance,  see  "In- 
surance," §  2. 

f    1.    Form  and  alleeations  in  sene'^l* 

In  pleading,  a  general  averment  is  always 
controlled  by  specific  allegations  on  the  same 
subject. — Boatmen's  Bank  of  St  Louis  v.  Fritz- 
len  (C.  0.  A.)  650. 

A  statement  in  a  pleading  that  merchandise 
is  "entitled  to  debenture"  under  section  3030, 
Rev.  St.  LU.  S.  Comp.  St  1901,  p.  1905],  is  in- 
sufficient as  being  the  statement  of  a  legal  con- 
clusion.— W.  H.  Thomas  &  Son  Co.  v.  Bamett 
(C.  C.)  172. 

f    2.    Plea   or    answer,    oross    eomplaint, 
and  affidavit  of  defense. 

A  separate  affirmative  defense  in  the  nature 
of  a  confession  and  avoidance  defeats  the  ac- 
tion, notwithstanding  a  general  denial  accom- 
panying the  same. — %tratton's  Independence  v. 
Dines  (C.  C.  A.)  449. 

The  office  of  an  affidavit  of  defense  under  the 
law  of  Pennsylvania  is  to  prevent  a  summary 
judgment,  and  it  is  not  to  be  subjected  to  close 
technical  .examination. — Mutual  Life  Ins.  Co.  v. 
Keen  (C.  C.  A.)  677. 

Allegations  of  a  bill  as  to  the  citizenship  of 
the  members  of  plaintiff  firm  may  be  challenged 
by  plea  in  abatement,  under  Illinois  practice, 
unless  waived  by  a  plea  to  the  merits. — Derk 
P.  Yonkerman  Co.  v.  Charles  H.  Fuller's  Ad- 
vertising Agency  (C.  C.)  613. 

f   3.    Replication    or    reply    and    anbae- 
qnent  pleadings. 

A  replication  which  does  not  avoid  the  legal 
effect  of  an  affirmative  defense  presents  no  is- 
sue.— Stratton'g  Independence  v.  Dines  (C.  C. 
A.)  449. 

§  4.     Amended  and  supplemental  plead- 
inf^s  and  repleader. 

Amendment  of  petition  held  properly  allowed 
by  the  trial  court  in  the  exercise  of  its  discre- 
tion.—Moore  V.  Petty  (C.  O.  A.)  668. 

f  5.     Motions. 

Judgment  on  the  pleadings  may  be  entered  on 
motion,  where  a  party  is,  on  all  the  pleadings, 
entitled  to  judgment. — Stratton's  Independence 
V.  Dines  (C.  0.  A.)  449. 

An  election  to  stand  bv  a  count  in  money 
lent  held  not  a  waiver  of  the  right  to  use  ap 
evidence  a  bond  declared  on  in  another  count. — 
JEtnsL  Indemnity  Co.  v.  Ladd  (C.  C.  A.)  636. 

A  plea  in  abatement  may  be  stricken  off  on 
motion,  where  not  supported  by  depositions  tak- 
en in  conformity  to  the  rules  of  the  court. — 
Scott  ▼.  Stockholders'  Oil  Co.  (C.  C.)  802, 
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POLICY. 

Of  insurance,  see  "Insurance." 

POST  OFFICE. 

I  1.     Offenses  asAin^t  postal  laws. 

Rer.  St.  §  5480,  as  amended  by  Act  March  2, 
1889.  c.  393,  I  1,  25  Stat.  873  [U.  S.  Comp. 
St.  1901,  p.  3697],  makes  no  discrimination, 
with  respect  to  the  right  of  persons  whose  voca- 
tion is  nealine  to  the  use  of  the  mails,  be- 
tween those  who  profess  to  cure  by  the  use  of 
mental  science  and  those  who  use  drugs;  the 
only  question  in  either  case  being  that  of  good 
faith.— Post  T.  United  States  (C.  C.  A.)  1.  1022. 

Where  an  indictment  for  fraudulent  use  of 
the  mails  under  Rev.  SL  §  5480,  as  amended 
by  Act  March  2.  1889,  c.  393.  SI,  25  Stat.  873 
[U.  S.  Comp.  St.  1901,  p.  3697],  charged  that 
defendant  advertised  to  practice  mental  heal- 
ing, and  receive  pay  to  treat  patients,  "when 
she  did  not  intend  to  administer  any  treat- 
ment/* such  intention  is  the  gist  of  the  offense, 
and  must  be  proved  to  warrant  a  conviction. — 
Poet  V.  United  States  (G.  G.  A.).l.  1022. 

Where,  on  a  trial  for  fraudulently  using  the 
mails  by  the  practice  of  an  alleged  power  of 
mental  healing,  under  the  plea  of  not  guilty, 
defendant  introduced  evidence  tending  to  show 
that  she  possessed  the  power  claimed,  an  in- 
struction tnat  the  burden  rested  on  her  to  satis- 
fy the  jury  that  she  possessed  such  power  was 
erroneous  and  misleading. — ^Post  T«  United 
SUtes  (O.  a  A.)  1,  1022. 

POWERS. 

Of  attorney,  see  "Principal  and  Agent** 

PRACTICE. 

Adoption  by  United  States  courts  of  practice 
of  state  courts,  see  "Gourts,"  {  6. 

In  patent  office,  see  "Patents,"  (  8. 

Prosecution  of  actions  in  general,  see  "Ac- 
tion," §  1. 

In  partfUsular  dvU  cuMom  or  proceedings. 
See  ''Interpleader." 

Condemnation  proceedings,  see  ^'Eminent  Do- 
main," §  1. 

Particular  prooeeAinge  in  actUme. 

See  "Abatement  and  Revival" ;  "Depositions" ; 
"Evidence";  "Exceptions,  Bill  of*;  "Judg- 
ment"; "Jury";  "Limitation  of  Actions'^; 
"Motions";  'Tleading";  "Removal  of  Gaus- 
gg»» .    *«Trial." 

Verdict,  see  "Trial,"  §  3. 
Particular  remedieB  in  or  incident  to  actUme. 

See  "Injunction" ;  "Receivers." 

Procedure  in  criminal  proaecutione. 
See  "Criminal  Law." 


Procedure  in  exerctee  of  special  juriediclions. 

In  admiralty,  see  "Admiralty";    "GolUsion,"  S 

6;   "Maritime  Liens,"  8  2. 
In  bankruptcy,  see  "Bankruptcy,**  (§  1-3. 
In  e<juity,  see  "Equity." 
Particular  courts,  see  "Courts." 

Procedure  on  revieiOm 
See  "Appeal  and  Error." 

PRE-EMPTrON. 

Of  public  lands,  see  "Public  Lands,**  |  2L 


see  "Bank- 


PREFERENCES. 

Effect  of  proceedings  In  bankruptcy, 
ruptcy,"  S  6. 

PREJUDICE. 

Ground  for  removal  of  cause,  see  "Removal  of 
Causes,"  fi  3. 

Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal and  Error,"  §  5. 

PRINCIPAL  AND  AGENT. 

See  "Brokers";  "Factors." 

Admissions  by  agent,  see  "Evidence,**  f  2: 

f    !•    The  relatton. 

Evidence  held  sufficient  to  establish  that  a 
member  of  defendant  firm,  who  negotiated  a 
modification  of  a  contract  with  idaintiff,  had 
authority  to  act  for  the  firm. — Foster  ▼.  Mur- 
phy &  Co.  (0.  G.  A.)  47. 

I   2.    Mutual  rlchts,  duties,  and  UaliUi- 
ties. 

Sale  made  by  defendants  held  in  fact  made 
as  plaintiffs'  agents,  and  plaintiffs  were  entitled 
to  the  profits  thereof. — Moore  y.  Petty  (O.  C. 
A.)  668. 

Principals  held  entitled  to  sue  their  agents  at 
law  for  profits  made  by  the  agents  out  of  a  deal 
with  their  principals'  property. — Moore  t.  Pet- 
ty (G.  G.  A.)  668. 

A  contract  between  a  bankrupt  mercantile 
company  and  a  sales  agent  for  commissions  on 
orders  for  goods  construed. — In  re  Ladue  Tate 
Mfg.  Co.  (D.  G.)  910. 

I   3.    Rights  and  liahiUties  as  to  third 
persons. 

On  the  issue  of  the  authority  of  general 
agents  of  a  surety  company,  a  charge  defining 
general  agent  held  not  misleading. — ^^tna  In- 
demnity Co.  V.  Ladd  (G.  G.  A.)  636.     . 

In  an  action  against  a  surety  company  to  re- 
cover money  loaned  to  it  through  its  general 
agent,  evidence  held  sufficient  to  authorize  the 
submission  to  the  jury  of  the  issue  of  ratifica- 
tion by  the  company  of  the  agent* s  act  in  boi^ 
rowing  the  money.  —  JStna  IndemDitT  Ga  t. 
Ladd  (C.  C.  A.)  636. 

Act  of  principal  in  protesting  its  agent's  draft 
for  funds  to  complete  a  contract  meld  aot  a 
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repudiation  of  the  agent's  assumption  of  the 
contract. — MtnB.  Indenuiity  Co.  v.  Ladd  (O.  C. 
A.)  636. 

Third  persons  are  justified  in  relying  on  the 
apparent  authority  of  a  general  agent,  and  the 
principal  is  bound  for  acts  of  the  agent  within 
the  scope  of  such  authority. — JEtna  Indemnity 
Co.  V.  Ladd  (C.  C.  A.)  636. 

An  agent  may  testify  that  he  acted  for  and 
in  behalf  of  a  principal  in  borrowing  money, 
but  such  testimony  does  not  bind  his  principal, 
nor  prejudice  its  rights. — ^^tna  Indemnity  Co. 
V.  Ladd  (C.  C.  A.)  636. 

Both  under  the  general  authorities  and  under 
the  decisions  of  the  Supreme  Court  of  Oregon,  a 
principal  for  whose  benefit  a  written  contract 
was  made  by  an  agent,  and  who  paid  the  con- 
sideration therefor,  both  the  agency  and  the 
source  of  the  consideration  being  known  to  the 
other  party,  may  maintain  an  action  directly 
for  the  enforcement  of  the  contract,  although 
not  named  therein. — Rea  v.  Barker  (0.  C.)  890. 

PRINCIPAL  AND  SURETY. 

See  "Guaranty." 

Liabilities  of  sureties  on  bond  of  government 
contractor,  see  "United  States,"  S  2. 

I   1.    Creation  and  ezistenee  of  relation. 

In  an  action  on  a  contract  of  suretyship  for 
corporate  indebtedness,  allegations  that  plain- 
tiff, with  knowledge  of  the  falsity  of  representa- 
tions made  to  induce  defendant  to  sign  the  con- 
trnct,  permitted  such  representations  to  be  made 
in  its  presence  to  induce  defendant  to  sign  the 
agreement,  held  to  state  a  defense. — First  Nat. 
Bank  V.  Terry  (C.  C.)  621. 

§   2.    Bisoharee  of  snrety. 

BAilroad  contracting  company  held  entitled, 
as  against  materialman,  to  select  any  reasonable 
route  between  the  termini,  and  the  selection  of 
such  a  route  did  not  relieve  the  materialman's 
surety  from  liability  for  the  materialman's  de- 
fault.— American  Surety  Co.  v.  Choctaw  Const. 
Co.  (C.  C.  A.)  487. 

f  3.     Reniedles  of  oreditom. 

In  an  action  for  the  failure  of  a  contractor 
to  furnish  railroad  ties,  evidence  held  sufficient 
to  present  the  defense  of  plaintiff's  violation  of 
its  obligation  to  furnish  the  motive  power  to 
transport  the  ties. — American  Surety  Co.  v. 
Choctew  Const.  Co.  (C.  C.  A.)  487. 

PRIORITIES. 

Of  claims  against  bankrupt  estate.  Me  "Bank- 
ruptcy," I  9. 

PROCESS. 

Particular  writs,  see  "Injunction.** 

PROOF. 

Taking  and  filing  proof  in  equity,  tee  "Bqnity," 


PROPERTY. 

See  "Copyrights";  "Mines  and  Minerals"; 
"Shipping";  **Trade-Marks  and  Trade- 
Names." 

Dedication  to  public  use,  see  "Dedication." 

Protection  of  rights  of  property  by  injunction, 
see  "Injunction,"  {  1. 

Taking  for  public  use,  see  "Bmlnent  Domain." 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  |  2. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  eee 

"Damages,"  §  1. 
Of  injury,  see  "Negligence,"  |  2. 

PUBLIC  BUILDINGS. 

County  buildings,  see  "Counties,"  f  1. 

PUBLIC  UNDS. 

§  1.    Surrey    and    disposal    of   lands    of 
United  States. 

Complainant  held  barred  by  laches  from 
maintaining  a  bill  to  compel  defendant  to  con- 
vey land  granted  to  the  state  by  Act  Cong. 
March  3,  1869,  c.  150,  15  Stat  340,  as  speci- 
fied in  such  grant. — Nichols  v.  Southern  Ore- 
gon Co.  (C.  C.)  232. 

Public  lands  granted  to  the  state  of  Oregon 
in  aid  of  military  road,  having  been  conveyed 
in  bulk  to  the  road  company  in  violation  of  a 
condition  in  the  granting  act  (Act  Cong.  March 
3,  1869,  c.  150,  15  Stat.  340).  the  government 
(Act  June  18,  1874.  c.  385,  18  Stat.  80  [U.  S. 
Comp.  St.  1901,  p.  1517]),  and  not  a  subse- 

aueut  applicant  to  purchase,  was  the  only  au- 
lority  entitled  to  object  to  the  nonperformance 
of  such  condition. — Nichols  v.  Southern  Ore- 
gon Co.  (C.  C.)  232. 

f   2.    Disposal  of  lands  of  the  states. 

Pre-emption  rights  cannot  be  acquired  under 
Acts  La.  1886.  p.  31,  No. .  21,  in  lands  which 
have  been  granted  to  one  of  the  levee  boards  of 
the  sute.— West  t.  Roberts  (C.  C.  A.)  350. 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication.'* 
Taking  property  for  public  use,  see  "Bminent 
Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  Courses,"  |  2. 

QUANTUM  MERUIT. 

See  "Work  &i^^  Iiabor.** 
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QUESTIONS  FOR  JURY. 

In  civil  action*,  see  "Trial,"  |  1. 

RAILROADS. 

As  employers,  «ee  "Master  and  Servant." 

Carriage  of  goods  and  passengers,  see  "Car- 
riers." 

Condemnation  proceedings  against,  see  "Em- 
inent Domain,"  §  1. 

Establishment  of  trust  in  railroad  property,  see 
"Trusts,"  §  1. 

Exemption  from  taxation,  see  "Taxation."  S  1. 

Ex  post  facto  laws  relating  to  taxation  pf,  see 
"Constitutional  Law,"  §  2. 

Impairment  of  contract  rights  to  exemption 
from  taxation,  see  "Constitutional  Law,"  §  1. 

f    1.    Operation. 

A  woman  who  stepped  upon  a  railroad  track 
in  the  daytime  a  short  distance  in  front  of  an 
approaching  train  for  the  purpose  of  crossing 
over  a  cattle  guard,  and  was  struck  and  injured 
by  the  train,  held  ruilty  of  contributory  negli- 
gence, which  precluaed  a  recovery  from  the  rail- 
road company  for  the  injury. — St.  Louis  South- 
western Ry.  Co.  V.  Purcell  (C.  C.  A.)  499. 

A  railroad  company  held  not  chargeable  with 
negligence  in  the  injury  of  a  woman  on  its  track 
by  a  passing  train,  where  she  stepped  upon  the 
track  in  front  of  the  train,  and  all  possible  was 
done  thereafter  to  stop  the  train  before  it  reach- 
ed her. — St.  Louis  Southwestern  Ry.  Co.  v.  Pur- 
cell (C.  C.  A.)  499. 

Under  Rev.  St.  Mo.  1899,  §  1060,  a  domestic 
railroad  corporation  which  leases  its  road  to  a 
foreign  corporation  is  liable  for  injuries  in- 
flicted by  the  lessee  in  the  operation  of  the 
road. — Keller  v.  Kansas  City,  St.  L.  &  C.  R. 
Co.  (C.  C.)  202;  Harmon  v.  Louisiana  &  M. 
R.  R.  Co..  Id. 

Placing  a  "M.  C.  B.  defect  card,"  noting  de- 
fects forbidden  by  the  safety  appliance  act,  held 
not  to  relieve  the  railway  company  using  it 
for  responsibility. — United  States  v.  Southern 
Ry.  Co.  (D.  C.)  122. 

Act  March  2.  1893,  c.  196,  27  Stat.  531  [U. 
S.  Comp.  St.  1901,  p.  3174],  relating  to  the  use 
of  cars  not  equipped  with  couplers  acting  auto- 
matically in  movine  interstate  traffic,  forbids 
the  use  of  cars  which  cannot  be  coupled  by  im- 
pact and  uncoupled  without  men  going  be- 
tween them. — United  States  v.  Southern  Ry. 
Co.  (D.  C.)  122. 

Where  government  inspectors  found  nine 
cars  with  defective  coupling  appliances  among 
those  cut  out  by  defendant  railroad  company 
at  one  time  for  delivery  to  a  connecting  car- 
rier, defendant  cannot  be  held  to  have  exer- 
cised reasonable  care  and  diligence  to  discover 
and  remedy  the  defects. — United  States  v. 
Southern  Ry.  Co.  (D.  C.)  122. 

A  car  loaded  with  coal  to  be  delivered  to  a 
consignee  in  another  state  is  "used  in  moving 
interstate  tmflic,"  within  the  meaning  of  Act 
March  2,  180::J.  c.  196,  §  2,  27  Stat.  531  [U.  S. 
Comp.  St.  1901,  p.  3174],  by  the  railroad  com- 


pany, which  takes  it  from  the  place  of  loading, 
although  such  company  onl^  undertakes  to  de- 
liver it  to  a  connecting  carrier  within  the  same 
state. — United  States  v.  Southern  Ry.  Co.  (D. 
C.)  122. 

It  is  no  defense  to  an  action  for  violation  of 
Act  March  2,  1893,  c.  196,  §  2,  27  Stat.  531 
[U.  S.  Comp.  St.  1901.  p.  3174],  making  it  un- 
lawful to  haul  cars  used  in  moving  interstate 
traffic  without  safety  couplers,  to  show  that  de- 
fendant railroad  company  equipped  Its  cars 
with  such  couplers  and  used  reasonable  care 
and  diligence  to  keep  them  in  repair. — ITiuted 
States  v.  Southern  Ky,  Co.  (D.  O.)  122^ 

RATIFICATION. 

Of  act  of  agent,  see  "Principal  and  Agent,"  1 3. 

REBATES. 

Of  internal  revenue,  see  "Internal  Revenue." 

RECEIVERS. 

Condemnation   proceedings  against,  see   "Bm- 

inent  Domain,    §  1. 
In  bankruptcy  proceedings,  see  "Bankruptcy," 
^§  3. 
Of  corporations,  see  "Corporations,"  f  3. 

f    1.    Titlo  to  and  possession  of  property. 

When  a  receiver  of  specific  property  has  been 
appointed  by  a  court  of  competent  jurisdiction, 
his  appointment  is  for  the  benefit  of  all  con- 
cerned, and  the  status  of  the  property  and  all 
interests  are  preserved  as  of  the  date  of  the 
appointment.— -Commonwealth  Roofing  Co.  v. 
North  American  Trust  Co.  (C.  O.  A.)  984. 

While  the  appointment  of  a  receiver  for  the 
property  of  a  corporation  entitles  one  engaged 
in  the  performance  of  a  building  contract  with 
the  corporation  to  treat  such  contract  as  aban- 
doned as  of  the  date  of  the  receiver's  appoint- 
ment, he  is  also  entitled  to  a  reasonable  time, 
before  electing  to  do  so,  for  the  purpose  of  as- 
certaining what  may  be  done  by  the  parties  in 
interest  or  the  receiver  with  respect  to  comple- 
tion of  the  work. — Commonwealth  Roofing  Co. 
V.  North  American  Trust  Co.  (C.  C.  A.)  984. 

A  building  contractor  h^ld  not  to  have  lost 
its  right  to  mechanics'  liens,  under  Pub.  St 
N.  H.  1901,  c.  141,  §  17,  by  failing  to  institute 
proceedings  for  their  enforcement  within  the 
statutory  time,  where  such  proceedings  were 
prevented  by  the  appointment  of  a  receiver  for 
the  property  by  a  federal  court,  but  to  be  en- 
titled to  their  enforcement  by  such  court— Com- 
monwealth Roofing  Co.  V.  North  American  Trust 
Co.  (C.  C.  A.)  984. 

The  subscribers  to  an  agreement  to  undei^ 
write  the  bonds  of  a  corporation  held  necessary 
parties  to  a  petition  against  the  receivers  in  b- 
solvency  of  the  corporation,  by  a  creditor  to 
whom  the  corporation  had  pledged  the  bonds, 
together  with  an  assignment  of  the  contract  to 
require  the  receivers  to  turn  over  certain  stock, 
which  was  to  go  with  the  bonds,  to  ensbk 
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such  creditor  to  enforce  the  contract. — Kirkpat- 
rick  T.  Eastern  Milling  &  Export  Co.  (C.  G.) 
144. 

On  petition  for  order  on  receivers  of  insolvent 
corporation  to  turn  over  property  claimed  by 
petitioners,  the  only  question  is  whether  peti- 
tioners have  shown  such  title  that  the  court 
ought  to  direct  receivers  to  surrender  it. — Kirk- 
patriek  v.  Eastern  Milling  &  Export  Co.  (0. 
C.)  146. 

Where,  on  petition  for  an  order  on  receivers 
of  Insolvent  corporation  to  turn  over  to  peti- 
tioners stock  certificates  made  out  to  subscrib- 
ers to  an  agreement  to  take  bonds,  to  which 
thfi  stock  was  a  bonus,  which  agreement  and 
bonds  had  been  transferred  to  the  petitioners 
as  collateral  for  a  loan,  subscribers  to  the 
agreement  were  not  entitled  to  have  determined 
defenses  on  the  merits  to  the  enforcement  of 
the  agreement  against  them. — Kirkpatrick  t. 
Eastern  Milling  &  Export  Co.  (C.  C.)  146. 

On  ]3etition  for  an  order  requiring  receivers 
of  an  insolvent  corporation  to  turn  over  to  pe- 
titioners certificates  of  stock  of  a  corporation, 
other  parties  joined  as  respondeBts  are  entitled 
to  appeal,  giviag  bail  on  obtaining  supersedeas. 
— Xirkpatrick  v.  Eastern  Milling  &  Export  Co. 
(0.  C.)  151. 

Receivers  for  an  insolvent  corporation  are  not 
e'ntitled  to  appeal  from  an  order  of  the  court 
by  which  they  were  appointed,  directing  them 
to  deliver  to  an  intervener  certificates  of  stock 
of  the  corporation  which  have  come  into  their 
hands  but  are  admittedly  worthless;  the  es- 
tate having  no  rights  to  protect. — Kirkpatrick 
V.  Eastern  Milling  &  Export  Co.  (C.  C.)  151. 

§  2.     Aotlons. 

The  refusal  of  the  receiver  of  a  railroad  com- 
pany appointed  by  a  federal  court  to  consent  to 
a  railroad  crossing  over  its  right  of  way  held 
not  to  constitute  an  **act  or  transaction*'  by  the 
receiver,  with  Act  Cong.  March  3,  1887,  c.  373, 
$  3,  24  Stat  554,  and  Act  Aug.  13,  1888,  c.  866, 
§  3.  25  Stat.  436  [U.  S.  Comp.  St.  1901,  p.  582 1. 
—Buckhannon  &  N.  R.  Co.  v.  Davis  (C.  C.  A.) 
707. 

Act  March  3,  1887,  c  373,  §  3,  24  Stat  554, 
and  Act  Aug.  13,  1888,  c.  8G6,  |  3,  25  Stat  436 
[U.  S.  Comp.  St  1901,  p.  582],  authorizing  suits 
against  a  receiver  appointed  by  any  court  of 
the  United  States,  without  leave  thereof,  held 
not  to  authorize  the  bringing  of  a  suit  to  con- 
demn a  crossing  over  the  right  of  way  of  a  rail- 
road company  in  the  hands  of  a  receiver  ap- 
pointed by  the  federal  court  without  leave  there- 
of.—Buckhannon  &  N.  R.  Co.  V.  Davis  (C.  C. 
A.)  707. 

The  federal  court,  on  granting  permission  to 
sue  its  receiver  of  a  railroad  company,  held  en- 
titled to  reserve  the  question  as  to  the  forum 
in  which  the  suit  should  be  brought,  or  modify 
or  revoke  any  order  improvidently  granted. — 
Buckhannon  &  N.  R.  Co.  v.  Davis  (C.  a  A.) 
707. 

RECITALS. 

In  municipal  bonds,   see  "Municipal  Corpora- 
tions," S  1. 


RECORDS. 

On  appeal  In  bankruptcy,  see  "Bankruptcy,"  | 

Transcript  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  i  3. 

REFERENCE. 

In  bankruptcy  proceedings,  see  "Bankruptcy,** 
f  7. 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instruments." 

REGISTRATION. 

By  foreign  corporations,   see   "Corporations," 

REISSUE. 

Of  patent,  ae«  "Patents,"  {  S. 

RELEASE 

See    "Compromise    and    Settlement";     "Pay- 
ment" 

REMAINDERS. 

Creadon  by  will,  see  "Wills,"  §  2. 

REMAND. 

Of  cause  removed  from  state  court,  see  "Re- 
moval of  Causes,"  §  5. 

REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  "Cancella- 
tion of  Instruments,"  fi  1;   "Elquity,"  f  1. 


REMOVAL  OF  CAUSES. 


I  1. 


Power  to  remove  and  rlsl&t  of  re- 
moval in  general. 

A  judgment  in  favor  of  plaintiflE  on  a  main 
cause  of  action  having  been  aflSrmed,  but  re- 
versed as  to  a  counterclaim,  the  action  could 
not  thereafter  be  removed  to  the  federal  courts 
for  retrial  of  the  issues  raised  on  the  counter- 
claim.— Indian  Mountain  Jellico  Coal  Co.  t. 
Asheville  Ice  &  Coal  Co.  (C.  C.)  837. 

f  2»    Oitisenship  or  alienage  of  parties. 

Separate  causes  of  action,  disclosed  by  the 
bill  or  complaint  in  a  single  suit,  on  either  of 
which  a  separate  suit  could  be  maintained,  con- 
stitute separate  controversies,  within  Act  March 
3,  1887,  c.  373,  §  2.  24  Stat.  552,  and  Act  Aug. 
13,  1888,  c  866,  25  Stat.  433  [1  U.  S.  Comp. 
St.  1901,  p.  509L— Boatmen's  Bank  of  St  Louis 
V.  Fritzlen  (C.  C.  A.)  650. 

In  determining  questions  as  to  removal  of 
causes,  the  court  should  ascertain  the  real  mat- 
ter in  dispute  and  arrange  the  parties  according 
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to  thefr  respective  Interents. — ^Boatmen's  Bank 
of  St  Louia  ▼.  Fritzlen  (C.  G.  A.)  650. 

Where  the  fact  U  clear  on  the  pleadings  that 
an  improper  party  has  been  joined  or  an  ns- 
•nmed  cauae  of  action  injected  to  defeat  the 
jurisdiction  of  the  fed*»ral  court,  the  court  may 
find  the  attempted  fraud  from  the  rpcord  alone. 
— Boatmon's  Bank  of  St  Lonis  t.  Fritzlen  (O. 
C.  A.)  C."50. 

In  the  determination  of  qneatlona  Inyolvlng 
the  jurisdiction  of  the  federal  court  or  the  re- 
moval of  cauM»s,  Indispensable  parties  only 
should  be  considered. — Boatmen's  Bank  of  St 
Loula  ▼.  Fritzlen  (0.  C.  A.)  650. 

4n  allegation  that  plaintiff  was  a  citizen  of 
the  state  of  Michigan  held  insufticient  to  estab- 
lish plaintifTs  citizenship  for  the  purposes  of 
federal  jurisdiction,  where  plaintiff  was  other- 
wise styled  as  a  partnership  existing  under  the 
laws  of  that  state,  unless  plaintiff  was  in  fact 
a  corporation. — Fred  Macey  Co,  v.  Macey  (C. 
C.  A.)  725. 

A  joint  action  against  a  railroad  company 
and  certain  of  its  servants  to  recover  for  the 
death  of  a  person  caused  by  the  negligent  acts 
of  the'  servants  committed  in  the  course  of 
their  employment  held  not  to  state  a  separable 
cause  of  action,  which  rendered  the  cause  re- 
movable by  the  company  alone. — Davenport  v. 
Southern  Ry.  Co.  (C.  (J.  A.)  000. 

Where  a  domestic  corporation  is  joined  as 
defendant  with  a  foreign  corporation,  plaintiff 
haH  a  right  to  a  trial  in  the  state  court,  if  the 
liability  of  the  former  is  even  debatable. — Kel- 
ler V.  Kansas  Ci^.  St  L.  &  C.  R.  Oo.  (O.  C.) 
202;  Harmon  t.  Louisiana  &  M.  R.  R.  Co.,  Id. 

A  complaint  in  an  action  for  services  against 
two  defendants  held  not  to  state  a  separable 
controversy,  so  as  to  justify  removal  of  the 
cause  to  toe  fe<leral  courts;  the  citizenship 
of  one  of  the  defendants  only  being  diverse. — 
Lathrpp,  Shea  &  Hen  wood  Co.  t.  Pittsburg,  S. 
&  N.  R.  Co.  (C.  C.)  019. 

i  3*    Prejvdioe,  local  iidliienoe«  or  denial 
of  oItU  rlghta. 

A  defendant  who  is  a  citizen  of  a  state  other 
than  that  in  which  the  suit  is  brought  may  re- 
move it  for  prejudice,  though  plaintiff  and  some 
of  the  defendants  are  citizens  of  the  state  in 
-▼hich  the  action  was  begun. — Boatmen's  Bank 
of  St.  Louis  V.  Fritzlen  (C.  O.  A.)  OoO. 

Amendment  of  a  counterclaim  after  reversal 
of  the  Judgment  thereon,  and  the  affirmance  of 
a  judgment  in  favor  of  plaintiff  on  the  main 
cause  of  action,  held  not  to  change  the  position 
of  the  parties,  plaintiff  and  defendant,  so  as  to 
entitle  plaintiff  to  remove  the  cause  to  the  fed- 
eral courts  for  prejudice  and  local  influence,  un- 
der Act  Cong.  1887-88  (Act  March  3.  iaS7,  c 
373.  I  1.  24  Stat.  553.  and  Act  Ang.  18,  1888,  c 
8(W,  {  1.  25  Stat  438  [U.  S.  Comp.  St  1001,  p. 
500]).— Indian  Mountain  Jellico  Coal  Co.  t. 
Asheville  Ice  ft  Coal  Co.  (C.  C.)  887. 

I  4,    ProeeedinKs  to  proouro  aad  effoot 
of  remoTal. 

Whenever,  on  the  filing  of  a  petition  for  re- 
moval, the  record  discloses  a  removable  cause, 


the  jurisdiction  of  the  state  court  ceases  anJ 
that  of  the  federal  court  vests.  —  Boatmen's 
Bank  of  St  Lonis  ▼.  Fritzlen  (C.  C  A.)  650. 

A  contention  that  a  suit  against  a  domestic 
and  foreign  corporation  presents  a  separable 
controversy^  removable  under  Judiciary  Act 
March  3,  1887,  c.  373,  24  SUt  552,  as  amended 
by  Act  Ang.  13,  1888,  c.  80^25  Stat  433 
[IT.  S.  Comp.  St  1001,  p.  508],  cannot  be  con- 
sidered, where  the  petition  for  removal  does 
not  raise  the  question. — ^Keller  v.  Kansas  City, 
St  L.  &  C.  K.  Co.  (C.  O.)  202;  Harmon  v. 
Louisiana  &  M.  B.  R.  Oo.,  Id. 


I  6*    Rmnaad  ov  dlsatlssal  of  oavse. 

Motions  to  remand  and  for  removal  should 
be  decided  by  the  preponderance  of  the  facts. — 
Boatmen's  Bank  of  St  Lonis  t.  Fritzlen  (C. 
C.  A.)  650. 

f  O.     ProcoediiiKS    ia    cause     aftav     re- 
movaL 

A  suit  begun  in  a  state  court  by  attachment 
of  property  and  removed  into  a  federal  court 
will  not  there  be  dismissed  for  want  of  juris- 
diction because  there  has  been  no  personal 
service  on  defendant  custody  of  the  res  being 
recognized  as  giving  jurisdiction. — Hubbard  T» 
Central  of  Georgia  By.  Co.  (Q  Q)  256. 

REPLICATION. 

See  "Equity,"  |  2;  "Pleading,"  f  8, 

REQUESTS. 

For  instructions  in  criminal  prosecntions,  see 

"Criminal  Law,"  §  2. 
For  instructions  to  jury  in  civil  actions,   see 

'Trial."  |  2. 

RESCISSION. 

Cancellation  of  written  instmment  see  'Can- 
cellation of  Instruments." 

Of  contract  for  life  insurance,  see  "Insurance,** 
S2. 

RES  JUDICATA. 

See  "Judgment"  SI  2,  3. 

RESTRAINT  OF  TRADE. 

Validity  of  contracts,  see  '*GontractB,"  |  1. 

RETROSPECTIVE  UWS. 

Constitutional  restrictions,  see  "Constitutional 
Law,"  I  2. 

REVENUE 

See  "Customs  Duties";  'Internal  Bevenne"; 
"Taxation." 

REVIEW. 

See  "Appeal  and  Brior";  "Criminal  Law,**  §  3. 
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REWARDS. 

A  reward  offered  "for  the  arrest  of  eadi  of 
the  parties  convicted"  of  a  stated  crime  is  not 
earned  by  merely  giving  information  to  an 
officer  which  leads  to  the  arrest  of  a  person 
■ubsequently  convicted. — McClaughrey  y.  King 
(C.  CO  196. 

RISKS. 

Assumed  by  employ^  se#  "Master  and  Serv- 
ant," §§  l-nS. 

ROYALTIES. 

For  license  to  sell  or  use  patented  article,  see 
"Patents,"  |  8. 

RULES  OF  COURT. 

Orders,  see  "Motions." 

SALES. 

Of  assets  of  bankrupt's  estate,  see  "Bankrupt- 
cy/* §  7. 
Of  realty,  see  "Vendor  and  Purchaser." 

I    !•    Oonstmotioii  of  contract. 

Where  a  contract  for  furnishing,  for  the 
equipment  of  a  pottery,  "machinery  as  follows," 
enumerated,  among  other  things,  kiln  doors, 
such  doors  are  "machinery"  for  the  purposes 
of  the  contract,  and  the  purchaser  cannot  com- 
plain that  they  were  too  light  or  of  improper 
design,  where  they  conformed  to  plans  and 
drawings  which  he  approved  as  required  by 
the  contract  in  the  case  of  all  macninery. — 
Thomas  China  Co.  v.  a  W.  Raymond  Co.  (O. 
C.  A.)  25. 

I   2«    Modiflcation  or  resoission  of  oon- 
tvaot. 

A  contract  A>r  a  sale  of  property  may,  while 
still  executory,  be  changed  to  a  bailment  with 
an  alternative  of  future  conversion  into  a  sale; 
and  an  agreement  therefor  is  valid,  although 
verbal  and  reduced  to  writing;  after  delivery 
has  been  made. — In  re  Naylor  Mfg.  Co.  (D.  C.) 
20(5. 

i  3.     Performanoe  of  oontraot. 

In  an  action  for  the  price  of  machinery  whidi 
has  been  accepted,  retained,  and  used  by  the 
purchaser,  it  is  not  necessary  to  allege  or 
prove  compliance  with  a  provision  of  the  con- 
tract requiring  the  seller  to  submit  the  draw- 
ings and  plans  to  an  agent  of  the  purchaser  for 
approval  before  the  machinery  was  built — 
Thomas  China  Co.  t.  O.  W.  Raymond  Co.  (0. 
0.   A.)   25. 

I  4.     Warranties. 

A  provision  in  a  contract  for  the  sale  of  ma- 
chinery, containing  a  general  warranty  that 
the  seller  will  replace  parts  breaking  from  de- 
fective material  or  improper  workmanship, 
does  not  make  sudi  remedy  of  the  purchaser 
exclusive,    but   he   may    replace   defective   or 


broken  parts  elsewhere  and  recover  the  rea- 
sonable cost  from  the  seller. — Thomas  Obina 
Co.  V.  C.  W.  Raymond  Co.  (C.  C.  A.)  25. 

Where  a  purchaser  of  machinery  which  does 
not  comply  with  the  contract  of  sale  retains 
and  uses  the  same,  he  loses  the  right  to  re- 
scind, and  his  only  remedy  is  th.e  recovery  of 
damages  for  the  breach  of  warranty. — Thomas 
China  Co.  v.  O.  W.  Raymond  Co.  (a  O.  A.) 
25. 

§  6«     Rentedles  of  seller. 

Expense  incurred  b^  a  purchaser  of  machin- 
ery by  reason  of  having  been  misled  as  to  its 
dimensions  by  blue  prints  furnished  by  the  sell- 
er, making  it  necessary  to  rebuild  the  founda- 
tions, held  recoverable  by  way  of  counterclaim 
in  an  action  for  the  purchase  price. — ^Thomas 
China  Go.  v.  C.  W.  Raymond  Co.  (O.  C.  A.) 
25. 

SALVAGE. 

f   !•    Amount  and  apnortlonmont. 

A  salvage  award  of  $600  to  two  tugs  for  serv- 
ices in  towing  to  a  place  of  safety  a  barge, 
worth  with  her  cargo  $30,000,  which  was  an- 
chored inside  the  old  Delaware  Breakwater,  but 
was  dragging  her  anchor  and  was  drifting  to- 
ward the  cape,  increased  to  $1,200,  in  view  of 
the  danger  attending  the  service  and  the  peril 
of  the  barge.— The  Marcus  Hook  (C.  C.  A.)  744. 

Compensation  for  towing  a  scow  picked  up  in 
the  harbor  held  to  be  based  on  a  very  low  order 
of  salvage. — ^The  Hughes  Brothers  and  Bangs, 
No.  49  (C.  C.  A.)  746. 

In  making  a  salvage  award  for  the  hringing 
into  port  of  a  derelict,  the  danger  to  navigation 
from  her  remaining  afloat  should  be  taken  into 
consideration,  and  the  a\^ard  should  be  liberal, 
and  such  as  to  encourage  the  rendering  of  such 
services.— The  Thete   (D.  C.)  129. 

A  steamship  deviating  from  her  voyage  to 
tow  a  derelict  schooner  into  port  held  entitled 
to  a  salvage  award  of  50  per  cent  of  the 
saved  value  of  schooner  and  cargo,  after  pay- 
ing the  expenses  incurred  in  the  service. — 
The  Theta  (D.  0.)   129. 

SATISFACTION. 

See  "Compromise  and  Settlement";  "Payment." 

SEALS. 

Corporate  seals,  see  "Corporations,"  §  2. 
Of  municipal  corporation,  see  "Municipal  Cor- 
porations," §  1. 

SEPARABLE  CONTROVERSY. 

Removal  from  state  court,   see  "Bemoval  of 
Causes,"  |  2. 

SERVICES. 


See  "Work  and  Labor." 
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SET-OFF  AND  COUNTERCUIM. 

Counterclaim  in  action  for  price  of  goods  sold, 

see  ''Sales/'  §  5. 
Restraining  action  in  order  to  establish  set-off, 

see  'Injunction/'  |  1. 

SETTLEMENT. 

See    "Oompromise    and    Settlement";     'Tay- 

meut/' 
Of  bill  of  exceptions,  see  ''Exceptions,  Bill  of," 

SHIPPING. 

See  "Admiralty";  "Collision";  "Maritime 
Liens";   "Pilots";    "Salvage";   "Towage/' 

Parol  or  extrinsic  evidence  in  action  for  breach 
of  charter  party,  see  "Evidence,"  fi  4. 

Vessel  owners  as  employers,  see  '^Master  and 
Servant,"  f  2. 

S    1.    Charters. 

A  charter  party  describing  the  capacity  of 
a  ship  held  to  contemplate  the  long,  instead 
of  the  short,  ton.— Sewall  v.  Wood  (O.  a  A.) 
12. 

Where  the  master  of  a  vessel  refused  to  re- 
ceive all  the  cargo  contracted  for,  the  shippers 
were  entitled  to  recover  the  extra  expense  of 
shipping  the  balance  to  destination.— Sewall  v. 
Wood  (C.  0.  A.)  12. 

A  charter  party,  providing  for  a  load  of 
"about  3,400  tons/'  held  not  fulfilled  by  a  ship- 
ment of  3.258  tons.— Sewall  v.  Wood  (O.  O.  A.) 
12. 

In  an  action  for  breach  of  a  charter  party, 
evidence  held  to  sustain  a  finding  as  to  the 
weight  of  cargo  for  the  purpose  of  determin- 
ing the  freight— Sewall  t.  Wood  (O.  C.  A.) 

§   2.   Master. 

A  master  has  authority  to  bind  his  vessel  to 
pay  for  extra  pilotage  service  rendered  at  his 
request— The  Cervantes  (D.  O.)  573. 

§  3.     Iiiabllitles   of   vessels   and   owners 
in  c^Aoral. 

An  injury  to  a  contractor's  employ^,  when 
attempting  to  climb  from  the  wharf  to  the  deck 
of  a  ship  by  means  of  a  ladder  which  was  ob- 
viously not  in  position  for  use,  and  after  he 
had  been  told  to  use  the  gangway,  held  to  have 
beeu  due  to  his  own  negligence,  and  one  for 
which  the  ship  was  not  liable. — The  Patria 
(D.  C.)  255. 

§  4.    Oarrlase  of  goods. 

A  provision  of  a  charter  party  fixing  the 
freight  for  the  carriage  of  timber  from  a  Cuban 
port  per  thousand  feet,  "Cuban  invoice,"  held 
to  bind  the  owners  to  accept  the  system  of 
measurement  known  as  "Cuban  invoice  meas- 
ure."—Arenburg  V.  Grupe  (D.  C.)  238. 

A  barge  laden  with  coal,  for  carrying  which 
she  was  to  receive  the  market  rate  of  freight, 
delayed  by  an  injury  due  to  floating  ice  after 


she  had  proceeded  two  or  three  miles,  JbeU 
protected  by  her  bill  of  lading  from  lialnlity 
for  the  delay,  and  entitled  to  the  rate  of  freigli 
current  when  the  voyage  was  begnn,  unless  the 
delay  was  due  to  her  own  negligence. — ^Phila- 
delphia &  R.  Ry.  Co.  V.  Peale.  Peacock  A  Kerr 
(D.  O.)  606. 

A  barge  laden  with  coal,  which  was  to  be 
carried  from  Philadelphia  to  Boston,  heid,  under 
the  evidence,  not  negligent  in  beginning  the 
voyage  on  account  of  the  presence  of  some 
floating  ice  in  the  Delaware  river. — Philadel- 
phia &  R.  Ry.  Oo.  V.  Peale.  Peacock  &  Kerr 
(D.  C.)  606. 

A  vessel  hdd  liable  for  injury  to  perishable 
goods  after  landing  the  same  on  a  deck,  where, 
although  having  no  claim  against  them  for 
freight,  she  refused  to  allow  their  removal  by 
the  consignee.— The  Alnwick  (D.  C.)  884. 


I  S.     Carrlace  of  vassensera. 

A  passenger  on  a  steamship,  whoee  ticket 
had  been  accepted  and  who  had  been  installed 
on  board,  held  entitled  to  remain,  notwithstand- 
ing a  previous  cancellation  of  his  ticket  of 
which  he  was  not  notified,  and  his  ejection  just 
before  sailing  to  entitle  nim  to  damages. — La 
Gascogne  (D.   C.)   577. 

f  6.    Demurrage. 

A  ship  held  not  entitled  to  collect  demurrage 
for  delay  occasioned  by  the  master's  wrongful 
refusal  to  accept  all  of  the  cargo  contracted  for. 
—Sewall  V.  Wood  (C.  C.  A.)  12. 

Under  a  bill  of  lading  requiring  a  vessel  to  de- 
liver a  cargo  of  coal  at  a  specified  dock,  the 
voyage  is  not  completed,  and  the  lay  days  for 
discharging  do  not  commence  to  run,  until  she 
reaches  such  dock  and  is  in  condition  to  dis- 
charge, unless  she  is  prevented  from  reaching  it 
through  the  active  fault  of  the  charterer  or  con- 
signee.—In  re  2,098  Tons  of  Coal  (C.  C.  A.) 
317 ;  The  Ionia,  Id. 

Where  a  charter  party  or  bill  of  lading 
contains  no  provision  with  respect  to  the  lay 
days  for  discharging,  an  implied  obligation  arises 
on  the  part  of  the  charterer  or  consignee  to  give 
the  vessel  reasonable  dispatch,  determined  by 
the  circumstances  then  existing. — In  re  2,0dS 
Tons  of  Coal  (C.  C.  A.)  817 ;  The  Ionia,  Id. 

A  charterer  held  not  liable  for  a  delay  in  un- 
loading, caused  bv  the  mislaying  of  a  custom 
house  permit. — 2000  Tons  of  CJosI  ex  The  Mich- 
igan (p.  C.  A.)  734;  Jones  v.  W.  K.  Niver 
Coal  Co.,  Id. 

A  delay  in  berthing  a  vessel  held  diargeable 
to  the  shipowner  and  his  agents,  and  not  to 
the  charterer.— 2000  Tons  of  Coal  ex  The  Mich- 
igan (C.  C.  A.)  734;  Jones  v.  W.  K.  Niver  Coal 
Co.,  Id. 

Where  the  stevedoring,  in  discharging  a  ves- 
sel, was  done  by  an  employ^  of  the  ship's  agent 
the  charterer  was  not  responsible  for  his  delays 
in  unloading.— 2000  Tons  of  Coal  ex  The  Mich- 
igan (C.  C.  A.)  734;    Jones  v.  W.  K.  Niver 

[>al  Co.,  Id. 

Evidence  held  insufficient  to  establish  that  a 
failure  to  furnish  lighters  to  discharge  on  both 
sides  of  the  vessel  was  due  to  the  fault  of  the 
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charterer. — 2000  Tons  of  Coal  ex  The  Michigan 
p.  a  A.)  734;    Jones  v.  W.  K.  Niver  Coal 
,f  Id. 

f  7.     General  averase. 

The  stranding  of  a  steamship  on  a  reef,  mak- 
ing it  necessary  to  jettison  a  i>art  of  the  coal 
and  cargo,  heldf  under  the  evidence,  to  have 
been  due  to  negligent  navigation,  which  did  not 
entitle  the  shipowners  to  a  general  average  con- 
tribution from  the  cargo. — ^Tarabochia  v.  Amer- 
ican Sugar  Refining  Co.  (D.  C.)  424. 

SLANDER. 

See  ''Libel  and  Slander.** 

SPECIAL  LAWS. 

See  "Stetutes,"  1 1. 

SPECIFIC  PERFORMANCE. 

§   1*    Good  faith  and  dilisenoe. 

A  unilateral  agreement  to  sell  the  coal  under 
a  tract  of  land  construed,  and  held  merely  an 
option  to  the  purchaser,  in  which  time  was  of 
the  essence,  and  which  would  not  be  specifically 
enforced  against  the  owner  of  the  land,  where 
it  had  not  been  accepted  nor  payment  made 
thereon,  as  required  by  its  terms. — Standiford 
V.  Thompson  (C.  O.  A.)  991. 

STATEMENT. 

Of  plaintiTs  claim,  see  'Tleading,"  fi  4. 

STATES. 

See  "United  States." 
Courts,  see  "Courts." 

Grants  of  public  land  to  states  for  internal  Im- 
provements, see  "Public  Lands,"  §  1. 
Public  lands,  see  "Public  Lands,"  |  2. 

STATUTES. 

Laws   impairing   obligation   of   contracts,   see 

"Constitutional  Law,"  S  1. 
Validity  of  retrospective  or  ex  post  facto  laws, 

see  "Constitutional  Law,"  S  2. 

ProvtsUma  retating  to  parUcuUvr  nUijecta. 
See  "Admiralty,"  i  2;   "Bankruptcy*"  §  1-4; 
"Copyrights,*'^  §  1;   "Courts,"  §§  2,  5,  6,  8; 
"Customs  Duties'*;   "Homestead,"  §  3;  "Hus- 
band and   Wife,"   §  1;    "Indians";    "Indict- 
ment and  Information,"  (  1;    "Limitation  of 
Actions,"  fi  1;   "Master  and  Servant,"  §§  1-3; 
"Municipal    Corporations,"    S    1;     "Names"; 
"Patents,"  §S  4,  9:   "Perjury,"  |  1;   "Pilots"; 
"Post  Office,"  I  1;    "Railroads,"  |  1;    "Re- 
ceivers," S  2. 
Revenue  laws,  see  "Internal  Revenue." 
Statute  of  frauds,  see  "Frauds,  Statute  of." 

§    1.    General  and  special  or  loc-T  laws. 

The  mere  fact  that  a  special  legislative  act 
authorizing  the  appointment  of  road  commis- 


sioners for  a  district  declares  that  they  shall 
be  a  body  corporate  does  not  render  the  act 
void,  as  in  violation  of  Const.  Ohio,  art.  13,  (  1, 
as  a  special  act  conferring  corporate  powers, 
where  the  powers  conferred  thereby  are  only 
those  ordinarily  conferred  on  officers  charged 
with  the  supervision  of  public  improvements. — 
Rees  T.  Olmsted  (C.  a  A.)  296. 

STATUTES  CONSTRUED. 

XnaXED  STATES. 

CONSTITUTION. 

Amend.  7 484 

Art  16,  §62 875 

STATUTES  AT  LARGE. 

1869,  March  3,  ch.  150,  15  Stat.  340 232 

1874,  June  18,  ch.  305,  18  Stat  80  [U.  S. 
Comp.  St.  1001,  p.  15171 232 

1875,  March  3.  ch.  144,  18  Stat  479  [U.  S. 
Comp.  St.  1901,  p.  3675] 257 

1876,  Msrch  If     *     ----  g^^t  206  [U. 

S.  Comp.  St  , 419 

1876,  June  30,  9  Stet  63  [U. 

S.  Comp.  St  1 286 

1879,  March  1,  ,  20  Stat.  329 

[U.  S.  Comp.  2057] 419 

1882,  July  12,  <  !  Stat  163  [U. 

S.  Comp.  St  S] 286 

1887.  March  3,  tat.  552 650 

1887.    March   i  24   Stat    652. 

Amended  by  g.  13.  ch.  866. 

25  Stat  433  >.  St  1901.  p. 

508] 202 

1887,  March  3,  ch.  373.  f  1.  24  Stat  553. .  837 

1887,  March  3.  ch.  373,  I  3,  24  Stat.  554. .  707 

1888.  Aug.  13,  ch.  866,  25  Stat  433  [U.  S. 
Comp.  St  1901,  D.  5081 189,  202 

1888.  Aug.  13,  ch.  866.  S  1.  25  Stat.  433  [U. 

S.  Comp.  St  1901,  p.  6091 286,  650.  837 

1888,  Aug.  13.  ch.  866.  §  8,  25  Stat.  436 

[U.  S.  Oomp.  St  1901,  p.  582] 707 

1888.  Aug.  13.  ch.  866.  f  4,  25  Stat  436 

[U.  S.  Comp.  St  1901.  p.  614] 286 

IS       ^'      •    ^     •     —    ^  1,  2;>  Stat  873 

5697J 1 

18  L  26  Stat  137 

1935] 245,  912 

18  I,  26  Stet  829 

552] 220 

18  Stet  7  [U.  S. 

646.846 

18  Jtat  531  [U.  S. 

<  Amended  by 

6.  32  Stat.  943 

K)3,  p.  367]...  311 

18  t.  27  Stat  631 

31741 122 

18  Itat  761  [U.  S. 

i  696 

18  tet  278  [U.  S. 

(  78, 189 

18  L,  Schedule  G, 

1  248 

18«7T,  ^wg.  ^.,  ^.x,.  ^^.  ,,  ..,  J8  Stat  547. . .  248 
1894.  Aug.  27,  ch.  340,  ^  4,  28  Stat.  547. . .   137 
1896,  May  28.  ch.  252.  29  Stat.  184  [U.  S. 
Comp.  St  1901,  pp.  499,  600] 419 
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1897,  June  7,  ch.  4,  30  Stat.  100.  101.  102 
[U.  S.  Comp.  St.  1901,  pp.  2882-2884] . . 

429.  854 

1897,  July  24,  ch.  11,  1 1,  Schedule  A,  par. 
20,  30  Stat.  152  [U.  S.  Comp.  St.  1901, 
p.  1628] 243 

1^7.  July  24,  ch.  11,  §  1.  Schedule  B,  par. 
lli  30  Stat.  158  [U.  S.  Oomp.  St.  1901, 
p.  i635]   254 

1897,  July  24,  ch.  11,  §  1,  Schedule  B,  par. 
115,  30  Stet.  159  [U.  S.  Comp.  St.  1901, 
p.  1636]   242 

1897.  July  24,  ch.  11,  S  1,  Schedule  C,  par. 

190.  30  Stet  151  [U.  S.  Comp.  St.  1901, 

p.  1645]   832 

1897,  July  24,  ch.  11,  §  1.  Schedule  O,  par. 

191,  30  Stat  166  [U.  S.  Comp.  St  1901, 

p.  1645]   255 

1^7.  July  24,  ch.  11,  §  1,  Schedule  C,  par. 
193,  30  Stat  167  [U.  S.  Comp.  St  1901, 
p.  1645T 917 

1897,  July  24,  ch.  11,  «  1,  Schedule  G.  par. 
234.  80  Stet  170  [U.  S.  Comp,  St.  1901, 
p.  1649]   428 

1897.  July  24,  ch.  11,  J  1,  Schedule  G,  par. 
258.  30  Stat  171  [U.  S.  Comp.  St  1901, 
p.  1650]   918 

1897,  July  24,  ch,  11,  |  1,  Schedule  I,  par. 
320.  30  Stet.  179  [U.  S.  Comp.  St.  1901, 
p.  1661]   919 

1897,  July  24,  ch.  11,  Jf  1,  Schedule  K,  par. 
379,  30  Stat  185  [U.  8.  Comp.  St  1901, 
p.  1668]   916 

1897.  July  24,  ch.  11,J  1,  Schedule  M,  par. 
306.  30  Stat  187  [U.  S.  Comp.  St  1901, 
p.  1671] 349 

1807,  July  24,  ch.  11,  §  1,  Schedule  M,  par. 
401,  30  Stat  189  [U.  S.  Comp.  St  1901, 
p.  16721 349 

1807,  July  24,  ch.  11,  §  1,  Schedule  N.  par. 
414,  30  Stat  190  [U.  S.  Comp.  St  1901, 
p.  1674]   254 

1897,  July  24,  ch.  11,  §  1,  Schedule  N,  par. 
42.->,  30  Stat  191  [U.  S.  Oomp.  St  1901, 
p.  1675]    914 

1897,  July  24,  ch.  11,  §  1,  Schedule  N,  par. 

434,  :^0  Stat  192  [U.  S.  Comp.  St  1901, 

p.  1676]   917 

1807,  July  24,  ch.  11,  «  1,  Schedule  N,  par. 

435,  30  Stat.  192  [U.  S.  Comp.  St.  1901, 

p.  10761  214,  242 

1897,  July  24,  ch.  11,  §  1,  Schedule  N,  par. 

436,  30  Stat.  192  [U.  S.  Comp.  St.  1901, 

J).  1676] 349 

1»)7,  July  24,  ch.  11,  f  2,  Free  List  par. 
482.  30  Stat.  195  [U.  S.  Comp.  St  1901, 
p.  inso]   243 

1897.  July  24,  ch.  11.  §  2,  Free  List  par. 
548,  30  Stet.  179  [U.  S.  Comp.  St.  1901. 
p.  1683]    243 

1897,  Julv  24,  ch.  11.  S  2,  Free  List  par. 
574,  30*  Stat.  198  [U.  S.  Comp.  St.  1901, 
p.  1684]   211 

1897,  July  24,  ch.  11,  §  2,  Free  List,  par. 
626.  30  Stat.  199  [U.  S.  Comp.  St  1901, 
p.  1685]   250 

1^,  July  24,  ch.  11,  §  2,  Free  List,  par. 
664,  30  Stet  20  [U.  S.  Comp.  St  1901, 
p.  1688]   912 

1897,  July  24,  ch.  11,  S  2,  Free  List.  par. 
690.  30  Stet  194  [U.  S.  Comp.  St  1901, 
p.  1689]  832 


1897,  July  24,  ch.  11,  {  6,  30  Stat  205  [U. 
S.  Comp.  St  1901,  p.  16931 211.  42S 

1897,  July  24,  ch.  11,  S  7,  30  Stat  206  [U. 

S.  Comp.  St  1901,  p.  16931 918 

ch.  806, 
I  It  1901, 
1  894 

18  tet  464 

I  22e 

18  :at  464. 

ch.  806, 
I  Jt.  1901, 

]  2,  April 

.  Comp. 
{  886 

18  [  [U.  8. 
(  218 

18  _,  __^  _,  ,  , 1  [U.  S. 

Comp.  St.  1901,  p.  34181.  Amended  by 
Act  1903,  Feb.  3,  ch.  487,  32  Stat.  797 
rU.  S.  Comp.  St  Supp.  1903,  p.  410]. ..  443 

1898,  July  1,  ch.  541,  S  1,  30  Stet  544 

rU.  S.  Comp.  St.  1901,  p.  3419] 77 

1898,  July  1.  ch.  541,  §  2,  30  Stet  545  [U. 

S.  Comp.  St  1901,  p.  3420] 504,  736,  886 

1898,  July  1,  ch.  541,  {  3.  subd.  e.  30  Stet 

547  [U.  S.  Comp.  St  1901,  p.  34231 743 

1898,  July  1,  ch.  541,  |  4b,  30  Stat  M7  [U. 

S.  Comp.  St  190l,  p.  3423] 850 

1898,  July  1,  ch.  541,  §5,  subds.  a,  b.  d,  f, 

30  Stat  660  [U.  S.  Comp.  St.  1901,  p. 

34431 495 

Ip--   ^  '    -    :h,  541,  I  7  (4),  30  Stet  548 

}.  St  1901,  p.  3425] 504r 

li  ch.  541,  S  11,  cl.  2,  30  Stet 

)omp.  St  1901,  p.  3426]....  322 
1^  ch.  541,  If  12b,  30  Stat  549 

K  St  1901,  p.  3427] 223 

li  :h.  541,  §f  14,  30  Stat  550  [U. 

.  1901,  p.  8427] &2,  861 

li  h.  541,  ri4,  subd.  b.  30  Stat 

Comp.    St.    1901,    p.   3427]. 

Act  1903,  Feb.  5,  ch.  487,  S 

797  [U.  S.  Comp.  St  Supp. 

I 236.  591 

II  ch.  541,  I  17a  (2).  30  Stet 

S.  Comp.  St  1901,  p.  3428], 

.V  Act  1903,  Feb.  5,  ch.  487, 

32  Stat  798  [U.  S.  Comp.  St.  Supp.  1903, 

p.  411]   904 

1898.  July  1,  ch.  541,  §  23,  subd.  b,  30 

Stat.  552  [IT.  S.  Comp.  St  1901.  p.  3431]. 

Amended  \v  Act  1903.  Feb.  5,  ch.  487.  S 

8.  32  Stat.  798  {U.  S.  Comp.  St  Supp. 

1903         ""^  736 

1898,  .  553  [U. 

S.  C  717 

ia08,  at  553 

rU.  I  43,  62 

1898,  at.  553 

[U.  893 

1898,  at.  5.53 

rU.  I  ...220,711 

1898,  at  654 

rU.  J  861 

1898.  .  0  Stet 

555  5] 251 

1898,  at  657 

riT.  I  223 

1898,  at  660 

[U.  1 218 
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1808,  July  t  c  ^  562  _ 

[U.  8.  Oomp.  415 

1898,  July  1,  c  t.  664    _ 

[U.  S.  Oomp.  62 

1898,  July  1,  ch  56  [U. 

s.  comp.  St.  n 

1898.  July  1,  d  85  JU. 

S.  Comp.  St.  .  .786,  748 

1898,  July  1.  <  t-  565  __ 

rC.  S.  Comp.  .....  228 

1*8,  July  1.  <  5,  80 

Stat.  565  rtj.  34511  504 

1898,  July  1,  c  ^  566  __ 

[U.  S.  Oomp.  223 

1898,  July  1,  c  t  566 

[U.  S.  Comp.  904 

1898,  Dec.  2L  [U.  S.  _ 

Comp.  St  19  826 

1901.  March  1,  I,  866, 

§§  10-16 947 

1901,  March  2,  ch.  806,  %  1,  31  Stat  988 

[U.  S.  Oomp.  St.  1901,  p.  2286] 894 

1901,  March  2,  ch.  806,  S  10.  31  Stat  946 

[U.  S.  Comp.  St  1901,  p.  23071. 866 

1902,  April  12,  ch.  600,  §  3,  32  Stat.  96 
rU.  S.  Oomp.  St  Supp.  1903,  p.  277]. ..  881 

1902,  April  K,  ch.  50(5,  §  8,  32  Stat  97 
[TJ.  S.  Oomp.  St.  Supp.  1908,  p.  279]. . .  866 

1902,  May  27,  ch.  888,  32  Stot.  269 947 

1903,  Feb.  5,  ch.  487,  32  Stat.  797  [U.  S. 
Comp.  St  Supp.  1908,  p.  411].  .236,  443,  904 

1903,  Feb.  5,  ch.  487,  f  4,  32  Stat.  797  [U. 

S.  Comp.  St.  Supp.  1903,  p.  41lt 591 

1903,  Feb.  6,  ch.  487.  fl  8.  32  Stat  798  [U. 

S.  Comp.  St.  Supp.  1903.  p.  413] 736 

1903,  March  2,  ch.  976,  32  Stat.  943  [U. 

S.  Comp.  St  SuDp.  1903,  p.  367] 811 

1904,  Jan.  7,  ch.  2,  88  Stat  4 841 

REVISED  STATUTES. 


60,  ch.  8  [U.  8.  Oomp.  St  1901,  p. 


fU.  S.  C 

[U.  S.  ( 

( 

lu.  S.  ( 

s.  c 

S.  ( 

750  ru.  s.  c 

828  fU.  S.  C 

|§  863,  866  [I 

663] 


841 
1901,  p.  1861......  419 

1901,  p.  5251 518 

1901.  p.  5681 220 

.  190l  p.  570] 518 

1901,  p.  5811 89 

1901,  p.  583] 484 

1901,  p.  591] 220 

1901,  p.  635] 891 

ip.  St.  1901,  pp.  661« 

846 
I  914  nj\  S.  Comp.  St.  1901,*  p.'  684] .'!!.' ! .'  247 
i?  1979,  1980  [if.  8.  Comp.  St  1901,  p. 

1262] 836 

I  3030  [U.  S.  Comp.  St  1901m).  1995]. .. .  172 
{  3165.    Amended  by  Act  18^,  March  1, 
ch.  125,  S  2,  20  Stat  829  [U.  S.  Comp. 
St  1901,  p.  2057] 419 

!3449  ro.  8.  Oomp.  St  1901,  p.  22771. ...  597 
3747  [U.  S.  Oomp.  St  1901,  p.  2523]. ...  608 
4438.     Amended  by  Act  1898,  Dec.  21, 
cb.  29,  80  Stat.  764  [U.   8.  Oomp.  St 

1901,  p.  3034] 826 

;  4885  Itr.  S.  Oomp.  St  1901,  p.  3882]. ...  79 
I  4900  Jjr.  S.  Oomp.  St  1901,  p.  83881. ...  108 
f  5151  fu.  S.  Comp.  St  1901,  p.  3465]. .. .  286 
|§  5220,  6221  [U.  S.  Oomp.  St  1901,  p. 

35031 286 

fi  5392  ru.  S.  Comp.  St  1901,  p.  3653] 419 

}  5440  [U.  S.  Comp.  St  1901,  p.  3670]. ...  392 
135  F.— 68 


S  5480.  Amended  by  Act  1889,  ch.  893.  | 
1,  25  Stat  873  [tJ.  S.  Oomp.  St.  1901, 
p.  3097] 1 

COMPILED  STATUTES  1901. 

Page  186 419 

Pages  499,  500 419 

Page  508  189,  202 

Page  509 650,  837 

Page  514 286 

Page  525  518 

Pages  552,  568 ..  * 220 

Page  570 518 

Page  581  39 

Page  582 707 

Page  583 484 

Page  591 220 

Page  635 891 

Page  661 846 

Page  662 419 

Page  663 846 

Page  664   :  .646.  846 

Page  684 247 

Page  710 595 

Page  1262 336 

Page  1517 232 

Page  1628 243 

Page  1635 254 

Page  1636 242 

Page  1645 255,  332,  917 

Page  1649 428 

Page  1650 918 

Page  1661  919 

Page  1668 916 

Pages  1671,  1672 849 

Page  1674 254 

Page  1675 914 

Page  1676 214,  242,  349.  917 

Pages   1680,   1683 243 

Page  1684 211 

Page  1685 250 

Page  1688 912 

Page  1689 332 

Page  1693 211,428,  918 

Page  1933 912 

Page  1935 245 

Page  1995 172 

Page  2057 419 

Page  2277 697 

Page  2286 894 

Page  2307  226,  866 

Page  2528 78,  189,  608 

Page  2882 854 

Page  2883 429 

Page  2884 854 

Page  3034  826 

Page  3174  122.  811 

Page  3228  861 

Page  3382 79 

Page  3388 103 

Page  3405 841 

Page  3418  218,  448 

Page3419 77 

Page  3420 886 

Page  3421 504,  786 

Page  3423 743,  860 

Page  3425 504 

Page  3426 822 

Page  3427 223,  236,  252,  591 

Page  3428 904 

Page  3431 43,62,  717,  736,  893 
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Page  3432 220,  711 

Page  3433 861 

Page  3436 251 

Page  3438 223 

Page  3443   218,  495 

Page  3445 415 

Page3449 62 

Page  8450 77,  736,  743 

Page  3451 223,  504 

Page  8452  904 

Pages  3458,*  34*65*  *3563,"  3509*. '.  V.V.WV.W  286 

Page  3653 419 

Page  3675 257 

Page  3676 392 

Page3697 1 

OOMPILED    STATUTES    (SUPPLEMENT) 
1903. 

Page  277 881 

Page  279 866 

Page  367 311 

Page  410 443 

Page  411 236,  691,  904 

Page  418 736 

ARKANSAS. 

SANDELS  &  HILL'S  DIGEST. 
§5273 566 

LAWS. 

1876,  p.  189 666 

1893,  p.  169 666 

OONNEOTIOUT. 

GENERAL  STATUTES  1902. 


S  671 


247 


IXIUISIANA. 

REVISED  CIVIL  CODE  1870. 

i  2402.     Amended  by  Laws  1902,  p.  96, 
No.  68 499 

LAWS. 

1886,  p.  81,  No.  21 350 

1902,  p.  96,  No.  68 499 

ICABTUkKD. 

CODE  OP  PUBLIC  GENERAL  LAWS  1888. 
Art.  28,  H  187,  188 977 

MZOHIOAN. 

CONSTITUTION. 
Art.  15,  §11 725 

COMPILED  LAWS  1897. 

Pages    1883,    1888.     Amended   by    Laws 

im  pp.  398-404 725 

Ch.  160,  §§  6079,  6089 613 

LAWS. 
1908,  pp.  398-404 725 


§  198 


MI88I88IPPX. 

CONSTITUTION  1890. 


67 


CODE  1892. 
§  8669 67 


§1060 
11834 


MI880UBI. 

RBJVISBD  STATUTES  1899. 

HEW 


202 
153 


PUBLIC  STATUTES  190L 
Ch.  141,  §  17 984 

NEW  TOBK. 

LAWS. 

1882,  p.  611,  ch.  410,  §§  2101,  2106.  2107. .  573 
1900,  p.  462,  ch.  216,  §  316b 167 

OHIO. 

CONSTITUTION. 


^M 


Art. 


296 
296 


REVISED  STATUTES. 
§4155-2 52 

LAWS. 
1894^  p.  543 296 

PEMirSYLVAlflA. 

LAWS. 

1849,  p.  533 873 

1851,  p.  674,  §§  18,  19 208 

1855,  p.  309 208 

1858,  p.  363 730 

1874,  p.  108 206 

1887,  p.  271 836 

TEXAS. 

CONSTITUTION. 
Art.  16,  §  60 476 

REVISED  STATUTES  1895. 
Art.  2046 875 

VIBOnfZA. 

CODE  1887. 
§  2485  [Code  1904,  p.  1246] 697 

CODE  1904. 
Page  1246,  §  2486 697 

wi80ON8nr. 

REVISED  STATUTES  1898. 


§  1114 


19 
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STAY. 

Of  proceedings  In  general  where  leparate  ac- 
tions are  pending  for  same  cause  of  action, 
see  "Action,"  §  1. 

Of  proceedings  pending  proceedings  in  court  of 
concuzrent  jorisdiction,  see  "Ck>arta,"  §  & 


Security  in  suits  in  admiralty, 
S2. 


STIPULATIONS. 

"Admiralty," 

STOCK. 

Corporate  stock,  see  "Corporations,"  |  1. 

STOCKBROKERS. 

See  "Brokers,"  i  1. 

STOCK  EXCHANGES. 

Right  to  seat  in  as  property  passing  to  trustee 
in  bankruptcy,  see  "Bankruptcy,"  |§  6,  7. 

STOCKHOLDERS. 

In  natioiwl  banks,  see  "Banks  and  Banking," 
il. 

STREET  RAILROADS. 

Impairment  of  contracts  created  by  ordinances 
relating  to,  see  "Constitutional  Law,"  §  1. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  "Corporations,"  |{  1,  8. 

SUIT. 

See  "Action." 

SUPPLEMENTAL  PLEADING. 

See  "EquitT,"  |  2. 

SURETYSHIP. 

See  "Principal  and  Surety.'* 

SURRENDER. 

Of   written   Instrument   for    cancellation,    see 
"Cancellation  of  Instruments." 

TARIFF. 

See  "Customs  Duties." 

TAXATION. 

See  "Customs  Duties";    "Internal  Revenue.** 
Impairment  of  contract  right  to  exemptions,  see 
"Constitutional  Law,"  8  1. 


Licenses  to  trade  with  Indians,  see  'Indians." 
Validity  of  ex  post  facto  laws  relating  to,  see 
"Constitutional  Law,"  §  2. 

§   1.    Liability  of  pevsou  and  property. 

A  railroad  company,  succeeding  to  the  rights 
of  another  through  foreclosure,  lield  to  have 
also  succeeded,  under  Code  Pub.  Gen.  Laws 
Md.  1888,  art  23,  §8  187,  188,  to  an  exemption 
from  taxation  granted  to  the  original  company 
for  a  term  of  years. — Wicomico  County  Com'xs 
▼.  Bancroft  (C.  C.  A.)  077. 

§   2«    Levy  and  aaseasmeat. 

A  holder  of  mortgage  bonds  of  a  railroad  com- 
pany has  such  an  interest  in  its  property  as 
entitles  him  to  maintain  a  suit  to  enjoin  its  il- 
legal taxation  where  a  proper  showing  is  made 
of  the  refusal  of  the  mortgage  trustee  to  prose- 
cute such  suit. — Wicomico  County  Com  rs  t. 
Bancroft  (C.  a  A.)  ©77. 


TESTAMENT. 


See  •'Wills." 


See  "Larceny." 


THER. 


TICKETS. 


For  carriage  of  passengers  by  yeoal,  see  "Ship- 


ping,* 


For  application  for  discharge  in   bankruptcy, 
see  **Ba 


TIML 

r  disch 
Saukruptcy,"  $  10. 


TITLE 

To  patents,  see  "Patents,"  |  & 

TORTS. 

Causing  death,  see  "Death,"  §  1. 

By  particular  6Ui8$e$  qT  parHes. 

United  States  officers,  see  "United  States,"  |  1. 

Particular  toitti 

See  "Fraud";    "libel  and   Slander";    "Negli- 
gence." 
Maritime  torts,  see  "Collision." 

TOWAGE. 

CoDisions  with  tugs  and  vessels  In  tow,  see 
"Collision,"  §  4. 

Where  the  striking  of  a  barge  in  tow  against 
the  cribbing  of  a  city  bridge  was  due  to  the 
fault  of  the  tug,  she  cannot  shift  the  liability 
upon  the  city  on  the  ground  that,  if  the  cribbing 
had  been  in  perfect  condition,  the  collision 
would  not  have  injured  the  barge.— ^The  Maur- 
ice (C.  C.  A.)  516. 
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The  iliiking  of  a  barge  in  tow  in  the  Schuylkill 
rlTer  by  striking  against  the  cribbing  of  a 
bridge  while  passing  through  the  draw  hM 
due  solely  to  the  fault  of  tne  tug  for  towing 
with  too  long  hawsers. — ^The  Maurice  (G.  O.  A.) 
516. 

A  tug  held  liable  for  loss  of  a  tow  on  the 
ground  of  negligence  in  starting  out,  in  view 
of  the  condition  of  the  weather,  with  such  ves- 
sels as  composed  its  tow. — ^The  Ganoga  (O.  O. 
A.)  747. 

TOWNS. 

See  ''Municipal  Oorporations/' 

TRADE-MARKS  AND  TRADE-NAMES. 

See  "Names." 


S  1. 


SM  anbjeots  of  owsi- 


Marks  and 
•rshlp. 

Series  of  numbers  used  by  a  manufacturer  of 
labels  in  its  catalogues  and  on  its  boxes  to  des- 
ignate its  different  styles  of  labels,  each  being 
given  a  different  number,  do  not  constitute 
crade-marks ;  nor  Is  their  use  by  another  in  the 
same  way  and  for  the  same  purpose,  in  con- 
nection with  its  own  name,  unfair  competition, 
where  there  is  no  imitation  of  dress. — ^Dennison 
Mfg.  .Co.  y.  Scharf  Tag,  Label  &  Box  Ck>.  (a 
C.  A.)  625. 

The  words  "Toothadie  Oum"  hM  to  indi- 
cate quality  of  the  article,  rather  than  its 
origin  or  ownership^  and  not  subject  to  appro- 
priation as  a  technical  trade-mark.— Devlin  t. 
McLeod  (a  G.)  164. 

S   2.    Inf  rlnsement  and  vaif  air  eompetl- 
tion. 

Similarity  in  the  shape  of  a  confection  and  in 
the  descriptive  name  under  which  it  was  sold 
held  not  to  constitute  unfair  competition,  where 
the  boxes  in  which  it  was  retailed  were  dis- 
tincUve.— Heide  t.  Wallace  &  Ck>.  (0.  a  A.)  84a 

The  fact  that  defendant's  use  of  a  label 
similar  to  complainant's,  constituting  unfair 
competition,  had  been  inconsiderable  at  the 
time  suit  was  brought,  did  not  preclude  an 
injunction,  though  an  accounting  was  not  war- 
ranted.—Devlin  V.  McLeod  (C.  G.)  164. 

In  a  suit  to  restrain  defendant  from  alleged 
unfair  competition  in  the  sale  of  "Toothache 
Gum*'  in  packages  similar  to  complainanfs 
packages,  evidence  held  to  show  such  a  simi- 
larity as  to  entitle  complainant  to  an  injunc- 
tion.—Devlin  T.  McLeod  (G.  a)  164. 

In  a  suit  to  restrain  defendant  from  unfair 
competition,  ^complainant  held  not  barred  from 
relief  by  laches. — Devlin  y.  McLeod  (O.  O.) 
164. 

Where,  in  a  suit  for  unfair  competition,  it 
was  apparent  that  confusion  was  likely  to 
arise  by  defendant's  imitation  of  plaintifiTs 
package,  an  intent  to  defraud  would  be  pre- 
sumed.—Devlin  V.  McLeod  (G.  G.)  164. 

The  use  of  a  descriptive  name  of  an  article 
in  connection  with  similar  type  and  label  held 


to  be  enjoined,  on  the  ground  of  imf air  cofinpe- 
tition.— Devlin  ▼.    Peek   (G.   a)   167. 

The  adoption  and  use  by  defendant  corpora- 
tion of  the  name  "John  Goates  Thread  Coin- 
nany,*'  under  which  it  made  and  sold  threa<I, 
held  to  constitute  unfair  competition  with  com- 
plainant, which,  with  its  predecessors,  had  sold 
thread  in  the  United  States  since  lb40  nnder 
the  name  of  "Goats"  thread,  by  which  it  had 
become  known  and  was  usually  called  for. — 
J.  &  P.  Goata  T.  John  Goates  Thread  Go.  (G.  OL) 
177. 

While  a  person  has  the  right  to  hm  hi*  own 
name  to  designate  articles  which  hs  manufac- 
tures and  deals  in,  a  corporation  has  not  t±ie 
right  to  use  the  name  of  one  of  its  incorpo- 
rators, where  it  is  the  name  by  which  an 
article  made  and  sold  by  an  older  dealer  is 
usually  called  for  and  described,  so  as  to  cause 
decepti(A  of  purchasers  and  injury  to  the  older 
manufacturer. — J.  &  P.  Goats  t.  John  Goates 
Thread   Go.    (G.    a)    177. 

Gomplainant,  owner  of  a  mail  order  bosineas 
in  New  York,  held  entitied  to  an  injunction  re- 
straining defendant  from  using  a  similar  name 
and  designation  in  connection  with  a  competing 
business  later  established  in  Ghicago. — ^Ball  t. 
Best  (G.  G.)  4S4. 

Gomplainants  held  to  have  a  right  of  trade- 
mark in  the  word  "Hunter,"  as  the  name  of  a 
whisky,  and  to  be  entitled  to  an  injunction 
against  its  infringement.  —  r<anahan  v.  John 
Kissel  &  Son  (G.  C.)  899. 

The  infringement  of  a  trade-mark  implies  in- 
jury, and  where  it  is  of  such  character  as  is 
calculated  to  deceive  purchasers,  the  owner  ia 
not  bound  to  wait  until  injury  has  actually  re- 
sulted before  he  can  maintain  a  suit  for  relief 
by  injunction. — ^Lanahan  v.  John  Kisseil  &  Son 
(0.  G.)  899. 

TRADING  STAMPS. 

Restraining  collection   and  reissuance  ot  gae 
"Injunction,"  §  1. 

TREATIES. 

An  hereditary  franchise,  granted  by  the  Span- 
ish crown  and  appurtenant  to  the  office  of  Al- 
guacil  Mayor  of  Havana,  giving  the  exclusive 
right  of  slaughtering  cattle  in  the  dty  of 
Havana,  held  to  constitute  private  propertr, 
within  the  protection  of  the  treaty  with  Spain 
of  1899,  under  which  the  United  States  assumed 
the  temporary  occupation  of  Guba,  of  which 
the  owner  could  not  lawfully  be  deprived  with- 
out compensation  by  the  military  governor.-— 
O'Reilly  l>e  Gamara  v.  Brooke  (D.  O)  884. 

TRESPASS. 

By  United  States  officers,  see  "United  States,** 

S  1* 
Restraining  by  injunction,  see  ''Injunctioo."  §f 

1»2. 


Digitized  by 


Google 


INDBZ* 


1077 


TRIAL 

Instructions  as  to  anthoritj  of  agent,  see  ''Prin- 
dpal  and  Agent,"  |  8. 

2VCal  0/ particular  cioaocMons  or  pn>oeedin0» 
For  causing  death,  see  "Death,"  $  2. 
For  personal  injuries,  see  "Carriers,"  1 8;  "ICas- 
ter  and  Servant,"  S  S, 

Trial  •/  criminal  pro$wmtian9. 
See  "Criminal  Law,"  §  2. 

§  1.    TaldBS  ease  ov  questioa  feom  Jury* 

Where  both  parties  move  for  direction  of  a  ver- 
dict, it  is  an  affirmance  on  the  part  of  each  that 
there  is  no  disputed  question  of  fact  which  could 
operate  to  deflect  or  control  the  questions  of 
law.— West  V.  Roberts  (C.  C.  A.)  350. 

The  test  to  determine  whether  a  case  shall  be 
taken  from  the  jury  is  whether  or  not  the  undis- 
puted evidence  is  so  conclusive  that  the  court 
would  be  compelled  to  set  aside  a  verdict  render- 
ed in  opposition  to  it — Mtua.  Indenmitj  Co.  v. 
Ladd  (C.  C.  A.)  636. 

f   2.    Instmotions  to  Jury. 

The  failure  of  the  court  to  specifically  define 
proximate  cause,  in  its  charge  in  an  action  for 
negligence,  held  not  reversible  error. — ^Texaa 
&  P.  Ry.  Oo.  V.  Coutourie  (C.  C.  A.)  465. 

Instructions  requested,  although  technically 
correct,  are  properly  refused,  where  the  court 
in  its  general  cnarge  has  covered  the  ground 
in  different  language. — ^Tezas  &  P.  Ry.  Co. 
V.  Coutourie  (C.  C.  A.)  465. 

Instructions  requested  in  an  action  for  negli- 
gence considered,  and  held  properly  refused, 
either  as  covered  by  the  general  charge,  or  as 
omitting  pertinent  facts  shown  by  the  evidence. 
— Texas  &  P.  Ry.  Oo.  y.  Coutourie  (C.  C.  A.) 
465. 

A  trial  court  is  not  required  to  instruct  a 
jury  at  the  instance  of  defendant  concerning  a 
defense  which  as  a  matter  of  law  is  insuffi- 
ciently supported  by  the  evidence. — American 
Surety  Oo.  v.  Choctaw  Const.  Co.  (a  C.  A.) 
487. 

Instructions  on  the  issue  of  general  agent  held 
not  erroneous,  nor  inconsistent  with  previous 
instructions. — ^^astna  Indemnity  Co.  ▼.  Ladd  (C. 
C.  A.)  63a 

f  3.     Verdict. 

Where  the  court  directs  a  verdict,  the  usual 
and  better  oractice  is  for  the  jury  to  return  a 
formal  veroict  in  writing;  but  the  absence  of 
such  a  verdict  is  not  fatal  to  the  validity  of  the 
judgment.— Moore  v.  Petty  (C.  C.  A.)  66& 

TRUSTS. 

Trust  deeds,  see  '^Chattel  Mortgages";   ''Mort- 
gages." 

§   1.    EstabUsluneiit  and  eaf  oreement  of 
trust. 

A  suit  in  equity  to  establish  and  enforce  a 
trust  in  favor  of  a  railroad  company  in  prop- 


erty whidi  had  been  conveyed  to  its  president, 
not  begun  until  more  than  nine  years  after 
defendant's  resignation,  held  barred  bv  laches. 
— Kansas  City  Southem  Ry.  Co,  T.  Stevenson 
(C.  C.)  558. 


See  "Towage." 


TUGS. 


ULTRA  VIRES. 

Acts  of  national  bank,  see  "Banks  and  Bank- 
ing," I  1. 

UNFAIR  COMPETITION. 

See  "Trade-Marks  and  Trade-Names,"  |  2, 

UNITED  STATES. 

See  "Customs  Duties";   "Post  Office.'* 
Conspiracy  to  defraud,  see  "Conspiracy,**  |  1« 
Courts,  see   "Courts,*^   U  2-^;     "Removal   of 

Causes." 
Indians,  see  "Indians." 
Publiclands,  see  "Public  Lands,"  %  1. 

f  l*    CkiTemment  and  oAoers. 

If  an  officer  of  the  United  States  takes  the 
property  of  a  private  person  for  public  use  with- 
out compensation,  he  is  liable  in  tort  for  the 
trespass,  although  the  government  may  also  be 
liable  on  an  implied  contract. — O'Reilly  De  Ca- 
mara  v.  Brooke  (D.  C.)  384. 

The  military  governor  of  Cuba,  appointed  by 
and  representing  the  United  States  during  its 
temporary  occupation  of  the  island  after  the 
conclusion  of  peace,  pursuant  to  the  treaty  of 
Paris,  is  not  exempt  from  personal  liability  for 
a  tort  committed  in  his  official  capacity  against 
an  individual  in  the  course  of  the  civil  admin- 
istration of  the  affairs  of  the  country. — O'Reilly 
De  Camera  v.  Brooke  (D.  C.)  884. 

f  2.    Proj^erty,  oontraotSy  and  liabilities. 

In  the  distribution  of  the  proceeds  recovered 
on  the  bond  of  a  contractor  for  government 
work,  conditioned  as  required  by  Act  Aug. 
13.  1804,  c  280,  28  Stat.  278  [U.  S.  Oomp.  St 
1901,  p.  2523],  the  United  States  is  not  entitled 
to  priority  over  laborers  or  materialmen,  who 
are  also  secured  by  the  bond. — United  States 
V.  American  Surety  Co.  of  New  York  (C.  C.  A.) 
78. 

The  liability  of  the  sureties  on  the  bond  of  a 
contractor  for  government  work,  conditioned 
as  required  by  Act  Aug.  13,  1804,  c.  280.  28 
Stat  278  [U.  S.  Comp.  St  1901,  p.  2523],  is 
limited  to  the  penalty  therein  named. — United 
States  V.  American  Surety  Oo.  of  New  York 
(C.  C.  A.)  78. 

The  furnishing  of  scows  to  defendant,  to  be 
used  in  transporting  stone  under  a  government 
contract  and  in  other  work,  held  not  the  fur- 
nishing of  labor  and  materials,  within  a  bond 
executed  by  defendant,  under  Rev.  St  §8747 
[U.  S.  Comp.  St.  1901,  p.  2523].— United  Btatea 
V.  ConkuSi  W-  C  A.)  508. 
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USE  AND  OCCUPATION. 

Complainant  having  rescinded  a  contract  for 
the  sale  of  land,  and  released  to  the  vendor 
all  right  to  the  profits  thereof,  and  the  latter 
having  demanded  that  defendant  attorn  to  him 
therefor,  complainant  was  not  entitled  to  re- 
cover the  same. — Graham  v.  Beaver  Hill  Goal 
Oo.  (C.  O.)  611. 

Where  complainant  constmcted  certain  im- 
provements  on  land  held  by  him  under  a  con- 
tract of  purchase,  while  he  was  defendant's 
agent  and  with  defendant's  money,  he  could 
not  recover  for  use  and  occupation  thereof 
from  defendant. — Graham  v.  Beaver  Hill  Goal 
Co.  (0.  C.)  611. 

USURY. 

See  "Building  and  Loan  Associations.'' 

VALUE. 

Limits  of  Jurisdiction,  see  ''Courts,"  I  4 

VENDOR  AND  PURCHASER. 

See  ''Sales." 

Specific  performance  <^  contract,  see  "Specific 
Performance." 

I   1*    Beqvlsitea  and  Talldlty  of  eontraot. 

Where  an  instrument  purporting  by  its  terms 
to  be  a  contract  for  the  sale  of  the  coal  under- 
lying certain  land  was  signed  only  by  the  own- 
er of  the  land,  and  was  thereafter  referred  to  in 
all  conmiunications  between  the  parties  and 
in  assignments  of  the  instrument,  and  treated 
by  all  parties  connected  with  the  matter  as 
an  option  only,  it  will  be  so  construed. — Standi- 
ford  ▼•  Thompson  (C.  G.  A.)  991. 


VERDICT. 

in  civil  act 
In  dvil  actions,  see  'rTrial," 


Directing  verdict  in  civil  actions,  see  "TriaL" 
™  *  V  §8. 


VESTED  REMAINDERS. 

Creation,  see  "Wills,"  §  2. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  |  2. 


See 


VILLAGES. 

"Municipal  Corporations." 


WAIVER. 

See  "Estoppel." 

Of  exemptions  of  bankrupt,  see  "Bankruptcy," 
'  10. 
right  to  appeal,  see  "Appeal  and  Brror,"  |  1. 


^''• 


WAREHOUSEMEN. 


see  "Carriers,"  1 1. 
goods,  see  "Customs 


Carrier  as  warehouseman, 
Warehouses  for  imported 
Duties,"  §  a 

WARRANT. 

Impairment  of  contract  rights  under  dty  war- 
rants, see  "Constitutionar  Law."  %  L 

Orders  for  payment  from  public  funds,  see  "Mu- 
nicipal Corporations,"  |  1. 

WARRANTY. 

On  sale  of  goods,  see  "Sales,"  |  4. 

WATERS  AND  WATER  COURSES. 

See  "Navigable  Waters." 

Irrigation  companies  as  corporations  subject  to 
bankruptcy  laws,  see  "Bankruptcy/*  i  2. 

S   1.    Appropriatton  and  preseriptioa. 

Right  to  divert  running  water  for  irrigation 
is  the  same  in  all  states  thronah  whidi  the 
stream  so  diverted  may  pass.— Hoge  v.  Baton 
(C.  C.)  411. 

An  appropriation  of  water  in  Wyoming  from 
a  stream  in  Colorado  for  irrigation  in  Wyoming 
held  valid,  as  against  subsequent  appropria- 
tion in  Colorado  from  the  same  stream. — ^Hoge 
V.  Baton  (C.  C.)  411. 

In  a  suit  by  settlers  on  a  stream  in  Wyoming 
rising  in  Colorado  to  restrain  diversion  of  wa- 
ter m  Colorado,  complainants  need  not  prove 
that  they  have  conformed  to  regulations  in 
Wyoming  as  to  distribution  of  water. — H<«e  v. 
Baton  (C.  G)  411. 

§  8.    Pnblie  water  supply. 

A  water  company  held  not  relieved  from  com- 
pliance with  an  agreement  to  sell  its  plant  to 
the  cil7,  which  was  a  condition  to  the  grant  of 
its  franchise,  on  the  ground  that  its  directors 
did  not  formally  assent  to  the  substitution  of 
another  appraiser  to  value  the  property  for  the 
one  appointed  by  them,  where  the  substitution 
was  made  by  its  officers,  who  with  its  counsel 
participated  in  the  appraisement. — City  of  Fay- 
ettevilfe  v.  Fayettevule  Water,  Light  ft  Power 
Co.  (G.  a)  400. 

WELLS. 

(Ml  or  gu  welli,  w«  "Mine*  and  BCineralB,"  i  1. 

WILLS. 

See  "Bxecutors  and  Administrators." 
War  revenue  taxes  on  legacies,  see  '^tenal 
Revenue." 

f  1.    Oontraots  to  dewlse  <ir  beqtiieatli. 

Bvidenoe  considered,  and  held  insufficient  to 
establish  a  verbal  agreement  between  a  husband 
and  his  wife,  such  as  to  bind  him.  as  his  wife's 
residuary  legatee,  to  bequeath  the  property  r»- 
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xnalniniT  at  his  death  to  the  wife's  slater,  or  to 
show  such  fraud  on  his  part  as  to  authorise 
a  court  to  enforce  the  sister's  claim  against  his 
estate  in  the  hands  of  his  executors. — ^Boasell 
V.  Jones  (O.  O.  A.)  029. 

I  8.     OoiwtnietioB. 

Under  the  will  of  a  testatrix  bequeathing  her 
residuary  estate  to  her  husband  for  life,  with 
remainder  to  her  two  daughters  equally,  with 
a  proyision  that,  "should  either  of  them  die 
leaving  issue,  sudi  issue  to  take  and  receive 
the  share  of  its  parent,  the  estate  in  remainder 
vested  in  the  daughters  by  the  rule  in  Penn- 
sylvania.—Heberton  T.  McOlain  (a  (X)  226. 

WITNESSES. 

See  ••Depositions";  ••Evidence.'* 
Bxperts,  see  "Ihridence,"  S  6. 
Opinions,  see  ••Evidence,"  S  6. 

i   1.    Ooanpetenoy. 

Where  a  severance  was  granted  In  a  pros- 
ecution for  conspiracy,  the  evidence  of  a  co- 
conspirator was  admissible  for  the  government, 
in  the  absence  of  statute,  and  its  weight  was 
for  the  Jury.— Wong  Din  v.  United  States  (C. 
C.  A.)  702. 

S   8.    Ezmmtnatioii. 

The  answer  of  a  witness  to  a  question  held 
responsive. — ^Texas  &  P.  Ry.  Co.  v.  Coutourie 
(O.  G.  A.)  465. 


§  8.    Oredlbility»   impeaoluneiitf   ooatra- 
dlotioii.  and  eorroboratloii. 

Where  the  reputation  of  a  witness  for  truth- 
fulness is  assailed,  the  party  calling  him  has  the 
right  to  introduce  testimony  to  show  that  his 
reputation  not  only  is  good  at  the  time,  but  that 
it  has  always  been  good. — ^Dimmick  v.  United 
States  (G.  G.  A.)  257. 

A  newspaper  account  of  an  interview  had  be- 
tween the  publisher  of  a  paper  and  a  witness, 
with  reference  to  a  cloud-burst  which  was  the' 
subject  of  the  witness'  evidence,  held  inadmissi- 
ble to  affect  his  credibility  or  otherwise. — South- 
em  Pac.  Go.  ▼.  Schuyler  (a  a  A.)  1015. 

WORK  AND  LABOR. 

The  ivice  aareed  to  be  paid  certain  ardiitects 
for  plans  and  specifications  for  a  courthouse 
held  no  evidence  of  the  reasonable  value  of  the 
use  of  certain  plans  furnished. — ^Elinney  v.  Man- 
itowoc County  (C.  C.  A.)  491. 

Plaintiffs  htid  not  entitled  to  recover  for  the 
use  of  plans  furnished  for  the  erection  of  a 
courthouse  under  an  invalid  contract,  in  the  ab- 
sence of  proof  of  the  value  of  the  use  made. 
—Kinney  v.  Manitowoc  County  (a  0.  A.)  49L 

WRITS. 

PcarHeUUxr  wrU$. 
See  "Injunction." 
Writ  of  error,  see  ••Appeal  and  Brrar." 


WB8T  PUBUSamo  CO.,  PBIXTXBS,  ST.  PAUL,  MlMll. 
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